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XII.  AVOIDANCE  OF  CONTRACT  FOR  CONCEALMENT, 
MISREPRESENTATION,    OR    BREACH    OF    WAR- 
RANTY—LIFE AND  ACCIDENT  INSURANCE. 

1.  Distinction  between  warranties  and  representations. 

(a)  In  general — Definition  o(  warranties  and  representations. 

(b)  Statements  made  part  of  policy. 

(c)  Sufficiency  of  reference  to  make  application  or  answers  part  of  pol- 

icy— Application  as  consideration  or  basis  of  policy. 

(d)  Same — Recitals  whlcli  make  statements  in  application  part  of  policy. 

(e)  Same — Part  of  papers  not  referred  to  In  policy. 

(f)  Application  of  general  principles  of  construction. 

(g)  Inconsistent  recitals. 

(h)  Same — Reference  to  statements  as  representations. 

(i)  Same — Qualifying  provisions. 

(j)  Same — Statements  based  on  knowledge,  belief,  or  opinion, 
(k)  Same — Nonresponsive  or  partial  answers. 

(1)  Distinction  as  dependent  on  materiality. 

2.  Effect  of  misrepresentation  or  breach  of  warranty  as  dependent  on  mate- 

riality and  on  knowledge  and  intent  of  applicant 

(a)  Effect  of  breach  of  warranty  in  general. 

(b)  Same — Materiality  of  facts  warranted. 

(c)  Effect  of  misrepresentation — Materiality  of  facts. 

(d)  Breach  of  warranty  as  affected  by  knowledge  and  intent  of  appli- 

cant. 

(e)  Same — Qualified  warranties. 

(f)  Misrepresentation  as  affected  by  knowledge  and  Intent  of  applicant. 

(g)  Same — Statements  made  in  good  faith. 

(h)  Same — Statements  based  on  knowledge  or  belief. 

(1)  Same — Negligence  in  making  statements. 

ii)  Statutory  provisions  limiting  effect  of  breach  .of  warranty  or  mis- 
representation. 

(k)  Misrepresentation  or  breach  of  warranty  as  avoiding  policy  ipso 
facto. 

(1)  Effect  of  breach  of  warranty  or  misrepresentation  on  policy  on  life 
of  infant, 
(m)  Incontestable  policies. 

3.  Pleading  and  practice  with  reference  to  warranties  and  representations 

in  general. 

(a)  Necessity  of  pleading  truth  of  warranties  and  representations. 

(b)  Necessity  of  pleading  specially  a  breach  of  warranty  or  misrepre- 

sentation. 

(c)  Form  and  sufficiency  of  plea. 

(d)  Reply. 

(e)  Evidence — Presumptions. 

(f)  Same— Burden  of  proof. 
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3.  Pleading  and  practice  with  reference  to  warranties  and  representations 

in  general — (Cont'd), 
(g)  Same — Admissibility  in  general, 
(li)  Same — Admissions  and  declarations, 
(i)  Same — Weight  and  sufficiency. 
0)  Questions  for  the  jury, 
(k)  Instructions. 
(1)  Trial,  judgment,  and  review. 

4.  Statutory  provisions  relating  to  avoidance  of  policy  for  misrepresentation 

or  breach  of  warranty. 

(a)  Statutory  provisions  qualifying  strict  rule. 

(b)  Constitutionality  and  validity  of  statutes. 

(c)  Application  of  statute  to  warranties. 

(d)  Operation  of  statute  as  afCected  by  intent  of  applicant. 

(e)  Same — Missouri  statute. 

(f)  Same — Iowa  statute. 

(g)  Operation  of  statute  as  affected  by  materiality  of  statement. 

(h)  Validity  of  stipulations  intended  to  evade  the  operation  of  statutes, 

(i)  What  law  governs, 

(j)  To  what  companies  the  statute  applies. 

(k)  Questions  of  practice — In  general. 

(1)  Same — Pleading  and  evidence, 

(m)  Same — Questions  for  jury. 

5.  Effect  of  misrepresentation  or  breach  of  warranty  as  dependent  on  time 

and  circumstances. 

(a)  Statements  true  when  made,  but  false  as  to  past  time. 

(b)  Statements  true  when  made,  but  untrue  when  policy  takes  effect 

(c)  Same — ^Assumption  of  risk  by  other  insurer. 

(d)  Circumstances  under  which  statement  is  made. 

(e)  Application  for  reissue  or  reinstatement,  construed  In  connection 

with  original  application. 

6.  Concealment  and  its  effect  on  the  policy. 

(a)  Duty  to  make  disclosure  in  general. 

(b)  Duty  to  disclose  change  in  condition. 

(c)  Warranty  that  answers  are  full  and  correct. 

(d)  Specific  inquiries — Necessity  of  full  disclosure. 

(e)  General  inquiries. 

(f)  Failure  to  make  inquiry. 

(g)  Failure  to  answer — Partial  and  Imperfect  answers. 

(h)  Effect  of  concealment  as  dependent  on  materiality  of  fact. 

(i)  Effect  of  concealment  as  dependent  on  intent  of  applicant. 

<J)  Effect  of  concealment  of  facts  dependent  on  knowledge  and  opinion 

of  applicant, 
(k)  Pleading  and  practice. 

7.  Persons  affected  by  misrepresentation  or  breach  of  warranty. 

(a)  Beneficiaries  in  general. 

(b)  Same — Representations  by  infant 

(c)  Creditors  as  beneficiaries. 
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7.  Persons  affected  by  misrepresentation  or  breach  of  warranty— (Cont'd.) 

(d)  Assignee  of  life  policy. 

(e)  Effect  of  provisions  of  contract. 

(f)  False  statements  by  beneficiary  or  third  person. 

8.  Effect  of  misrepresentation  or  breach  of  warranty  as  to  age  of  insured. 

(a)  Effect  of  false  statement  in  general. 

(b)  EfCect  as  dependent  on  Intent  of  applicant — Materiality  of  state- 

ment. 

(c)  Effect  as  dependent  on  knowledge  of  applicant. 

(d)  EfCect  as  qualified  by  statutes,  by-laws,  or  provisions  of  contract. 

(e)  Pleading  and  practice — In  general. 

(f)  Same — Presumptions  and  burden  of  proof. 

(g)  Same — Admissibility  of  evidence. 

(h)  Same — Weight  and  sufficiency  of  evidence. 
(1)  Trial — Questions  for  jury  and  instructions. 

9.  Effect  of  misrepresentation  or  breach  of  warranty  as  to  status — Married 

or  single, 
(a)  In  general. 

10.  Effect  of  misrepresentation  or  breach  of  warranty  as  to  residence  and 

place  of  birth, 
(a)  In  general. 

11.  Effect  of  misrepresentation,  breach  of  warranty,  or  concealment  as  to  oc- 

cupation of  insured. 

(a)  Effect  in  general. 

(b)  Effect  as  dependent  on  materiality  of  fact. 

(c)  Same — Character  and  classification  of  risk. 

(d)  Effect  as  dependent  on  intent  or  knowledge. 

(e)  What  constitutes  a  false  answer  as  to  occupation. 

(f)  Sufficiency  of  disclosure. 

(g)  Manufacturing  or  dealing  in  Intoxicating  liquors, 
(h)  Same — Laws  and  regulations  of  insurer. 

(i)  Sufficiency  of  disclosure  as  dependent  on  whether  occupation  Is  reg- 
ular or  merely  temporary. 
(J)  Sufficiency  of  disclosure  as  dependent  on  time  of  disclosure, 
(k)  Practice — Evidence. 
(1)  Same — ^Trlal. 

12.  Effect  of  misrepresentation,  breach  of  warranty,  or  concealment  as  to  use 

of  alcoholic  stimulants,  drugs,  and  narcotics. 

(a)  Effect  of  false  statements  in  general. 

(b)  Materiality  of  statements. 

(c)  Knowledge  and  intent  of  applicant 

(d)  Sufficiency  of  disclosure. 

(e)  What  constitutes   temperate   or   intemperate   habits — Element   of 

time. 

(f)  Same — ^Temperance  does  not  mean  total  abstinence. 

(g)  Same — Occasional  use  of  liquors, 
(h)  Same — Habitual  intemperance. 

(1)  Use  of  drugs,  narcotics,  or  liquor  for  medical  purposes. 
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12.  Effect  of  misrepresentation,  breach  of  warranty,  or  concealment  as  to  use 
of  alcoholic  stimulants,  drugs,  and  narcotics — (Cont'd). 
(J)  Pleading  and  practice — In  general, 
(k)  Same — Evidence. 
(1)  Same— Trial. 
J  3.    Effect  of  misrepresentation  or  breach  of  warranty  as  to  relationship  or 
interest  of  beneficiary. 

(a)  Relationship  of  beneficiary  in  general. 

(b)  Beneficiaries  under  rules  of  mutual  benefit  associations. 

(c)  Interest  of  beneficiary. 

(d)  Questions  of  practice. 

14.  Effect  of  misrepresentation,  breach  of  warranty,  or  concealment  as  to  re- 

jection of  prior  applications  for  insurance. 

(a)  EfCect  of  false  statement — Materiality. 

(b)  What  constitutes  a  false  statement  or  concealment. 

(c)  Same — Insurance  on  "Rejected  Risks." 

(d)  Same — Sufficiency  of  disclosure. 

(e)  Knowledge  and  Intent  of  applicant. 

(f)  What  constitutes  application  and  rejection. 

(g)  Effect  as  determined  by  reason  for  rejection. 

(h)  Application  to,  and  rejection  by,  mutual  benefit  associations, 
(i)  Pleading  and  practice. 

15.  Effect  of  misrepresentation,  breach  of  warranty,  or  concealment  as  to 

other  existing  insurance. 

(a)  Effect  of  false  statements  or  concealment  In  general. 

(b)  What  constitutes  false  answer  or  concealment. 

(c)  Knowledge  and  Intent  of  applicant. 

(d)  Insurance  In  mutual  benefit  association. 

(e)  Pleading  and  practice. 

16.  Effect  of  misrepresentation,  breach  or  warranty,  or  concealment  as  to  spe- 

cial circumstances  regarded  as  affecting  the  risk. 

(a)  In  general. 

(b)  Financial  standing  of  applicant 

(c)  Military  service. 

(d)  Circumstances  putting  life  in  jeopardy. 

(e)  Questions  of  practice. 

17.  Effect  of  misrepresentation,  breach  of  warranty,  or  concealment  as  to 

physical  condition  and  health  of  insured. 

(a)  Materiality  of  facts  and  effect  of  false  statement  or  concealment  in 

general. 

(b)  Same — Modification  of  rule. 

(c)  Same — Statements  on  application  for  reinstatement. 

(d)  Necessity  and  sufficiency  of  disclosure. 

(e)  Same — Indefinite  or  evasive  answers. 

(f)  Knowledge  and  intent  of  applicant. 

(g)  Same — Latent  diseases. 

(h)  Same — Facts  which  applicant  is  presumed  to  know, 
(i)  What  is  meant  by  "good  health"  or  "sound  health." 
.(j)  What  is  meant  by  "serious  illness." 
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17.  Effect  of  misrepresentation,  breacli  of  warranty,  or  concealment  as  to 

physical  condition  and  health  of  insured — (Cont'd), 
(k)  Slight  or  temporary  ailments. 
(1)  Existence  of  diseases  in  general, 
(m)  Diseases  of  the  digestive  organs — Dyspepsia, 
(n)  Diseases  of  the  brain — Nervous  or  mental  diseases, 
(o)  Diseases  of  the  respiratory  organs — Consumption, 
(p)  Same — Spitting  of  blood. 

18.  Pleading  and  practice  as  to  matters  relating  to  health  of  insured. 

(a)  Pleading  misrepresentation,  breach  of  warranty,  or  concealment 

(b)  Presumptions  and  burden  of  proof. 

(c)  Admissibility  of  evidence. 

(d)  Same — Official  and  other  records. 

(e)  Same — Expert  and  opinion  evidence. 

(f)  Same — Declarations  and  admissions. 

(g)  Same — ^Testimony  of  physicians, 
(h)  Weight  and  sufficiency  of  evidence. 

(1)  Trial. 

,0)  Same — Questions  for  jury, 
(k)  Same — Instructions. 

(1)  Same — Verdict, 
(m)  New  trial  and  review. 

19.  Effect  of  misrepresentation,  breach  of  warranty,  or  concealment  as  to  In- 

jury or  bodily  Infirmity. 

(a)  Effect  of  false  statement  or  concealment. 

(b)  Time  when  Injury  was  received  or  infirmity  existed. 

(c)  What  constitutes  Injury  or  bodily  infirmity. 

(d)  Slight  or  trivial  Injuries  or  infirmities. 

(e)  Surgical  operations. 

(f)  Questions  of  practice. 

20.  Effect  of  misrepresentation,  breach  of  warranty,  or  concealment  as  to  con- 

sultation of  or  attendance  by  physicians. 

(a)  Effect  of  false  statement  or  concealment. 

(b)  Interpretation  of  questions  as  to  medical  attendance. 

(c)  Interpretation  of  statements  as  true  or  false. 

(d)  What  constitutes  attendance  by  physician. 

(e)  Same — Slight  or  temporary  ailments. 

(f)  Statements  as  to  family  physician  or  usual  medical  attendant 

(g)  Questions  of  practice — Pleading, 
(h)  Same — Evidence. 

(i)  Same — Trial. 

21.  Effect  of  misrepresentation,  breach  of  warranty,  or  concealment  as  to  mat- 

ters relating  to  family  history  of  insured. 

(a)  Effect  of  false  statement  or  concealment. 

(b)  Effect  as  dependent  on  knowledge  and  intent  of  applicant. 

(c)  Interpretation  of  answers  as  true  or  false. 

(d)  Existence  of  hereditary  disease. 

(e)  Questions  of  practice — Pleading. 

(f)  Same — Evidence. 

(g)  Same — Questions  for  jury. 


WARRANTIES  AND   REPRESENTATIONS.  1931 

22.  Effect  of  misrepresentation,  breach  of  warranty,  or  concealment  as  de- 
pendent on  relation  of  fact  misrepresented  or  concea:ied  to  cause 
of  loss. 

(a)  Cause  of  death  related  to  fact  misrepresented  or  concealed. 

(b)  Cause  of  death  not  related  to  fact  misrepresented  or  concealed, 

(c)  Knowledge  and  intent  of  applicant 

(d)  Statutory  provisions. 

(e)  Questions  of  practice. 


1.   DISTINCTION  BETWEEN  WARRANTIES  AND 
REPRESENTATIONS. 

(a)  In  general — ^Definition  of  warranties  and  representations. 

(b)  Statements  made  part  of  policy. 

(c)  Sufficiency  of  reference  to  make  application  or  answers  part  of  pol- 

icy— Application  as  consideration  or  basis  of  policy. 

(d)  Same — Recitals  which  make  statements  in  application  part  of  policy. 

(e)  Same — Part  of  papers  not  referred  to  in  policy. 

(f)  Application  of  general  principles  of  construction. 

(g)  Inconsistent  recitals. 

(h)  Same — Reference  to  statements  as  representations. 

(i)  Same — Qualifying  provisions. 

(j)  Same — Statements  based  on  knowledge,  belief,  or  opinion, 
(k)  Same — Nonresponsive  or  partial  answers, 

(1)  Distinction  as  dependent  on  materiality. 

(a)   In  general — Definition  of  irarranties  and  representations. 

The  statements,  agreements,  and  declarations  made  by  the  in- 
sured in  his  apphcation  for  a  pohcy  of  life  insurance  are,  according 
to  their  nature  and  effect,  distinguished  as  representations  or  war- 
ranties. While  there  is  no  doubt  that  the  distinction  exists,  the 
courts  are  not  in  accord  as  to  the  exact  line  of  demarkation.  So 
far  as  fundamental  differences  are  concerned,  the  principles  al- 
ready discussed  in  relation  to  marine  and  fire  policies  ^  may  be 
said  to  apply  to  life  and  accident  policies,  though,  as  will  be  seen, 
somev/hat  more  liberal  rules  of  construction  have  been  adopted  in 
the  case  of  life  policies.  It  would  serve  no  useful  purpose  to  give 
a  list  of  all  the  cases  in  which  the  fundamental  principles  have  been 
approved  as  applied  to  life  and  accident  insurance  contracts.  Ref- 
erence to  a  few  of  the  leading  cases  is  deemed  sufficient. 

A  representation  is  in  its  nature  no  part  of  the  contract  of  insur- 
ance.    Its  relation  to  the  contract  is  usually  described  as  collateral. 

1  See  ante,  vol.  2,  p.  1126. 
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It  precedes  the  written  instrument,  and,  unlike  the  negotiations 
preceding  other  contracts,  is  not  necessarily  merged  in  or  waived  by 
the  subsequent  writing.  In  this  respect  contracts  of  insurance  are 
peculiar.  Representations  made  to  the  insurer  before  or  at  the 
time  of  making  the  contract  are  a  presentation  of  the  elements  on 
which  the  risk  to  be  assumed  is  estimated.  They  are  the  basis  of 
the  contract,  on  the  faith  of  which  it  is  entered  into,  and,  if  false  in 
any  respect  material  to  the  risk,  the  contract  will  not  take  effect. 
A  warranty,  on  the  other  hand,  enters  into  and  forms  a  part  of  the 
contract  itself.  It  defines  by  way  of  particular  stipulation  and 
condition  the  precise  limits  of  the  obligations  which  the  insurer 
undertakes  to  assume,  and  no  liability  can  arise  except  within 
those  limits.  Such  are  the  principles  laid  down  in  the  leading  case 
of  Campbell  v.  New  England  Mutual  Life  Insurance  Co.,  98  Mass. 
381,  where  the  distinction  is  discussed  at  length. 

Statements  of  these  principles,  similar  in  substance,  though  sometimes 
differing  in  form,  may  be  found  in  Price  v.  Phoenix  Mutual  Life  In- 
surance Co.,  17  Minn.  497  (Gil.  473),  10  Am.  Rep.  166;  Miller  v. 
Mutual  Benefit  Life  Insupance  Co.,  31  Iowa,  216,  7  Am.  Rep.  122 ; 
Cheever  v.  Union  Central  Life  Insurance  Co.,  4  Am.  Law  Rec.  155, 
5  Ohio  Dec.  268;  and  the  recent  case  of  McDermott  v.  Modem 
Woodmen,  71  S.  W.  833,  97  Mo.  App.  636. 

A  warranty  is  in  the  nature  of  a  condition  or  contingency,  on 
the  performance  or  happening  of  which  the  existence  of  the  con- 
tract depends  (Supreme  Lodge  Order  of  Columbian  Knights  v. 
McLaughlin,  108  111.  App.  85). 

In  view  of  these  definitions  of  warranties  and  representations,  it 
follows,  as  a  matter  of  course,  that  a  warranty  stipulates  for  the 
absolute  truth  of  the  statement  made,  and  must  be  strictly  com- 
plied with,  while  a  representation  need  be  only  substantially  true, 
in  so  far  as  it  is  material  to  the  risk. 

This  principle  being  of  the  very  essence  of  the  distinction,  reference  to 
the  following  cases  is  deemed  sufficient,  namely:  Miller  v.  Mutual 
Benefit  Life  Insurance  Co.,  31  Iowa,  216,  7  Am.  Rep.  122 ;  Price  v. 
Phoenix  Mutual  Life  Insurance  Co.,  17  Minn.  497  (Gil.  473),  10  Am. 
Rep.  166 ;  Cheever  v.  Union  Ctotral  Life  Insurance  Co.,  4  Am.  Law 
Rec.  155,  5  Ohio  Dec.  268;  McDermott  v.  Modem  Woodmen,  97 
Mo.  App.  636,  71  S.  W.  833;  Supreme  "Lodge  Order  of  Columbian 
Knights  v.  McLaughlin,  108  111.  App.  85 ;  Supreme  Council  Catholic 
Knights  and  Ladies  of  America  v.  Biggs,  110  111.  App.  139.2 

«  See,  also,  Cent.  Dig.  vol.  28,  "Insurance,"  col.  1138,  §  543 ;   cola.  1155-1159, 
§  560 ;   col.  1169,  §  567. 
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(b)  Statements  made  part  of  policy. 

It  may  be  laid  down  as  a  general  rule  that  statements  and  stipu- 
lations contained  in  or  expressly  made  a  part  of  the  policy  are  war- 
ranties. 

This  is  a  broad  statement  of  the  rule  as  announced  In  Co-operative  Life 
Association  v.  Leflore,  53  Miss.  1 ;  Robinson  v.  Supreme  Command- 
ery  United  Order  of  the  Golden  Cross,  38  Misc.  Eep.  9T,  77  N.  Y. 
Supp.  Ill ;  Wynn  v.  Provident  Life  &  Trust  Co.,  91  N.  Y.  Supp.  167, 
99  App.  Div.  103;  Continental  Life  Insurance  Co.  v.  Kessler,  84 
Ind.  310.  The  rule,  however,  is  not  without  important  exceptions, 
as  ■will  appear  by  cases  subsequently  cited. 

On  the  other  hand,  it  has  been  decided  in  a  number  of  cases  that, 
where  the  application  or  the  statements  and  declarations  contained 
therein  are  not  referred  to  in  the  policy  or  made  a  part  thereof, 
such  statements,  agreements,  and  declarations  are  not  warranties, 
though  it  is  agreed  in  the  application  that  they  are  warranties. 

Reference  may  be  made  to  the  following  cases:  Cheever  v.  Union  Cen- 
tral Life  Ins.  Co.,  5  Ohio  Dec.  268;  Fitzgerald  v.  Supreme  Council 
Catholic  Mut.  Benefit  Ass'n,  39  App.  Div.  251,  56  N.  T.  Supp.  1005, 
affirmed  in  167  N.  Y.  568,  60  N.  E.  1110 ;  Keef e  v.  Supreme  Council 
Catholic  Mut.  Benefit  Ass'n,  64  N.  Y.  Supp.  1012,  52  App.  Div.  616 ; 
Presbyterian  Assurance  Fund  v.  Allen,  106  Ind.  593,  7  N.  E.  317; 
Conover  v.  Massachusetts  Mut.  Life  Ins.  Co.,  6  Fed.  Cas.  318 ;  Mc- 
Vey  v.  Grand  Lodge  A.  O.  U.  W.,  53  N.  J.  Law,  17,  20  Atl.  873 ;  Su- 
preme Lodge  A.  O.  U.  W.  v.  Hutchinson,  6  Ind.  App.  399,  33  N.  B. 
816 ;  Hunter  v.  International  Fraternal  Alliance,  7  Ohio  Dec.  239 ; 
Alabama  Gold  Life  Ins.  Co.  v.  Johnston,  80  Ala.  467,  2  South.  125,  59 
Am.  Rep.  816 ;  Phoenix  Mut.  Hf  e  Ins.  Co.  v.  Raddin,  7  Sup.  Ct.  500, 
120  U.  S.  183,  30  L.  Ed.  644 ;  Illinois  Masons'  Benevolent  Society  v. 
Winthrop,  85  111.  538 ;  Price  v.  Phojnix  Mut.  Life  Ins.  Co.,  17  Minn. 
497  <Gil.  473),  10  Am.  Rep.  166 ;  Campbell  v.  New  England  Mut.  Life 
Ins.  Co.,  98  Mass.  381;  Mutual  Ben.  Life  Ins.  Co.  v.  Lehman,  132 
Ala.  640,  32  South.  733;  Bankers'  Life  Ins.  Co.  v.  Miller  (Md.)  59 
Atl.  116 ;  Supreme  Council  Catholic  Knights  and  Ladies  of  America 
V.  Biggs,  110  111.  App.  139 ;  Alden  v.  Supreme  Tent  Knights  of  Mac- 
cabees, 78  App.  Div.  18,  79  N.  Y.  Supp.  89.8 

(c)  Sufficiency  of  reference  to  make  application  or  answers  part  of  pol- 

icy— Application  as  consideration  or  basis  of  policy. 

As  statements  and  declarations  not  actually  contained  in  the 
policy  are  to  be  construed  as  representations,  unless  by  force  of  the 
reference  in  the  policy  they  are  converted  into  warranties,  it  be- 
comes important  to  determine  what  is  a  sufficient  reference  to  the 

8  See,  also,  Cent.  Dig.  vol.  28,  "Insurance,"  cols.  1155-1159,  §  560. 
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application,  or  to  the  statements  and  answers  therein,  to  render 
such  statements  or  answers  warranties.  In  Miller  v.  Mutual  Ben- 
efit Life  Insurance  Co.,  31  Iowa,  216,  7  Am.  Rep.  122,  the  court 
laid  down  the  principle  that,  in  order  to  convert  statements  into 
warranties,  the  words  of  reference  must  be  such  as,  in  legal  effect, 
make  the  application  or  the  statements  and  answers  contained 
therein  a  part  of  the  policy,  and,  moreover,  make  it  clearly  mani- 
fest that  the  papers  thus  coimected  form  one  entire  contract. 
The  earlier  cases,  following  the  rules  previously  announced  in  rela- 
tion to  marine  insurance,  construed  the  contract  of  life  insur- 
ance strictly,  holding  that  statements  on  the  faith  of  which  the 
policy  was  said  to  be  issued  were  warranties.  This  was  the  rule 
laid  down  in  Miles  v.  Connecticut  Mutual  Life  Insurance  Co.,  3 
Gray  (Mass.)  580.  The  rule,  however,  had  no  foundation  in  prior 
decisions,  unless  it  be  the  case  of  Vose  v.  Eagle  Life  &  Health 
Insurance  Co.,  6  Cush.  (Mass.)  42.  The  severity  of  this  rule  was 
subsequently  relaxed  by  the  decision  in  Campbell  v.  New  England 
Life  Insurance  Co.,  98  Mass.  881,  wherein  it  was  held  that  the 
recital  that  the  statements  in  the  application  are  made  the  basis  of 
the  insurance  is  not  sufficiently  definite  as  a  reference  to  make  the 
statements  warranties. 

There  are,  however,  a  number  of  cases,  some  of  recent  date, 
which,  apparently  following  the  rule  laid  down  in  the  Miles  Case, 
hold  that  where  the  statements  are  made  the  "consideration"  of  the 
contract  or  the  "basis"  of  the  policy,  "on  the  faith  of  which"  it  is 
issued,  such  statements  are  warranties.  The  leading  case  support- 
ing this  principle  is  Jeffries  v.  Life  Insurance  Co.,  22  Wall.  47,  22  L. 
Ed.  833,  though  the  cotirt  in  that  case  took  the  position  that  it  made 
no  difference  whether  the  statements  were  regarded  as  warran- 
ties or  not,  since  by  the  terms  of  the  contract  the  absolute  truth 
of  such  statements  was  called  for,  irrespective  of  their  nature  as  war- 
ranties or  representations  and  of  their  materiality. 

The  same  principle  has  been  upheld  by  Wilkinson  v.  Connecticut  Mutual 
Life  Ins.  Co.,  30  Iowa,  119,  6  Am.  Rep.  657 ;  Union  Mutual  Life  Ins. 
Co.  V.  Wilkinson,  13  Wall.  222,  20  L.  Ed.  617;  McGowan  y.  Supreme 
Court  Independent  Order  of  Foresters,  104  Wis.  173,  80  N.  W.  603 ; 
Id.,  107  Wis.  462,  83  N.  W.  775 ;  Powers  v.  Northeastern  Mutual  Life 
Ass'n,  50  Vt.  630 ;  National  Fraternity  v.  Karnes,  24  Tex.  Civ.  App. 
607,  60  S.  W.  576 ;  Mayer  v.  Equitable  Reserve  Fund  Life  Ass'n,  49 
Hun,  336,  2  N.  Y.  Supp.  79 ;  Wright  v.  Equitable  Life  Ins.  Society, 
50  How.  Prac.  (N.  Y.)  367 ;  Van  Cleave  v.  Union  Casualty  &  Surety 
Co.,  82  Mo.  App.  668 ;  Linz  v.  Mass.  Mut  Life  Ins.  Co.,  8  Mo.  App. 
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363;  Kelsey  v.  Universal  Life  Ins.  Co.,  35  Conn.  225;  Travelers' 
Life  Ins.  Co.  v.  Larnpliin,  5  Colo.  App.  177,  30  Pnc.  335 ;  McClain  v. 
Provident  Savings  &  Life  Assurance  Society  (C.  C.)  105  Fed.  834; 
Cushman  v.  United  States  Life  Ins.  Co.,  63  N.  Y.  404,  reversing  4 
Hun  (N.  Y.)  783 ;  Fell  v.  John  Hancock  Mut.  Life  Ins.  Co.,  76  Conn. 
494,  57  Atl.  175. 

The  leading  case  opposed  to  the  above  doctrine  is  Campbell  v. 
New  England  Mutual  Life  Insurance  Co.,  98  Mass.  381,  already 
referred  to.  This  case  was  followed  by  Price  v.  Phoenix  Mutual 
Life  Insurance  Co.,  17  Minn.  497  (Gil.  473),  10  Am.  Rep.  166. 

The  doctrine  is  also  repudiated  by  Horn  v.  Amicable  Mutual  Life  In- 
surance Co.,  64  Barb.  (N.  Y.)  81 ;  Alabama  Gold  Life  Insurance  Co. 
V.  Johnston,  80  Ala.  467,  2  South.  125,  59  Am.  Rep.  816 ;  Oonover  v. 
Massachusetts  Mutual  Life  Insurance  Co.,  6  Fed.  Cas.  318 ;  North- 
■western  Benevolent  &  Mutual  Aid  Ass'n  v.  Cain,  21  111.  App.  471 ; 
Illinois  Masons'  Benevolent  Society  v.  Winthrop,  85  111.  537;  Home 
Life  Insurance  Co.  v.  Fisher,  188  U.  S.  726,  23  Sup.  Ct.  380,  47  L. 
Ed.  667 ;  Phoenix  Mutual  Life  Insurance  Co.  v.  Raddin,  120  U.  S. 
183,  7  Sup.  Ct.  500,  30  L.  Ed.  644.  The  latter  case  is  regarded  as  a 
leading  case  in  opposition  to  the  principle  above  enunciated. 

In  Northwestern  Life  Assur.  Co.  v.  Tietze,  16  Colo.  App.  205, 
64  Pac.  773,  the  application  was  written  on  the  first  three  pages 
of  a  four-page  sheet,  and  on  the  fourth  page  was  the  applicant's 
agreement  that  the  foregoing  statements  were  warranted  to  be  true, 
and  that  "the  foregoing  application  and  this  agreement  are  hereby 
made  part  of  any  policy  that  may  be  issued  pursuant  thereto."  It 
was  held  that  the  agreement  was  not  a  part  of  the  application,  and 
did  not  become  a  part  of  the  policy,  so  as  to  make  the  statements 
warranties  under  a  provision  that  the  policy  was  issued  in  considera- 
tion of  the  application. 

(d)    Same — Recitals  irhicli  make  statements  in  application  part  of  pol- 
icy. 

In  pursuance  of  the  general  rule  that  statements  and  stipulations 
contained  in  or  expressly  made  a  part  of  the  policy  are  warranties, 
it  has  been  the  generally  accepted  doctrine  that  where  the  applica- 
tion warrants  the  answers  and  statements  therein  to  be  full,  com- 
plete, and  true,  and  the  policy  recites  that  it  is  issued  in  considera- 
tion of  the  statements,  agreements,  and  warranties  in  the  applica- 
tion, which  is  referred  to  and  made  a  part  of  the  contract,  such 
statements  and  agreements  become  warranties. 

This  Is  the  principle  that  has  been  deduced  from  the  foUovying  cases: 
Buell  V.  Connecticut  Mut.  Ins.  Co.,  4  Fed.  Cas.  590;    France  v. 
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JEtna  Life  Insurance  Co.,  9  Fed.  Cas.  657,  affirmed  in  iBtna  Life 
Ins.  Co.  V.  France,  91  U.  S.  510,  23  L.  Ed.  401 ;  Swick  v.  Home  Ins. 
Co.,  23  Fed.  Cas.  550;  Hoffman  v.  Supreme  Council  American 
Legion  of  Honor  (C.  C.)  35  Fed.  252;  Brady  v.  United  Life  Ins. 
Ass'n,  60  Fed.  727,  9  C.  C.  A.  252;  Kelley  v.  Mutual  Life  Ins.  Co. 
(C.  C.)  75  Fed.  037 ;  Hubbard  v.  Mut.  Reserve  Fund  Life  Assurance 
Co.,  100  Fed.  719,  40  C.  C.  A.  665 ;  Mutual  Life  Ins.  Co.  v.  Kelly,  114 
Fed.  268,  52  C.  C.  A..  154 ;  Standard  Life  &  Ace.  Co.  t.  Sale,  121 
Fed.  664.  57  C.  O.  A.  418,  61  L.  R.  A.  387 ;  Alabama  Gold  Life  Ins. 
Co.  V.  Gamer,  77  Ala.  210 ;  Alabama  Gold  Life  Ins.  Co.  v.  Johnston, 
80  Ala.  407,  2  South.  125,  59  Am.  Rep.  816;  Kelly  v.  Life  Ins. 
Clearing  Co.,  21  South.  361,  113  Ala.  453 ;  Providence  Savings  Life 
Assurance  Society  v.  Reutlinger,  58  Ark.  528,  25  S.  W.  835;  Webb 
V.  Bankers'  Life  Ins.  Co.  (Colo.  App.)  76  Pac.  738;  Commercial 
Mutual  Accident  Co.  v.  Bates,  176  111.  194,  52  N.  E.  49,  affirming  74 
111.  App.  335;  Morgan  v.  Bloomington  Mutual  Life  Benefit  Ass'n, 
32  111.  App.  79 ;  Bloomington  Mutual  Life  Benefit  Ass'n  v.  Cummins, 

53  111.  App.  530;  National  Union  v.  Arnhorst,  74  111.  App.  482; 
Connecticut  Mut.  Life  Ins.  Co.  v.  Young,  77  111.  App.  440;  Mutual 
Benefit  Life  Ins.  Co.  v.  Miller,  39  Ind.  475 ;  Mutual  Benefit  Life  Ins. 
Co.  V.  Cannon,  48  Ind.  264;  Nelson  v.  Nederland  Life  Ins.  Co.,  81 
N.  W.  807.  110  Iowa,  600 ;  Modem  Woodmen  v.  Von  Wald,  6  Kan. 
App.  231,  49  Pac.  782;  Weil  v.  N.  Y.  Life  Ins.  Co.,  47  La.  Ann.  1405, 
17  South.  853 ;  Johnson  v.  Maine  &  N.  B.  Ins.  Co.,  83  Me.  182,  22 
Atl.  107 ;  Vose  v.  Eagle  Life  &  Health  Ins.  Co.,  6  Cush.  (Mass.)  42 ; 
Cobb  v.  Covenant  Mutual  Benefit  Ass'n,  153  Mass.  176,  26  N.  E.  230, 
10  L.  R.  A.  666,  25  Am.  St.  Rep.  619;  Co-operative  Life  Ass'n  v. 
Leflore,  53  Miss.  1;  Reid  v.  Piedmont  &  Arlington  Life  Ins.  Co.,  58 
Mo.  421 ;  Aloe  v.  Mutual  Reserve  Fund  Life  Ass'n,  49  S.  W.  553, 
147  Mo.  561;  Glutting  v.  Metropolitan  Life  Ins.  Co.,  50  N.  J.  Law, 
287,  13  Atl.  4 ;  Seybert  v.  .astna  Life  Ins.  Co.,  4  Luz.  Leg.  Reg.  (Pa.) 
219 ;  Supreme  Lodge  Knights  of  Honor  v.  Dickson,  102  Tenn.  255, 
52  S.  W.  862 ;  Mutual  Life  Ins.  Co.  v.  Baker,  10  Tex.  Civ.  App.  51 -i, 
31  S.  W.  1072;  Kansas  Mut  Life  Ins.  Co.  v.  Pinson,  94  Tex.  553, 
68  S.  W.  531 ;  Flippen  v.  State  Life  Ins.  Co.,  70  S.  W.  787,  .30  7ex. 
Civ.  App.  862 ;  Powers  v.  N.  B.  Mut.  Life  Ass'n,  50  Vt.  630 ;  Horn  v. 
Amicable  Mut.  Life  Ins.  Co.,  64  Barb.  (N.  Y.)  81 ;  Higbee  v.  Guar.l- 
ian  Mutual  Life  Ins.  Co.  of  New  York,  66  Barb.  (N.  Y.)  462,  affirmed 
in  53  N.  Y.  603 ;  Foot  v.  Life  Ins.  Co.,  4  Daly  (N.  Y.)  285,  affirmed 
in  61  N.  Y.  571 ;  Ritzier  v.  World  Life  Ins.  Co.,  42  N.  Y.  Super.  Ct 
409 ;  Baker  v.  Home  Life  Ins.  Co.,  2  Hun  (N.  Y.)  402 ;  Bancroft  v. 
Home  Benefit  Ass'n,  8  N.  Y.  St.  Rep.  129 ;  Bancroft  v.  Home  Bene- 
fit Ass'n  (Super.  N.  Y.)  12  N.  Y.  Supp.  718 ;  Id.,  120  N.  Y.  14,  23  N. 
B.  997,  8  L.  R.  A.  68 ;   Wllkens  v.  Mutual  Reserve  Fund  Life  Ass'n, 

54  Hun,  294,  7  N.  Y.  Supp.  589 ;  Phillips  v.  New  York  Life  Ins.  Co., 
56  Hun,  649,  9  N.  Y.  Supp.  836;  Clemans  v.  Supreme  Assembly 
Royal  Society  of  Good-Fellows,  131  N.  Y.  485,  30  N.  E.  496,  16  L.  R. 
A.  33;    Breeze  v.  Metropolitan  Life  Ins.  Co.,  24  App.  Div.  377,  48 
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N.  T.  Supp.  753;  Clements  v.  C!onuectlcut  Indemnity  Co.,  29  App. 
Div.  131,  51  N.  T.  Supp.  442 ;  Foley  v.  Royal  Arcanum,  78  Hun,  222, 
28  N.  X.  Supp.  952,  affirmed  in  151  N.  Y.  196,  45  N.  E.  456,  56  Am. 
St  Rep.  621. 

In  the  Foley  Case,  last  cited,  the  contract  involved  was  a  cer- 
tificate of  membership  in  a  mutual  benefit  society;  and  it  is  to  be 
noted  that  the  Supreme  Court  of  Maryland,  in  Supreme  Council 
Royal  Arcanum  v.  Brashears,  89  Md.  624,  43  Atl.  866,  73  Am.  St. 
Rep.  244,  arrived  at  exactly  the  opposite  conclusion. 

(e)    Same— Part  of  papers  not  referred  to  in  policy. 

The  principle  has  also  been  applied  in  those  cases  where  a  cer- 
tain part  of  the  papers,  constituting  the  preliminary  application  or 
negotiation  for  insurance,  is  not  referred  to  in  the  policy.  In 
Miller  v.  Mutual  Benefit  Life  Insurance  Co.,  31  Iowa,  216,  7  Am. 
Rep.  122,  the  preliminary  papers  were  five  in  number,  only  one  of 
which  was  referred  to  by  name,  and  it  was  held  that  only  the  state- 
ments contained  in  the  paper  designated  could  be  regarded  as  war- 
ranties. In  Boehm  v.  Commercial  Alliance  L,ife  Insurance  Co., 
9  Misc.  Rep.  529,  30  N.  Y.  Supp.  660,  there  were,  on  the  back  of 
the  application,  under  the  caption  "Declarations  to  be  Made  to  the 
Medical  Examiner,"  certain  questions  and  answers  which  referred 
to  the  "foregoing  application."  It  was  held  that  such  questions 
and  answers  were  not  part  of  the  application,  and  consequently, 
though  the  application  was  referred  to  in  the  policy,  they  were 
not  warranties.  Where  the  application  provided  that  the  medical 
examiner  should  put  certain  questions  and  add  the  answers  in  his 
own  handwriting,  and  the  insured  did  not  sign  such  answers,  it  was 
held  (Leonard  v.  New  England  Mutual  Life  Insurance  Co.,  22  R.  I. 
519,  48  Atl.  808)  that  the  answers  were  no  part  of  the  application, 
and  consequently  could  not  be  considered  as  warranties.  In  Higbee 
V.  Guardian  Mutual  Life  Insurance  Co.,  66  Barb.  (N.  Y.)  462,  af- 
firmed in  53  N.  Y.  603,  a  paper  headed  "Questions  to  be  Answered 
by  the  Medical  Examiner  for  the  Company"  was  not  deemed  to  be 
a  part  of  the  application,  and  consequently  such  answers  were  not 
made  warranties  by  reference  in  the  policy  to  the  application.  In 
Home  Life  Insurance  Co.  v.  Fisher,  188  U.  S.  726,  23  Sup.  Ct.  380, 
47  L.  Ed.  667,  the  policy  purported  to  be  made  in  consideration  of 
the  statements  and  agreements  in  the  application,  which  were  made 
a  part  of  the  contract.  The  application  warranted  the  statements 
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therein  to  be  true,  full,  and  complete,  and  recited  that  they  were 
offered,  together  with  those  contained  in  the  declaration  to  the 
medical  examiner,  as  a  consideration  for  and  basis  of  the  contract. 
The  court  held  that  the  declarations  of  the  insured  to  the  medical 
examiner  could  not  be  regarded  as  warranties,  owing  to  the  peculiar 
grammatical  construction  of  the  recital.  Similarly  it  was  held 
(Rawls  V.  American  Mutual  Life  Insurance  Co.,  27  N.  Y.  282,  84 
Am.  Dec.  280)  that  a  statement  made  by  a  third  person,  a  friend  of 
the  insured,  to  whom  the  insured  had  referred  the  company  for 
that  purpose,  is  not  a  warranty,  if  not  so  referred  to  in  the  policy 
as  to  become  part  of  it.  A  mere  oral  statement  made  by  the  wife 
of  the  insured,  and  not  referred  to  in  any  manner  in  the  policy, 
was  held  (Mutual  Benefit  Life  Insurance  Co.  v.  Robertson,  59  111. 
123,  14  Am.  Rep.  8)  not  to  be  a  warranty.  A  somewhat  similar 
question  arose  in  Connecticut  Mutual  Life  Insurance  Co.  v.  Luchs, 
108  U.  S.  498,  2  Sup.  Ct.  949,  27  L.  Ed.  800.  It  appeared  that  in  a 
previous  application  for  insurance  the  applicant  had  made  a  false 
answer.  In  the  present  application  there  was  a  reference  to  another 
answer  in  the  previous  application,  and  it  was  held  that  such  ref- 
erence did  not  incorporate  the  false  answer  into  the  application,  so 
as  to  make  it  a  warranty. 

Where  a  policy  provided  that  the  representations  and  answers 
in  the  application,  which  was  made  a  part  of  the  policy,  were  war- 
ranties, and  that  the  contract  between  the  parties  was  completely 
set  forth  in  the  policy  and  the  application  therefor,  taken  together, 
and  the  policy  contained  what  purported  to  be  a  copy  of  the  appli- 
cation, alleged  answers  to  questions  not  shown  in  the  application 
copied  in  the  policy  were  immaterial  (Metropolitan  Life  Ins.  Co.  v. 
Gibbs  [Tex.  Civ.  App.]  78  S.  W.  398). 

On  the  other  hand,  in  Schane  v.  Metropolitan  Life  Insurance  Co., 
76  App.  Div.  271,  78  N.  Y.  Supp.  582,  where  the  policy  declared  the 
answers  and  statements  contained  in  the  application  and  those 
made  to  the  medical  examiner,  as  recorded  in  parts  A  and  B,  to- 
gether with  the  declaration,  should  be  the  basis  and  become  part 
of  the  contract,  the  court  held  that  the  answers  and  statements 
made  to  the  medical  examiner  and  contained  in  part  B  were  part 
of  the  contract,  being  made  part  of  the  application,  which  as  a 
whole  was  made  part  of  the  contract.  Similar  provisions  in  the 
policy  and  application  were  held  to  make  the  statements  to  the 
medical   examiner  part  of  the   policy,  and  therefore  warranties, 
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in  Dimick  v.  Metropolitan  Life  Insurance  Co.,  69  N.  J.  L,aw,  384, 
55  Atl.  291,  62  L.  R.  A.  774.* 

The  statements  made  to  the  medical  examiner  and  attached  to 
the  application,  the  truth  of  which  was  warranted  by  the  applicant, 
are  a  part  of  the  application,  so  as  to  become  warranties. 

Holden  v.  Mutual  Life  Ins.  Co.,  11  App.  Dlv.  426,  42  N.  T.  Supp.  310; 
Brock  V.  United  Moderns  (Tex.  Civ.  App.)  81  S.  W.  340. 

(f)   Application  of  general  principles  of  contruction. 

Though  it  is  true  that,  to  have  the  force  of  a  warranty,  the  state- 
ment must  constitute  a  part  of  the  contract,  it  by  no  means  follows 
that  every  statement  which  constitutes  a  part  of  the  contract  is 
therefore  a  warranty.  The  Supreme  Court  of  Mississippi,  in  Co- 
operative Life  Association  v.  Leflore,  53  Miss.  1,  while  believing 
the  weight  of  authority  to  be  otherwise,  conceded  that  it  is  not 
conclusively  settled  that  statements  contained  in  the  application, 
where  so  referred  to  in  the  policy  as  to  be  made  part  of  it,  are 
necessarily  warranties.  The  rule  is  a  general  one  only,  and  has 
been  qualified  in  its  practical  application.  As  noted  above,  the  rule 
was  in  the  earlier  cases,  and  some  later  ones,  rigidly  applied.  Mr. 
Joyce  attributes  the  decisions  in  those  cases  to  the  strictness  which 
prevailed  in  cases  of  marine  insurance,  and  believes  that  such  cases 
ought  not  to  be  relied  on  as  precedents." 

In  determining  whether  a  statement  which  is  made  part  of  the 
contract  is  on  that  account  a  warranty,  regard  should  be  had  to 
the  form  of  the  expression  used,  the  apparent  purpose  of  its  inser- 
tion in  the  contract,  the  connection  or  relation  between  it  and  other 
parts  of  the  instrument,  and  the  intent  of  the  parties  as  manifested 
by  the  papers. 

This  seems  to  be  the  principle  on  which  Campbell  v.  New  England 
Mutual  Life  Insurance  Co.,  98  Mass.  381,  Miller  v.  Mutual  Benefit 
Life  Insurance  Co.,  31  Iowa,  216,  7  Am.  Rep.  122,  and  Price  v. 
Phcenix  Mutual  Life  Insurance  Co.,  17  Minn.  497  (Gil.  473),  10  Am. 
Rep.  166,  were  decided. 

This  principle  has  been  supported  in  the  recent  case  of  Ketten- 
bach   V.   Omaha   Life   Association,   49   Neb.   842,    69    N.   W.    135, 

*  See,  also,  Keller  v.  Home  Life  In-  of  the  policy,  so  as  to  make  a  waiver 

surance  Co.,  95  Mo.  App.  627,  69  S.  W.  therein  part  of  the  contract. 

612,  where  the  declarations  made  to  a  s  See   Joyce   on   Insurance,   vol.   3,   § 

medical  examiner  were  held  to  be  a  part  1960. 
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where  it  was  held  that  statements  contained  in  tHe  application  will 
not  be  construed  as  warranties,  unless  the  provisions  of  the  appli- 
cation and  the  policy,  taken  together,  leave  no  room  for  any  other 
construction,  and  such  statements  will  be  construed  as  war- 
ranties only  when  it  clearly  appears  that  such  was  the  intention 
of  the  parties  and  that  the  mind  of  each  consciously  consented  that 
such  should  be  the  interpretation  of  his  statements. 

The  rule  appears  also  to  have  governed  Modem  Woodmen  Ace.  Ass'n 
V.  Shryock,  74  N.  W.  607,  54  Neb.  250,  39  L.  R.  A.  826 ;  Fidelity  Mut. 
Life  Ass'n  v.  Jeffords,  107  Fed.  402,  46  C.  C.  A.  377,  53  L.  R.  A.  193 ; 
McClain  v.  Provident  Savings  Life  Assur.  Soc,  110  Fed.  80,  49  C. 
0.  A.  31;  Royal  Neighbors  v.  Wallace,  89  N.  W.  758,  64  Neb.  330; 
Id.,  66  Neb.  543,  92  N.  W.  897;  iBtna  Life  Ins.  Co.  v.  Rehlaender 
(Neb.)  94  N.  W.  129 ;  Home  Life  Ins.  Co.  v.  Fisher,  188  U.  S.  726, 
23  Sup.  Ct.  380,  47  L.  Ed.  667;  Provident  Sav.  Life  Assur.  Soc.  v. 
Cannon,  103  111.  App.  534,  affirmed  in  66  N.  B.  388,  201  111.  260; 
Ames  V.  Manhattan  Life  Ins.  Co.,  40  App.  Div.  465,  58  N.  Y.  Supp. 
244. 

In  this  connection  Mr.  May  remarks  that  the  principles  of  inter- 
pretation applicable  to  contracts  of  insurance  do  not  differ  from 
those  that  are  applied  in  the  case  of  other  contracts.' 

In  accordance  with  these  principles  it  has  been  held  that,  where 
the  policy  does  not  refer  to  the  statements  as  warranties,  they  must 
be  regarded  as  representations  only.  American  Popular  Life  In- 
surance Co.  V.  Day,  39  N.  J.  Law,  89,  23  Am.  Rep.  198,  is  a  leading 
case  on  this  point. 

The  principle  has  been  supported  in  Schaible  v.  Wash.  Life  Ins.  Co.,  9 
Phlla.  (Pa.)  136;  Supreme  Lodge  Knights  of  Pythias  v.  Edwards, 
15  Ind.  App.  524,  41  N.  E.  850 ;  Conver  v.  Phoenix  Mut  Life  Ins.  Co., 
6  Fed.  Cas.  368;  Campbell  v.  N.  E.  Mut.  Life  Ins.  Co.,  98  Mass. 
381 ;  Phoenix  Mut.  Life  Ins.  Co.  v.  Raddin,  7  Sup.  Ct  500,  120  U.  S. 
183,  30  L.  Ed.  644;  Alabama  Gold  Life  Ins.  Co.  v.  Johnston,  80 
Ala.  467,  2  South.  125,  59  Am.  Rep.  816 ;  Southern  Life  Ins.  Co.  v. 
Booker,  9  Heisk.  (Tenn.)  606,  24  Am.  Rep.  344;  Fidelity  Mut  Life 
Assurance  Ass'n  v.  Jeffords,  107  Fed.  402,  46  C.  C.  A.  377,  53  L.  R. 
A.  193;  Equitable  Life  Assurance  Soc.  v.  Hazlewood,  75  Tex.  345, 
12  S.  W.  621,  7  L.  R.  A.  217,  16  Am.  St  Rep.  893. 

In  the  last  case  cited  there  was  attached  to  the  application  a 
paper,  styled  "Medical  Examiner's  Report,"  in  which  were  a 
great  number  and  variety  of  questions,  the  answers  to  which  were 

« May  on  Insurance,  vol.  1,  §  172.  tion  of  insurance  contracts,  see  ante. 
For  the  general  principles  of  construe-       vol.  1,  p.  627. 
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in  some  instances  made  by  the  medical  examiner  and  in  some  by 
the  applicant.  There  was  nothing  about  the  nature  of  the  answers 
to  distinguish  the  one  from  the  other.  The  answers  were  written 
down  by  the  medical  examiner.  The  court  held  that  the  answers 
of  the  applicant  were  warranted  only  to  the  extent  to  which  they 
were  correctly  transcribed  by  the  examiner,  and  that  he  did  not 
warrant  the  answers  as  written;  distinguishing  Insurance  Co.  v. 
Fletcher,  6  Sup.  Ct.  837,  IIT  U.  S.  519,  29  L.  Ed.  934,  as  the  agree- 
ment in  that  case  was  that  the  applicant  would  be  bound  by  the 
statements  as  written.  In  Royal  Neighbors  of  America  v.  Wallace, 
64  Neb.  330,  89  N.  W.  758,  it  was  held  that  the  statements  in  an 
application  for  insurance  are  mere  representations,  where  to  hold 
them  warranties  would  defeat  the  intent  of  the  parties,  though  it 
was  stipulated  in  the  policy  that  they  were  warranties.' 

It  is,  of  course,  elementary  that  statements  made  with  an  express 
stipulation  that  they  are  not  warranties  will  be  regarded  as  repre- 
sentations only.  On  the  other  hand,  it  is  equally  clear  (Kelly  v. 
Life  Insurance  Clearing  Co.,  113  Ala.  453,  21  South.  361)  that, 
where  the  parties  have  expressly  provided  by  the  terms  of  the 
contract  that  the  statements  made  in  the  application  shall  be  war- 
ranties, the  courts  caimot  construe  them  otherwise. 

(g)   Inconsistent  recitals. 

The  mere  fact  that  an  application  for  life  insurance  may  be  an- 
nexed to  and  made  a  part  of  the  policy,  does  not  necessarily  render 
the  statements  and  declarations  contained  in  the. application  war- 
ranties (Brignac  v.  Pacific  Mut.  Life  Ins.  Co.,  36  South.  595,  112 
La.  574,  66  L.  R.  A.  322).  Following  the  general  principle  of  con- 
struction referred  to  above,  the  courts  have  qualified  the  rule  that 
statements  and  answers  in  the  application,  made  a  part  of  the  con- 
tract, become  warranties,  and  it  has  been  held  in  a  number  of  cases 
that  if  the  statements  are  also  referred  to  as  representations,  or 
the  reference  is  in  any  sense  inconsistent  with  the  idea  of  a  war- 
ranty, such  statements  and  answers  will  be  consirued  as  representa- 
tions, though  they  are  made  part  of  the  contract. 

This  view  of  the  effect  of  Inconsistent  recitals  has  been  upheld  In 
Moulor  V.  American  Life  Ins.  Co.,  Ill  U.  S.  335,  4  Sup.  Ct  466,  28  L. 
Ed.  447;  Fidelity  Mut  Life  Ass'n  v.  Jeffords,  107  Fed.  406,  46  0. 
C.  A.  377,  53  L.  R.  A.  193;  Union  Central  Life  Ins.  Co.  t.  Pauly, 
8  Ind.  App.  85,  35  N.  E.  190 ;   Supreme  Lodge  Knights  of  Pythias  v. 

'  See,  also,  opinion  on  rehearing,  92  N.  W.  897,  66  Neb.  543. 
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Edwards,  15  Ind.  App.  524,  41  N.  E.  850 ;  Southern  Life  Ins.  Co.  v. 
Booker,  9  Heisk.  (Tenn.)  606,  24  Am.  Rep.  344 ;  Phoenix  Mutual  Life 
Ins.  Co.  V.  Raddln,  7  Sup.  Ct  500,  120  U.  S.  183,  30  L.  Ed.  644; 
Northwestern  Mutual  Life  Ins.  Co.  v.  Woods,  54  Kan.  663,  39  Pac. 
189 ;  Germania  Ins.  Co.  v.  Rudwig,  80  Ky.  223 ;  Connecticut  Mutual 
Life  lus.  Co.  V.  Moss,  6  Ky.  Law  Rep.  49 ;  Metropolitan  Life  Ins.  Co. 
V.  McTague,  49  N.  J.  Law,  587,  9  Atl.  766,  60  Am.  Rep.  661 ;  Ander- 
son T.  Supreme  Lodge  Knights  of  Honor,  51  N.  J.  Law,  175;  17 
Atl.  119 ;  Vivar  v.  Supreme  Lodge  Knights  of  Pythias,  52  N.  J.  Law, 
455,  20  Atl.  36 ;  Provident  Savings  Life  Assurance  Soc.  v.  Cannon, 
103  111.  App.  534,  affirmed  in  201  111.  260,  66  N.  E.  388;  Fitch  v. 
American  Popular  Life  Insurance  Co.,  59  N.  Y.  557,  17  Am.  Rep. 
872,  reversing  2  Thomp.  &  C.  (N.  Y.)  247. 

• 

The  Fitch  Case,  last  cited,  is  also  regarded  as  a  leading  case 
in  support  of  the  principle  that  the  question  whether  statements 
and  answers  are  warranties  must  be  determined  largely  by  con- 
struction. The  application  in  this  case  recited  that  the  policies 
were  made  on  the  part  of  the  companj"^  in  unconditional  good 
faith,  and  it  was  required  as  a  condition  that  the  application  be 
made  in  equally  good  faith;  that  the  policies  could  be  jeopardized, 
if  premiums  were  paid  promptly,  only  by  dishonesty,  or  inexcusable 
carelessness  on  the  part  of  the  applicant;  that  the  sole  object  is  to 
protect  against  misstatements  by  having  everything  so  plain  that 
misstatements  can  be  made  by  intention  only.  The  application 
contained  a  number  of  questions  going  into  the  most  minute  details 
as  to  the  health,  constitution,  and  habits  of  the  insured,  and  the 
variations  of  his  physical  condition  during  several  years.  The  court 
held  that,  in  view  of  the  exceptions  and  declarations,  the  state- 
ments contained  in  the  policy  could  be  regarded  merely  as  repre- 
sentations, though  there  was  a  ^declaration  that  such  statements 
were  warranties.  The  principle  thus  laid  down  was  reaffirmed 
in  Van  Valkenburgh  v.  American  Popular  Insurance  Co.,  70  N.  Y. 
605. 

In  Singleton  v.  Prudential  Insurance  Co.,  11  App.  Div.  403,  42 
N.  Y.  Supp.  446,  it  was  held  that,  where  the  contract  also  con- 
tained a  provision  that,  if  the  age  of  the  insured  "shall  have  been 
understated  by  mistake,  the  sum  insured  will  be  reduced  to  the 
amount  the  premiums  will  pay  for  at  the  true  age,"  the  statement 
as  to  age  is  not  a  warranty.  On  the  other  hand,  in  Hubbard  v. 
Mutual  Reserve  Fund  Life  Association,  100  Fed.  719,  40  C  C.  A. 
665,  it  was  held  that  where  the  application  recites  that  the  answers 
and  statements  therein  "are  warranted  to  be  full,  complete,  and 
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true,"  and  that  if  they  are  not  so  the  policy  shall  be  void,  and  also 
stipulates  that  the  answers  which  it  contains  are  part  of  the  policy, 
the  answers  and  statements  are  warranties,  though  some  of  the 
questions  and  answers  are  of  such  character  as  to  preclude  the 
idea  that  the  parties  intended  to  make  them  the  subject  of  war- 
ranty. 

(b)    Same — Reference  to  statements  as  representations. 

The  effect  of  inconsistent  recitals  is  illustrated  in  the  cases 
where  it  has  been  held  that,  if  the  statements  of  the  applicant  are 
referred  to  in  the  policy  merely  as  "statements"  or  as  "repre- 
sentations," they  will  not  be  construed  as  warranties,  though  they 
are  so  designated  in  the  application.  The  leading  case  on  this 
point  is  Moulor  v.  American  L,ife  Insurance  Co.,  Ill  U.  S.  335,  4 
Sup.  Ct.  466,  28  L.  Ed.  447.  The  application  in  this  case  contained 
a  stipulation  that  it  should  form  a  part  of  the  contract,  but  the 
policy  purported  to  have  been  issued  on  the  faith  of  the  representa- 
tions and  answers  in  the  application.  While  the  word  "warranty" 
was  used  in  the  application,  it  was  not  carried  forward  into  the 
policy;  but  that  document  characterized  the  statements  and  an- 
swers as  representations.  The  court  held  that  the  doubt  thus 
raised  as  to  the  intention  of  the  parties  must,  under  settled  prin- 
ciples of  law,  be  resolved  against  the  insurance  company.  This 
case  was  followed  in  Fidelity  Mutual  Life  Insurance  Association 
V.  Jeffords,  107  Fed.  406,  46  C.  C.  A.  377,  53  L.  R.  A.  193,  though 
the  application  in  the  latter  case  did  not  contain  the  word  "war- 
ranty." In  Supreme  Council  Royal  Arcanum  v.  Brashears,  43  Atl. 
866,  89  Md.  624,  73  Am.  St.  Rep.  244,  the  benefit  certificate  referreS 
to  the  statements  in  the  application  merely  as  statements,  and  not  as 
warranties,  though  the  application  itself  referred  to  them  as  warran- 
ties. The  court  held,  therefore,  that  they  must  be  construed  as 
representations  merely.  The  Supreme  Court  of  New  York,  how- 
ever, took  a  different  view  of  a  similar  certificate  in  Foley  v.  Royal 
Arcanum,  78  Hun,  222,  28  N.  Y.  Supp.  952,  holding  that  the  state- 
ments in  the  application  were  warranties.  This  holding  was, 
however,  in  line  with  a  prior  decision  of  the  New  York  courts  in 
Cushman  v.  United  States  Life  Insurance  Co.,  63  N.  Y.  404,  and  is 
apparently  reaffirmed  in  Higgins  v.  John  Hancock  Mutual  Life 
Insurance  Co.,  20  Misc.  Rep.  231,  45  N.  Y.  Supp.  414. 

In  Pennsylvania  the  doctrine  of  the  Moulor  Case  has  been  repu- 
diated, and  in  Aicher  v.  Metropolitan  Life  Insurance  Co.,  13  Phila. 
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139,  6  Wkly.  Notes  Cas.  332,  it  was  held  that  where  the  applica- 
tion warranted  the  answers  to  be  true,  and  the  policy  merely  re- 
cited that  it  was  made  in  consideration  of  the  representations  in 
the  application,  the  answers  must  nevertheless  be  regarded  as  war- 
ranties, for  the  reason  that  it  cannot  be  considered  that  the  words 
of  the  application  warranting  the  truth  of  the  answers  were  not  in- 
tended to  have  effect",  and  such  language  in  the  application  is  not 
controlled  by  the  recital  in  the  policy  designating  the  answers  as 
representations.  This  reasoning  seems  to  contravene  the  generally 
accepted  rule  that  the  policy,  being  a  completed  contract,  should 
control.  In  McClain  v.  Provident  Sav.  &  Life  Assurance  Soc. 
(C.  C.)  105  Fed.  834,  the  application  warranted  the  answers  as 
written  to  be  true,  and  the  policy  recited  that  it  was  issued  in 
consideration  of  the  statements  and  agreements  in  the  application, 
which  were  made  a  part  of  the  contract.  The  court  attempted  to 
distinguish  this  case  from  the  Moulor  Case,  and  regarded  the  an- 
swers as  warranties.  The  Circuit  Court  of  Appeals,  however,  in 
110  Fed.  80,  49  C.  C.  A.  31,  said  that  the  case  could  not  be  distin- 
guished from  the  Moulor  Case,  the  only  difference  between  the  two 
being  that  in  the  Moulor  Case  the  warranty  was  less  broad  and 
stringent  than  in  the  present  case,  and  held  that  the  answers  were 
not  strict  warranties,  but  merely  representations.  The  question 
was  also  raised  in  Lippincott  v.  Supreme  Council  Royal  Arcanum, 
64  N.  J.  Law,  309,  45  Atl.  774,  but  was  not  decided. 

(i)    Same^Qnalifying  provisions. 

The  principle  that  a  statement  will  not  be  regarded  as  a  war- 
'  ranty,  if  the  declaration  is  qualified  by  other  provisions  limiting  its 
effect,  is  laid  down  in  the  leading  case  of  Continental  Life  Insur- 
ance Co.  V.  Rogers,  119  111.  474,  10  N.  E.  242,  59  Am.  Rep.  810.  In 
the  application  the  statements  and  answers  were  warranted  to  be 
true,  and  the  policy,  after  making  the  application  part  of  the  con- 
tract, recited  that  "if  this  policy  has  been  obtained  by  or  through 
any  fraud,  misrepresentation,  or  concealment,"  it  shall  be  void. 
The  court  held  that  such  a  recital  in  the  policy  so  qualified  the 
warranty  contained  in  the  application  that  the  answers  and  state- 
ments could  be  construed  only  as  representations,  apparently  bas- 
ing the  decision  on  Fitch  v.  American  Life  Insurance  Co.j  59  N. 
Y.  567,  17  Am.  Rep.  372.  This  case  was  followed  in  Mtna  Life 
Insurance  Co.  v.  King,  84  111.  App.  171,  though  the  contract  in  that 
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case  was  similar  to  that  in  the  Moulor  Case.  The  principle  also  finds 
support  in  Alabama  Gold  Life  Insurance  Co.  v.  Johnston,  80  Ala. 
467,  2  South.  135,  59  Am.  Rep.  816,  in  which  the  decision  was  appar- 
ently based  on  the  Fitch  Case.  The  principle  also  seems  to  have 
governed  Sinclair  v.  Phoenix  Life  Insurance  Co.,  22  Fed.  Cas.  195. 
In  Schwarzbach  v.  Ohio  Valley  Protective  Union,  25  W.  Va.  622, 
52  Am.  Rep.  227,  the  policy  was  issued  in  consideration  of  the 
representations,  agreements,  and  warranties  contained  in  the  ap- 
plication, which  was  made  a  part  of  the  policy.  The .  application 
represented  and  warranted  that  the  statements  and  answers  were 
true,  but  contained  a  further  clause  that  if  the  same  be  in  any 
material  respect  untrue  or  false,  or  made  to  deceive  the  insurer, 
then  the  contract  shall  be  void.  The  court  held  that  this  last 
clause  converted  what  might  have  been  warranties  into  representa- 
tions. 

In  McClain  v.  Provident  Savings  Life  Insurance  Society,  110  Fed. 
80,  49  C.  C.  A.  31,  the  application  consisted  of  two  parts,  the  first 
containing  questions  and  statements  to  be  answered  and  subscribed 
to  by  the  applicant,  and  the  second,  "statements  to  the  medical 
examiner,"  relating  to  the  health  and  physical  condition  of  the  ap- 
plicant. The  first  part  stipulated  that  all  the  statements  contained 
in  part  1  and  part  2  of  the  application,  by  whomsoever  written,  were 
warranted  to  be  full,  true,  and  complete,  and,  if  any  concealment 
or  fraudulent  or  untrue  statement  had  been  made,  the  insurance 
should  be  void.  Part  2  closed  with  a  declaration  that  the  applicant 
had  read  and  understood  all  the  questions  and  answers  thereto, 
and  that  they  were  made  a  part  of  the  application,  and  warranted 
to  be  true  as  written.  The  court  held  that  the  latter  stipulation 
must  be  considered  in  connection  with  the  first,  which  by  its  terms 
covered  the  entire  application,  and,  to  prevent  inconsistency,  the 
word  "warrant,"  as  used  in  the  latter  stipulation,  must  be  given  the 
same  meaning  as  in  the  first  stipulation,  and,  as  therein  limited, 
held  to  be  a  warranty  only  that  the  statements  in  part  2  were 
made  without  concealment  or  fraudulent  intent  which  would  avoid 
the  policy  under  the  first  stipulation.  Consequently  the  court  con- 
cluded that  such  statements  were  representations  only,  and  not 
warranties. 

On  the  other  hand,  a  different  rule  seems  to  have  been  adopted  in 
Standard  Life  &  Accident  Insurance  Co.  t.  Sale,  121  Fed.  664,  57 
G.  C.  A.  418,  61  L.  R.  A.  337. 
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(j)    Same — Statements  based  on  knoirledge,  belief,  or  opinion. 

Another  exception  to  the  general  rule  is  that  statements  in  the 
application,  though  made  part  of  the  policy,  will  not  be  regarded 
as  warranties,  if  they  are  qualified  by  other  stipulations  from  which 
it  may  fairly  be  inferred  that  such  statements  were  based  merely 
on  knowledge  or  recollection.  This  principle  was  announced  in 
the  important  case  of  ^Etna  Life  Insurance  Co.  v.  France,  94  U.  S. 
561,  24  L.  Ed.  287,  where  the  answers  of  the  applicant  were  quali- 
fied by  the  statement  that  they  were  as  nearly  correct  as  he  could 
remember.  The  same  principle  governed  the  decision  in  Mutual 
Life  Insurance  Co.  v.  Selby,  72  Fed.  980,  19  C.  C.  A.  331.  So  an 
answer  stated  to  be  correct  to  the  applicant's  best  knowledge  and 
belief  is  merely  a  representation,  and  not  a  warranty  (Egan  v. 
Supreme  Lodge  Catholic  Benevolent  Legion,  32  App.  Div.  245,  52 
N.  Y.  Supp.  978,  affirmed  without  opinion  in  161  N.  Y.  650,  57  N.  E. 
1109). 

The  principle  is  also  approved  In  United  Brethren  Mutual  Aid  So&  v. 
Kinter,  12  Wkly.  Notes  Cas.  (Pa.)  76 ;  Hann  v.  National  Union,  97 
Mich.  513,  56  N.  W.  834,  37  Am.  St  Rep.  365;  Clapp  v.  Massa- 
chusetts Benefit  Ass'n,  146  Mass.  519,  16  N.  E.  433;  O'Connell  v. 
Supreme  Conclave  Knights  of  Damon,  102  Ga.  143,  28  S.  E.  282,  66 
Am.  St  Rep.  159 ;  Anders  v.  Supreme  Lodge  Knights  of  Honor,  51 
N.  J.  Law,  175,  17  Atl.  119;  Semm  v.  Supreme  Lodge  Knights  of 
Honor  (C.  C.)  29  Fed.  895 ;  Ames  v.  Manhattan  Life  Ins.  Co.,  40  App. 
Div.  465,  58  N.  Y.  Supp.  244;  Jenriings  v.  Royal  Additional  Ben. 
Ass'n,  81  App.  Div.  76,  81  N.  Y.  Supp.  90. 

In  Thompson  v.  Family  Protective  Union,  66  S.  C.  459,  45  S.  E. 
19,  the  application  recited  that  the  applicant  declared  that  he  had 
made  full  and  correct  answers  to  all  questions,  warranting  them 
to  be  true  and  complete  statements  of  all  material  facts  within 
his  knowledge.  The  court  held  that  the  applicant  did  not  intend 
to.  warrant  that  the  facts  were  within  his  knowledge,  but  that  they 
were  true  in  so  far  as  they  came  within  his  knowledge,  and  that 
this  was  simply  a  warranty  that  the  facts  within  his  knowledge, 
as  stated  by  him,  were  true.  Similarly,  where  the  question  is 
qualified  by  the  phrase  "so  far  as  you  know"  (Fitzgerald  v.  Supreme 
Council  Catholic  Mutual  Benefit  Ass'n,  39  App.  Div.  251,  56  N.  Y. 
Supp.  1005),  the  answer  cannot  be  considered  as  a.  warranty; 
absolute  verity  not  being  required. 

As  a  corollary  to  this  principle  it  may  also  be  regarded  as  well 
settled  in  some  courts  that  there  can  be  no  warranty  as  to  facts 
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not  within  the  knowledge  of  the  applicant.  This  was  the  doctrine 
laid  down  in  Horn  v.  Amicable  Mutual  Life  Insurance  Co.,  64  Barb. 
(N.  Y.)  81,  and  Illinois  Masons'  Benefit  Soc.  v.  Winthrop,  85  111. 
537,  leading  cases  on  the  subject. 

The  rule  Is  also  supirorted  In  Ames  v.  Manhattan  Life  Ins.  Co.,  40  App. 
Dlv.  465,  58  N.  T.  Supp.  244 ;  Globe  Mutual  Life  Ass'n  v.  Wagner,  90 
111.  App.  444,  affirmed  in  188  III.  133,  58  N.  E.  970,  52  L.  R.  A.  649, 
80  Am.  St  Rep.  169;  Kettenbach  v.  Omaha  Life  Ass'n,  49  Neb. 
842,  69  N.  W.  135 ;  Endowment  Rank  Knights  of  Pythias  v.  Rosen- 
feld,  92  Tenn.  508,  22  S.  W.  204 ;  Standard  Life  &  Accident  Ins.  Co. 
V.  Lauderdale,  94  Tenn.  635,  30  S.  W.  732;  Endowment  Rank 
Knights  of  Pythias  v.  Cogbill,  99  Tenn.  28,  41  S.  W.  340 ;  Supreme 
Lodge  Knights  of  Honor  v.  Dickson,  102  Tenn.  255,  52  S.  W.  862; 
Henn  v.  Metropolitan  Life  Ins.  Co.,  51  AU.  689,  67  N.  J.  Law,  310. 

In  Sweeney  v.  Metropolitan  Life  Insurance  Co.,  19  R.  I.  171,  36 
Atl.  9,  38  L.  R.  A.  297,  61  Am.  St.  Rep.  751,  the  court  held  that 
provisions  in  a  policy  that  the  representations  and  answers  in  the 
application  were  full  and  true  constituted  a  warranty  of  the  truth 
of  such  answers,  so  far  as  they  rested  on  applicant's  own  knowl- 
edge; and  this  decision  was  followed  in  Leonard  v.  State  Mutual 
Life  Assur.  Co.,  24  R.  I.  7,  51  Atl.  1049,  96  Am.  St.  Rep.  698,  where 
it  was  said  to  be  a  settled  rule  in  that  state  that  statements  made 
by  the  applicant's  own  knowledge  are  warranties.  In  Henn  v. 
Metropolitan  Life  Insurance  Co.,  67  N.  J.  Law,  310,  51  Atl.  689, 
it  was  said  that,  where  the  question  asked  relates  to  a  matter  as  to 
which  the  insurer  should  know  that  the  insured  could  not  have 
knowledge  sufficient  to  give  a  full  answer,  the  warranty  will  be  re- 
garded as  extending  only  to  the  best  information  of  the  applicant. 
The  rule  has,  however,  been  qualified  in  Bloomington  Benevolent 
Life  Association  v.  Cummins,  53  111.  App.  530,  where  the  court  took 
the  position  that,  if  the  applicant  assumed  to  know  a  fact  and 
answered  the  question,  he  was  bound  thereby.  So,  if  there  is 
any  doubt  as  to  the  meaning  of  a  question  asked  in  an  application 
for  life  insurance — as,  for  instance,  whether  insured  had  been  an 
"inmate"  of  a  hospital — it  was  insured's  duty  to  state  that  he  did 
not  know  whether  he  had  been  such  an  inmate  or  not,  at  the  same 
time  making  a  true  and  complete  statement  of  the  facts  (Farrell 
v.  Security  Mut.  Life  Ins.  Co.,  125  Fed.  684,  60  C.  C.  A.  374). 

Another  corollary  that  may  be  deduced  from  the  principle  dis- 
cussed above  is  that,  where  the  question  Ccdls  for  an  answer  which 
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may  be  to  some  extent  a  matter  of  opinion,  it  cannot  be  regarded 
as  a  warranty. 

Such  was  the  principle  on  which  Hogle  v.  Guardian  Life  Insurance  Com- 
pany, 29  N.  Y.  Super.  Ct.  567,  4  Abb.  Prac.  (N.  S.)  346,  Louis  v.  Con- 
necticut Mutual  Life  Insurance  Co.,  58  App.  Div.  137,  68  N.  Y.  Supp. 
683,  affirmed  in  172  N.  Y.  659,  65  N.  E.  1119,  and  Supreme  Ruling 
Fraternal  Mystic  Circle  v.  Crawford  (Tex.  Civ.  App.)  75  S.  W.  844, 
were  decided. 

The  principle  seems  to  have  been  rejected  in  Standard  Life  & 
Accident  Insurance  Co.  v.  Sale,  121  Fed.  664,  57  C.  C.  A.  418,  61 
L.  R.  A.  337,  but  the  court  apparently  regarded  the  fact  involved  in 
that  case  as  one  regarding  which  the  applicant  must  have  had 
knowledge.  Similar  to  this  is  the  position  taken  by  the  court  in 
Dimick  v.  Metropolitan  Life  Insurance  Co.,  69  N.  J.  Law,  384, 
55  Atl.  291,  62  L.  R.  A.  774.  And  in  Dwyer  v.  Mutual  Life  Ins. 
Co.,  72  N.  H.  572,  58  Atl.  502,  while  it  was  conceded  that  a  warranty 
will  not  be  based  on  a  statement  of  matters  of  opinion,  it  was  said 
that  a  statement  of  a  matter  of  fact  will  be  regarded  as  a.  war- 
ranty. 

(k)    Same— Nonxesponsive  or  partial  answers. 

The  severity  of  the  general  rule  as  to  warranties  has  also  been 
softened  by  the  application  of  the  principles  that,  if  the  answers 
are  not  responsive  or  are  surplusage,  they  are  merely  representa- 
tions, and,  if  a  question  is  not  answered,  the  warranty  will  not 
be  extended  beyond  what  is  answered.  This  is  in  accord  with 
the  rule  laid  down  in  Campbell  v.  New  England  Mutual  Life  In- 
surance Co.,  98  Mass.  381,  that  warranties  cannot  be  created  or  ex- 
tended by  construction,  but  must  arise,  if  at  all,  from  a  fair  inter- 
pretation and  clear  intendment  of  the  words  used.  The  answers 
of  the  application  were  regarded  as  nonresponsive,  and  conse- 
quently as  mere  representations,  in  Buell  v.  Connecticut  Mutual 
Life  Insurance  Co.,  4  Fed.  Cas.  590. 

The  rule  was  also  applied  in  Commercial  Mut  Accident  Co.  v.  Bates,  176 
111.  194,  52  N.  E.  49,  affirming  74  111.  App.  335 ;  Federal  Life  Ass'n 
V.  Smith,  86  111.  App.  427;  Ferine  v.  Grand  Lodge  A.  O.  U.  W.,  51 
Minn.  224,  53  N.  W.  367 ;  Higgins  v.  Phoenix  Mutual  Life  Ins.  Co., 
74  N.  Y.  6 ;  Thies  v.  Mut.  Life  Ins.  Co.,  13  Tex.  Civ.  App.  280,  3& 
S.  W.  676 ;  Callies  v.  Modern  Woodmen,  98  Mo.  App.  521,  72  S.  W. 
713. 

But  in  Malicki  v.  Chicago  Guaranty  Fund  Life  Society,  119  Mich. 
151,  77  N.  W.  690,  the  court  appears  to  take  the  opposite  view,  and. 
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to  hold  that  an  answer  that  is  not  wholly  responsive  to  the  question 
asked  is  nevertheless  a  strict  representation  as  to  the  facts  not 
stated  in  the  answer. 

A  question  not  answered  is  not  a  warranty  that  there  is  nothing 
to  answer,  and  a  partial  or  imperfect  answer  cannot  be  extended 
as  a  warranty  beyond  what  is  actually  stated. 

Reference  may  be  made  to  the  leading  cases  of  Phcenix  Life  Insurance 
Co.  V.  Raddin,  7  Sup.  Ct.  500,  120  U.  S.  183,  30  L.  Ed.  644,  and  Dllle- 
ber  V.  Home  Life  Ins.  Co.,  69  N.  Y.  256,  25  Am.  Rep.  182. 

The  principle  Is  also  supported  by  Higgins  v.  Phoenix  Life  Ins.  Co.,  74 
N.  Y.  6;  Miller  v.  Phcenix  Life  Ins.  Co.,  107  N.  T.  292,  14  N.  a  271 ; 
Penn  Mutual  Life  Ins.  Co.  v.  Wiler,  100  Ind.  92,  50  Am.  Rep.  769 ; 
Brown  v.  Greenfield  Life  Ass'n,  172  Mass.  498,  53  N.  E.  129 ;  Hale 
V.  Life  Indemnity  &  Investment  Co.,  65  Minn.  548,  68  N.  W.  182; 
Provident  Savings  Life  Assurance  Society  v.  Oliver,  22  Tex.  Civ. 
App.  8,  53  S.  W.  594. 

(1)   Bistinotion  as  dependent  on  materiality. 

Since  a  warranty  defines  the  precise  limits  of  the  obligation 
which  the  insurer  undertakes  to  assume,*  it  is  evident  that,  in  the 
case  of  a  warranty,  the  question  whether  the  fact  warranted  is 
material  to  the  risk  cannot  arise.  Such  is,  no  doubt,  the  fun- 
damental principle,  and  the  rule  is  so  well  settled  that  it  needs  no 
discussion."  It  is  equally  well  settled  that,  in  the  case  of  repre- 
sentations, materiality  to  the  risk  is  an  important  element.^"  There 
are,  however,  cases  which  hold  that,  in  determining  whether  a 
statement  or  answer  is  a  representation  or  a  warranty,  the  ma- 
teriality of  such  statement  or  answer  is  eui  important,  if  not  a 
controlling  factor.  Such  seems  to  be  the  principle  laid  down  in 
Southern  Life  Insurance  Co.  v.  Wilkinson,  53  Ga.  535. 

This  modification  of  the  general  rule  is  also  supported  by  German-Amer- 
ican Mutual  Life  Ass'n  v.  Farley,-  102  Ga.  720,  29  S.  E.  615 ;  North- 
western Mutual  Life  Ins.  Co.  v.  Heimann,  93  Ind.  24;  Mutual  Ben- 
efit Life  Ins.  Co.  v.  Daviess'  Ex'r,  87  Ky.  541,  9  S.  W.  812 ;  Ketten- 
bach  V.  Omaha  Life  Ins.  Ass'n,  49  Neb.  842,  69  N.  W.  185 ;  Standard 
Life  &  Accident  Ins.  Co.  v.  Lauderdale,  94  Tenn.  642,  30  S.  W.  732 ; 
Supreme  Lodge  Knights  of  Honor  v.  Dickson,  102  Tenn.  255,  52  S. 
W.  862 ;    Sovereign  Camp  Woodmen  of  the  World  v.  Gray,  26  Tex. 

»  See  ante,  p.  1931,  120,  commenting  on  Fitch  v.  American 

B  Reference  may  be  made  to  the  gen-  Popular  Life  Insurance  Co.,  59  N.  T. 

eral  discussion  of  warranties,  ante,  vol.  557,  17  Am.  Rep.  372. 

2,  p.  1126.    See,  also,  Cent.  Dig.  vol.  28,  lo  See  ante,  vol.  2,  p.  1161.    See,  also, 

"Insurance,"  cols.  1167-1169,  §  565.    In  Cent.   Dig.   vol.   28,   "Insurance,"  cols. 

this  connection  see,  also,  11  Alb.  Law  J.  1140-1143,  §  548. 


1950  AVOIDANCE  OF  LIFE  AND   ACCIDENT  POLICIES. 

Civ.  App.  457,  64  S.  W.  801 ;  and  apparently  by  Fraternal  Tribunes 
V.  Hanes,  100  111.  App.  1,  and  Lampkin  v.  Travelers'  Ins.  Ck).,  11 
Colo.  App.  249,  52  Pac.  1040. 

In  the  last  case  it  was  held  that  matter  of  mere  description  could 
not  be  construed  as  a  warranty.  The  principle  is  apparently  re- 
pudiated in  Standard  Life  &  Accident  Insurance  Co.  v.  Sale,  121 
Fed.  664,  57  C.  C.  A.  418,  61  L.  R.  A.  337,  and  Dimick  v.  Metropoli- 
tan Life  Insurance  Co.,  69  N.  J.  Law,  384,  55  Atl.  291,  62  L.  R.  A. 
774,  where  the  court  holds  that  the  insurer  may  require  the  insured 
to  warrant  the  truth  of  any  fact. 


2.   EFFECT    OF    MISREPRESENTATION    OB    BREACH    OF    WAR- 
RANTY AS  DEPENDENT  ON  MATERIALITY  AND  ON 
KNO^VI.EDGE  AND  INTENT  OF  APPLICANT. 

(a)  Effect  of  breach  of  warranty  In  general. 

(b)  Same — Materiality  of  facts  warranted. 

(c)  Effect  of  misrepresentation — Materiality  of  facts. 

(d)  Breach  of  warranty  as  affected  by  knowledge  and  intent  of  appli- 

cant. 

(e)  Same — Qualified  warranties. 

(f)  Misrepresentation  as  affected  by  knowledge  and  intent  of  applicant. 

(g)  Same — Statements  made  in  good  faith. 

(h)  Same — Statements  based  on  knowledge  or  belief. 

(i)  Same — Negligence  in  making  statements. 

(J)  Statutory  provisions  limiting  effect  of  breach  of  warranty  or  mis- 
representation. 

(k)  Misrepresentation  or  breach  of  warranty  as  avoiding  policy  ipso 
facto. 

(1)  Effect  of  breach  of  warranty  or  misrepresentation  on  policy  on  life 
of  infant, 
(m)  Incontestable  policies. 

(a)    Effect  of  breach  of  warranty  in  greneral. 

As  a  warranty  is  in  the  nature  of  a  condition  precedent  to  the 
validity  of  a  policy,  and  must  be  literally  true,  if  the  fact  war- 
ranted is  not  true,  there  is  a  breach  of  the  warranty.  It  follows, 
as  a  matter  of  course,  that  a  breach  of  warranty  will  avoid  the 
policy.  This  principle  is  so  fundamental  that  it  scarcely  needs  the 
citation  of  authorities  to  support  it. 

Reference  may,  however,  be  made  to  the  following  cases:     Fitch  v. 
American  Popular  Life  Ins.  Co.,  59  N.  Y.  557,  17  Am.  Rep.  372; 
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Barteau  v.  Phcenix  Mutual  Life  Ins.  Co.,  67  N.  Y.  595 ;  Co-operative 
Life  Ass'n  v.  Leflore,  53  Miss.  1 ;  Miles  v.  Connecticut  Mutual  Life 
Ins.  Co.,  3  Gray  (Mass.)  580 ;  Scbultz  v.  Mutual  Life  Ins.  Co.  (0.  C.) 
6  Fed.  672 ;  Davey  v.  Mtna.  Life  Ins.  Co.  (C.  C.)  20  Fed.  482 ;  Foot 
V.  JEtna  Life  Ins.  Co.,  4  Daly  (N.  Y.)  285,  affirmed  In  61  N.  Y.  571 ; 
Brennan  v.  Security  Life  Ins.  &  Annuity  Co.,  4  Daly  (N.  Y.)  296; 
Schwarzbach  v.  Ohio  Valley  Protective  Union,  25  W.  Va.  622,  52 
Am.  Rep.  227 ;  Glutting  v.  Metropolitan  Life  Ins.  Co.,  50  N.  J.  Lave, 
287,  13  Atl.  4;  Connecticut  Mutual  Life  Ins.  Co.  v.  Pyle,  44  Obio 
St.  19,  4  N.  E.  465,  58  Am.  Eep.  781 ;  Peninston  v.  Union  Central 
Life  Ins.  Co.,  6  Ohio  Dec.  830 ;  Kelley  v.  Mutual  Life  Ins.  Co.  (C.  C.) 
75  Fed.  637;  Oummings  v.  Kennebec  Mut.  Life  Ins.  Co.,  85  Atl. 
1032,  89  Me.  37;  Dimick  v.  Metropolitan  Life  Ins.  Co.,  51  Atl.  692, 
67  N.  J.  Law,  367 ;  Aloe  v.  Mutual  Reserve  Fund  Life  Ass'n,  147  Mo, 
561,  49  S.  W.  553 ;  Metropolitan  Life  Ins.  Co.  v.  Rutherford,  98  Va. 
195,  35  S.  E.  361 ;  Id.,  35  S.  B.  719 ;  Hook  v.  Michigan  Mut.  Life  Ins. 
Co.,  90  N.  Y.  Supp.  50,  44  Misc.  Rep.  478;  Webb  v.  Bankers'  Life 
Ins.  Co.  (Colo.  App.)  76  Pac.  738;  Farrel  v.  Security  Mut  Life  Ins. 
Co.,  125  Fed.  684,  60  C.  C.  A.  374 ;  National  Council  of  Knights  and 
Ladies  of  Security  v.  O'Brien,  112  111.  App.  40. 

It  was  held  in  Woehrle  v.  Metropolitan  Life  Ins.  Co.,  21  Misc. 
Rep.  88,  46  N.  Y.  Supp.  862,  reversing  20  Misc.  Rep.  719,  45  N.  Y. 
Supp.  1151,  that  the  fact  that  an  applicant  could  not  see  well  and  did 
not  hear  his  application  read,  nor  know  what  it  contained,  would 
not  excuse  the  effect  of  a  false  answer,  which  is  made  a  war- 
ranty, in  the  absence  of  evidence  that  he  was  illiterate,  or  that 
there  was  fraud  on  the  part  of  the  company's  agents. 

(b)    Same — ^Materiality  of  facts  warranted. 

In  view  of  the  general  principle  that  the  materiality  of  the  fact 
is  wholly  unessential  in  the  case  of  a  warranty,  it  is  readily  de- 
duced that  where  there  is  a  breach  of  warranty  the  policy  is  avoided, 
though  the  statement  on  which  the  breach  is  predicated  is  in  no 
way  material  to  the  risk. 

This  principle  is  supported  by  numerous  cases.  It  is  deemed  suflScient 
to  cite  McDermott  v.  Modern  Woodmen,  97  Mo.  App.  636,  71  S.  W. 
833 ;  Price  v.  Phoenix  Mutual  Life  Ins.  Co.,  17  Minn.  497  (Gil.  473), 
10  Am.  Rep,  166;  Hoover  v.  Royal  Neighbors  of  America,  65  Kan. 
616,  70  Pac.  595 ;  Peterson  v.  Des  Moines  Life  Ass'n,  115  lovra,  668, 
87  N.  W.  397 ;  National  Union  v.  Arnhorst,  74  111.  App.  482 ;  Modern 
Woodmen  v.  Van  Wald,  6  Kan.  App.  231,  49  Pac.  782;  Connecticut 
Mut.  Life  Ins.  Co.  v.  Young,  77  111.  App.  440 ;  McClain  v.  Provident 
Savings  &  Life  Assur.  Soc.  (C.  C.)  105  Fed.  834 ;  Clements  v.  Connecti- 
cut Indemnity  Co.,  51  N.  Y.  Supp.  442,  29  App.  Div.  131 ;  Kansas  Mut 
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Life  Ins.  Co.  v.  Coalson,  54  S.  W.  388,  22  Tex.Civ.App.  64;  Schane  v. 
Metropolitan  Life  Ins.  Co.,  76  App.  Div.  271,  78  N.Y.Supp.  582;  Aloe 
V.  Mutual  Reserve  Fund  Life  Ass'n,  49  S.  W.  553,  147  Mo.  561; 
Metropolitan  Life  Ins.  Co.  v.  Rutlierford,  35  S.  E.  361,  98  Va.  195, 
judgment  affirmed  Metropolitan  Life  Ins.  Co.  v.  Rutherford,  35  S. 
B.  719;  Bayley  v.  Employers'  Liability  Assur.  Corp.  (Cal.)  56  Pac. 
638 ;  Dwyer  v.  Mutual  Life  Ins.  Co.,  58  Atl.  502,  72  N.  H.  572 ;  Su- 
preme Lodge  of  Order  of  Columbian  Knights  v.  McLaughlin,  108 
111.  App.  85. 

A  different  rule  seems  to  have  been  adopted  in  Globe  Mutual 
Life  Ins.  Ass'n  v.  Wagner,  90  111.  App.  444,  affirmed  in  188  111.  133, 
58  N.  E.  970,  52  L.  R.  A.  649,  80  Am.  St.  Rep.  169,  where  the  court 
held  that,  though  the  answers  to  questions  in  an  application  are 
declared  to  be  warranties,  yet,  in  the  absence  of  moral  fraud,  an 
answer,  though  false,  will  not  avoid  the  policy,  unless  the  same 
is  material  to  the  risk.  It  may  be  remarked,  however,  that  in 
the  opinion  in  the  Supreme  Court  it  appears  that  the  statements 
involved  were  regarded  rather  as  representations  than  as  war- 
ranties. So,  where  the  application  stipulates  that  the  statements 
are  strict  warranties,  but  also  contains  an  agreement  by  the  insured 
that,  if  he  has  misrepresented  any  facts  "found  to  be  essential  in 
considering  the  risk,"  the  policy  shall  be  void,  a  false  statement  does 
not  avoid  the  policy,  unless  so  essential  to  the  risk  (Offiner  v. 
Brotherhood  of  American  Yeomen  [Mo.  App.]  83  S.  W.  67). 

(o)   EfEeot  of  misTepreaentation — Materiality  of  facts. 

Where  the  statements  of  the  application  are  not  made  a  part  of 
the  policy,  so  as  to  become  warranties,  but  are  merely  representa- 
tions, such  statements,  if  false,  are  termed  misrepresentations.  It 
is  a  well-established  rule  that,  to  avoid  the  policy  on  the  ground  that 
there  has  been  a  misrepresentation,  the  false  statement  must  be  of 
some  fact  material  to  the  risk. 

The  rule  Is  supported  by  abundant  authority,  and  a  citation  of  the  fol- 
lowing cases  is  sufficient:  ^tna  Life  Ins.  Co.  v.  France,  94  U.  S. 
561,  24  L.  Ed.  287,  affirming  France  v.  .2Etna  Life  Ins.  Co.,  9  Fed. 
Cas.  657;  Alabama  Gold  Life  Ins.  Co.  v.  Johnston,  80  Ala.  467,  2 
South.  125,  59  Am.  Rep.  816;  Mutual  Ben.  Life  Ins.  Co.  v.  Robert- 
son, 59  111.  123,  14  Am.  Rep.  8 ;  Continental  Life  Ins.  Co.  v.  Rogers, 
119  111.  474,  10  N.  E.  242,  59  Am.  Rep.  810 ;  Campbell  v.  New  Eng- 
land Mut  Life  Ins.  Co.,  98  Mass.  381 ;  Ralnger  v.  Boston  Mut  Life 
Ass'n,  167  Mass.  109,  44  N.  E.  1088 ;  Ferine  v.  Grand  Lodge  A.  O. 
U.  W.  of  Minnesota,  51  Minn.  224,  53  N.  W.  367 ;  Cheever  v.  Union 
Central  Life  Ins.  Co.,  5  Ohio  Dec.  268;  Low  v.  Union  Central  Life 


MISKEPKESENTATION    OR   BREACH    OF   WARRANTY.  1953 

Ins.  Co.,  6  Ohio  Dec.  1088;  Hunter  v.  International  Fraternal  Al- 
liance, 7  Ohio  Dec.  239;  Metropolitan  Life  Ins.  Co.  v.  Howie,  56 
N.  E.  908,  62  Ohio  St.  204 ;  Smith  v.  Metropolitan  Life  Ins.  Co.,  183 
Pa.  504,  38  Atl.  1038;  Schwartz  v.  Berkshire  Life  Ins.  Co.,  91  111. 
App.  494 ;  Price  v.  Phoenix  Mut.  Life  Ins.  Co.,  17  Minn.  497  (Gil.  473), 
10  Am.  Rep.  166 ;  Jeffrey  v.  United  Order  of  Golden  Cross,  97  Me. 
176,  53  Atl.  1102;  Fraternal  Tribunes  v.  Hanes,  100  111.  App.  1; 
Kettenbach  v.  Omaha  Life  Ass'n,  49  Neb.  842,  69  N.  W.  135;  Na- 
tional Union  v.  Arnhorst,  74  111.  App.  482;  New  Bra  Ass'n  v.  Mac- 
tavish,  94  N.  W.  599,  133  Mich.  68;  Miller  y.  Mutual  Benefit  Life 
Ins.  Co.,  31  Iowa,  216,  7  Am.  Rep.  122;  Provident  Savings  Life 
Assur.  Soc.  V.  Cannon,  103  111.  App.  534,  affirmed  in  201  111.  260,  66 
N.  E.  388 ;  Mtaa.  Life  Ins.  Co.  v.  Rehlaender  (Neb.)  94  N.  W.  129 ; 
Alden  v.  Supreme  Tent,  K.  O.  T.  M.,  78  App.  Div.  18,  79  N.  Y.  Supp. 
89 ;  Miller  v.  Mutual  Benefit  Life  Ins.  Co.,  31  Iowa,  216,  7  Am.  Dec. 
122 ;  Royal  Neighbors  v.  Wallace,  66  Neb.  543,  92  N.  W.  897. 

In  Vose  V.  Eagle  Life  &  Health  Ins.  Co.,  6  Cush.  (Mass.)  42, 
the  court  seems  to  have  adopted  a  different  rule;  but,  in  view 
of  the  Campbell  Case,  98  Mass.  381,  it  cannot  be  said  to  be  of  much 
weight,  though  it  is  to  some  extent  supported  by  Hadley  v. 
Provident  Savings  Life  Assur.  Soc.  of  New  York  (C.  C.)  90  Fed. 
390.  This  case  arose  in  Massachusetts,  the  court  holding  that,  if 
the  statement  was  willfully  made  with  intent  to  deceive,  it  would 
avoid  the  policy  though  immaterial  to  the  risk.  In  this  case, 
hov/ever,  the  court  apparently  based  its  decision  on  the  willful  in- 
tent to  deceive.^ 

If  a  matter  is  specifically  inquired  about  in  an  application  for 
life  insurance,  the  answers  of  the  insured  thereto  are  generally 
regarded  as  equivalent  to  an  agreement  that  the  matter  inquired 
about  is  material,  and  a  misrepresentation  in  such  answers  will 
avoid  the  policy,  though  the  matter  may  not  have  been  in  fact 
material  to  the  risk  in  that  particular  case  (Brignac  v.  Pacific  Mut. 
Life  Ins.  Co.,  112  La.  574,  36  South.  595,  66  L.  R.  A.  322).  The 
determining  factor  in  such  case  is  whether  the  answers  were  such 
as  might  have  influenced  the  company  in  determining  whether 
to  accept  the  risk,  and,  if  so,  what  premium  to  charge.  In  gen- 
eral it  may  be  said  that  the  test,  in  determining  whether  ques- 
tions contained  in  an  application  for  insurance  are  material,  is 
whether  the  knowledge  or  ignorance  of  the  facts  sought  to  be 
elicited  thereby  would  materially  influence  the  action  of  the  insurer 
(Mattson  v.  Modern  Samaritans,  91  Minn.  434,  98  N.  W.  330). 

1  See,  also,  opinion  in  Circuit  Court  of  Appeals,  102  Fed.  857,  43  C.  C.  A.  25. 
B.B.lNS.— 123 
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(d)   Breach  of  warranty  as  affected  by  IcnowledBe  and  intent  of  ap- 
plicant. 

Where  breach  of  warranty  or  misrepresentation  is  pleaded  in  de- 
fense by  the  insurer,  to  what  extent  is  the  insured  excused  by  want 
of  knowledge  and  good  faith?  Mr.  May  has  stated  the  rule  to  be 
that  a  breach  of  warranty  or  a.  misrepresentation,  whether  the 
result  of  intent  or  mistake  in  good  faith,  will  avoid  the  policy.* 
As  will  be  shown  later  in  the  discussion,  so  far  as  misrepresenta- 
tions are  concerned,  the  rule  so  asserted  is  open  to  question.  It 
is,  however,  well  settled  that  a  breach  of  warranty  is  fatal  to  the 
policy,  though  the  insured  had  no  knowledge  of  the  falsity  consti- 
tuting the  breach,  and  did  not  intend  to  deceive  the  insurer. 

This  rule  Is  laid  down  in  Swlck  v.  Home  Ins.  Co.,  23  Fed.  Cas.  550; 
Provident  Sav.  Life  Assur.  Soc.  v.  Llewellyn,  58  Fed.  940,  7  C.  C. 
A.  579;  McClain  v.  Provident  Sav.  &  Life  Assur.  Soc.  (C.  C.)  105 
Fed.  834 ;  Alabama  Gold  Life  Ins.  Co.  v.  Johnston,  80  Ala.  467,  2 
South.  125,  59  Am.  Rep.  816;  Kelly  v.  Life  Ins.  Clearing  Co.,  21 
South.  361,  113  Ala.  453 ;  Mutual  Life  Ins.  Co.  v.  Arhelger,  36  Pac. 
895,  4  Ariz.  271 ;  Morgan  v.  Bloomington  Life  Ben.  Ass'n,  32  111.  App. 
79;  Continental  Life  Ins.  Co.  v.  Rogers,  119  111.  474,  10  N.  E.  242, 
59  Am.  Rep.  810;  Mutual  Benefit  Life  Ins.  Co.  v.  Cannon,  48  Ind. 
264;  O'Connell  v.  Supreme  Conclave  Knights  of  Damon,  102  Ga. 
143,  28  S.  E.  282,  66  Am.  St.  Rep.  159 ;  Johnson  y.  Maine  &  N.  B. 
Ins.  Co.,  83  Me.  182,  22  At!.  107 ;  Vose  v.  Eagle  Life  &  Health  Ins. 
Co.,  6  Cush.  (Mass.)  42;  Cushman  v.  U.  S.  Life  Ins.  Co.,  63  N.  T. 
404;  Baker  v.  Home  Life  Ins.  Co.,  64  N.  Y.  648;  Eddington  v. 
iEtna  Life  Ins.  Co.,  77  N.  Y.  564 ;  Foot  v.  Life  Ins.  Co.,  4  Daly  (N. 
Y.)  285;  Id.,  61  N.  Y.  571;  Brennan  v.  Security  Life  Ins.  &  An- 
nuity Co.,  4  Daly  (N.  Y.)  296;  Ritzier  v.  World  Life  Ins.  Co.,  42 
N.  Y.  Super.  Ct.  409;  Sullivan  v.  Metropolitan  Life  Ins.  Co.  (Com. 
PI.)  12  N.  Y.  Supp.  923 ;  Kemp  v.  Good  Templars'  Mut.  Ben.  Ass'n, 
64  Hun,  637,  19  N.  Y.  Supp.  435,  affirmed  without  opinion  135  N. 
Y.  658,  32  N.  B.  648 ;  Elliott  v.  Mutual  Ben.  Life  Ass'n,  76  Hun,  378, 
27  N.  Y.  Supp.  696 ;  Bernard  v.  Unity  Life  Ins.  Ass'n,  8  Misc.  Rep. 
499,  28  N.  Y.  Supp.  756;  Higgins  v.  John  Hancock  Mut.  Life  Ins. 
Co.,  20  Misc.  Rep.  231,  45  N.  Y.  Supp.  414 ;  Woehrle  v.  Metropolitan 
Life  Ins.  Co.,  21  Misc.  Rep.  88,  46  N.  Y.  Supp.  862,  reversing  20 
Misc.  Rep.  719,  45  N.  Y.  Supp.  1151;  Breeze  v.  Metropolitan  Life 
Ins.  Co.,  48  N.  Y.  Supp.  753,  24  App.  Div.  377;  Davis  v.  Supreme 
Lodge  Knights  of  Honor,  35  App.  Div.  354,  54  N.  Y.  Supp.  1023; 
Connecticut  Life  Ins.  Co.  v.  Pyle,  44  Ohio  St.  19,  4  N.  B.  465,  58 
Am.  Rep.  781;  Aicher  v.  Metropolitan  Life  Ins.  Co.,  6  Wkly.  Notes 
Cas.  (Pa.)  332,  13  Phila.  139 ;  Connell  v.  Mut.  Life  Ins.  Co.,  16  Pa. 
Super.  Ct.  520;    Home  Mut.  Life  Ass'n  T.  Gillespie,  110  Pa.  84,  1 

1  May  on  Insurance,  voL  1,  §§  156,  181. 
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Atl.  340 ;  Dlnan  v.  Supreme  Council  Catholic  Mut  Ben.  Ass'n,  201 
Pa.  363,  50  AU.  999 ;  Powers  v.  N.  E.  Mut.  Life  Ass'n,  50  Vt  630 ; 
Baumgart  v.  Modem  Woodmen  of  America,  85  Wis.  546,  55  N.  W. 
713;  Boyle  v.  Northwestern  Mut  Belief  Ass'n,  95  Wis.  312,  70  N. 
W.  351;  McGowan  v.  Supreme  Court  I.  O.  F.,  104  Wis.  173,  80  N. 
W.  603;  Id.,  107  Wis.  462,  83  N.  W.  775;  National  Union  v.  Arn- 
horst,  74  111.  App.  482 ;  Standard  Life  &  Accident  Ins.  Co.  v.  Sale, 
121  Fed.  664,  57  C.  C.  A.  418,  61  L.  R.  A.  337 ;  Cummings  v.  Kenne- 
bec Mut  Ufe  Ins.  Co.,  89  Me.  37,  35  Atl.  1032;  Insurance  Co.  v. 
Cheever,  36  Ohio  St  201,  38  Am.  Rep.  573 ;  Jennings  v.  Loyal  Add. 
Ben.  Ass'n,  81  App.  Div.  76,  81  N.  X.  Supp.  90 ;  National  Fraternity 
V.  Karnes,  60  S.  W.  576,  24  Tex.  Civ.  App.  607;  Leonard  v.  State 
Mut.  Life  Assur.  Co.,  24  B.  I.  7,  51  Atl.  1049,  96  Am.  St  Rep.  698 ; 
Peterson  v.  Des  Moines  Life  Ass'n,  115  Iowa,  668,  87  N.  W.  397; 
Modem  Woodmen  of  America  v.  Von  Wald,  49  Pae.  782,  6  Kan.  App. 
231 ;  Supreme  Conclave  Knights  of  Damon  v.  Wood,  120  Ga.  328,  47 
S.  E.  940. 

(e)   Sa]ii&— Qnalified  warranties. 

The  rule  stated  in  the  foregoing  subdivision  has,  however,  been 
repudiated  in  Chicago  Guaranty  Fund  Life  Society  v.  Ford,  10-1 
Tenn.  533,  58  S.  W.  239,  and  has  been  qualified  in  Aufderheide  v. 
German-American  Mutual  Life  Ass'n,  66  Mo.  App.  285,  Connecticut 
Mutual  Life  Insurance  Co.  v.  McWhirter,  73  Fed.  444,  19  C.  C.  A. 
519,  and  other  cases.  In  the  McWhirter  Case  the  ground  of  the 
decision  was  that  the  question  asked  called  only  for  an  answer 
that  depended  entirely  upon  the  opinion  of  the  applicant.  Such 
was  also  the  fact  in  Louis  v.  Connecticut  Mutual  Life  Insurance 
Co.,  58  App.  Div.  137,  68  N.  Y.  Supp.  683,  though  Justice  Ingraham 
dissented  on  the  ground  that  under  the  circumstances  of  the  case 
the  answer  of  the  applicant  could  not  have  been  anything  but 
fraudulent,  as  the  facts  were  well  known  to  him.  In  Singleton 
V.  Prudential  Life  Insurance  Co.,  11  App.  Div.  403,  42  N.  Y.  Supp. 
446,  the  court  held  that,  notwithstanding  the  answers  were  war- 
ranties, in  the  absence  of  anything  to  show  that  the  applicant  had 
not  answered  to  the  best  of  his  knowledge,  it  was  not  such  a 
breach  as  would  avoid  the  policy. 

This  is  also  the  principle  governing  the  decision  in  Egan  v.  Supreme 
Council  Catholic  Benevolent  Legion,  52  N.  X.  Supp.  978,  32  App.  Div. 
245,  and  Globe  Mutual  Life  Insurance  Ass'n  v.  Wagner,  90  111.  App. 
444,  affirmed  in  188  111.  133,  58  N.  E.  970,  52  L.  R.  A.  649,  80  Am. 
St  Rep.  169. 

The  same  question  was  raised  in  Grattan  v.  Metropolitan  Life 
Ins.  Co.,  28  Hun  (N.  Y.)  430,  vyhere  the  applicant  made  a  statement 
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in  regard  to  the  health  of  his  brother.  The  court  held  that  it 
could  only  be  opinion,  based  on  his  personal  knowledge,  and  con- 
sequently, if  false,  did  not  avoid  the  policy.  This  view  was  sus- 
tained on  appeal  in  92  N.  Y.  274,  44  Am.  Rep.  372. 

Though  the  answers  of  the  applicant  are  made  warranties,  a  false 

answer  vdll  not  avoid  the  policy,  if  there  is  a  qualification  that  the 

answer  was  made  to  the  best  of  applicant's  knowledge  and  belief. 

This  has  been  laid  down  as  the  rule  in  Mayer  v.  Equitable  Reserve  Fund 

Life  Ass'n,  49  Hun,  336,  2  N.  T.  Supp.  79,  Insurance  Co.  v.  Gridley, 

100  U.  S.  614,  25  L.  Ed.  746 ,   Hann  v.  National  Union,  97  Mich.  513, 

56  N.  W.  834,  37  Am.  St.  Rep.  365,  and  Higbee  v.  Guardian  Mutual 

Life  Insurance  Co.,  66  Barb.  462,  affirmed  in  53  N.  T.  603. 

(f)   Misrepresentation   as    affected   by   knowledge    and    Intent   of   ap- 
plicant. 

As  has  already  been  intimated,  Mr.  May's  rule,  stated  above,  is, 
as  to  representations,  by  no  means  beyond  question.  Mr.  Joyce 
has  stated  the  rule  to  be  that,  as  to  misrepresentations,  the  state- 
ments must  be  made  with  an  intent  to  deceive,  or  must  be  state- 
ments of  something  as  positively  true  without  being  known  to  be 
true,  and  at  the  same  time  having  a  tendency  to  mislead  or  deceive, 
in  both  cases  relating  to  material  facts.'  Mr.  May  has,  no  doubt, 
to  some  extent  qualified  his  first  statement,  in  that  he  lays  down 
the  principle  that  a  statement  simply  untrue  is  not  a  palpably 
fraudulent  one,  and  that  good  faith  is  always  sufficient,  if  the  policy 
provides  merely  that  the  statements  are  true  so  far  as  is  known  to 
the  applicant,  or  limits  the  effect  of  false  statements  to  avoid  the 
policy  to  those  that  are  designedly  false.* 

A  leading  case  in  support  of  the  principle  that,  in  case  of  repre- 
sentations, knowledge  and  good  faith  of  the  applicant  are  of  para- 
mount importance,  is  Moulor  v.  American  Life  Insurance  Co.,  Ill 
U.  S.  335,  4  Sup.  Ct.  466,  28  U  Ed.  447,  in  which  it  is  held  that  it 
cannot  be  supposed  that  the  applicant  intended  to  warrant  or  to 
absolutely  represent  the  facts,  concerning  which  he  could  not,  in  the 
very  nature  of  things,  have  accurate  knowledge.  The  rule  may, 
indeed,  be  regarded  as  well  established  that,  to  avoid  a  policy  for 
misrepresentation,  the  false  statement  must  have  been  made  will- 
fully and  with  intent  to  deceive,  and  must  have  been  relied  on  by 
the  insurer. 

Such  seems  to  be  the  effect  of  the  decisions  in  Metropolitan  Life  Ins. 
Co.  v.  Larson,  85  III.  App.  143 ;  Washington  Life  lus.  Co.  v.  Haney, 

»  Joyce  on  Insurance,  vol.  2,  §  1884.  *  See  May  on  Insurance,  vol.  1,  §  81. 
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10  Kan.  525;  Northwestern  Mut  Life  Ins.  Co.  v.  Woods,  54  Kan. 
663,  39  Pac.  189;  Kettenbach  v.  Omaha  Life  Ass'n,  49  Neb.  842,  69 
N.  W.  135;  Fitzgerald  v.  Supreme  Council  Catholic  Mut.  Ben. 
Ass'n,  39  App.  Dlv.  251,  56  N.  Y.  Supp.  1005 ;  Metropolitan  Life  Ins. 
Co.  V.  Howie,  62  Ohio  St.  204,  56  N.  E.  908 ;  Alden  T.  Supreme  Tent 
Knights  of  the  Maccabees,  78  App.  Dlv.  18,  79  N.  Y.  Supp.  89; 
Provident  Savings  Life  Assur.  Sec.  v.  Cannon,  103  III.  App.  534, 
affirmed  in  201  111.  260,  60  N.  B.  388 ;  Ley  v.  Metropolitan  Life  Ins. 
Co.,  94  N.  W.  568,  120  Iowa,  203 ;  JEtna  Life  Ins.  Co.  v.  Rehlaender 
(Neb.)  94  N.  W.  129 ;  Metropolitan  Life  Ins.  Co.  v.  Larson,  85  111. 
App.  143. 

In  Hadley  v.  Provident  Savings  Life  Assurance  Society  (C.  C.) 
90  Fed.  390,  the  court  held  that,  even  though  the  false  statements 
were  immaterial,  the  policy  would  be  void  if  such  statements  were 
willfully  made  with  intent  to  deceive.  It  would  seem,  however, 
from  the  language  used  in  Kettenbach  v.  Omaha  Life  Ass'n,  49 
Neb.  842,  69  N.  W.  135,  and  Ley  v.  Metropolitan  Life  Insurance 
Company,  94  N.  W.  568,  120  Iowa,  203,  that,  in  addition  to  the  in- 
tent of  the  applicant,  the  false  statement  must  have  been  relied  on 
b)^  the  company  and  actually  acted  upon  to  its  injury. 

(g)    Same— Statements  made  In  good  faitb. 

From  what  has  been  said  in  the  last  subdivision,  it  naturally  fol- 
lows that  a  misrepresentation,  made  innocently  and  in  the  belief 
that  it  is  true,  will  not  avoid  the  policy;  the  leading  case  on  this 
point  being  Fitch  v.  American  Popular  Life  Insurance  Co.,  59  N.  Y. 
557,  17  Am.  Rep.  372,  reversing  2  Thomp.  &  C.  247.  It  might, 
perhaps,  be  said  that  the  decision  in  this  case  was  based  on  the  pe- 
culiar conditions  of  the  policy;  but,  however  that  may  be,  the  prin- 
ciple has  received  support  in  other  jurisdictions. 

It  seems  to  have  been  approved  in  Hunter  v.  International  Fraternal 
Alliance,  7  Ohio  Dec.  239 ;  Northwestern  Ben.  &  Mut.  Aid  Ass'n  v. 
Cain,  21  111.  App.  471 ;  United  Brethren  Mut  Aid  Soc.  v.  Kinter,  12 
Wkly.  Notes  Cas.  (Pa.)  76;  Germania  Ins.  Co.  v.  Rudwlg,  80  Ky. 
223;  Supreme  Lodge  Knights  of  Honor  v.  Dickson,  52  S.  W.  862, 
102  Tenn.  255 ;  Hunter  v.  International  Fraternal  Alliance,  7  Ohio 
Dec.  239,  5  Ohio  N.  P.  35. 

The  Supreme  Judicial  Court  of  Maine,  however,  in  Richards 
V.  Maine  Benefit  Ass'n,  85  Me.  99,  26  Atl.  1050,  appears  to  have 
taken  the  opposite  view,  as  has  also  the  federal  court  in  Holabird 
V.  Atlantic  Mutual  Life  Insurance  Co.,  12  Fed.  Cas.  315.  There  is 
also  a  case  in  New  Jersey  (Johnson  v.  Order  of  Chosen  Friends,  10 
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N.  J.  Law,  346)  which  takes  the  same  view,  though  the  rule  in  New 
Jersey  appears  to  be  as  stated.  In  some  cases  apparently  opposing 
the  general  rule  the  decision  seems  to  be  based  on  the  peculiar  lan- 
guage of  the  policy  or  application.  Thus,  in  Higgins  v.  John 
Hancock  Mutual  Life  Insurance  Co.,  20  Misc.  Rep.  231,  45  N.  Y. 
Supp.  414,  it  was  held  that,  where  both  the  application  and  policy 
so  provided,  a  false  answer  in  an  application  avoids  the  policy, 
whether  the  answer  was  knowingly  or  innocently  false;  it  appear- 
ing that  the  applicant  was  intelligent  and  able  to  read. 

In  Texas  Mutual  Life  Insurance  Co.  v.  Davidge,  51  Tex.  244, 
the  policy  stipulated  that  it  should  be  void  if  the  representations 
in  the  application  were  false  "or"  fraudulent.  It  was  held  that, 
in  order  to  defeat  a  recovery  on  the  policy,  it  was  not  necessary  to 
show  that  the  representation  was  both  false  "and"  fraudulent.  On 
the  other  hand,  in  Fitzgerald  v.  Supreme  Council  Catholic  Mutual 
Benefit  Ass'n,  39  App.  Div.  351,  56  N.  Y.  Supp.  1005,  where  the 
application  provided  that,  if  any  misrepresentations  or  fraudulent 
"or"  untrue  answers  were  given,  the  policy  should  be  void,  it  was 
held  that  untrue  statements  did  not  avoid  the  policy,  unless  they 
were  fraudulently  untrue. 

(h)   Same— Statements  based  on  bno-wledge  or  belief. 

Where  the  statements  constituting  the  representation  are  quali- 
fied by  the  recital  that  they  are  made  to  the  best  knowledge  and 
belief  of  the  applicant,  his  knowledge  and  good  faith  are  determin- 
ing factors  as  to  the  effect  on  the  policy,  if  such  statements  are 
false. 

Such  seems  to  be  the  rule  laid  down  In  ^tna  Ins.  Co.  v.  France,  '94  U.  S. 
561,  24  L.  Ed.  287,  affirming  France  v.  2B3tna  Life  Ins.  Co.,  9  Fed. 
Cas.  657;  Insurance  Co.  v.  Grldley,  100  U.  S.  614,  25  L.  Ed.  746; 
Semm  v.  Supreme  Lodge  Knights  of  Honor  (C.  C.)  29  Fed.  895; 
Mutual  Life  Ins.  Co.  v.  Selby,  72  Fed.  980, 19  C.  0.  A.  331 ;  O'Connell 
V.  Supreme  Conclave  Knights  of  Damon,  102  Ga.  148,  28  S.  B.  282, 
66  Am.  St  Rep.  159 ;  Clapp  v.  Mass.  Ben.  Ass'n,  146  Mass.  519,  16 
N.  E.  433 ;  Hann  v.  National  Union,  97  Mich.  513,  56  N.  W.  834,  37 
Am.  St.  Rep.  365;  Egan  v.  Supreme  Council  Catholic  Ben.  Legion, 
32  App.  Div.  245,  52  N.  X.  Supp.  978,  affirmed  veithout  opinion  in 
161  N.  T.  650,  57  N.  E.  1109 ;  Hlgbee  v.  Guardian  Mut  Life  Ins.  Co., 
66  Barb.  (N.  Y.)  462,  affirmed  in  53  N.  Y.  603 ;  Ohio  Mut  Life  Ass'n 
V.  Draddy,  8  Ohio  N.  P.  140. 

From  the  qualification  set  forth  in  the  preceding  paragraph,  it  is 
but  a  short  step  to  the  somewhat  more  liberal  principle  that  where 
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the  Statements  must,  in  the  very  nature  of  things,  rest  upon  the 
knowledge  and  belief  of  the  applicant,  a  false  statement  will  not 
avoid  the  policy,  unless  intentionally  false. 

This  seems  to  be  the  principle  laid  down  In  Insurance  Co.  v.  Trefz,  104 
U.  S.  197,  26  L.  Ed.  708,  affirming  24  Fed.  Cas.  177;  Conver  v. 
Phoenix  Mut  Life  Ins.  Co.,  6  Fed.  Cas.  368;  Mutual  Benefit  Life 
Ins.  Co.  V,  Robertson,  59  111.  123,  14  Am.  Rep.  8;  Anders  v.  Su- 
preme Lodge  Knights  of  Honor,  51  N.  J.  Law,  175,  17  Atl.  119; 
Horn  V.  Amicable  Mut.  Life  Ins.  Co.,  64  Barb.  (N.  X.)  81 ;  Hogle 
V.  Guardian  Life  Ins.  Co.,  29  N.  Y.  Super.  Ct.  567,  4  Abb.  Prac. 
(N.  S.)  346 ;  Ames  v.  Manhattan  Life  Ins.  Co.,  40  App.  Div.  465,  58 
N.  Y.  Supp.  244;  Patten  v.  United  Life  Ass'n,  70  Hun,  200,  24 
N.  Y.  Supp.  269;  Schaible  v.  Washington  Life  Ins.  Co.,  9  Phila. 
(Pa.)  136;  Sweeney  v.  Metropolitan  Life  Ins.  Co.,  19  R.  I.  171,  36 
Atl.  9,  38  L.  R.  A.  297,  61  Am.  St  Rep.  751;  Thomas  v.  Grand 
Lodge  A.  O.  U.  W.,  12  Wash.  500,  41  Pac.  882;  Supreme  Ruling 
Fraternal  Mystic  Circle  v.  Crawford  (Tex.  Civ.  App.)  75  S.  W.  844 ; 
Louis  V.  Connecticut  Mut.  Life  Ins.  Co.,  58  App.  Div.  137,  68  N. 
Y.  Supp.  683,  affirmed  in  172  N.  Y.  659,  65  N.  E.  1119. 

The  best  statement  of  the  principle  is  perhaps  contained  in 
Schwarzbach  v.  Ohio  Valley  Protective  Union,  25  W.  Va.  633,  52 
Am.  Rep.  227,  where  the  court  says  that,  as  most  of  the  facts  set 
out  in  applications  for  insurance  are  peculiarly  within  the  knowl- 
edge of  the  insured,  if  the  statements  are  untrue,  he  is  guilty  of  a 
legal  fraud,  though  he  may  not  have  intended  to  deceive;  but 
sometimes  facts  are  stated  which  the  insurer  must,  from  the  nature 
of  the  facts,  have  known  were  not  stated  as  facts  absolutely  true 
within  the  personal  knowledge  of  the  applicant,  and  in  such  case 
the  policy  will  not  be  avoided  merely  because  the  statements  are 
untrue,  if  they  were  made  in  perfect  good  faith  and  in  the  full  be- 
lief that  they  were  true.'  The  court  seems  to  take  the  position  that 
the  policy  may  be  avoided  by  either  actual  fraud  or  legal  fraud,  but 
that  legal  fraud  cannot  be  presumed  from  the  mere  falsity  of  the 

8  Compare  the  following  cases  involv-  95 ;    Stone  v.  Denny,  4  Mete.   (Mass.) 

ing  representations  of  vendors  of  lands  151 ;   Fisher  v.  Mullen,  103  Mass.  503 ; 

or  personal  property:     Strand  v.  Grif-  Parham  v.   Randolph,   4  How.   (Miss.) 

fith,  97  Fed.  854,  38  C.  C.  A.  444;  Hind-  435,  35  Am.  Dec.  403 ;    Green  v.  Wor- 

man  v.  First  National  Bank,  112  Fed.  man,  83  Mo.  App.  568 ;   Bennett  v.  Jud- 

931,  50  O.  C.  A.  623,  57  L.  R.  A.  108 ;  son,  21  N.  Y.  238 ;    Chisholm  v.  Eisen- 

Boddy  V.  Henry,  113  Iowa,  462,  85  N.  huth,  74  N.  Y.  Supp.  496,  69  App.  Div. 

W.  771,  53  L.  R.  A.  769 ;   Thomas  v.  Mc-  134;    Vaughn  v.  Smith,  34  Or.  54,  55 

Cann,  4  B.  Mon.  (Ky.)  601 ;    Hammatt  Pac.  99 ;    Cabot  v.  Christie,  42  Vt.  121, 

V.  Emerson,  27  Me.  308,  46  Am.  Dec.  1  Am.  Rep.  313 ;  Crislip  v.  Cain,  19  W. 

598;   Hazard  v.  Irvin,  18  Pick.  (Mass.)  Va.  438. 
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statements.  The  rule  is  especially  applicable  where  the  question 
calls  for  a  matter  of  opinion  (Royal  Neighbors  v.  Wallace  [Neb.] 
99  N.  W.  256).  But  a  material  misrepresentation  made  by  an  ap- 
plicant for  life  insurance  voids  the  policy,  though  the  applicant  did 
not,  at  the  time  the  representation  was  made,  know  it  was  false 
(Bankers'  Life  Ins.  Co.  v.  Miller  [Md.]  59  Atl.  116). 

The  necessity  of  knowledge  on  the  part  of  the  applicant  Is  upheld  in 
Equitable  Life  Assurance  Society  v.  Hazlewood,  75  Tex.  345,  12 
S.  W.  621,  7  L.  R.  A.  217,  16  Am.  St.  Rep.  893 ;  Sinclair  v.  Phoenix 
Mut.  Life  Ins.  Co.,  22  Fed.  Cas.  195;  Endowment  Rank  Knights 
of  Pythias  v.  Rosenfeld,  92  Tenn.  508,  22  S.  W.  204;  Standard 
Life  &  Accident  Insurance  C!o.  v.  Lauderdale,  94  Tenn.  642,  30  S. 
W.  732 ;  Endowment  Rank  Knights  of  Pythias  v.  Cogbill,  99  Tenn. 
28,  41  S.  W.  340;  Supreme  Lodge  Knights  of  Honor  v.  Dickson, 
102  Tenn.  255,  52  S.  W.  862 ;  Chicago  Guaranty  Fund  Life  Society 
V.  Ford,  104  Tenn.  533,  58  S.  W.  239.  In  the  Lauderdale  Case, 
however,  where  the  representation  was  as  to  the  applicant's  habits 
of  life,  the  decision  was  against  the  Insured,  on  the  ground  that 
the  court  would  presume  that  a  man  knew  what  his  own  habits 
were. 

(i)    Same— Negligence  In  making  statements. 

As  to  statements  of  even  doubtful  materiality,  reasonable  care 
and  thoughtfulness  must  be  used,  according  to  the  rule  asserted  in 
Provident  Savings  Life  Assurance  Society  v.  Hadley,  102  Fed.  857, 
43  C.  C.  A.  25,  and  the  applicant  will  not  be  relieved  from  the  ef- 
fects of  false  statements  because  he  answered  negligently  or  care- 
lessly. A  similar  doctrine  was  stated  in  Schwarzbach  v.  Ohio  Val- 
ley Protective  Union,  25  W.  Va.  622,  52  Am.  Rep.  227.  This  rule 
seems  to  be  more  consonant  with  settled  principles  than  that  laid 
down  in  Penn  Mutual  Life  Insurance  Co.  v.  Mechanics'  Savings 
Bank  &  Trust  Co.,  73  Fed.  653,  19  C.  C.  A.  316,  38  L.  R.  A.  33,  70, 
where  the  court,  construing  the  Pennsylvania  act  of  June  23,  1886, 
held  that  a  misstatement  made  honestly,  through  inadvertence,  or 
even  gross  forgetfulness  or  carelessness,  would  not  avoid  the  policy. 

(j)    Statutory  provisions  limiting  effect  of  breaoli  of  warranty  or  mis- 
representation. 

For  the  purpose  of  avoiding  the  evils  which,  it  is  thought,  have 
grown  out  of  the  strict  construction  of  the  rules  regarding  breaches 
of  warranties  and  misrepresentations,  laws  have  been  passed  in  a 
number  of  states  embodying  principles  in  accord  with  the  decisions 
cited  above  as  qualifying  the  strict  rule.     In  Georgia,  Maryland, 
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Massachusetts,  Minnesota,  Missouri,  North  Carolina,  Ohio,  Penn- 
sylvania, Tennessee,  and  Virginia,  there  are  statutes  which  provide 
in  substance  that  a  false  statement  or  misrepresentation  made  in 
the  negotiation  of  a  policy  of  insurance  will  not  avoid  the  contract, 
unless  it  is  made  in  bad  faith,  is  material,  or  relates  to  some  matter 
increasing  the  risk  or  contributing  to  the  loss.*  In  Iowa  the  stat- 
ute estops  the  company  from  pleading  false  statements  as  to  the 
applicant's  health,  where  the  medical  examiner  has  declared  him 
a  fit  subject  for  insurance.'' 

The  operation  of  these  statutes  to  qualify  the  efifect  of  breach 
of  warranty  or  misrepresentation  will  be  discussed  in  a  subsequent 
brief. 

(k)   Misrepresentation  or  lireacli  of  warranty  as  avoiding:  policy  ipso 
facto. 

The  question  has  been  raised  in  some  cases  whether,  where  there 
has  been  a  breach  of  warranty  or  a  misrepresentation  material  to 
the  risk,  the  policy  is  void  ab  initio,  or  merely  voidable.  In  Selby 
V.  Mutual  Life  Insurance  Co.  (C.  C.)  67  Fed.  490,  the  theory  of 
the  defense  was  that  as  the  insured  had  in  his  application  war- 
ranted certain  statements  of  fact,  and  there  was  a  breach  of  such 
Avarranty,  in  that  certain  specified  statements  were  untrue,  the  pol- 
icy was  rendered  void  ab  initio,  though  the  parties  had  not  incor- 
porated into  their  contract  any  stipulation  to  that  effect.  The 
court,  however,  took  the  position  that,  since  the  insurer  may  in 
such  case  waive  a  breach  of  the  warranty,  the  contract  must  neces- 
sarily be  classed  as  voidable,  and  not  as  void.  Moreover,  it  is  ob- 
vious that  the  insured  could  not  take  advantage  of  his  own  wrong 
and  avoid  the  contract  without  giving  the  insurer  an  opportunity 
to  waive  the  breach.  Consequently  the  validity  of  the  contract 
depends  rather  on  the  will  of  the  insurer  than  upon  any  inflexible 
rule  of  law.' 

This  doctrine  was  reafflrmed  In  Phlnney  v.  Mutual  Life  Insurance  Co. 
(C.  C.)  67  Fed.  493,  and  New  York  Life  Ins.  Co.  v.  Baljer,  83  Fed. 

«  Georgia,   Civ.   Code   1895,   §  2097 ;  Dig.  p.  2382,  §  88  (Act  June  23,  1885,  § 
Kentucky,  Ky.  St.  1899,  §  639 ;    Mary-  1) ;   Tennessee,  Acts  1895,  c.  160,  §  22 ; 
land,  Laws  1894,  c.  662 ;   Massachusetts,  Virginia,  Acts  1899-1900,  c.  515. 
Rev.  Laws  1902,  c.  118,  §  21 ;    Minne-  '  See  Code  Iowa  1897,  §  1812. 
sota,  Laws  1895,  c.  175,  §  20 ;   Missouri,  8  As  to  estoppel  and  waiver  as  affect- 
Rev.  St.  1889,  §  5849  ;   North  Carolina,  ing  avoidance  for  breach  of  warranty  or 
■  Laws  1893,  c.  299,  §  9 ;    Ohio,  Bates'  misrepresentation,  see  post,  p.  2455. 
Ann.  St.  §  3625 ;   Pennsylvania,  P.  &  L. 
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647,  27  C.  C.  A.  658,  and  seems  also  to  have  been  asserted  In  Ger- 
man-American Mutual  Life  Ass'n  v.  Farley,  102  Ga.  720,  29  S.  E. 
615. 

The  question  was  also  discussed  in  Chambers  v.  Northwestern 
Mutual  Life  Insurance  Co.,  64  Minn.  495,  67  N.  W.  367,  58  Am.  St. 
Rep.  549,  where  the  insurer  contended  that,  as  warranties  are  in  the 
nature  of  conditions  precedent,  the  falsity  of  statements,  the  truth 
of  which  is  warranted,  renders  the  policy  void  ab  initio.  The  court, 
however,  regarded  the  ordinary  warranty  in  insurance  contracts 
as  lacking  the  essential  elements  of  a  condition  precedent,  in  that 
it  contains  no  provisions  that  an  event  shall  happen  or  an  act  be 
performed  before  the  policy  takes  effect,  and  consequently,  in  the 
absence  of  an  express  stipulation  to  that  effect,  the  policy  is  not 
^'oid  ab  initio  by  reason  of  a  false  statement  or  warranty.  A  war- 
ranty is  more  in  the  nature  of  .a  defeasance,  by  virtue  of  which  the 
insured  contracts  that,  if  the  statements  made  by  him  are  falsa,  the 
policy  may  be  avoided  at  the  election  of  the  insurer.  Similarly 
it  has  been  held  (Traders'  Mutual  Life  Insurance  Co.  v.  Johnson, 
200  111.  359,  65  N.  E.  634,  affirming  101  111.  App.  559)  that,  in  the 
absence  of  an  express  stipulation  to  that  effect,  the  avoidance  of  a 
policy  for  breach  of  warranty  in  the  application  is  not  self-execut- 
ing. In  view  of  these  cases,  it  may  fairly  be  regarded  as  settled 
that  a  breach  of  warranty  or  a  misrepresentation  does  not,  ipso 
facto,  render  the  policy  void,  but  voidable  merely,  at  the  option  of 
the  insurer 

(1)   Effect  of  breach  of  warranty  or  misrepresentation   on  policy  on 
life  of  infant. 

An  interesting  case  is  O'Rourke  v,  John  Hancock  Life  Insurance 
Co.,  23  R.  I.  457,  50  Atl.  834,  57  L.  R.  A.  496,  91  Am.  St.  Rep.  643, 
where  the  policy  was  on  the  life  of  an  infant,  and  the  question  was 
raised  whether  the  policy  could  be  avoided  by  reason  of  false  state- 
ments made  by  the  infant  in  the  application  for  the  policy.  In 
view  of  the  elementary  principle  that  infants  are  incapable  of  mak- 
ing contracts,  except  for  necessaries,  and  that  such  contracts  are 
voidable  only,  but  not  void,  in  consequence  of  which  the  infant  may 
avoid  his  contract,  but  an  adult  contracting  with  him  cannot,  the 
court  held  that,  as  the  company  had  notice  from  the  application  that 
it  was  dealing  with  a  minor  and  taking  his  warranties,  they  were 
bound  by  the  contract,  though  his  warranties  or  representations  on 
which  the  contract  was  based  were  false.    The  decision  was  based 
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on  the  general  rule  that  an  infant  is  not  liable  on  his  warranties  or 
representations.' 

(in)    Incontestable  policies. 

The  general  principle  that  a  life  insurance  policy  providing  that 
it  shall  be  incontestable  for  any  cause  may  nevertheless  be  contested 
for  fraud  entering  into  it  was  asserted  in  Welch  v.  Union  Central 
Life  Insurance  Co.,  108  Iowa,  224,  78  N.  W.  853,  50  L,.  R.  A.  774. 
In  Northwestern  Mutual  Life  Insurance  Co.  v.  Montgomery,  116 
Ga.  799,  43  S.  E.  79,  the  policy  contained  a  noncontestable  clause 
to  the  effect  that,  if  death  should  occur  after  three  years  after  the 
date  thereof,  the  liability  of  the  company  should  not  be  disputed  on 
the  ground  of  any  misstatements  in  the  application,  except  in  the 
case  of  actual  fraud.  It  was  held  that  such  a  clause  precluded  the 
company,  where  death  occurred  more  than  three  years  after  the  is- 
suance of  the  policy,  from  setting  up  that  immaterial  statements, 
made  warranties,  were  untrue,  but  left  it  free  to  set  up  actual  fraud. 
The  court  held,  however,  that  if  it  appeared  that  a  material  state- 
ment was  false,  that  its  falsity  was  known  to  the  applicant,  that  it 
was  made  with  a  view  to  procure  the  insurance,  and  the  company 
acted  upon  it  to  its  injury,  it  would  be  conclusively  presumed  that 
there  was  actual  fraud,  though  the  insured  may  not  have  intended 
to  prejudice  the  rights  of  the  insurer.  A  similar  principle  seems 
to  have  governed  Massachusetts  Benefit  Life  Ass'n  v.  Robinson, 
104  Ga.  256,  30  S.  E.  918,  42  L.  R.  A.  261. 

B  See  West  v.  Moore,  14  Vt.  447,  39      Am.  Dec.  659 ;   Doran  v.  Smith,  49  Vt 
Am.  Dec.  235 ;  Prescott  v.  Norris,  32  N.      353. 
H.  101 ;  Gilson  v.  Spear,  38  Vt.  311,  88 
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3.   PLEADING  AND  PRACTICE  'WITH  REFERENCE  TO  WARRAN- 
TIES   AND   REPRESENTATIONS   IN   GENERAL. 

(a)  Necessity  of  pleading  truth  of  warranties  and  representations. 

(b)  Necessity  of  pleading  specially  a  breach  of  warranty  or  misrepre- 

sentation. 

(c)  Form  and  sufficiency  of  plea. 

(d)  Reply. 

(e)  Evidence — ^Presumptions. 

(f)  Same — Burden  of  proof. 

(g)  Same — ^Admissibility  in  general. 

(h)  Same — Admissions  and  declarations. 

(1)  Same — Weight  and  sufficiency. 

(3)  Questions  for  the  jury, 
(k)  Instructions. 

(1)  Trial,  judgment,  and  review. 

(a)   Necessity  of  pleading  truth  of  warranties  and  representations. 

Though  it  is  the  rule  that,  where  a  right  of  action  is  based  on 
contract,  the  plaintiff  must  plead  compliance  with  all  the  conditions 
on  which  the  right  to  recover  rests,^  the  weight  of  authority  un- 
questionably is  that  in  actions  on  policies  of  life  or  accident  insur- 
ance it  is  sufficient  for  plaintiff  to  allege  generally  a  compliance 
with  all  conditions  precedent,  and  it  is  not  necessary  that  he  should 
allege  specifically  the  truth  of  the  matters  warranted  or  represented 
to  be  true  in  the  application  for  the  policy. 

This  is,  apparently,  the  rule  to  be  deduced  from  Supreme  Council  Royal 
Arcanum  v.  Brashears,  89  Md.  624,  43  Atl.  866,  73  Am.  St.  Rep.  244 : 
Guiltinan  v.  Metropolitan  Life  Ins.  C!o.,  69  Vt.  469,  38  Atl.  315; 
Dial  V.  Valley  Mutual  Life  Ass'n,  8  S.  B.  27,  29  S.  O.  560 ;  Pacific 
Mut.  Life  Ins.  Co.  v.  Turner,  17  Ind.  App.  644,  47  N.  E.  231 ;  Metro- 
politan Life  Ins.  Co.  v.  Zelgler,  69  111.  App.  447;  Metropolitan 
Ins.  Co.  V.  McKenna,  73  111.  App.  283 ;  Continental  Life  Ins.  Co.  v. 
Rogers,  119  111.  474,  10  N.  E.  242,  59  Am.  Rep.  810 ;  Supreme  Lodge 
Bohemian  Slavonian  Knights  v.  Matejowsky,  92  111.  App.  385,  af- 
firmed in  190  111.  142,  60  N.  E.  101 ;  Security  Accident  &  Sick  Benefit 
Ass'n  V.  Lee,  160  Ind.  249,  66  N.  E.  745 ;  Grand  Lodge  A.  O.  U.  W. 
V.  Hall,  31  Ind.  App.  107,  67  N.  E.  272;  Supreme  Lodge  Knights 
and  Ladies  of  Glenwood  v.  Albers,  106  111.  App.  85. 

In  accordance  with  this  general  principle  it  has  been  held  that, 
whether  the  application  is  made  part  of  the  policy  or  not,  it  is  not 

1  See  Cent.  Dig.  vol.  11,  "Contracts,"'  cc.  1948-1951,  §  1636 ;  cc.  1976-1994,  §§ 
1664-1676. 
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necessary  for  plaintiff,  in  declaring  on  the  policy,  to  set  out  the  ap- 
plication and  allege  the  truth  of  the  matters  stated  therein. 

This  Is  the  effect  of  the  decisions  in  Mutual  Ben.  Life  Ins.  Co.  v.  Rob- 
ertson, 59  111.  123,  14  Am.  Rep.  8 ;  Continental  Life  Ins.  Co.  v.  Kess- 
ler,  84  Ind.  310;  Britt  v.  Mutual  Benefit  Life  Ins.  Co.,  10  S.  E. 
896,  105  N.  C.  175 ;  Jacobs  v.  National  Life  Ins.  Co.,  1  MacArthur 
(D.  O.)  632;  Connecticut  Mut  Life  Ins.  Co.  v.  McWhlrter,  73  Fed. 
444,  19  C.  C.  A.  519,  44  U.  S.  App.  492;  Guardian  Mut.  Life  Ins. 
Co.  V.  Hogan,  80  111.  35,  22  Am.  Rep.  180. 

The  necessity  of  setting  out  the  answers  and  declarations  seems 
to  have  been  asserted  in  Bidwell  v.  Connecticut  Life  Insurance 
Company,  3  Fed.  Cas.  338.  In  Price  v.  Phoenix  Mutual  Life  Insur- 
ance Co.,  17  Minn.  497  (Gil.  473),  10  Am.  Rep.  166,  though  it  was 
conceded  that  misrepresentations  must  be  pleaded  by  the  defend- 
ant, it  was  said  that  warranties  are  conditions  precedent,  the  truth 
of  which  must  be  pleaded  by  the  plaintiff  in  an  action  on  the  policy. 
This  doctrine  was,  however,  expressly  repudiated  in  Chambers  v. 
Northwestern  Mutual  Life  Insurance  Co.,  64  Minn.  495,  67  N.  W. 
367,  58  Am.  St.  Rep.  549;  the  statement  in  the  Price  Case  being 
characterized  as  an  inadvertent  dictum.  The  doctrine  that  war- 
i-anties  are  conditions  precedent,  the  performance  of  which  must 
be  pleaded  by  plaintiff,  prevails  in  Rhode  Island,  as  appears  from 
Sweeney  v.  Metropolitan  Life  Insurance  Co.,  19  R.  I.  171,  36  Atl.  9, 
38  L.  R.  A.  297,  61  Am.  St.  Rep.  751,  and  Leonard  v.  State  Mutual 
Life  Assurance  Company,  34  R.  I.  7,  51  Atl.  1049,  96  Am.  St.  Rep. 
698.  The  doctrine  has  also  been  approved  in  Connecticut  in  Hen- 
nessy  v.  Metropolitan  Life  Insurance  Co.,  74  Conn.  699,  53  Atl.  490, 
on  the  authority  of  the  Sweeney  Case.  This  question,  however, 
is  closely  connected  with  the  question  as  to  where  the  burden  of 
proof  lies,  and  reference  to  the  discussion  of  that  question  may  be 
made  in  this  connection. 

As  a  general  principle  of  pleading,  it  may  be  said,  as  in  Supreme 
Assembly  Royal  Society  of  Good  Fellows  v.  McDonald,  59  N.  J. 
Law,  248,  35  Atl.  1061,  that  in  an  action  upon  a  certificate  of  a 
mutual  benefit  society  the  same  rules  of  pleading  and  evidence  pre- 
vail as  in  an  action  upon  an  ordinary  life  policy,  so  far  as  such 
rules  are  applicable. 

(b)    Necessity  of  pleading    specially  a  breacli  of  warranty  or  misrepre- 
sentation. 

From  what  has  been  stated  to  be  the  general  rule,  it  follows  as 

a  matter  of  course  that,  to  be  available  as  a  defense  to  the  policy,  a 
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breach  of  warranty  or  misrepresentation  must  be  specially  pleaded 

by  the  insurer. 

This  rule  Is  asserted  In  Selby  v.  Mutual  Life  Ins.  Co.  (C.  C.)  67  Fed. 
490;  Continental  Life  Ins.  Co.  v.  Rogers,  119  111.  474,  10  N.  B. 
242,  59  Am.  Rep.  810 ;  Mutual  Reserve  Fund  Life  Ass'n  v.  Powell, 
79  111.  App.  482;  Metropolitan  Ins.  Co.  v.  McKenna,  73  111.  App. 
283;  Guardian  Mutual  Life  Ins.  Co.  v.  Hogan,  80  111.  35,  22  Am. 
Rep.  180;  Metropolitan  Life  Ins.  Co.  v.  Zeigler,  69  111.  App.  447; 
Ferine  v.  Grand  Lodge  A.  O.  U.  W.,  51  Minn.  224,  53  N.  W.  367; 
Omaha  Life  Ass'n  v.  Kettenbach,  55  Neb.  330,  75  N.  W.  827,  re- 
affirming 49  Neb.  842,  69  N.  W.  135 ;  Continental  Life  Ins.  Co.  v. 
Kessler,  84  Ind.  310;  Spring  v.  Chautauqua  Mutual  Life  Ass'n, 
14  N.  Y.  Supp.  904,  60  Hun,  581 ;  Boos  v.  World  Mutual  Life  Ins. 
Co.,  64  N.  T.  236 ;  Dial  v.  Valley  Mutual  Life  Ass'n,  29  S.  C.  560, 
8  S.  B.  27 ;  Benjamin  v.  Connecticut  Indemnity  Ass'n,  44  La.  Ann. 
1017,  11  South.  628,  32  Am.  St.  Rep.  3G2;  Chambers  v.  Northwest- 
ern Mut.  Life  Ins.  Co.,  64  Minn.  495,  67  N.  W.  367,  58  Am.  St.  Rep. 
549 ;  Hayes  v.  Virginia  Mutual  Protection  Ass'n,  76  Va.  225 ;  Su- 
preme Lodge  Knights  of  Honor  v.  WoUschlager,  22  Colo.  213,  44 
Pac.  598. 
The  defense  is  available  only  to  the  insurer,  and  cannot  be  pleaded  by 
the  administrator  of  a  debtor,  on  whose  life  a  creditor  has  taken 
out  a  policy.     Maynard  v.  Life  Ins.  Co.,  132  N.  C.  711,  44  S.  E.  405. 

A  mere  general  denial  of  the  allegation  that  the  insured  fully  com- 
plied with  all  the  requirements  and  performed  all  the  conditions  of 
his  contract  raises  no  issue,  according  to  Selby  v.  Mutual  Life  Insur- 
ance Co.  (C.  C.)  67  Fed.  490;  nor  can  breach  of  warranty  or  mis- 
representation be  shown  under  a  plea  of  non  est  factum,  according 
to  Hayes  v.  Virginia  Mutual  Protection  Ass'n,  76  Va.  225. 

In  accord  with  the  doctrine  prevailing  in  Rhode  Island  and  Con- 
necticut, a  general  denial  is  sufficient  to  raise  the  issue  of  breach 
of  warranty  or  misrepresentation,  according  to  Leonard  v.  State 
Mutual  Life  Assurance  Co.,  24  R.  I.  7,  51  Atl.  1049,  96  Am.  St.  Rep. 
698,  and  Hennessy  v.  Metropolitan  Life  Ins.  Co.,  74  Conn.  699,  52 
Atl.  490.  A  similar  rule  seems  to  have  governed  in  Jacobs  v.  Na- 
tional Life  Insurance  Co.,  1  MacArthur  (D.  C.)  484.  In  Guiltinan 
V.  Metropolitan  Life  Ins.  Co.,  69  Vt.  469,  38  Atl.  315,  it  was  held 
that,  though  the  insurer  may  show  under  a  general  denial  that  the 
answers  in  the  application  were  untrue,  yet  it  must  point  out  which 
of  the  numerous  answers  it  will  contest. 

(c)    FoTm  and  sufficiency. of  plea. 

Where  the  declaration  contains  a  copy  of  the  policy,  an  affidavit 
of  defense  is  necessary  (Hebb  v.  Kittanning  Insurance  Co.,  138  Pa. 
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174,  20  Atl.  837).  The  insurer  must  give  notice  of  a  special  defense 
relied  on  (Guiltinan  v.  Metropolitan  Life  Insurance  Co.,  69  Vt. 
469,  38  Atl.  315).  In  Metropolitan  Life  Ins.  Co.  v.  Ethier,  34  Mich. 
377,  it  was  held  that  a  notice  of  special  defense  on  the  ground  of 
fraudulent  misrepresentations,  though  it  failed  to  assert  in  express 
terms  that  the  alleged  false  representations  were  contained  in  the 
application,  was  nevertheless  sufficient,  where  it  referred  to  the 
application  and  plaintiff  was  not  misled.  The  defendant  must,  ac- 
cording to  Chambers  v.  Northwestern  Mutual  Life  Insurance  Co., 
64  Minn.  495,  67  N.  W.  367,  58  Am.  St.  Rep.  549,  single  out  the  an- 
swers the  truth  of  which  he  proposes  to  contest,  and  show  the  facts 
on  which  his  contention  is  founded.  So  an  answer  setting  up  a 
misrepresentation,  and  alleging  that  the  facts  misrepresented  in- 
creased the  risk,  is  insufficient^  if  it  does  not  set  out  the  facts  from 
which  the  increase  of  risk  may  be  inferred  (Pacific  Mut.  Life  Ins. 
Co.  V.  Bailey,  25  Ky.  Law  Rep.  1456,  78  S.  W.  119).  Where  the 
affidavit  of  defense  refers  to  the  application  (Hebb  v.  Kittanning 
Insurance  Co.,  138  Pa.  174,  20  Atl.  837),  a  copy  thereof  should  be 
annexed  to  the  affidavit.  In  Taylor  v.  Security  Mutual  Life  Insur- 
ance Co.,  73  App.  Div.  319,  76  N.  Y.  Supp.  671,  it  was  held  that 
where  the  answer  set  up  several  separate  defenses,  each  consisting 
of  an  alleged  breach  of  warranty  on  the  part  of  the  applicant,  it  was 
proper  to  require  the  defendant  to  furnish  a  copy  of  the  application. 
And  under  Code  Civ.  Proc.  §  531,  authorizing  the  court  to  require 
a  bill  of  particulars  of  the  claim  of  either  party  to  be  furnished,  the 
court  might  properly  require  defendant  to  file  a  bill  of  particulars 
disclosing  in  what  respects  the  answers  were  false. 

Where  the  affidavit  of  defense  charges  false  answers  and  representa- 
tions In  the  application  and  In  letters  written  between  the  parties, 
it  Is  Insufficient  if  it  fails  to  contain  a  copy  of  such  application  and 
letters.    Keen  v.  Mutual  Life  Ins.  Co.  (O.  C.)  131  Fed.  559. 

It  was  held,  in  Ames  v.  Manhattan  Life  Insurance  Co.,  40  App. 
Div.  465,  58  N.  Y.  Supp.  244,  that  an  answer  alleging  that  the  state- 
ments in  the  application  were  both  false  and  fraudulent  is  suffi- 
cient to  raise  the  question  of  a  breach  of  warranty.  On  the  other 
hand,  in  Mutual  Benefit  Life  Insurance  Co.  v.  Lehman,  132  Ala. 
640,  32  South.  733,  it  was  said  that  a  plea  discloses  no  warranties 
by  alleging  that  the  application  contained  the  provision,  "I  agree 
that  the  answers  given  herewith,  which  I  declare  and  warrant  to  be 
true,  shall  be  the  basis  of  my  contract,"  and  averring  "breach  of 
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warranties  which  form  the  basis  of  said  contract,  as  follows,"  fol- 
lowing which  are  the  answers  in  the  application  alleged  to  be  false. 
In  Kettenbach  v.  Omaha  Life  Ass'n,  49  Neb.  843,  69  N.  W.  135,  it 
was  held  that  it  is  incumbent  on  the  company  to  plead  and  prove 
that  the  statements  and  answers  were  made  as  written  in  the  ap- 
plication, that  they  were  false  in  some  particular  material  to  the 
risk,  that  they  were  made  intentionally  by  the  insured,  and  that 
the  company  relied  and  acted  upon  such  statements.  The  insurer 
need  not  allege  that  it  was  imposed  on,  or  that  it  was  induced  to 
issue  the  policy  by  the  false  statements  (Northwestern  Masonic  Aid 
Ass'n  V.  Bodurtha,  23  Ind.  App.  131,  53  N.  E.  787,  77  Am.  St.  Rep. 
414).  It  was  held,  in  Fraternal  Tribunes" v.  Hanes,  100  111.  App.  1, 
that  where  in  one  plea  the  insurer  sets  out  the  application  in  full, 
and  in  other  pleas  sets  out  specific  breaches  or  misrepresentations, 
referring  to  the  application,  and  the  first  plea  is  held  insufficient  on 
demurrer,  it  cannot  be  resorted  to  for  the  purpose  of  aiding  the 
other  pleas  by  the  reference  contained  therein.  In  Bankers'  Life 
Ass'n  V.  Lisco,  47  Neb.  340,  66  N.  W.  413,  the  defendant  alleged 
that  the  misrepresentation  on  which  it  had  acted  to  its  disadvantage 
was  contained  in  a  written  application.  It  was  therefore  held  that 
defendant  could  not,  on  the  trial,  show  that  certain  oral  misrepre- 
sentations had  been  made  to  the  medical  examiner,  but  was  con- 
fined to  the  written  misrepresentations. 

In  Louis  v.  Connecticut  Mutual  Life  Insurance  Company,  58 
App.  Div.  .137,  68  N.  Y.  Supp.  683,  the  company  based  its  defense 
on  an  answer  to  a  certain  question,  and  there  was  evidence  tending 
to  show  that  a  false  answer  was  given  to  another  question.  It  was 
held  that,  since  the  evidence  which  had  been  admitted  was  com- 
plete on  the  issues  raised  by  the  allegations  with  respect  to  the 
first  question,  it  was  within  the  discretion  of  the  court  to  grant  leave 
to  amend  as  to  the  falsity  of  the  answers  as  to  the  second  question. 

(d)   Reply. 

In  Schwan  v.  Mutual  Trust  Fund  Life  Ass'n,  9  Civ.  Proc.  R. 
(N.  Y.)  83,  the  answer  set  up  that  the  policy  was  procured  by  the 
insured  by  making  statements  in  a  written  application  which  were 
false.  On  motion,  the  court  ordered  that  the  plaintiff  should  reply 
to  the  new  matter  set  up  in  the  answer.  Where  the  defense  is  that 
certain  material  representations  were  false,  and  plaintiff  replies, 
denying  the  falsity  and  also  alleging  that  defendant  knew  the  real 
facts  and  induced  the  applicant  to  believe  that  the  answers  were 
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correct  (Cheever  v.  Union  Central  Life  Insurance  Co.,  4  Am.  Law 
Rec.  155,  5  Ohio  Dec.  268),  plaintiff  will  not  be  required  to  elect 
between  his  replies,  as  they  are  not  inconsistent. 

(e)  Evidence— Presumptions. 

Where  the  insurer  charges  that  the  insured  obtained  the  policy 
by  fraud  (Guiltinan  v.  Metropolitan  Life  Insurance  Co.,  69  Vt.  469, 
38  Atl.  315),  the  plaintiff  is  entitled  to  an  instruction  that  the  ap- 
plicant is  presumed  to  have  been  innocent  of  fraud,  if  requested. 
The  falsity  of  a  statement  in  an  application  raises  no  presumption 
that  it  was  made  with  intent  to  deceive. 

Dolan  V.  Mutual  Reserve  Fund  Life  Ass'n,  173  Mass.  197,  53  N.  E. 
398 ;  Schwarzbach  v.  Ohio  Valley  Protective  Union,  25  W.  Va.  622, 
52  Am.  Rep.  227 ;  New  Era  Life  Ass'n  v.  Mactavisli,  133  Mich.  68, 
94  N.  W.  599;  Ley  v.  Metropolitan  Life  Insurance  Co.,  120  Iowa, 
203,  94  N.  W.  568. 

In  the  last  case  it  was  said  that  such  presumption  arises  only 
when  it  appears  that  the  statement  is  made  with  knowledge  of  its 
falsity.  So,  too,  it  was  held,  in  Northwestern  Mutual  Life  Insur- 
ance Co.  V.  Montgomery,  116  Ga.  799,  43  S.  E.  79,  that  if  it  appears 
tha+  a  material  statement  was  false,  and  known  by  the  applicant  to 
be  false,  and  that  it  was  made  with  a  view  to  procuring  the  insur- 
ance, the  company  having  no  knowledge  of  the  falsity  and  acting 
on  it  to  its  disadvantage,  the  law  will  conclusively  presume  an  in- 
tent to  deceive.  In  Hartford  Life  &  Annuity  Co.  v.  Gray,  91  111. 
159,  it  was  held  that  there  is  no  presumption  that  the  applicant  had 
no  knowledge  as  to  the  facts  stated,  but  the  burden  is  on  the  plain- 
tiff to  show  such  want  of  knowledge. 

(f)  Same — Burden  of  proof. 

While  the  general  rule  undoubtedly  is  that  the  party  who  alleges 
the  affirmative  of  any  proposition  shall  prove  it,  as  said  in  Trenton 
Mutual  Life  &  Fire  Insurance  Co.  v.  Johnson,  34  N.  J.  Law,  576, 
and  Benjamin  v.  Connecticut  Indemnity  Ass'n,  44  La.  Ann.  1017, 
11  South.  628,  32  Am.  St.  Rep.  362,  the  principle  has  been  modified 
as  applied  to  actions  on  insurance  contracts.  That  the  burden  is 
on  the  insurer  to  show  that  the  insured  made  the  statements  al- 
leged to  be  false  and  that  they  were  untrue,  and  that  it  is  not  in- 
cumbent on  the  plaintiff  to  prove  the  truth  of  such  statements, 
though  denied  in  some  jurisdictions,  may  fairly  be  regarded  as  a 
fundamental  principle  in  the  law  of  insurance  established  by  the 
B.B.lNs.— 124 
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weight  of  authority.     The  leading  case  announcing  this  doctrine 
is  Piedmont  &  Arlington  Life  Insurance  Co.  v.  Ewing,  93  U.  S.  377, 
33  L,.  Ed.  610,  where  it  was  contended  by  the  insurer  that  plaintiff 
must  prove  the  truth  of  the  matters  set  out  in  the  application  in 
order  to  recover.    The  court,  in  discussing  this  question,  called  at- 
tention to  the  fact  that  the  questions  in  the  application  for  a  life 
insurance  policy  are  numerous  and  cover  a  large  variety  of  sub- 
jects.    They  relate  to  matters  occurring  in  childhood,  or  which  con- 
cern the  health  and  habits  of  the  ancestors  of  the  insured,  and  other 
matters,  rather  of  opinion  than  fact,  which  it  would  be  almost  im- 
possible to  prove.     To  establish  the  truth  of  the  answers  would  in 
many  cases  require  the  plaintiff  to  prove  a  negative.     While  it  may 
be  easy  enough  to  prove  the  affirmative  of  one  of  these  questions, 
it  is  next  to  impossible  to  prove  the  negative.     It  is  no  hardship, 
therefore,  if  the  insurer  knows  or  believes  any  of  these  statements 
to  be  false,  that  he  shall  furnish  the  evidence  on  which  such  knowl- 
edge or  belief  rests.     He  can  then  single  out  the  answers  whose 
truth  he  proposes  to  contest,  and,  if  he  has  any  reasonable  grounds 
to  raise  such  an  issue,  he  can  show  the  facts  on  which  it  is  founded. 
Tills  reasoning  has  been  approved  in  Grangers'  Insurance  Co.  v.  Brown. 
57  Miss.  308,  34  Am.  Rep.  446,  Continental  Life  Insurance  Co.  v. 
Eogers,  119  111.  474,  10  N.  E.  242,  59  Am.  Rep.  810,  Dial  v.  Valley 
Mutual  Life  Ass'n,  29  S.  C.  560,  8  S.  E.  27,  and  many  other  cases. 
The  rule  is  asserted  in  Holabird  v.  Atlantic  Miit.  Life  Ins.  Co.,  12  Fed. 
Cas.  315;    Brockway  v.  Mutual  Ben.  Life  Ins.  Co.  (C.  C.)  9  Fed. 
249;    Metropolitan  Ins.  Co.  v.  McKenna,  73  111.  App.  283;    Mutual 
Reserve  Fund  Life  Ass'n  v.  Powell,  79  111.  App.  482;    Provident 
Sav.  Life  Assur.  Soc.  v.  Cannon,  103  III.  App.  534,  affirmed  In  201 
111.  260,  66  N.  B.  388;    Continental  Life  Ins.  Co.  v.   Rogers,   119 
111.  474,  10  N.  E.  242,  59  Am.  Rep.  810;    Supreme  Lodge  of  Bo- 
hemian Slavonian  K.  &  L.  v.  Matejowsky,  60  N.  E.  101,  190  111.  142, 
affirming  92  111.  App.  385;    Globe  Mut.  Life  Ins.  Ass'n  v.  Ahern,  92 
111.  App.  326,  affirmed  in  191  111.  167,  60  N.  E.  806;    Northwestern 
Mut.  Life  Ins.  Co.  v.  Hazelett,  105  Ind.  212,  4  N.  B.  582,  55  Am.  Rep. 
192 ;   National  Benefit  Ass'n  v.  Grauman,  7  N.  E.  233,  107  Ind.  290 ; 
Ley  V.  Metropolitan  Life  Ins.  Co.,  120  Iowa,  203,  94  N.  W.  568 ;  Benja- 
min V.  Connecticut  Indemnity  Ass'n,  44  La.  Ann.  1017, 11  South.  628, 32 
Am.  St.  Rep.  362;    Supreme  Council  Royal  Arcanum  v.  Brashears, 
89  Md.  624,  43  Atl.  866,  73  Am.  St.  Rep.  244 ;  Maryland  Casualty  Co.  v. 
Gehrmann,  96  Md.  634,  54  Atl.  678 ;  Campbell  v.  New  England  Mut 
Life  Ins.  Co.,  98  Mass.  381 ;   Perine  v.  Grand  Lodge,  A.  O.  U.  W.,  51 
Minn.  224,  53  N.  W.  367;    Jefferson  v.  German- American  Mut.  Life 
Ass'n,  69  Mo.  App.  126 ;  Wolfe  v.  Supreme  Lodge  Knights  and  Ladies 
of  Honor,  160  Mo.  675,  61  S.  W.  637 ;    Omaha  Life  Ass'n  v.  Kettenbach, 
55  Neb.  330,  75  N.  W.  827,  reaffirming  49  Neb.  842,  69  N.  W.  135; 
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Jones  V.  Brooklyn  Life  Ins.  Co.,  61  N.  T.  79 ;  Spitz  v.  Mutual  Bene- 
fit Life  Ass'n,  5  Misc.  Rep.  245,  25  N.  Y.  Supp.  469 ;  Dougherty  v. 
Met.  Life  Ins.  Co.,  3  App.  Div.  313,  38  N.  Y.  Supp.  258;  Davis  v. 
Supreme  Lodge  Knights  of  Honor,  54  N.  Y.  Supp.  1023,  35  App. 
Div.  354;  Spencer  v.  Citizens'  Mut.  Life  Ins.  Ass'n,  142  N.  Y.  505, 
37  N.  E.  617;  Interstate  Casualty  Co.  v.  Bird,  18  Ohio  Cir.  Ct.  R. 
488,  10  O.  C.  D.  211;  Holleran  v.  Life  Assur.  Co.  of  America,  18 
Pa.  Super.  Ct.  573 ;  Cobb  v.  Metropolitan  Life  Ins.  Co.,  19  Pa.  Super. 
Ct.  228 ;  Gordon  v.  United  States  Casualty  Co.  (Tenn.  Ch.  App.)  54  S. 
W.  98;  Guiltinan  v.  Metropolitan  Life  Ins.  Co.,  38  Atl.  315,  69  Vt. 
469. 

As  said  in  Continental  Life  Insurance  Co.  v.  Rogers,  119  111.  474, 
10  N.  E.  242,  59  Am.  Rep.  810,  all  that  is  necessary  in  the  first  in- 
stance is  that  plaintiff  should  make  out  a  prima  facie  case. 

,  Reference  may  also  be  made  to  Boisblanc  v.  Louisiana  Equitable  Life 
Ins.  Co.,  34  La.  Ann.  11G7 ;  Supreme  Council  of  Royal  Arcanum  v. 
Brashears,  43  Atl.  866,  89  Md.  624,  73  Am.  St.  Rep.  244 ;  Federal 
Life  Ass'n  v.  Smith,  86  111.  App.  427;  Trenton  Mut  Life  &  Fire 
Ins.  Co.  y.  Johnson,  24  N.  J.  Law,  576. 

So,  too,  the  burden  of  proving  that  the  false  statements  were 
made  fraudulently  and  in  bad  faith  is  on  the  insurer  (Alden  v.  Su- 
preme Tent  K.  O.  T.  M.,  78  App.  Div.  18,  79  N.  Y.  Supp.  89) ;  but, 
since  there  is  no  presumption  that  one  has  no  knowledge  of  facts 
stated  by  him  in  his  application,  the  burden  of  proof  is  on  the  plain- 
tiff to  show  such  want  of  knowledge  on  the  part  of  the  applicant  as 
will  excuse  the  false  statements  (Hartford  Life  &  Annuity  Co.  v. 
Gray,  91  111.  159).  In  Jones  v.  Brooklyn  Life  Insurance  Co.,  61 
N.  Y.  79,  it  was  held  that  the  insurer  could  not  claim  advantage 
of  the  rule  that  the  burden  of  proof  is  shifted  when  the  facts  are 
peculiarly  within  the  knowledge  of  the  adverse  party,  in  the  ab- 
sence of  anything  to  show  that  the  facts  involved  in  the  alleged 
false  statements  were  peculiarly  within  plaintiff's  knowledge.  And 
it  was  held,  in  Penn  Mut.  Life  Ins.  Co.  v.  Mechanics'  Savings  Bank 
&  Trust  Co.,  73  Fed.  213,  19  C.  C.  A.  286,  38  L.  R.  A.  70,  that  the 
burden  of  proof  to  show  fraudulent  intent  is  not  shifted,  though  it 
is  admitted  that  the  answer  was  not  true.  If  the  presumption  is 
that  the  answer  was  intentionally  wrong,  yet  this  is  met  by  the 
counter  presumption  that  a  man  does  not  intentionally  make  a 
fraudulent  statement. 

While  there  are  some  cases  in  other  jurisdictions  which  apparent- 
ly hold  the  rule  to  be  different  from  that  announced  above,  it  is 
only  in  Connecticut  and  Rhode  Island  that  the  contrary  doctrine 
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prevails.  It  is  true  that  in  Continental  Life  Insurance  Co.  v.  Kess- 
ler,  84  Ind.  310,  Mutual  Life  Insurance  Co.  v.  Wager,  37  Barb. 
(N.  Y.)  354,  and  Roach  v.  Kentucky  Mutual  Security  Fund  Co.,  28 
S.  C.  431,  6  S.  E.  286,  there  are  expressions  which,  apparently,  are 
to  the  effect  that  the  burden  of  proof  is  on  the  plaintiff;  but,  in 
view  of  later  cases  in  these  states,  no  weight  can  be  attached  to 
such  expressions.  So,  too.  Miller  v.  Mutual  Benefit  Life  Insurance 
Co.,  31  Iowa,  216,  7  Am.  Rep.  122,  cannot,  in  view  of  the  trend  of 
later  judicial  thought,  be  regarded  as  authority  on  this  point.  In 
Price  v.  Phoenix  Mutual  Life  Insurance  Co.,  17  Minn.  497  (Gil. 
473),  10  Am.  Rep.  166,  it  was  said  that  the  falsity  of  representations 
must  be  pleaded  and  proved  by  the  insurer,  while  the  truth  of  state- 
ments warranted  must  be  pleaded  and  proved  by  the  plaintiff. 
This  was,  however,  expressly  repudiated  in  Chambers  v.  Northwest- 
ern Mutual  Life  Insurance  Co.,  64  Minn.  495,  67  N.  W.  367,  58  Am. 
St.  Rep.  549,  on  the  authority  of  the  Ewing  Case,  92  U.  S.  377,  23  L. 
Ed.  610,  and  the  court  held  that,  as  warranties  are  not  conditions 
precedent  in  the  usual  legal  significance  of  the  term,  it  was  no  part 
of  plaintiff's  case  either  to  allege  or  prove  the  truth  of  the  answers 
in  the  application,  but  that  the  burden  of  alleging  and  proving  their 
falsity  was  on  the  defendant;  that  it  was  bound  to  specify  in  its 
defense  the  particular  answers  which  it  claimed  were  false,  and  on 
the  trial  was  limited  in  its  proof  to  the  answers  which  it  had  spe- 
cifically alleged  to  be  false. 

On  the  other  hand,  the  courts  of  Rhode  Island  and  Connecticut 
have  definitely  committed  themselves  to  the  doctrine  that  the  bur- 
den is  on  the  plaintiff  to  show  the  truth  of  all  warranties,  though 
the  effect  of  this  somewhat  radical  doctrine  has  been  softened  in 
its  actual  application.  In  Sweeney  v.  Metropolitan  Life  Insurance 
Co.,  19  R.  I.  171,  36  Atl.  9,  38  L.  R.  A.  297,  61  Am.  St.  Rep.  751, 
the  court  said  that,  though  the  burden  of  proving  performance  of 
all  warranties  made  in  the  application  rests  upon  the  plaintiff,  this 
burden  may  be  lifted  by  presumption  merely.  Nevertheless  this 
does  not  shift  the  burden,  which  remains,  notwithstanding  the 
prima  facie  case  thus  made,  where  the  law  first  casts  it.  Con- 
ceding that  many  of  the  answers  which  are  peculiarly  within  the 
knowledge  of  the  applicant  himself  would  be  difficult,  if  not  impos- 
sible, for  another  to  prove,  the  court  held  that  such  answers  may 
be  sustained  prima  facie  by  the  presumption  of  truth  which  at- 
taches to  a  man's  solemn  acts  and  declarations  in  the  making  of  a 
contract.     While  plaintiff  must  prove  a  general  performance  of 
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conditions,  it  would  be  manifestly  unreasonable  to  say  that,  because 
the  answers  are  warranties,  the  truth  of  every  one  must  be  proved 
by  witnesses.  It  would  seem  that  the  doctrine  of  this  case  is  that 
the  presumption  of  truth  is  sufficient  as  to  all  warranties  except 
those  that  are  distinctly  alleged  to  be  false  by  the  insurer.  As  to 
those  the  burden  is  still  on  plaintiff  to  prove  their  truth.  This  case 
was  followed  in  Leonard  v.  State  Mutual  Life  Insurance  Co.,  24 
R.  I.  7,  51  Atl.  1049,  96  Am.  St.  Rep.  698. 

In  Hennessy  v.  Metropolitan  Life  Insurance  Co.,  74  Conn.  699, 
53  Atl.  490,  the  Supreme  Court  of  Connecticut  takes  a  similar  posi- 
tion. Referring  to  the  reasoning  employed  in  the  Ewing  Case,  and 
other  cases  based  thereon,  to  the  effect  that  it  would  be  difficult, 
if  not  impossible,  for  plaintiff  to  show  that  each  of  the  many  state- 
ments called  in  question  was  true,  the  court  says  that  no  mere  ar- 
gument from  inconvenience  can  be  allowed  to  abrogate,  in  its  ap- 
plication to  a  particular  case,  so  fundamental  a  rule  of  judicial  pro- 
cedure as  that  which  declares  that  he  who  seeks  the  aid  of  a  court 
must  state  a  case  which  fairly  entitles  him  to  it,  and  be  prepared  to 
prove  what  he  thus  states,  should  it  be  denied.  The  making  of  the 
statements  in  the  application  preceded  the  issue  of  the  policy,  and 
their  truth  was  made  the  condition  of  its  going  into  effect.  The 
plaintiff  is  bound  to  allege  that  the  insured  fulfilled  this  condition. 
vSo  far  as  this  allegation  is  denied,  the  plaintiff  is  therefore  neces- 
sarily bound  to  support  it  by  proof  or  presumption.  Under  the  au- 
thority of  the  Sweeney  Case,  the  court  qualifies  its  holdings  to  the 
effect  that  it  does  not  follow  that  affirmative  evidence  must  neces- 
sarily be  produced  by  plaintiff  to  meet  the  denial  of  the  statements. 
There  is  a  natural  presumption  in  favor  of  the  truth  of  solemn  acts 
and  declarations  of  one  since  dead  in  entering  into  a  contract  of 
this  peculiar  description.  It  would  have  been  proper  for  the  trial 
court  to  instruct  the  jury  that,  in  the  absence  of  countervailing 
proof,  this  presumption  might  have  been  taken  into  consideration 
as  tending  to  support  the  plaintiff's  case.  While  it  was  not  evi- 
dence in  plaintiff's  favor,  it  might  supply  the  want  of  evidence,  or 
call  for  evidence  from  the  defendant.  But  the  presumption  that 
the  declarations  of  deceased  in  the  application  are  true,  while  suffi- 
cient to  make  a  prima  facie  case  for  plaintiff  on  the  introduction 
of  the  policy,  is  not  entitled  to  be  considered  as  having  probative 
force,  requiring  such  presumption  to  be  weighed  as  evidence  in  the 
final  determination  of  the  issue  of  fact  as  to  whether  the  representa- 
tions are  true  (Vincent  v.  Mutual  Reserve  Fund  Life  Ass'n,  58 
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Atl.  963,  77  Conn.  281).  The  rule  that  where  the  defendant,  in  an 
action  on  a  policy  by  the  terms  of  which  each  of  the  answers  of 
the  applicant  therefor  is  made  a  warranty,  denies  the  truth  of  the 
answers,  the  burden  is  on  plaintiff  to  establish  their  truth  by  a 
fair  preponderance  of  the  evidence,  is  also  asserted  in  Fell  v.  John 
Hancock  Mut.  Life  Ins.  Co.,  57  Atl.  175,  76  Conn.  494.  It  was, 
however,  conceded  in  Murray  v.  Supreme  Lodge  New  England  Or- 
der of  Protection,  74  Conn.  715,  52  Atl.  722,  that,  where  fraud  in 
the  answers  of  the  applicant  is  alleged,  the  burden  is  on  the  insurer 
to  prove  it. 

(g)   Some — ^AdmissiMlity  in  general. 

Where  the  policy  by  its  terms  makes  the  application  part  thereof, 
and  the  defense  is  a  breach  of  warranty  in  making  false  answers 
to  the  questions  (Silverman  v.  Empire  Life  Insurance  Co.,  24  Misc. 
Rep.  399,  53  N.  Y.  Supp.  407),  the  exclusion  of  a  part  of  the  applica- 
tion containing  the  questions  and  answers  and  the  signature  of  the 
applicant  to  the  agreement  and  warranty  constitutes  reversible  er- 
ror. In  German-American  Mutual  Life  Ass'n  v.  Farley,  102  Ga. 
722,  29  S.  E.  615,  where  it  was  contended  that  the  contract  was 
void  on  the  ground  of  fraud,  it  was  held  that,  under  Civ.  Code,  § 
5159,  providing  that  the  general  character  of  the  parties  is  irrelevant 
unless  the  nature  of  the  action  involves  such  character,  evidence  of 
his  good  character  was  admissible  to  rebut  any  inference  unfavor- 
able to  him  which  might  have  been  deduced  from  the  evidence  of- 
fered against  him. 

In  determining  whether  a  false  statement  is  made  innocently  or 
not,  it  is  competent  to  show  that  in  answers  to  similar  questions  in 
applications  for  other  policies  the  insured  made  answers  equally 
untrue  (Penn  Mutual  Life  Insurance  Co.  v.  Mechanics'  Savings 
Bank  &  Trust  Co.,  72  Fed.  413,  19  C.  C.  A.  286,  38  L.  R.  A.  33). 
Nor  is  the  relevancy  of  such  answers  destroyed  by  the  fact  that 
they  were  given  subsequently  to  the  application  in  question,  though 
the  possibility  that  the  fraudulent  intent  present  in  them  might 
have  been  formed  after  an  innocent  mistake  affects  their  probative 
force.  In  Evers  v.  Life  Ass'n,  59  Mo.  429,  where  the  policy  was 
made  payable  to  plaintiff  as  trustee  for  his  wife,  the  plaintiff  sought 
to  introduce  his  wife  as  a  witness.  The  court  held  that  the  rejec- 
tion of  her  testimony  was  error,  she  being  the  real  party,  and  the 
fact  that  her  husband,  a  dry,  naked  trustee,  was  the  party  of  rec- 
ord, was  not  sufficient  to  prevent  her  testimony  from  being  com- 
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petent.  According  to  Penn  Mutual  L,ife  Insurance  Co.  v.  Me- 
chanics' Savings  Bank  &  Trust  Co.,  72  Fed.  413,  19  C.  C.  A.  286,  38 
L.  R.  A.  33,  an  insurance  expert  cannot  be  asked  his  own  opinion 
whether  an  undisclosed  or  misrepresented  fact  is  or  is  not  material 
to  the  risk,  though  he  may  be  asked  concerning  the  usage  of  in- 
surance companies  generally  in  respect  to  charging  higher  rates  of 
premium  or  rejecting  risks  when  made  aware  of  the  particular  fact 
in  question.  In  Washington  Life  Insurance  Co.  v.  Haney,  10  Kan. 
525,  it  is  held  that  an  officer  of  the  defendant  company  cannot  testi- 
fy that  he  would  not  have  accepted  the  application  if  he  had  known 
or  had  reason  to  believe  that  certain  statements  therein  were  false. 
To  the  same  effect  is  the  holding  in  New  Era  Ass'n  v.  Mactavish, 
133  Mich.  68,  94  N.  W.  599.  According  to  Louis  v.  Connecticut 
Mutual  Life  Insurance  Co.,  58  App.  Div.  137,  68  N.  Y.  Supp.  683, 
evidence  as  to  a  custom  among  insurance  companies  in  relation  to 
the  acceptance  of  applications  under  certain  circumstances  was 
held  to  be  incompetent. 

(li)    Same— Admissions  and  declarations. 

Where  defendant  claimed  the  policy  was  void  by  reason  of  falsity 
of  answers  in  the  application,  which  answers  were  made  warranties 
(Trudden  v.  Metropolitan  Life  Ins.  Co.,  50  App.  Div.  473,  64  N.  Y. 
Supp.  183),  applications  made  by  the  insured  to  other  companies 
were  held  not  admissible  as  admissions  against  the  insured,  unless 
it  is  first  shown  that  the  answers  in  such  applications  were  in  fact 
made  by  him;  but  it  was  held  in  Southern  Life  Insurance  Co.  v. 
Wilkinson,  53  Ga.  535,  where  the  action  was  brought  by  a  widow 
and  child  on  a  policy  insuring  the  husband  and  father,  that  the  ad- 
missions of  the  widow  were  admissible  in  evidence  on  the  question 
of  misrepresentation. 

It  may  be  laid  down  as  an  established  principle  that  the  declara- 
tions of  the  insured,  made  before  or  after  the  issuance  of  the  policy, 
are  not  competent  against  the  beneficiary,  unless  they  were  part  of 
the  res  gestae.  The  rule  is  apparently  based  on  the  theory  that  on 
the  issuance  of  the  policy  the  interest  of  the  beneficiary  becomes 
vested,  and  cannot  be  affected  by  any  statements  made  by  the  in- 
sured not  directly  connected  with  the  contract. 

The  rule  Is  approved  In  Henn  v.  Metropolitan  Life  Ins.  Co.,  67  N.  J. 
Law,  310,  51  Atl.  689 ;  Thompson  v.  Security  Trust  &  Life  Ins.  Co., 
63  S.  C.  290,  41  S.  B.  464 ;  Thies  v.  Mutual  Life  Ins.  Co.,  13  Tex. 
Civ.  App.  280,  35  S.  W.  676 ;  Evers  v.  Life  Ass'n  of  America,  59  Mo. 
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429;  Washington  Life  Ins.  Co.  v.  Haney,  10  Kan.  525;  Dial  v. 
Valley  Mutual  Life  Ass'n,  29  S.  C.  560,  8  S.  E.  27 ;  Grangers'  Ins. 
Co.  v.  Brown,  57  Miss.  308,  34  Am.  Rep.  446;  Insurance  Co.  v. 
Cheever,  36  Ohio  St.  201,  38  Am.  Rep.  573 ;  Rawls  v.  American  Mut. 
Life  Ins.  Co.,  27  N.  Y.  282,  84  Am.  Dec.  280 ;  Dilleber  v.  Home  Life 
Ins.  Co.,  69  N.  Y.  256,  25  Am.  Rep.  182;  Edington  v.  .a:tna  Life 
Ins.  Co.,  77  N.  Y.  564 ;  Supreme  Lodge  Knights  of  Honor  v.  Woll- 
Bchlager,  22  Colo.  213,  44  Pac.  598 ;  Valley  Mut.  Life  Ass'n  v.  Tee- 
wait,  79  Va.  421;  Union  Central  Life  Ins.  Co.  v.  Pollard,  94  Va. 
146,  26  S.  E.  421,  36  L.  R.  A.  271,  64  Am.  St.  Rep.  715 ;  Mobile  Life 
Ins.  Co.  V.  Morris,  3  Lea  (Tenn.)  101,  31  Am.  Rep.  631;  Grossman 
V.  Supreme  Lodge  Knights  and  Ladies  of  Honor,  6  N.  Y.  Supp.  821, 
53  Hun,  637;  Hermany  v.  Fidelity  Mut.  Life  Ass'n,  151  Pa.  17, 
24  Atl.  1064 ;  Wilson  v.  Life  Ass'n  of  America,  30  Fed.  Cas.  143 ; 
Mulliner  v.  Guardian  Mutual  Life  Ins.  Co.,  1  Thomp.  &  C.  (N.  Y.)  448, 
4  Bigelow,  Ins.  Rep.  267 ;  Fraternal  Mutual  Life  Ins.  Co.  v.  Apple- 
gate,  7  Ohio  St.  292;  McGinley  v.  United  States  Life  Ins.  Co.,  8 
Daly  (N.  Y.)  390,  affirmed  in  77  N.  Y.  495,  without  reference  to 
points  here  considered;  Masons'  Union  Life  Ass'n  v.  Brockman, 
20  Ind.  App.  206,  50  N.  E.  493 ;  Schwarzbach  v.  Ohio  Valley  Pro- 
tective Union,  25  W.  Va.  622,  52  Am.  Rep.  227.2 

The  contrary  doctrine  seems  to  have  been  held  in  Terwilliger  v. 
Industrial  Ben.  Ass'n,  83  Hun,  320,  31  N.  Y.  Supp.  938,  where  the 
court  said  that,  though  it  was  open  to  question  whether  the  benefici- 
ary had  a  vested  interest,  nevertheless  the  declarations  were  ad- 
missible against  her. 

It  naturally  follows,  from  what  has  been  said  above,  that,  if  the 
declarations  are  so  closely  connected  with  the  time  of  making  the 
application  as  to  be  fairly  considered  part  of  the  res  gestae,  they  are 
admissible. 

This  seems  to  be  the  rule  laid  down  In  Swift  v.  Massachusetts  Mut. 
Life  Ins.  Co.,  63  N.  Y.  186,  20  Am.  Rep.  522 ;  Kelsey  v.  Universal 
Life  Ins.  Co.,  35  Conn.  225;  Welch  v.  Union  Central  Life  Ins.  Co., 
108  Iowa,  224,  78  N.  W.  853,  50  L.  R.  A.  774;  Asbury  Ins.  Co.  v. 
Warren,  66  Me.  523,  22  Am.  Rep.  590. 

It  has,  however,  been  held  in  some  cases  that,  where  the  falsity 
of  the  statements  is  shown  by  independent  proof,  declarations  are 
admissible  to  show  the  applicant's  knowledge  of  the  falsity  of  his 
statements. 

This  principle  Is  asserted  in  Cahen  v.  Continental  Life  Insurance  Co., 
41  N.  Y.  Super.  Ct.  296 ;   Union  Central  Life  Ins.  Co.  v.  Pollard,  94 

»  Admissibility  of  admissions  and  dec-  20,  "Evidence,"  cc.  1023-1626,  §§  684- 
larations  In  general,  see  Cent.  Dig.  vol.      1167. 
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Va.  146,  26  S.  B.  421,  36  L.  B.  A.  271,  64  Am.  St.  Rep.  715;  Klpp 
V.  Metropolitan  Life  Ins.  Co.,  41  App.  Div.  298,  58  N.  Y.  Supp.  494 ; 
McGowan  v.  Supreme  Court  Independent  Order  of  Foresters,  104 
Wis.  173,  80  N.  W.  608. 

On  the  other  hand,  it  was  held,  in  Union  Central  Life  Ins.  Co. 
V.  Cheever,  36  Ohio  St.  201,  38  Am.  Rep.  573,  that,  where  the  state- 
ments were  warranties,  the  declarations  were  not  admissible,  even 
to  show  knowledge  by  the  insured,  as  in  such  case  the  knowledge 
was  entirely  immaterial. 

The  distinction  has  been  made  in  some  cases  between  ordinary 
life  policies  and  certificates  issued  by  the  mutual  benefit  societies. 
In  Thomas  v.  Grand  Lodge  A.  O.  U.  W.,  12  Wash.  500,  41  Pac. 
882,  where  the  trial  court  excluded  evidence  of  the  declarations  of 
the  insured  on  the  apparent  ground  that  on  the  issue  of  the  certifi- 
cate in  a  mutual  benefit  society  the  beneficiary  acquired  a  vested 
interest,  the  Supreme  Court  held  that  the  position  was  not  well 
'taken,  and  that  the  weight  of  authority  is  to  the  efifect  that  it  will 
be  presumed  that  the  insured  had  full  right  to  control  the  benefit 
certificate  until  the  contrary  is  made  to  appear.  While  there  is  a 
conflict  of  authority,  the  distinction  between  a  benefit  certificate  and 
an  ordinary  policy  may  be  supported  on  the  ground  that  such  cer- 
tificates are  not,  in  themselves,  an  absolute  contract  for  the  benefit 
of  the  beneficiary,  as  the  beneficiary  may  be  changed  at  any  time 
without  the  consent  of  the  preceding  beneficiary.  The  same  prin- 
ciple was  asserted  in  Supreme  Conclave  Knights  of  Damon  v.  O'Con- 
nell,  107  Ga.  97,  33  S.  E.  946,  and  Steinhausen  v.  Preferred  Mutual 
Ace.  Ass'n,  59  Hun,  336,  13  N.  Y.  Supp.  36.  An  entirely  different 
view  was,  however,  taken  in  Rawson  v.  Milwaukee  Mutual  Life 
Insurance  Co.,  115  Wis.  641,  92  N.  W.  378,  which  involved  a  mutual 
benefit  certificate.  The  court  held  that  evidence  as  to  the  declara- 
tions made  by  the  insured  prior  to  the  issuance  of  the  certificate  was 
not  admissible.  The  court  says  that  the  admissibility  of  such  dec- 
larations in  the  case  of  mutual  benefit  certificates  is  usually  based 
on  the  belief  that  the  beneficiary  has  no  interest  in  the  certificate 
during  the  life  of  the  insured ;  but  such  is  not  the  rule  in  Wiscon- 
sin. The  mere  fact  that  the  right  of  a  beneficiary  is  subject  to  the 
possibility  of  defeat  does  not  prevent  it  from  being  a  vested  right. 
In  Tessmann  v.  Supreme  Commandery  United  Friends,  103  Mich. 
185,  61  N.  W.  261,  the  court  held  that  the  declarations  were  ad- 
missible, on  the  ground  that  there  was  no  showing  in  the  record  that 
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any  right  was  reserved  to  the  members  of  the  association  to  change 
the  beneficiary. 

After  an  assignment  of  the  policy,  the  declarations  of  the  Insured  are 
not  competent  as  against  the  assignee.  Barnett  v.  Prudential  Ins. 
Co.,  91  App.  Div.  435,  86  N.  Y.  Supp.  842. 

(1)    Same— Weigbt  and  su£Soieiicy. 

Where  a  plain  breach  of  warranty  in  an  application  for  life  insur- 
ance has  been  proved,  and  no  waiver  shown,  it  is  proper  to  direct 
a  verdict  for  the  defendant. 

Ward  V.  Metropolitan  Life  Insurance  Co.,  66  Conn.  227,  33  Atl.  902,  50 
Am.  St.  Rep.  SO;  Smith  v.  Northwestern  Mutual  Life  Insurance 
Co.,  196  Pa.  314,  46  Atl.  426. 

But,  if  the  evidence  is  conflicting,  a  verdict  for  defendant  should 
not  be  directed. 

Moulor  y.  American  Life  Insurance  Co.,  101  TI.  S.  708,  25  L.  Ed.  1077 ; 
Henn  v.  Metropolitan  Life  Insurance  Co.,  67  N.  J.  Law,  310,  51 
Atl.  689 ;  Standard  Life  &  Accident  Insurance  Co.  v.  Sale,  121  Fed. 
664,  57  C.  O.  A.  418,  61  L.  R.  A.  337. 

In  Supreme  Conclave  Knights  of  Damon  v.  O'Connell,  107  Ga. 
97,  32  S.  E.  946,  it  was  said  that  where  the  main  issue  is  whether 
the  applicant  had,  for  the  purpose  of  procuring  the  certificate,  made 
fraudulent  statements  which  rendered  the  same  void,  and  there  was 
evidence  warranting  a  finding  in  defendant's  favor  on  such  issue,  it 
was  error  to  direct  a  verdict  for  plaintifif.  So,  where  evidence  suffi- 
cient to  uphold  a  verdict  for  defendant  was  introduced  to  show  that 
the  insured  had  violated  the  warranties  contained  in  his  applica- 
tion, as  set  up  in  a  notice  under  a  general  issue  pleaded,  as  in 
Woodmen  of  the  World  v.  Grace  (Miss.)  28  South.  833,  a  verdict 
for  plaintiff  should  not  be  directed.  The  sufficiency  of  the  evidence 
to  show  false  statements  was  considered  in  American  Order  of  Pro- 
tection V.  Stanley  (Neb.)  97  N.  W.  467. 

(j)    Questions  tor  the  jnry. 

That  the  law  of  the  forum  will  govern  in  determining  what  are 
questions  for  the  jury  or  questions  of  law  for  the  court  was  held 
in  Massachusetts  Benefit  Life  Ass'n  v.  Robinson,  104  Ga.  256,  30 
S.  E.  918,  43  L.  R.  A.  261.  The  general  principle  that  the  question 
as  to  a  breach  of  warranty  is  one  for  the  jury  is  stated  in  Boos  v. 
World  Mutual  Life  Insurance  Co.,  64  N.  Y,  236,  and  Provident 
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Savings  Life  Assurance  Society  v.  Hadley,  102  Fed.  856,  43  C.  C. 
A.  25,  affirming  (C.  C.)  90  Fed.  390;  but,  according  to  Thies  v. 
Mutual  Life  Ins.  Co.,  13  Tex.  Civ.  App.  280,  35  S.  W.  676,  the 
question  as  to  what  an  appHcant  meant  by  his  answers  to  certain 
questions  is  a  question  of  law  for  the  court,  and  not  one  of  fact  for 
the  jury.  On  the  other  hand,  it  is  a  question  for  the  jury  whether 
the  answers  alleged  to  be  false  were  made  under  a  misapprehension 
as  to  the  questions  (Dubcich  v.  Grand  Lodge  A.  O.  U.  W.,  74  Pac. 
832,  33  Wash.  651).  The  question  as  to  the  falsity  of  the  state- 
ments and  the  intent  of  the  applicant  is  for  the  jury. 

This  is  held  In  Northwestern  Mut.  Life  Ins.  Co.  v.  Risley,  22  Ohio  Cir. 
Ct.  R.  160,  12  O.  O.  D.  1S6;  Kettenbach  v.  Omaha  Life  Ass'n,  49 
Neb.  842,  69  N.  W.  135 ;  Supreme  Council  Royal  Arcanum  v.  Brash- 
ears,  89  Md.  624,  43  Atl.  866,  73  Am.  St.  Rep.  244 ;  Henn  v.  Metro- 
politan Life  Ins.  Co.,  51  Atl.  689,  67  N.  J.  Law,  310;  Fidelity  & 
Casualty  Ins.  Co.  v.  Alpert,  67  Fed.  460,  14  O.  C.  A.  474;  Peterson 
V.  Des  Moines  Life  Ins.  Co.,  115  Iowa,  668,  87  N.  W.  397;  Globe 
Mut.  Life  Ins.  Ass'n  v.  Wagner,  188  111.  133, 58  N.  E.  970,  52  L.  R. 
A.  649,  80  Am.  St.  Rep.  169,  affirming  90  111.  App.  444 ;  Penn  Mut. 
Life  Ins.  Co.  v.  Mechanics'  Savings  Bank  &  Trust  Co.,  72  Fed.  413, 
19  C.  C.  A.  286,  38  L.  R.  A.  33,  70;  Royal  Neighbors  v.  Wallace, 
64  Neb.  330,  89  N.  W.  758. 

That  the  materiality  of  the  statements  alleged  to  be  false  is  for 
the  jury  has  been  asserted  in  numerous  cases. 

Reference  may  be  made  to  Fidelity  &  Casualty  Ins.  Co.  v.  Alpert,  67 
Fed.  460,  14  C.  C.  A.  474 ;  Supreme  Council  of  Royal  Arcanum  v. 
Brashears,  89  Md.  624,  43  Atl.  860,  73  Am.  St.  Rep.  244 ;  Maryland 
Casualty  Co.  v.  Gehrmann,  96  Md.  634,  54  Atl.  678;  Northwestern 
Mutual  Life  Ins.  Co.  v.  Risley,  22  Ohio  Cir.  Ct.  R.  160,  12  O.  C.  D. 
186;  Louis  v.  Connecticut  Mut.  Life  Ins.  Co.,  68  N.  X.  Supp.  683, 
58  App.  Div.  137 ;  Providence  Savings  Life  Assur.  Soc.  v.  Hadley, 
102  Fed.  856,  43  C.  C.  A.  25,  affirming  (C.  C.)  00  Fed.  390 ;  Ketten- 
bach V.  Omaha  Life  Ass'n,  49  Neb.  842,  69  N.  W.  135. 

This  general  rule  must,  however,  be  limited  to  those  statements 
which  are  not  made  absolutely  material  by  the  contract.  If  they 
are  of  the  latter  character,  the  materiality  cannot  be  left  to  the 

jury- 
Such  is  the  doctrine  laid  down  In  Campbell  v.  New  England  Mut.  Life 
Ins.  Co.,  98  Mass.  381 ;  Miller  v.  Mutual  Benefit  Life  Ins.  Co.,  31 
Iowa,  216,  7  Am.  Rep.  122 ;  Cheever  v.  Union  Central  Life  Ins.  Co., 
4  Am.  Law  Rec.  155,  5  Ohio  Dec.  268;  Penn  Mut.  Life  Ins.  Co. 
V.  Mechanics'  Savings  Bank  &  Trust  Co.,  72  Fed.  413,  19  C.  C.  A. 
286,  38  L.  E.  A.  33,  70;    Fidelity  Mut.  Life  Ass'n  v.  Harris,  57  S. 
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W.  635,  94  Tex.  25,  86  Am.  St  Rep.  813;  Royal  Neighbors  of 
America  v.  Wallace,  89  N.  W.  758,  64  Neb.  330;  Co-operative  Life 
Ass'n  of  Miss.  v.  Leflore,  53  Miss.  1. 

In  New  Era  Ass'n  v.  Mactavish,  133  Mich.  68,  94  N.  W.  599,  it 
was  said  that  the  construction  of  a  stipulation  in  an  application  to 
the  effect  that,  if  the  applicant's  statements  were  untrue  in  any  par- 
ticular that  would  have  led  to  his  rejection  if  correctly  stated,  the 
policy  should  be  void,  is  for  the  court. 

(b)   Instmctions. 

The  court,  in  Ames  v.  Manhattan  Life  Insurance  Co.,  40  App. 
Div.  465,  58  N.  Y.  Supp.  244,  held  that  a  requested  instruction  that, 
if  any  of  the  answers  which  were  warranted  to  be  true  are  not  true, 
the  verdict  must  be  for  the  defendant,  is  properly  refused,  when  it 
is  a  question  of  fact  whether  or  not  the  answers  referred  to  relate 
to  the  policy  sued  on.  In  the  same  case  it  was  said  that  an  instruc- 
tion that  the  insured  warranted  the  answers  in  his  application  to  be 
full,  complete,  and  true,  but  not  explaining  what  would  amount  to 
a  breach,  or  what  the  legal  consequences  of  a  breach  would  be,  is 
properly  refused.  In  Providence  Savings  Life  Assurance  Society 
V.  Hadley,  102  Fed.  856,  43  C.  C.  A.  25,  the  issue  was  whether  the 
company  had  been  influenced  to  enter  into  the  contract  by  false  and 
material  representations.  The  trial  court,  in  charging  the  jury, 
said:  "It  is  difficult  for  me  to  see  that  it  is  material.  Perhaps  it 
will  be  difficult  for  you  to  see  that  it  is,  but  this  is  not  for  me  to 
pass  upon,  but  for  you."  It  was  held  that  the  judge's  right  to  inter- 
fere with  the  finding  of  the  jury  on  such  a  question  was  expressly 
renounced  in  the  charge,  and  the  words  quoted  were  not  prejudi- 
cial. Where  the  defense  was  based  on  the  answers  to  two  ques- 
tions in  the  application,  the  falsity  of  either  of  which  would  avoid 
the  policy,  it  was  held  (Des  Moines  Life  Ass'n  v.  Owen,  16  Colo. 
App.  60,  63  Pac.  781)  that  an  instruction  to  the  effect  that  the  jury 
could  not  find  for  the  defendant  unless  both  answers  were  shown  to 
be  false  was  misleading.  In  Masons'  Union  Life  Insurance  Ass'n 
V.  Brockman,  20  Ind.  App.  206,  50  N.  E.  493,  it  was  said  that  it  is 
not  error  to  instruct  the  jury  that  warranties  are  not  favored  in  in- 
.siurance  law.  Where  the  plaintiff's  right  to  recover  depended  on 
the  truth  of  certain  statements  made  by  him  (Roach  v.  Kentucky 
Mutual  Security  Fund  Co.,  6  S.  E.  286,  28  S.  C.  431),  and  the  court 
charged  the  jury,  in  reference  to  each  of  defendant's  allegations 
impeaching  such  statements,  to  the  effect  that,  if  defendant's  aUega- 
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tion  was  true,  plaintiff  could  not  recover,  it  was  held  that  defend- 
ant could  not  object  that  such  statements  are  characterized  as 
"representations,"  rather  than  as  "warranties."  In  Mutual  Life 
Insurance  Co.  v.  Nichols  (Tex.  Civ.  App.)  24  S.  W.  910,  the  court 
instructed  the  jury  that  the  burden  was  on  the  plaintiff  to  show  a 
prima  facie  case  by  proof  of  the  execution  of  the  policy,  payment 
of  the  premiums,  death  of  the  insured,  proof  of  death,  and  failure 
to  pay,  and  that,  if  the  jury  found  such  facts,  they  should  find  for 
the  plaintiff,  unless  they  also  found  for  the  defendant  on  other  is- 
sues. It  was  held  that  this  was  not-  objectionable,  as  permitting 
a  recovery  on  less  than  a  preponderance  of  the  evidence,  and  with- 
out proof  of  compliance  with  the  warranties  and  conditions  preced- 
ent. In  Ley  v.  Metropolitan  Life  Ins.  Co.,  130  Iowa,  203,  94  N. 
W.  568,  an  instruction  to  the  effect  that,  to  show  fraud,  "the  facts 
must  lead  naturally  and  clearly  to  the  facts  sought  to  be  established, 
and  must  be  inconsistent  with  any  other  reasonable  or  probable 
theory,"  was  regarded  as  not  erroneous,  if  the  court  in  the  same 
paragraph  expressly  charged  that,  to  establish  the  defense,  only  a 
fair  preponderance  of  evidence  was  required.  In  the  same  case  it 
was  said  that  an  instruction  that,  if  the  facts  upon  which  fraud  is 
charged  are  or  may  be  consistent  with  honesty,  the  charge  of 
fraud  will  fail,  was  not  objectionable,  as  confusing,  in  leaving  doubt 
whether  the  expression  "facts  charged"  referred  to  the  allegations 
of  the  pleading  or  the  evidence.  In  Spring  v.  Chautauqua  Mut. 
Life  Ass'n,  14  N.  Y.  Supp.  904,  60  Hun,  581,  the  court  was  asked 
to  charge  that,  if  the  insured  answered  falsely  any  of  the  inquiries 
in  the  application,  the  policy  shall  by  its  terms  be  void.  It  was 
held  that  this  instruction  was  properly  refused,  since  the  company 
did  not  defend  upon  the  ground  that  all  the  answers  were  untrue, 
and  many  of  them  may  have  been  false,  and  yet  defendant  could 
not  take  advantage  of  them,  because  it  had  not  pleaded  the  falsity 
of  such  answers.  A  similar  doctrine  was  announced  in  Holter- 
hoff  V.  Mutual  Benefit  Life  Ins.  Co.,  5  Ohio  Dec.  141,  and  Ferine 
V.  Grand  Lodge  A.  O.  U.  W.,  51  Minn.  224,  53  N.  W.  367. 

(1)    Trial,  judgment,  and  revievr. 

Though  the  general  rule  is  to  permit  the  party  holding  the  af- 
firmative, and  upon  whom  rests  the  burden  of  proof,  to  open  and 
conclude  the  argument  to  the  jury,  it  was  held,  in  Reichard  v.  Man- 
hattan Life  Ins.  Co.,  31  Mo.  518,  and  Woodward  v.  Iowa  Life  Ins. 
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Co.,  104  Tenn.  49,  56  S.  W.  1020,  that  the  mere  fact  that  the  insurer 
sets  up  the  aifirmative  defense  that  statements  in  the  application 
were  false  does  not  entitle  it  to  open  and  close.  Such  a  matter  is 
within  the  discretion  of  the  court.  Where  defendant's  motion  to 
dismiss  and  for  the  direction  of  a  verdict  was  general,  and  did  not 
specify  as  a  ground  a  particular  breach  of  warranty  as  proved  by 
the  evidence,  it  was  held,  in  Ames  v.  Manhattan  Life  Insurance  Co., 
40  App.  Div.  465,  58  N.  Y.  Supp.  244,  that  there  was  no  error  in  sub- 
mitting the  case  to  the  jury,  though  the  facts  proved  were  suffi- 
cient to  show  the  breach.  In  Wolfe  v.  Supreme  Lodge  Knights 
and  Ladies  of  Honor,  160  Mo.  675,  61  S.  W.  637,  where  the  defend- 
ant association  treated  the  answers  of  the  insured  as  material  repre- 
sentations, and  not  as  warranties,  it  was  held  that,  having  elected 
to  consider  the  answers  representations  and  material  to  the  risk, 
the  association  could  not,  on  appeal,  complain  that  the  trial  court 
adopted  this  theory  of  defense  and  instructed  the  jury  from  that 
standpoint.  And  in  the  same  case  the  court  said  that,  having  based 
its  defense  on  the  falsity  of  specified  answers,  the  association  could 
not  change  to  others,  and  it  was  proper  to  refuse  to  instruct  the 
jury  that  the  policy  was  avoided  if  any  of  the  answers  were  untrue. 
In  Boos  V.  World  Mutual  Life  Insurance  Co.,  64  N.  Y.  236,  the 
company  pleaded  that  certain  answers  were  false,  but  raised  no 
issue  as  to  certain  other  answers.  At  the  close  of  the  case  defend- 
ant requested  an  instruction  that  upon  the  policy  and  the 'evidence 
the  plaintiff  could  not  recover,  and  on  appeal  claimed  that  this  gen- 
eral request  was  sufficient  to  raise  an  issue  as  to  the  answers  the 
falsity  of  which  was  not  specifically  pleaded;  but  the  Court  of  Ap- 
peals held  otherwise,  and  that,  after  having  had  rulings  on  specific 
points,  the  defendant  cannot,  by  a  general  request,  entitle  itself  to 
raise  on  appeal  issues  which  had  not  been  specified. 

In  Omaha  Life  Ass'n  v.  Kettenbach,  55  Neb.  330,  75  N.  W.  827, 
reaffirming  49  Neb.  842,  69  N.  W.  135,  the  court  held  that  judgment 
was  properly  rendered  on  a  general  verdict  for  plaintiff,  though  spe- 
cial findings  showed  that  intentional  false  statements  were  made 
by  the  insured  in  answer  to  certain  questions.  The  theory  probably 
was  that  the  general  verdict  was  equivalent  to  a  finding  that  such 
statements  were  not  material,  though  occurring  in  an  application 
which  was  relied  on  by  the  company.  In  Kansas  Mutual  Life  In- 
surance Co.  V.  Coalson,  22  Tex.  Civ.  App.  64,  54  S.  W.  388,  there 
was  a  special  finding  that  warranties  in  the  application  had  been 
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broken  and  that  the  application  had  been  materially  altered  in  the 
company's  hands.  It  was  held  that,  as  the  latter  finding  was  not 
supported  by  evidence,  a  judgment  against  the  company  would  be 
reversed. 

Where  the  plaintiff,  in  pursuance  of  a  suggestion  of  the  court 
and  without  objection,  assumes  at  the  trial  the  burden  of  establish- 
ing that  there  was  no  breach  of  warranty  (O'Farrell  v.  Metropolitan 
Life  Insurance  Co.,  22  App.  Div.  495,  48  N.  Y.  Supp.  199),  he  can- 
not on  appeal  insist  that  the  defendant  held  the  burden  of  establish- 
ing the  breach. 

The  general  principle  that  a  verdict  against  an  Insurance  company  will 
not  be  set  aside  where  there  Is  competent  evidence  to  sustain  it, 
though  the  evidence  may  be  conflicting,  is  asserted  in  ^tna  Life 
Insurance  Co.  v.  Rehlaender  (Neb.)  94  N.  W.  129;  Mutual  Re- 
serve Fund  Life  Ass'n  v.  Powell,  79  111.  App.  482 ;  Jeffrey  v.  United 
Order  Golden  Cross,  97  Me.  176,  53  Ati.  1102. 


4.  STATUTORY  FBOVISIONS  KEI.ATING  TO  AVOIDANCE  OF  POL- 
ICY FOB  MISREPRESENTATION  OB  BREACH 
OF  WARRANTY. 

(a)  Statutory  provisions  qualifying  strict  rule. 

(b)  Constitutionality  and  validity  of  statutes. 

(c)  Application  of  statute  to  warranties. 

(d)  Operation  of  statute  as  affected  by  Intent  of  applicant. 

(e)  Same — Missouri  statute. 

(f)  Same — Iowa  statute. 

(g)  Operation  of  statute  as  affected  by  materiality  of  statement. 

(h)  Validity  of  stipulations  intended  to  evade  the  operation  of  statutes. 

(i)  What  law  governs. 

(j)  To  what  companies  the  statute  applies, 
(k)  Questions  of  practice — In  general. 

(1)  Same — Pleading  and  evidence, 
(m)  Same — Questions  for  jury. 

(a)  Statutory  proTisions  qualifying  strict  rule. 

In  several  states  statutes  have  been  adopted  limiting  the  effect  of 
misrepresentations,  breaches  of  warranty,  or  concealment  to  avoid 
the  policy.  These  statutes  provide,  in  substance,  that  no  false 
answer  in  an  application  for  insurance  shall  render  the  policy  void, 
unless  it  be  as  to  facts  material  to  the  risk,  or  made  in  bad  faith. 
Under  the  Iowa  statute  the  insurer  is  estopped  to  plead  false  state- 
ments as  to  the  applicant's  health,  where  the  medical  examiner  has 
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declared  him  a  fit  subject  for  insurance.^  The  purpose  of  these 
statutes  is  twofold.  They  are  intended  to  prevent  the  unfair  prac- 
tices adopted  by  some  companies  when  seeking  the  risks,  as  said 
in  Price  v.  Standard  Life  &  Accident  Ins.  Co.,  90  Minn.  264,  95  N. 
W.  1118,  and  to  relieve  against  the  hardships  arising  from  the 
strict  enforcement  of  the  common  law  as  to  warranties. 

Hartford  Life  Ins.  Co.  v.  Stallings,  110  Tenn.  1,  72  S.  W.  960 ;  Kern  v. 
Supreme  Council  American  Legion  of  Honor,  167  Mo.  471,  67  S.  W. 
252. 

These  statutes  are  remedial  in  their  nature  (Penn  Mut.  L,ife 
Ins.  Co.  V.  Mechanics'  Savings  Bank  &-Trust  Co.,  72  Fed.  413,  19 
C.  C.  A.  286,  38  L.  R.  A.  33)  and  they  apply  to  all  policies  issued 
after  the  act  is  in  force. 

Klostermann  v.  Germania  Life  Ins.  Co.,  6  Mo.  App.  582;  Christian  v. 
Connecticut  Mut.  Life  Ins.  Co.,  45  S.  W.  268,  143  Mo.  460;  White 
V.  Connecticut  Mut  Life  Ins.  Co!,  29  Fed.  Cas.  1011 ;  John  Hancock 
Mut.  Life  Ins.  Co.  v.  Warren,  59  Ohio  St  45,  51  N.  E.  546. 

In  Franklin  Life  Ins.  Co.  v.  Galligan,  71  Ark.  295,  73  S.  W.  102, 
100  Am.  St.  Rep.  73,  it  was  held  that  an  amendment  to  the  Missouri 


1  Georgia:  Code  1895,  §  2097,  pro-  cation  for  a  policy  of  insurance  shall  be 
vides  that  every  application  for  insur-  deemed  representations,  and  that  any 
ance  must  be  made  in  the  utmost  good  misrepresentation  shall  not  avoid  the 
faith,  and  that  any  variation  by  which  policy,  unless  material  or  fraudulent, 
the  nature  or  extent  or  character  of  the  Maryland:  Laws  1894,  c.  662,  pro- 
risk  is  made  will  void  the  policy.  Sec-  vides  that  no  misrepresentation  or  un- 
tion  2008  provides  that  representations,  true  statement  in  the  application  for  life 
if  material,  must  be  true.  If,  however,  insurance,  if  made  in  good  faith,  shall 
the  party  has  no  knowledge,  but  states  avoid  the  policy,  unless  it  relates  to 
on  the  representation  of  others  in  good  some  matter  material  to  the  risk, 
faith,  falsity  of  the  statement  does  not  Massachusetts:  Rev.  Laws  1902,  c. 
void  the  policy.  118,  §  21,  provides  that  no  representa- 

lowa:  Code  1897,  §  1812,  provides  tion  or  warranty,  made  in  the  negotia- 
that  where  the  medical  examiner  of  any  tion  of  a  contract  of  insurance,  shall  be 
life  insurance  company  issues  a  certifi-  deemed  material,  to  defeat  the  policy, 
cate  of  health,  or  declares  the  applicant  unless  made  with  actual  intent  to  de- 
a  fit  subject  for  insurance,  or  so  reports  ceive,  or  unless  the  matter  misrepresent- 
to  the  company,  such  company  shall  be  ed  or  made  a  warranty  increased  the 
estopped  from  pleading,  in  defense  of  an  risk. 

action  on  the  policy,  that  the  assured  Minnesota:  Laws  1895,  c.  175,  §  20, 
was  not  in  the  condition  of  health  re-  provides  that  no  oral  or  written  mis- 
quired,  unless  the  policy  was  procured  representation,  made  in  the  negotiation 
by  or  through  the  fraud  or  deceit  of  the  of  a  contract  or  policy  of  insurance, 
assured.  shall  be  deemed  material  or  avoid  the 

Kentucky:    Ky.  St  1899,  §  639,  pro-  policy,  unless  made  with  actual  intent 

vides  that  all  statements  in  any  appli-  to  deceive  and  defraud,   or   unless   the 
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statute,  making  it  applicable  to  citizens  of  Missouri  alone,  did  not 
affect  a  policy  holder,  not  a  resident  of  Missouri,  whose  policy  was 
issued  prior  to  the  amendment.  While  these  statutes  apply  to  false 
answers  to  interrogatories  contained  in  the  application,  they  do 
not  apply  to  conditions  in  the  policy  itself. 

Metropolitan  Life  Ins.  Co.  v.  Howie,  62  Ohio  St.  204,  56  N.  E.  908 ;  Con- 
nell  V.  Mutual  Life  Ins.  Co.,  16  Pa.  Super.  Ct  520. 

(b)    Constitutionality  and  validity  o£  statutes. 

Though  the  validity  of  these  statutes  has  been  questioned  on  vari- 
ous grounds,  the  authorities  are  agreed  that  their  provisions  are 
not  objectionable  on  constitutional  grounds.  The  constitutionality 
of  the  Ohio  statute  was  sustained  in  John  Hancock  Life  Ins.  Co. 
V.  Warren,  59  Ohio  St.  45,  51  N.  E.  546,  citing  National  Life  Ins. 
Co.  V.  Brobst,  56  Ohio  St.  728,  49  N.  E.  1113  (memorandum  deci- 
sion). This  statute  was  adopted  to  abrogate  the  rule  laid  down 
in  Connecticut  Mut.  Life  Ins.  Co.  v.  Pyle,  44  Ohio  St.  19,  14  N.  E. 
465,  58  Am.  Rep.  781,  where  it  was  held  that,  as  to  matters  ma- 
terial to  the  risk,  any  untrue  answer  or  concealment  would  avoid 
the  policy,  though  there  was  no  actual  fraud,  but  even  an  inno- 


matter  miBrepresented  increase  the  risk 
of  loss. 

Missouri:  Rev.  St.  1889,  §  5849  (Rev. 
St  1899,  §  7890),  provides  that  no  mis- 
representation, made  in  obtaining  a  pol- 
icy of  life  insurance,  shall  be  deemed 
material,  or  render  the  policy  void,  un- 
less the  matter  misrepresented  shall 
actually  contribute  to  the  contingency 
or  event  on  which  the  policy  has  be- 
come due  and  payable. 

North  Carolina:  Laws  1893,  c.  299,  J 
9,  declares  that  all  statements  or  de- 
scriptions, in  any  application  for  a  pol- 
icy of  insurance,  shall  be  deemed  rep- 
resentations, and  that  a  misrepresenta- 
tion shall  not  prevent  a  recovery  on  the 
policy,  unless  material  or  fraudulent. 

Ohio:  Bates'  Ann.  St.  §  3625,  de- 
clares that  no  answer  to  an  interroga- 
tory in  an  application  for  insurance 
shall  bar  the  right  to  recover,  unless  it 
be  clearly  proved  that  such  answer  is 
willfully  false  and  fraudulently  made, 
and  is  material  to  the  risk. 
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Pennsylvania:  P.  &  L.  Dig.  p.  2382, 
par.  88  (Act  June  23,  1885,  §  1),  pro- 
vides that,  whenever  the  application  or 
the  policy  of  life  insurance  contains  a 
clause  of  warranty,  no  misrepresenta- 
tion or  untrue  statement,  made  in  good 
faith,  shall  avoid  the  policy,  unless  it  re- 
lates to  some  matter  material  to  the 
risk. 

Tennessee:  Acts  1895,  c.  160,  §  22, 
provides  that  no  misrepresentation  or 
warranty  in  an  application  for  insur- 
ance shall  be  deemed  material,  or  affect 
the  validity  of  the  policy,  unless  made 
with  actual  intent  to  deceive,  or  unless 
the  matter  misrepresented  increases  the 
risk  of  loss. 

Virginia:  Acts  1899-1900,  p.  550,  c. 
515,  approved  February  26,  1900  [Va. 
Code  1904,  p.  1766,  §  3344a],  provides 
that  a  false  answer  to  interrogatories  in 
an  application  for  insurance  shall  not 
render  the  policy  void,  unless  it  be  clear- 
ly proved  that  such  answer  was  will- 
fully false,  or  fraudulently  made,  or 
that  it  was  material. 
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cent  misapprehension  of  the  purport  of  the  questions  and  answers. 
The  decision  in  the  Warren  Case  is  based  on  the  broad  ground  that 
the  subject-matter  of  insurance  is  a  franchise,  as  held  in  State  v. 
Ackerman,  51  Ohio  St.  163,  37  N.  E.  828,  24  L.  R.  A.  298;  that  the 
state  has  a  right  to  prescribe  the  terms  and  conditions  upon  which 
it  grants  such  franchise;  that  the  insurance  company,  having  ac- 
cepted the  franchise,  is  bound  thereby,  and  must  accept  the  bur- 
dens with  the  benefits.  The  decision  in  this  case  was  reviewed  on 
error  and  affirmed  in  John  Hancock  Mut.  Life  Ins.  Co.  v.  Warren, 
181  U.  S.  73,  21  Sup.  Ct.  535,  45  L.  Ed.  955.  The  court  says  that  it 
was  for  the  L,egislature  of  Ohio  to  define  the  public  policy  of  that 
state  in  respect  of  life  insurance,  and  to  impose  such  conditions 
on  the  transaction  of  business  by  life  insurance  companies  within  ■ 
the  state  as  was  deemed  best;  that  there  is  no  arbitrary  classifica- 
tion or  unlawful  discrimination  in  such  legislation,  and  the  federal 
Constitution  cannot  be  said  to  have  been  violated  in  the  exercise 
by  the  state  of  its  undoubted  power  over  corporations. 

In  Fidelity  &  Casualty  Co.  v.  Freeman,  109  Fed.  847,  48  C.  C. 
A.  692,  54  h.  R.  A.  680,  the  court  held  that  the  Tennessee  statute 
(Acts  1895,  c.  160,  §  22)  is  not  invalid,  under  the  provision  of  the' 
state  Constitution  prohibiting  special  or  class  legislation,  because 
the  act  excepts  from  its  operation  contracts  for  life  and  casualty 
insurance  upon  the  assessment  plan.  In  Schuermann  v.  Union 
Central  Life  Ins.  Co.,  165  Mo.  641,  65  S.  W.  733,  it  was  held 
that  the  Missouri  statute  does  not  violate  the  United  States  Consti- 
tution (Amendments,  art.  14,  §  1),  providing  that  no  state  shall 
deny  to  any  person  the  equal  protection  of  the  laws,  because  it 
designates  a  class  in  the  community  to  be  brought  within  its  oper- 
ation;^ and  in  the  same  case  the  court  said  that  the  statute  does 
not  violate  Const,  art.  2,  §  30,  providing  that  no  person  shall  be 
deprived  of  his  property  without  due  process  of  law,  as  an  insur- 
ance company  has  no  vested  right  in  a  mere  form  of  procedure 
heretofore  adopted  by  the  state  or  in  force  at  a  given  time.  Sim- 
ilarly it  was  said,  in  Jenkins  v.  Covenant  Mut.  Life  Ins.  Co.,  171  Mo. 
375,  71  S.  W.  688,  that  the  Missouri  statute  does  not  violate  Const. 


2  See,  also,  Orient  Ins.  (3o.  V.  Daggs,  laws  which  shall  abridge  the  privileges 

172  U.  S.  557,  19  Sup.  Ct.  281,  43  L.  or  immunities  of  citizens  of  the  United, 

Ed.  552,  where  it  was  held  that  a  cor-  States,  and  cannot,  therefore,  Invoke  the' 

poration    is   not   a   citizen,   within    the  protection  of  such  provision  as  against 

meaning  of  the  constitutional  provision  a  state  statute, 
prohibiting   a   state   from   making   any 
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art.  4,  §  53,  prohibiting  the  passage  of  any  special  law  regulating 
the  practice  or  jurisdiction  of  courts,  or  changing  the  rules  of  evi- 
dence in  any  judicial  proceeding;  the  ground  of  the  decision  being 
that,  though  such  statute  applies  only  to  policies  issued  by  old 
line  companies,  so  called,  doing  business  on  the  stipulated  premium 
plan,  the  legislature  has  a  constitutionl  right  to  discriminate 
between  the  liabilities  of  such  companies  and  those  doing  business 
on  the  assessment  plan.  The  Pennsylvania  act  of  June  23,  1885,  was 
held,  in  Penn  Mut.  Life  Ins.  Co.  v.  Mechanics'  Savings  Bank  & 
Trust  Co.,  72  Fed.  413,  'l9  C.  C.  A.  286,  38  L.  R.  A.  33,  to  be  a 
valid  exercise  of  the  police  power  of  the  state.  This  doctrine  was 
approved  in  McClain  v.  Provident  Savings  L,ife  Assur,  Soc,  110 
Fed.  80,  49  C.  C.  A.  31.» 

(c)   Application  of  statute  to  ^varranties. 

These  statutes,  whether  they  speak  of  statements  as  warranties 
or  not,  have  been  held  to  include  warranties. 

Lovell  V.  Alliance  Life  Ins.  Co.,  15  Fed.  Cas.  1000;  White  v.  Oonnecti- 
cut  Mut.  Life  Ins.  Co.,  29  Fed.  Cas.  1011 ;  Deane  v.  Southwestern 
Mut.  Life  Ass'n,  86  Mo.  App.  459 ;  Jenkins  v.  Covenant  Mut.  Life 
Ins.  Co.,  171  Mo.  375,  71  S.  W.  G88,  construing  the  Missouri  statute. 

In  the  last  case  the  principle  is  also  applied  to  a  warranty  con- 
tained in  an  application  for  reinstatement  after  forfeiture.  In  Van 
Cleave  v.  Union  Casualty  &  Surety  Co.,  82  Mo.  App.  668,  the 
court  seems  to  have  taken  a  different  view,  and  held  that  the  mis- 
representations in  that  case  did  not  fall  within  the  provisions  of 
the  statute,  because  they  were  warranties.  Two  of  the  judges, 
however,  dissented  in  regard  to  that  point,  and  construed  the  statute 
as  applicable,  even  though  the  misrepresentation  was  a  warranty. 
In  White  v.  Provident  Savings  Life  Assur.  Soc,  163  Mass.  108,  39  N. 
E.  771,  27  L.  R.  A.  398,  the  court  held  that  the  Massachusetts  statute 
applied  to  warranties  incorporated  into  the  policy  as  well  as  to 

»  A  Missouri  statute  relating  to  for-  lation  of  interstate  commerce,  and  that, 

feiture  of  policies  was  involved  in  New  moreover,  the  interstate  character  of  the 

York  Life  Ins.  Co.  v.  Cravens,  178  U.  contract  of   life   insurance   made  by   a 

S.  389,  20  Sup.  Ct.  962,  44  L.  Ed.  1116.  resident  of  one  state  with  a  corporation 

The  court,  holding  that  the  business  of  of  another  state  does  not  give  immunity 

life    insurance    is    not    commerce,    said  from  the  control  of  the  state  in  which 

that   the   state   statute   regulating  con-  the  insured  resides,  and   in  which  the 

tracts  of  life  insurance,  made  between  corporation    does    business.     See,    also, 

residents  of  the  state  and  corporations  Cent.  Dig.  vol.  10,  "Commerce,"  col.  691, 

of  other  states,  is  not  invalid  as  a  regu-  §  33. 
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mere  misrepresentations.  In  Hartford  Life  Ins.  Co.  v.  Stallings, 
110  Tenn.  1,  72  S.  W.  960,  it  was  held  that,  as  it  was  intended 
to  relieve  against  the  hardships  arising  from  the  enforcement  of  the. 
common  law  as  to  warranties  in  insurance  policies,  the  statute 
must  be  construed  as  though  the  word  "warranty"  was  included 
therein;  such  being  apparently  the  intention  of  the  legislature. 
In  Connell  v.  Metropolitan  Life  Ins.  Co.,  16  Pa.  Super.  Ct.  520,  it 
was  held,  however,  that  the  Pennsylvania  act  of  June  23, 1885,  while 
it  related  to  warranties  in  the  application  for  life  insurance,  did 
not  apply  to  express  covenants  in  the  policy  itself  not  directly 
dependent  on  such  warranties. 

(d)    Operation  of  statute  as  affected  by  intent  of  applicant. 

Under  the  provisions  of  these  statutes  a  misrepresentation  or 
breach  of  warranty,  to  avoid  the  policy,  must  be  willful,  or  made 
fraudulently,  with  intent  to  deceive. 

Such  Is  the  doctrine  of  Equitable  Life  Assurance  Society  v.  Paterson, 
41  Ga.  338,  5  Am.  Rep.  535;  Southern  life  Ins.  Co.  t.  Wilkinson, 
53  Ga.  535 ;   Ger.  Am.  Mut  Life  Ass'n  v.  Farley,  102  Ga.  720,  29  S. 

B.  615 ;    Fidelity  Mut.  Life  Ins.  Ass'n  v.  Jeffords,  107  Fed.  402,  46 

C.  0.  A.  377,  53  L.  R.  A.  193,  construing  the  Georgia  statute ;  John 
Hancock  Life  Ins.  Co.  v.  Warren,  59  Ohio  St  45,  51  N.  E.  546,  af- 
firmed in  181  U.  S.  73,  21  Sup.  Ct.  535,  45  L.  Ed.  955 ;  Andrews  v. 
National  Life  Ins.  Oo.,  7  Ohio  Dec.  307;  Northwestern  Mut  Life 
Ins.  Co.  V.  Risley,  22  Ohio  Cir.  Ot.  R.  160,  12  O.  0.  D.  186,  constru- 
ing the  Ohio  statute;  Levie  v.  Met  Life  Ins.  Co.,  163  Mass.  117, 
39  N.  E.  702;  Hogan  v.  Met  Life  Ins.  Co.,  164  Mass.  448,  41  N.  E. 
663 ;  Dolan  v.  Mutual  Reserve  Fund  Life  Ass'n,  178  Mass.  197,  53 
N.  E.  398,  construing  the  Massachusetts  statute.  A  similar  doctrine 
was  laid  down  In  Price  v.  Standard  Life  &  Accident  Ins.  Co.,  90 
Minn.  264,  95  N.  W.  1118,  and  Albert  v.  Mutual  Life  Ins.  Co.,  122 
N.  C.  92,  30  S.  E.  327,  65  Am.  St  Rep.  693. 

In  Lutz  v.  Metropolitan  Life  Ins.  Co.,  186  Pa.  527,  40  Atl.  1104, 
construing  the  Pennsylvania  statute,  it  was  said  that  an  untrue 
statement,  even  if  material,  would  not  avoid  the  policy,  if  made  in 
good  faith.  The  same  doctrine  was  asserted  in  Penn  Mut.  Life 
Ins.  Co.  V.  Mechanics'  Savings  Bank  &  Trust  Co.,  72  Fed.  413,  10 
C.  C.  A.  286,  38  L.  R.  A.  33 ;  but  it  was  said  that,  if  the  statement 
was  made  in  bad  faith  and  for  the  purpose  of  misleading  the  com- 
pany, the  policy  would  be  avoided,  notwithstanding  the  immate- 
riality of  the  fact  inquired  about.  This  doctrine  was  reaffirmed 
in  73  Fed.  653,  19  C.  C.  A.  316,  38  L.  R.  A.  33,  on  a  petition  for  a 
rehearing,  and  it  was  said  that  the  provision  that  no  material  mi.s- 
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representation  shall  avoid  the  policy,  unless  made  in  bad  faith, 
means  an  actual  intent  to  mislead  or  deceive,  and  does  not  include 
a  misstatement  honestly  made,  through  inadvertence,  or  even  gross 
forgetfulness  or  carelessness. 

Under  the  Kentucky  statute,  a  substantial  misstatement  in  re- 
gard to  a  matter  material  to  the  risk  will  avoid  the  policy,  though 
made  without  an  intent  to  deceive  (Provident  Sav.  Life  Assur.  Soc. 
V.  Dees  [Ky.]  86  S.  W.  522). 

(e)    Same— Missouri  statute. 

In  Klostermann  v.  Germania  Life  Ins.  Co.,  6  Mo.  App.  582,  the 
court  seems  to  have  taken  the  position  that  the  Missouri  statute, 
which  provides  that  an  untrue  statement  shall  not  defeat  the  policy, 
unless  it  relates  to  a  matter  contributing  to  the  loss,  would  apply, 
whether  the  statements  were  made  fraudulently  or  in  good  faith. 
But  in  Ashford  v.  MetropoHtan  Life  Ins.  Co.,  80  Mo.  App.  638, 
the  court  held  that  the  statute  would  not  apply  if  the  representa- 
tions were  willful  or  fraudulent,  calling  attention  to  White  v.  In- 
surance Co.,  29  Fed.  Cas.  1011,  in  which  the  Missouri  statute  was 
construed,  and  wherein  Judge  Dillon  expressed  the  opinion  that 
willful  or  fraudulent  misrepresentations  would  not  come  within 
the  operation  of  the  statute.  Following  the  Ashford  Case,  the  court, 
in  Van  Cleave  v.  Union  Casualty  &  Surety  Co.,  82  Mo.  App.  668, 
held  that  a  willful  misrepresentation  would  avoid  the  policy,  if  it 
related  to  a  fact  made  material  by  the  agreement  of  the-  parties. 
Similarly  it  was  said,  in  Summers  v.  Metropolitan  Life  Ins.  Co., 
90  Mo.  App.  691,  that  the  statute  did  not  do  away  with  the  defense 
of  actual  fraud. 

The  doctrine  of  the  Ashford  and  Van  Cleave  Cases  has,  however, 
been  overruled  in  later  cases.  Thus,  in  Schuermann  v.  Union  Cen- 
tral Life  Ins.  Co.,  165  Mo.  641,  65  S.  W.  723,  the  court,  while  con- 
ceding that  the  statute  did  not  restrain  the  power  of  a  court  of 
equity  to  relieve  against  actual  fraud,  regarded  the  plea  that  the 
applicant  knowingly  made  untrue  statements  as  a  legal,  and  not  an 
equitable,  defense;  thus  practically  announcing  the  rule  that  the 
statute  must  operate,  even  if  the  misrepresentation  is  willful.  The 
rule  was  subsequently  reiterated  in  Kern  v.  Supreme  Council 
American  Legion  of  Honor,  167  Mo.  471,  67  S.  W.  252.  On  the 
authority  of  these  cases  it  was  held,  in  Ashford  v.  Metropolitan 
Life  Ins.  Co.,  98  Mo.  App.  505,  72  S.  W.  712,  overruling  the  decision 
in  80  Mo.  App.  638,  that  a  willfully  false  statement  was  no  defense 
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to  the  policy,  if  it  related  to  a  matter  not  contributing  to  the  death 
of  the  insured. 

(f)    Same— Iowa  statute. 

The  provisions  of  the  Iowa  statute  were  considered  in  Welch 
V.  Union  Central  Life  Ins.  Co.,  108  Iowa,  224,  78  N.  W.  853,  50  L. 
R.  A.  774,  and  it  was  there  stated  that  the  company  may  plead 
fraud  in  obtaining  the  certificate  of  the  medical  examiner,  regard- 
less of  the  fact  whether  the  examiner  was  actually  deceived,  and 
that  the  statute  is  not  conclusive  on  the  insurer  if  the  certificate, 
and  consequently  the  policy,  is  procured  by  fraud.  In  view,  how- 
ever, of  later  decisions,  and  especially  Wood  v.  Farmers'  Life 
Ass'n,  121  Iowa,  44,  95  N.  W.  226,  this  cannot  be  construed  as  a 
decision  that  the  statute  is  inoperative  if  the  policy  is  procured  by 
fraud.  As  said  in  Peterson  v.  Des  Moines  Life  Ass'n,  115  Iowa, 
668,  87  N.  W.  397,  it  is  fraud  in  procuring  the  certificate  or  report 
of  the  medical  examiner,  and  not,  fraud  in  procuring  the  policy,  that 
must  be  shown  to  defeat  the  policy,  under  the  provisions  of  the 
statute. 

Such,  too,  is  the  principle  laid  down  in  Weimer  v.  Economic  Life  Ass'n, 
108  Iowa,  451,  79  N.  W.  123 ;  Stewart  v.  Equitable  Mut  life  Ass'n, 
110  Iowa,  528,  81  N.  W.  782 ;  Nelson  v.  Nederland  Lite  Ins.  Co.,  110 
Iowa,  600,  81  N.  W.  807;  Brown  v.  Modern  Woodmen,  115  Iowa, 
450,  88  N.  W.  965. 

The  reason  of  the  rule  is  said  in  the  Weimer  Case  to  be  that,  as 
the  company  has  investigated  and  ascertained  for  itself  that  the 
applicant  is  a  fit  subject  for  insurance,  it  cannot  interpose  a  defense 
based  on  the  existence  of  facts  which  it  knew  or  might  have  known, 
from  the  result  of  the  examination. 

(e)    Operation  of  statute  as  affected  by  materiality  of  statement. 

The  materiality  of  the  statements  alleged  to  be  false  is  a  deter- 
mining factor  in  putting  the  statute  into  operation. 

This  has  been  asserted  in  Equitable  Life  Assurance  Society  v.  Pater- 
son,  41  Ga.  338,  5  Am.  Rep.  535 ;  Southern  Life  Ins.  Co.  v.  Wilkin- 
son, 53  Ga.  535 ;  German  Am.  Mutual  Life  Ass'n  v.  Farley,  102  Ga. 
720,  29  S.  E.  615 :  Mutual  Benefit  Life  Ins.  Co.  v.  Daviess'  Ex'r,  87 
Ky.  541,  9  S.  W.  812 ;  Mutual  Life  Ins.  Co.  v.  Thomson,  94  Ky.  253, 
22  S.  W.  S7 ;  Union  Central  Life  Ins.  Co.  v.  Lee,  20  Ky.  Law  Rep. 
839,  47  S.  W.  614 ;  Christian  v.  Connecticut  Mut.  Life  Ins.  Co.,  143 
Mo.  460,  45  S.  W.  2G8:  John  Hancock  Life  Ins.  Co.  v.  Warren,  59 
Ohio  St.  45,  51  N.  E.  546,  alflrmed  in  181  U.  S.  73,  21  Sup.  Ct  535, 
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45  L.  Ed.  955 ;  Northwestern  Mut.  Life  Ins.  Co.  t.  Risley,  12  O.  O. 
D.  1S6 ;  Hermany  v.  Fidelity  Mut.  Life  Ass'n,  151  Pa.  17,  24  Atl. 
1064 ;  Keatley  v.  Travelers'  Ins.  Co.,  187  Pa.  197,  40  Atl.  808 ;  Wy- 
man  v.  Fidelity  Mut.  Life  Ass'n,  17  Pa.  Co.  Ct  R.  259;  Murpby  v. 
Prudential  Ins.  Co.,  205  Pa.  444,  55  Atl.  19 ;  Price  v.  Standard  Life 
&  Ace.  Ins.  Co.,  90  Minn.  264,  95  N.  W.  1118;  Proctor  v.  Metropol- 
itan Life  Ins.  Co.,  20  Pa.  Super.  Ct  523. 

A  similar  doctrine  has  been  announced,  in  construing  the  Penn- 
sylvania statute,  in  Fidelity  Mut.  Life  Ass'n  v.  Ficklin,  74  Md.  172, 
23  Atl.  197,  affirming  21  Atl.  680,  and  in  Penn  Mut.  Life  Ins.  Co. 
V.  Mechanics'  Savings  Bank  &  Trust  Co.,  72  Fed.  413,  19  C.  C.  A. 
286,  38  L.  R.  A.  33,  where  it  was  also  held  that,  if  the  answer  was 
given  in  bad  faith,  the  policy  would  be  avoided,  notwithstanding 
the  immateriality  of  the  fact  inquired  about.  The  doctrine  laid 
down  in  this  last  case  was  reaffirmed  on  rehearing  in  73  Fed.  653, 
19  C.  C.  A.  316,  38  L.  R.  A.  33. 

The  principle  finds  support,  also,  in  Fidelity  Mut.  Life  Ass'n  v. 
Miller,  92  Fed.  63,  34  C.  C.  A.  211,  where  the  Maryland  statute  was 
construed;  it  being  similar  in  its  provisions  to  the  Pennsylvania 
statute  and  the  Pennsylvania  cases  being  relied  on  as  authority. 
In  March  v.  Metropolitan  Life  Ins.  Co.,  186  Pa.  629,  40  Atl.  1100, 
65  Am.  St.  Rep.  887,  the  court  held  that  the  statute  did  not  change 
the  rule  as  to  what  matters  were  material ;  that  statements  which 
were  regarded  as  material  before  the  act  was  passed  were  still 
material,  and  should  be  so  pronounced  by  the  court  without  refer- 
ence to  the  jury. 

This  doctrine  has  been  followed  in  Lutz  v.  Mutual  Life  Ins.  Co.,  186  Pa. 
527,  40  Atl.  1104 ;  Wyman  v.  Fidelity  Mut.  Life  Ass'n,  17  Pa.  Co. 
Ct  R.  259 ;  Proctor  v.  Metropolitan  Life  Ins.  Co.,  20  Pa.  Super.  C?t 
523 ;   Murphy  v.  Prudential  Ins.  Co.,  205  Pa.  444,  55  Atl.  19. 

The  misrepresentations  must  relate  to  matters  increasing  the  risk, 
under  the  Massachusetts  statute. 

Rainger  v.  Boston  Mut.  Life  Ass'n,  167  Mass.  109,  44  N.  E.  1088 ;  Brown 
V.  Greenfield  Life  Ass'n,  172  Mass.  498,  53  N.  El  129 ;  Dolan  v.  Mu- 
tual Reserve  Fund  Life  Ass'n,  173  Mass.  197,  53  N.  E.  398. 

In  North  Carolina  and  Missouri  it  has  been  held  that  the  mis- 
representation must  refer  to  matters  contributing  to  the  loss,  within 
the  statutes  of  those  states. 

Albert  v.  Mutual  Life  Ins.  Co.,  122  N.  C.  92,  30  S.  E.  327,  65  Am.  St. 
Rep.  603;    Thassler  v.  German  Mut  Life  Ass'n,  67  Mo.  App.  505; 
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Christian  v.  Connecticut  Mat.  Life  Ins.  Co.,  143  Mo.  460,  45  S.  W. 
268.  A  similar  constinictlon  of  the  Missouri  statute  was  made  in 
Franklin  Life  Ins.  Co.  v.  Galligan,  71  Ark.  295,  73  S.  W.  102,  100 
Am.  St.  Rep.  73,  where  a  Missouri  contract  was  involved, 

(h)   Validity  of  stipulations  intended  to  evade  the  operation  of  stat- 
utes. 

It  has  often  been  attempted  to  evade  the  effect  of  these  statutes 
by  including  in  the  contract  a  stipulation  to  the  effect  that  all 
the  statements  and  declarations  of  the  applicant  shall  be  considered 
material,  notwithstanding  the  provisions  of  any  statute  to  the 
contrary.  It  was  held,  in  Johnson  v.  Me.  &  N.  B.  Ins.  Co.,  83  Me. 
183,  22  Atl.  107,  that,  where  it  is  stipulated  in  a  policy  that  all  the 
statements  therein  are  material,  the  court  cannot  pronounce  any 
of  them  immaterial,  without  an  enabling  statute.  The  question 
as  to  the  validity  and  effect  of  such  stipulations  was  raised  in  the 
early  case  of  White  v.  Connecticut  Mut.  Life  Ins.  Co.,  29  Fed.  Cas. 
1011,  where  it  was  held  that  if  the  provisions  of  the  policy  are  in 
conflict  with  the  Missouri  statute,  the  latter  controls,  and  that  no 
waiver  of  the  benefits  of  the  act  could  arise  by  implication.  In 
Hermany  v.  Fidelity  Mut.  Life  Ass'n,  151  Pa.  17,  24  Atl.  1064, 
the  Pennsylvania  act  of  June  23,  1885,  was  held  to  be  of  binding 
effect,  though  the  application  expressly  provided  that  every  state- 
ment therein  should  be  material,  notwithstanding  any  law  to  the 
contrary.  In  Fidelity  Mut.  Life  Ass'n  v.  Miller,  92  Fed.  63,  34  C. 
C.  A.  211,  involving  the  construction  of  the  Maryland  statute,  the 
court  held  that  the  company  could  not  contract  with  the  insured 
that  matters  ordinarily  regarded  as  immaterial  should  be  construed 
as  material.  In  Keatley  v.  Travelers'  Ins.  Co.,  187  Pa.  197,  40  Atl. 
808,  where  it  was  attempted  to  evade  the  provisions  of  the  Penn- 
sylvania act  by  reciting  in  the  policy  that  the  contract  should  be 
construed  by  the  laws  of  Connecticut,  the  court  held  that  such  an 
agreement  was  against  public  policy,  and  that  the  contract  must 
be  governed  by  the  Pennsylvania  act.  This  doctrine  was  approved 
in  McClain  v.  Provident  Savings  Life  Assurance  Society,  110  Fed. 
80,  49  C.  C.  A.  31.  Similarly,  in  Dolan  v.  Mutual  Reserve  Fund 
Life  Ass'n,  173  Mass.  197,  53  N.  E.  398,  the  court  said  that,  where 
parties  are  contracting  within  the  commonwealth  in  regard  to  a 
matter  which  without  their  contract  would  plainly  be  governed 
by  the  laws  of  the-  state,  enacted  on  grounds  of  public  policy,  it  is 
at  least  doubtful  whether  they  can  be  permitted  to  nullify  those 
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laws  by  a  stipulation  that  the  contract  shall  be  governed  by  the 
laws  of  another  state. 

The  rule  that  such  stipulations  are  invalid  has  also  been  asserted  in 
North  American  Ace.  Ins.  Co.  v.  Sickles,  23  Ohio  Cir.  Ct  R.  594, 
and  Fidelity  Mut.  Life  Ass'n  v.  Jeffords,  107  Fed.  402,  46  C.  O.  A. 
3T7,  53  L.  R.  A.  193. 

On  the  other  hand,  it  would  seem  that  the  courts  of  Virginia 
take  a  different  view,  as  it  was  held  in  Union  Central  Life  Ins.  Co. 
V.  Pollard,  94  Va.  146,  26  S.  E.  421,  36  L.  R.  A.  271,  64  Am.  St. 
Rep.  715,  that  the  parties  may  stipulate  that  the  policy  shall  be 
construed  according  to  the  laws  of  the  state  of  the  domicile  of  the 
corporation,  although  it  is  true  that  in  this  case  the  principle 
brought  the  contract  under  the  operation  of  the  Ohio  statute  re- 
lating to  misrepresentations.  In  New  York  Life  Ins.  Co.  v.  Block, 
6  O.  C.  D.  166,  where  the  contract  provided  it  should  be  governed 
by  the  laws  of  the  state  where  the  insurer  resided,  such  provision 
was  held  to  be  of  no  effect ;  the  court  saying  that  the  laws  founded 
on  public  policy  for  the  protection  of  all  the  citizens  of  the  state 
cannot  be  evaded  or  qualified  by  a  contract  between  a  citizen  of 
this  state  and  citizens  of  another,  permitted  to  do  business  in  this 
state  only  by  compliance  with  the  conditions  imposed  by  statute.* 
A  similar  doctrine  was  laid  down  in  John  Hancock  Mut.  Life  Ins. 
Co.  V.  Warren,  181  U.  S.  73,  21  Sup.  Ct.  535,  45  L.  Ed.  955.  The 
doctrine  as  to  foreign  corporations  was  well  stated  in  Fletcher  v. 
New  York  Life  Ins.  Co.  (C.  C.)  13  Fed.  526,  where  it  was  said 
that  a  foreign  insurance  company  cannot  withdraw  itself  from  the 
operation  of  the  statutes  of  the  state  in  which  it  does  business  by 
the  insertion  of  clauses  in  its  policies.  To  hold  otherwise  would 
be  subversive  of  the  right  of  the  state  to  decide  on  what  terms  a 
foreign  corporation  should  be  admitted  to  do  business  within  the 
state.  Primarily  a  corporation  has  no  existence  beyond  the  ter- 
ritorial limits  of  the  state  creating  it,  and  when  it  undertakes  busi- 
ness beyond  those  limits  it  does  so  only  by  comity."     A  similar 


*  Contracts     contravening     statutory  by  corporations  of  other  states  from  the 

provisions,   void  as  against  public  pol-  operation  of  the  Missouri  statutes,  mak- 

icy,  see  Cent.  Dig.  vol.  11,  "Contracts,"  ing   policies  nonforfeitable   for   default 

cols.  451-493,  §§  468-511.  in    payment    of    premiums,    cannot    be 

0  In  New  York  Life  Ins.  Co.  v.  Crav-  claimed  on  the  ground  that  such  statute 

ens,  178  U.  S.  389,  20  Sup.  Ot.  962,  44  interferes    with    the    contractual    priv- 

L.  Ed.  1116,  it  was  held  that  an  exemp-  ileges  of  the  corporation,  since  the  state 

tion  of  policies  of  life  insurance  issued  has  power  to  compel  such  corporations 
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question  was  presented  in  Fidelity  Mut.  Life  Ass'n  v.  Ficklin,  74 
Md.  172,  21  Atl.  680,  23  Atl.  197,  where  it  was  held  that  a  life  policy 
issued  by  a  Pennsylvania  company,  and  providing  that  any  state- 
ment, though  made  in  good  faith,  if  untrue,  should  render  the  policy 
void,  notwithstanding  any  statute  or  law  to  the  contrary,  is  invalid 
so  far  as  it  conflicts  with  the  Pennsylvania. statute;  the  court  bas- 
ing its  decision  on  the  ground  that  a  corporation  is  bound  by  the 
laws  prescribed  by  the  sovereign  authority  from  which  it  derives 
its  corporate  existence." 

(i)    'Wbat  lavir  governs. 

The  question  has  often  been  raised  as  to  what  law  will  govern 
the  construction  of  the  policy  in  view  of  these  statutes.  In  Equi- 
table Life  Assurance  Soc.  v.  Pettus,  140  U.  S.  226,  11  Sup.  Ct.  822, 
35  L.  Ed.  497,  affirming  Wall  v.  Equitable  Life  Assur.  Soc.  (C.  C.) 
32  Fed.  273,  it  was  held  that  where  the  insured  was  a  resident  of 
Missouri,  and  the  application  for  the  policy  was  signed  there,  the 
policy  being  delivered  and  the  premiums  paid  in  Missouri,  the  policy 
is  a  Missouri  contract  and  governed  by  the  laws  of  that  state, 
though  the  insurer  was  a  New  York  corporation  doing  business  in 
Missouri,  and  the  policies  were  executed  in  New  York. 

Quite  a  similar  doctrine  Is  laid  down  in  Lovell  v.  Alliance  Life  Ins.  Co., 
15  Fed.  Cas.  1000,  and  Fidelity  Mut.  Life  Ass'n  v.  Jeffords,  107  Fed. 
402,  46  O.  C.  A.  377,  53  L.  R.  A.  193. 

In  Albert  v.  Mutual  Life  Ins.  Co.,  122  N.  C.  92,  30  S.  E.  327,  65 
Am.  St.  Rep.  693,  it  was  held  that  under  Laws  1893,  c.  299,  §  8, 
all  contracts  of  insurance,  the  applications  for  which  are  taken 
within  the  state,  must  be  deemed  to  have  been  made  within  the 
state  and  subject  to  the  laws  thereof.  In  Fidelity  Mut.  Life  Ins. 
Co.  V.  Ficklin,  74  Md.  172,  21  Atl.  680,  23  Atl.  197,  it  was  held 
that  a  Pennsylvania  contract,  attempted  to  be  enforced  in  Mary- 
land, is  nevertheless  governed  by  the  Pennsylvania  statute.     In 

to  be  subject  to  such  statutes  as  a  condl-  on  the  part  of  the  Legislature  to  control 

tion  of  the  right  to  do  business  in  the  the  action  of  the  parties  In  this  respect, 

state.  But  see  Mobile  Fire  Department  Ins. 

e  Compare  Farmers'  &  Drovers'  Ins.  Co.  v.  Coleman,  58  Ga.  251,  where  the 

Co.  V.  Curry,  13  Bush  (Ky.)  312,  26  Am.  court  held  that  a  stipulation  that  the 

Rep.   194,  where  it  was  held  that  the  validity  of  a  policy  shall  depend  on  im- 

parties  might  agree  in  the  policy  as  to  material  as  well  as  material  statements 

the  effect  to  be  given  to  its  stipulations,  is   in   effect   an   attempt   to   repeal   the 

and  that  there  is  nothing  in  the  Ken-  Georgia  statute,  and  therefore  not  en- 

tucky  statutes  indicating  an  intention  forceable. 
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Franklin  Life  Ins.  Co.  v.  Galligan,  71  Ark.  295,  73  S.  W.  102,  100 
Am.  St.  Rep.  73,  it  was  said  that  a  life  policy  issued  by  a  Missouri 
corporation,  signed  and  sealed  in  Missouri,  providing  for  the  pay- 
ment of  premiums  and  also  for  the  payment  of  loss  in  that  state, 
is  a  Missouri  contract,  governed  by  the  Missouri  statute  relating 
to  misrepresentations.  On  the  other  hand,  it  was  said  in  Sieders 
V.  Merchants'  Life  Ass'n  (Tex.  Civ.  App.)  51  S.  W.  547,  that  where 
a  contract  of  insurance  is  entered  into,  to  be  performed  within  the 
state,  the  laws  of  the  state  will  govern  in  determining  the  effect  to 
be  given  to  the  policy,  though  under  the  laws  of  the  state  in  which 
it  was  issued  false  representations  not  actually  contributing  to  the 
contingency  did  not  vitiate  the  policy,  and  such  false  statements 
did  not  contribute  to  the  loss ;  but  the  Supreme  Court  took  a  differ- 
ent view,  and  in  Sieders  v.  Merchants'  Life  Ass'n,  93  Tex.  194,  54 
S.  W.  753,  it  is  said  that  the  law  of  Missouri  must  govern,  as  the 
policy  was  payable  there,  though  repudiating,  as  a  general  prin- 
ciple, the  theory  that  a  corporation  created  by  the  laws  of  one 
state  brings  with  it  into  a  foreign  state  the  laws  of  the  state  of  its 
creation. 

In  Supreme  Council  Royal  Arcanum  v.  Brashears,  89  Md.  624, 
43  Atl.  866,  73  Am.  St.  Rep.  244,  the  court  held  that,  as  the  cer- 
tificate was  issued  by  a  Massachusetts  corporation,  it  should  be 
governed  by  the  Massachusetts  statute,  notwithstanding  the  fact 
that  it  was  issued  to  a  resident  of  Maryland,  as  it  could  not  be 
supposed  that  the  scheme  of  the  Royal  Arcanum  contemplated  that 
there  should  be  any  privileges  to  one  class  of  its  members  not 
enjoyed  by  another  class.  In  Penn  Mut.  Life  Ins.  Co.  v.  Me- 
chanics' Savings  Bank  &  Trust  Co.,  72  Fed.  413,  19  C.  C.  A.  286, 
38  L.  R.  A.  33,  a  life  policy  issued  on  an  application  providing  that 
the  place  of  contract  shall  be  the  city  of  Philadelphia  and  state  of 
Pennsylvania  is  to  be  governed  by  the  laws  of  Pennsylvania,  though 
the  insured  is  a  resident  of  Tennessee  at  the  time  of  making  the 
application.  In  Goodwin  v.  Provident  Savings  Life  Assur.  Ass'n, 
97  Iowa,  226,  66  N.  W.  157,  33  L.  R.  A.  473,  59  Am.  St.  Rep.  411, 
where  a  policy  executed  in  New  York,  where  the  premiums  were 
payable  and  the  loss  was  to  be  paid,  was  involved,  the  court  held 
it  a  New  York  contract,  in  view  of  a  stipulation  that  it  should  be 
governed  by  the  laws  of  New  York.  A  similar  rule  was  laid  down 
in  Fidelity  Mut.  Life  Ass'n  v.  McDaniel,  25  Ind.  App.  608,  57  N. 
E.  645.    But  in  Keatley  v.  Traveler's  Ins.  Co.,  187  Pa.  197,  40  Atl. 
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808,  and  New  York  Life  Ins.  Co.  v.  Block,  6  O.  C.  D,  166,  it  was- 
held  that  a  policy  will  be  governed  by  the  laws  of  those  states,, 
though  the  contract  provided  that  it  should  be  governed  by  the  law 
of  the  state  where  the  company  was  domiciled.  This  principle  was- 
also  supported  in  McClain  v.  Provident  Savings  Life  Assur.  So- 
ciety, 110  Fed.  80,  49  C.  C.  A.  31;  the  decision  being  based  on 
New  York  Life  Ins.  Co.  v.  Cravens,  178  U.  S.  389,  20  Sup.  Ct.  962,. 
44  L.  Ed.  1116.  Where  the  policy  was  issued  by  an  Ohio  corpora- 
tion on  a  life  in  Virginia,  and  provided  that  the  contracts  should  be 
construed  as  made  in  Ohio,  the  court  held,  in  Union  Central  Life 
Ins.  Co.  V.  Pollard,  94  Va.  146,  26  S.  E.  421,  36  L.  R.  A.  271,  64 
Am.  St.  Rep.  715,  that  the  Ohio  statute  relating  to  misrepresenta- 
tions would  govern.  In  Sieverts  v.  National  Benev.  Ass'n,  95 
Iowa,  710,  64  N.  W.  671,  it  was  held  that  the  Iowa  statutes  relating 
to  misrepresentations  would  be  applied  to  an  insurance  contract 
made  in  another  state,  as,  in  the  absence  of  evidence  to  the  con- 
trary, it  would  be  presumed  that  the  laws  of  said  state  were  the 
same  as  those  of  Iowa  in  relation  to  misrepresentations.  This- 
rule  was  applied  in  Nelson  v.  Nederland  Life  Ins.  Co.,  110  Iowa,. 
600,  81  N.  W.  807.  In  Bottomley  v.  Metropolitan  Life  Ins.  Co.,. 
170  Mass.  274,  49  N.  E.  438,  it  appeared  that  the  original  policy 
was  a  Rhode  Island  contract.  The  policy  having  lapsed,  a  benefi- 
ciary residing  in  Massachusetts  made  application  for  revival,  con- 
ducting negotiations  therefor,  receiving  back  the  revival  policy,^ 
and  paying  the  premiums  in  the  latter  state.  It  was  held  that  the 
policy  was  not  made  a  Massachusetts  contract,  so  as  to  be  gov- 
erned by  the  Massachusetts  statute. 

(j)   To  trliat  companies  the  statute  applies. 

In  view  of  the  Maryland  act  of  1888,  declaring  that  any  person 
or  corporation  engaging  to  pay  money  in  the  event  of  sickness,, 
accident,  or  death  shall  be  deemed  a  life  insurance  company,  it 
was  held,  in  Maryland  Casualty  Co.  v.  Gehrmann,  96  Md.  634,  54 
Atl.  678,  that  the  act  of  1894  relating  to  misrepresentations  and 
breach  of  warranty  applied  to  contracts  of  accident  insurance.  In 
Abraham  v.  Mutual  Reserve  Fund  Life  Ass'n,  183  Mass.  116,  66  N. 
E.  605,  it  was  held  that  the  Massachusetts  statute  applies  to  a 
foreign  company  doing  business  within  the  state.  The  courts,  how- 
ever, are  not  wholly  in  accord  on  the  question  whether  the  stat- 
utes relating  to  the  effect  of  misrepresentations  apply  to  mutuaH 
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"benefit  associations.'  In  Stocker  v.  Boston  Mut.  Life  Ass'n,  170 
Mass.  224,  49  N.  E.  116,  jt  was  held  that,  in  view  of  St.  1895,  c. 
281,  putting  fraternal  associations  on  the  same  footing  as  ordinary 
Jife  companies,  the  statute  applies  to  such  companies. 

This  decision  has  been  followed  In  Brown  v.  Greenfield  Life  Ass'n,  172 
Mass.  498,  53  N.,  E.  129,  and  Dolan  v.  Mutual  Reserve  Fund  Life 
Ass'n,  173  Mass.  197,  53  N.  E.  398. 

In  Grand  Lodge  A.  O.  U.  W.  v.  Bunkers,  23  Ohio  Cir.  Ct.  R. 
487,  it  was  held  that  a  fraternal  benefit  society  is  not  subject  to 
the  Ohio  statute;  and,  as  appears  from  Fidelity  &  Casualty  Co. 
V.  Freeman,  109  Fed.  847,  48  C.  C.  A.  692,  54  L.  R.  A.  680,  assess- 
ment companies  are  expressly  exempted  from  the  operation  of  the 
statute  in  Tennessee.  The  Iowa  statute  does  not  apply  to  fraternal 
-associations,  according  to  Smith  v.  Supreme  Lodge  Knights  and 
Ladies  of  Golden  Precept,  123  Iowa,  '676,  99  N.  W.  553. 

The  Supreme  Court  of  Missouri,  however,  has  taken  a  view  dif- 
ferent from  that  of  the  Massachusetts  cases,  and  has  held  that  the 
Missouri  statute  does  not  apply  to  companies  doing  business  on  the 
assessment  plan. 

Whitmore  v.  Supreme  Lodge  Knights  and  Ladies  of  Honor,  100  Mo.  36, 
13  S.  W.  495 ;  Hanford  v.  Massachusetts  Benefit  Ass'n,  122  Mo.  50, 
26  S.  W.  680 ;  Aloe  v.  Mutual  Reserve  Fund  Life  Ass'n,  147  Mo.  561, 
49  S.  W.  553;  Aloe  v.  Fidelity  Mut  Life  Ass'n,  164  Mo.  675,  55  S. 
W.  993;  Elliott  v.  Des  Moines  Life  Ass'n,  163  Mo.  133,  63  S.  W. 
400;    Thassler  v.  German- American   Life  Ass'n,  67  Mo.  App.   505. 

The  doctrine  was  approved  in  Jacobs  v.  Omaha  Life  Ass'n,  142 
Mo.  49,  43  S.  W.  375,  though  in  that  case  there  was  a  failure  of 
-evidence  as  to  whether  or  not  the  company  was  an  assessment  com- 
pany, and  the  question  was  not  decided.  Subsequently,  however, 
-on  a  second  appeal  (146  Mo.  538,  48  S.  W.  4'62),  it  was  held  that 
the  company  was  an  ordinary  life  company,  and  consequently 
■subject  to  the  provisions  of  the  statute. 

The  Supreme  Court  of  Arkansas,  construing  the  Missouri  statute 
(Franklin  Life  Ins.  Co.  v.  American  Nat'l  Bank  [Ark.]  84  S.  W. 
789),  has  held  that  it  did  not  apply  to  an  assessment  company.  It 
is  interesting  to  note,  however,  that  the  Supreme  Court  of  Texas, 
construing  the  Missouri  statute,  held,  in  Seiders  v.  Merchant's 
Life  Ass'n,  93  Tex.  194,  54  S.  W.  753,  reversing  (Civ.  App.)  51  S. 

'  Mutual  benefit  associations  as  insurance  companies,  see  ante,  vol.  1,  p.  60. 
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W.  547,  that  the  Missouri  statute  is  broad  enough  to  include  policies 
issued  by  assessment  insurance  associations. 

Another  phase  of  the  question  has  arisen  in  Missouri,  namely, 
whether  foreign  assessment  companies  are  within  the  provisions 
of  the  statute.  As  is  shown  in  Kern  v.  Supreme  Council  American 
Legion  of  Honor,  167  Mo.  471,  67  S.  W.  252,  under  the  revision  of 
1879,  foreign  fraternal  societies  were  not  exempt  from  the  oper- 
ation of  the  statute.  By  Laws  1881,  p.  87,  such  exemption  was 
made;  but  the  provision  was  not  carried  into  the  revision  of  1889. 
That  revision  provided,  moreover  (section  6606)  that  all  acts  not 
re-enacted  should  be  deemed  repealed.'  Consequently  the  law  of 
1881,  exempting  foreign  fraternal  societies  from  the  operation  of  the 
statute,  was  repealed ;  and  therefore,  so  far  as  the  certificate  in 
that  case  was  concerned,  the  contract  being  made  in  1885,  the  stat- 
ute relating  to  misrepresentations  applied.  As  shown,  however, 
in  McDermott  v.  Modern  Woodmen,  97  Mo.  App.  636,  71  S.  W. 
833,  Under  the  act  of  March  16,  1897,  permitting  foreign  fraternal 
associations  to  be  admitted  to  do  business  in  the  state  on  the  same 
terms  as  domestic  associations,  a  foreign  association  becomes  ex- 
empt from  the  operation  of  the  statute,  because  domestic  associa- 
tions are  exempt. 

(k)    Questions  of  practice — ^In  general. 

Where,  as  in  Missouri,  the  statute,  in  addition  to  the  provisions 
relating  to  the  effect  of  false  statements,  declares  that  no  defense 
based  upon  misrepresentations  shall  be  valid,  unless  the  defendant 
shall  deposit  in  court  for  the  benefit  of  plaintiff  the  amount  of  the 
premium  received  on  the  policy,  the  company  cannot,  according  to 
Lavin  v.  Empire  Life  Ins.  Co.,  101  Mo.  App.  434,  74  S.  W.  366, 
maintain  such  defense  unless  the  premiums  are  deposited;  but,  if 
it  establishes  the  fact  of  fraudulent  misrepresentations,  plaintiff 
can,  as  said  in  New  York  Life  Ins.  Co.  v.  Fletcher,  117  U.  S.  519, 
6  Sup.  Ct.  837,  29  L.  Ed.  934,  recover  only  the  amount  of  the  pre- 
miums. 

In  Kern  v.  Supreme  Council  American  Legion  of  Honor,  167  Mo. 
471,  67  S.  W.  252,  the  defendant  set  up  false  statements,  and,  al- 
leging that  such  false  statements  amounted  to  a  fraud,  claimed  that, 
notwithstanding  the  provisions  of  the  Missouri  statute,  the  policy 
should  in  equity  be  canceled,  relying  on  Ashford  v.  Insurance  Co., 
80  Mo.  App.  640,  and  Van  Cleave  v.  Surety  Co.,  82  Mo.  App.  681. 
The  court  points  out,  however,  that  the  defenses  in  those  cases 
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were  strictly  legal,  and,  overruling  the  cases  in  so  far  as  they  hold 
the  statute  did  not  apply  to  fraudulent  misrepresentations,  con- 
cluded that  the  answer  of  defendant  did  not  convert  the  case  into 
one  in  equity.  In  Deane  v.  Southwestern  Mut.  Life  Ass'n,  86  Mo. 
App.  459,  it  was  held  that  the  defense  that  a  misrepresentation  was 
willfully  and  designedly  fraudulent  under  the  provisions  of  the 
statute  must  be  raised  at  the  trial,  or  it  cannot  be  considered  on 
appeal. 

(1)    Same — Pleading  and  evidence. 

In  Summers  v.  Metropolitan  Life  Ins.  Co.,  90  Mo.  App.  691,  it 
was  said  that,  while  the  Missouri  statute  does  not  do  away  with 
the  defense  of  actual  fraud,  an  answer  alleging  false  representations 
is,  in  view  of  the  statute,  insufficient  if  it  does  not  allege  that  the 
company  would  not  have  issued  the  policy,  had  it  known  the  real 
state  of  the  facts  misrepresented.  In  Union  Central  Life  Ins.  Co. 
V.  Pollard,  94  Va.  146,  26  S.  E.  421,  36  L.  R.  A.  271,  64  Am.  St. 
Rep.  715,  where  it  became  necessary  to  prove  the  Ohio  statute  re- 
lating to  misrepresentations,  the  company  contended  that,  in  order 
to  introduce  the  statute  in  evidence,  it  should  have  been  pleaded. 
The  proceeding,  however,  was  by  motion,  on  notice,  and  the  court 
held  that,  if  the  company  desired  more  specific  information  of 
plaintiff's  claim,  it  should  have  asked  for  a  statement  of  particulars. 
It  was  also  said  in  this  case  that,  where  such  a  statute  is  relied  on, 
the  plaintiff  must  prove  it,  as  the  court  cannot  take  judicial  notice 
of  it.  But  it  was  held,  in  Sieverts  v.  National  Benev.  Ass'n,  95 
Iowa,  710,  64  N.  W.  671,  that,  in  the  absence  of  evidence  to  the 
contrary,  it  would  be  presumed  that  the  law  of  Minnesota  is  the 
same  as  the  Iowa  law,  providing  that  misrepresentations  as  to  age 
shall  not  avoid  the  policy,  but  that  a  certain  deduction  shall  be 
made  from  the  amount  payable  thereunder;  and  a  similar  rule 
seems  to  have  been  adopted  in  Goodwin  v.  Provident  Savings  Life 
Assur.  Ass'n,  97  Iowa,  226,  66  N.  W.  157,  32  L.  R.  A.  473,  59  Am. 
St.  Rep.  411,  where  the  Iowa  statute  relating  to  materiality  of  state- 
ments in  the  application  was  involved.  In  Union  Central  Life  Ins. 
Co.  V.  Pollard,  94  Va.  146,  26  S.  E.  421,  36  L.  R.  A.  271,  64  Am. 
St.  Rep.  715,  to  which  reference  has  already  been  made,  it  was  held 
that  offering  in  evidence  the  sections  of  the  Revised  Statutes  of 
Ohio  relating  to  misrepresentations  was  sufficient,  as  it  was  not 
necessary  to  introduce  the  whole  of  the  statute  upon  the  general 
subject  of  which  the -section  offered  was  a  part. 
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Under  the  provisions  of  these  statutes  it  vsras  held,  in  Maryland 
Casualty  Co.  v.  Gehrmann,  96  Md.  634,  54  Atl.  678,  where  the 
Maryland  statute  was  involved,  that  the  burden  of  proving  mate- 
riality is  on  the  company.  So,  as  to  the  issue  of  intent  to  deceive, 
the  burden  is  on  the  insurer,  according  to  Price  v.  Standard  Life 
&  Ace.  Ins.  Co.,  90  Minn.  264,  95  N.  W.  1118.  Similarly,  in  Ley 
V.  Metropolitan  Life  Ins.  Co.,  120  Iowa,  203,  94  N.  W.  568,  where 
the  Iowa  statute  was  involved,  it  was  held  that  the  burden  is  on 
the  insurer  to  show  that  the  policy  or  health  certificate  was  pro- 
cured by  fraud. 

(m)    Same — Questions  for  jury. 

As  was  said  in  Union  Central  Life  Ins.  Co.  v.  Pollard,  94  Va. 
146,  26  S.  E.  421,  36  L.  R.  A.  271,  64  Am.  St.  Rep.  715,  when  the 
law  or  the  part  relied  on  is  proved,  the  question  of  its  interpretation 
and  effect  is  for  the  court  alone.  The  general  rule  undoubtedly 
is  that,  under  these  statutes,  questions  as  to  the  materiality  of 
Ihe  statements  and  the  intent  to  deceive  are  for  the  jury. 

This  seems  to  be  recognized  in  Price  v.  Standard  Life  &  Accident  Ins. 
Co.,  90  Minn.  264,  95  N.  W.  1118;  Levie  v.  Metropolitan  Ufe  Ins. 
Co.,  163  Mass.  117,  39  N.  E.  792 ;  New  York  Life  Ins.  Co.  v.  Fletch- 
er, 117  U.  S.  519,  6  Sup.  Ot.  837,  29  L.  Ed.  934 ;  March  v.  Metropol- 
itan Life  Ins.  Co.,  40  Atl.  1100,  186  Pa.  629,  65  Am.  St  Rep.  887 ; 
Lutz  V.  Metropolitan  Life  Ins.  Co.,  186  Pa.  527,  40  Atl.  1104 ;  Proc- 
tor V.  Metropolitan  Life  Ins.  Co.,  20  Pa.  Super.  Ct  523;  Murphy 
V.  Prudential  Ins.  Co.,  205  Pa.  444,  55  Atl.  19 ;  Penn  Mut  Life  Ins. 
Co.  V.  Mechanics'  Sayings  Bank  &  Trust  Co.,  72  Fed.  413,  19  C.  C. 
A.  286,  38  Li  R.  A.  33;  Fidelity  Mut  Life  Ass'n  of  PhUadelphia, 
Pa.,  V.  Miller,  92  Fed.  63,  34  C.  0.  A.  211. 

As  pointed  out  in  Penn  Mut.  Life  Ins.  Co.  v.  Mechanics'  Savings 
Bank  &  Trust  Co.,  72  Fed.  413,  19  C.  C.  A.  286,  38  L.  R.  A.  33, 
even  if  the  answers  in  the  application  are  expressly  made  the  basis 
of  the  contract,  the  question  is  for  the  jury,  where  the  statute 
declares  that  innocent  misrepresentations  in  relation  to  matters 
not  material  shall  constitute  no  defense.  But  the  general  rule  has 
been  qualified  in  the  Pennsylvania  cases  cited  above,  and  it  was 
laid  down  in  March  v.  Metropolitan  Life  Ins.  Co.,  186  Pa.  629,  40 
Atl.  1100,  65  Am.  St.  Rep.  887,  that  though,  where  the  materiality 
of  a  statement  is  of  a  doubtful  character,  its  determination  should 
be  by  the  jury,  yet  it  was  never  intended  by  the  act  of  1885,  nor 
did  that  act  assume,  to  change  the  law  in  cases  where  the  matter 
stated  was  palpably  and  manifestly  material  to  the  risk,  or  where 
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it  was  absolutely  and  visibly  false  in  fact.    In  such  cases  it  is  the 
duty  of  the  court  to  determine  the  question  of  materiality. 

This  rule  has  been  approved  and  adopted  In  Lutz  v.  Metropolitan  Liife 
Ins.  Co.,  40  Atl.  1104,  186  Pa.  527;  Proctor  v.  Metropolitan  Life 
Ins.  Co.,  20  Pa.  Super.  Ct  523 ;  Murphy  v.  Prudential  Ins.  Co.,  20.5 
Pa.  444,  55  Atl.  19 ;  Fidelity  Mut.  Life  Ass'n  v.  Miller,  92  Fed.  63, 
34  C.  C.  A.  211,  construing  the  Pennsylvania  statute ;  Price  v.  Stand- 
ard Life  &  Ace.  Ins.  Co.,  90  Minn.  264,  95  N.  W.  1118,  construing  the 
Minnesota  statute. 

But  see  Royal  Neighbors  v.  Wallace,  66  Neb.  543,  92  N.  W.  897,  where 
it  was  held  that  these  decisions  are  not  applicable,  except  where 
there  is  a  statute  similar  to  the  Pennsylvania  statute. 

It  was  held,  in  Massachusetts  Benefit  Life  Ass'n  v.  Robinson, 
104  Ga.  256,  30  S.  E.  918,  42  L.  R.  A.  261,  that  though  the  courts 
of  Georgia  would  give  effect  to  the  statute  of  another  state  declaring 
that  misrepresentations  will  not  avoid  the  policy,  unless  material 
to  the  risk  and  made  with  intent  to  deceive,  they  would  be  gov- 
erned by  the  laws  of  Georgia  as  to  what  tribunal  or  portion  of  a 
tribunal  should  determine  the  questions  of  materiality  and  intent. 


5.   EFFECT    OF    MISREPRESENTATION    OB    BREACH    OF    WAR- 
RANTY AS  DEPENDENT  ON  TIME  AND 
CIRCUMSTANCES. 

(a)  Statements  true  when  made,  but  false  as  to  past  time. 

(b)  Statements  true  when  made,  but  untrue  when  policy  takes  effect 

(c)  Same — Assumption  of  risk  by  other  Insurer. 

(d)  Circumstances  under  which  statement  is  made. 

(e)  Application  for  reissue  or  reinstatement,  construed  in  connection 

with  original  application. 

(a)    Statements  tme  irlien  made,  but  false  as  to  past  time. 

The  falsity  of  representations  and  warranties  which  will  avoid 
a  policy  has  in  some  instances  been  regarded  as  dependent  on  the 
time  when  and  the  circumstances  under  which  they  were  made. 
This  question  is  entirely  distinct  from  the  question  whether  such 
representations  and  warranties  are  promissory  and  continuing.* 
It  seems  to  be  the  general  rule,  as  stated  in  Reichard  v.  Manhattan 
Life  Ins.  Co.,  31  Mo.  518,  that  statements  in  the  application  refer 
only  to  the  time  when  they  were  made.    Thus,  in  Levie  v.  Metro- 

1  For  a  discussion  of  promissory  and  continuing   warranties  in   life  policies, 
see  post,  p.  2189. 

B.B.lNS.— 126 


2002  AVOIDANCE  OF  LIFE  AND   ACCIDENT  POLICIES. 

politan  Life  Ins.  Co.,  163  Mass.  117,  39  N.  E.  792,  where  the  appli- 
cant answered  in  the  negative  the  question  "Are  you  ruptured?" 
the  court  held  that  the  question  and  answer  related  only  to  the 
time  of  the  application,  and  the  mere  fact  that  applicant  had  suf- 
fered from  hernia  the  year  previous,  but  had  recovered,  would 
not  avoid  the  policy.  Similarly,  in  World  Mutual  Life  Ins.  Co.  v. 
Schultz,  73  111.  58'6,  where  the  question  was,  "Is  the  party  subject 
to  dyspepsia?"  the  court  construed  the  question  as  referring  merely 
to  the  time  of  the  application,  and  not  to  any  past  time.  And  in 
John  Hancock  Mutual  Life  Ins.  Co.  v.  Daly,  65  Ind.  6,  it  was  held 
that  a  statement  that  the  applicant  is  of  temperate  habits  refers  only 
to  the  time  when  the  application  is  made. 

(b)    Statements  true  trhen  made,  bnt  nntrne  when  policy  tabes  effect. 

In  De  Camp  v.  New  Jersey  Mutual  Life  Ins.  Co.,  7  Fed.  Cas. 
313,  it  was  laid  down  as  a  general  principle  that  whether  the  state- 
ments made  in  the  application  are  regarded  as  warranties,  or  as 
material  representations,  it  is  sufficient  that  they  are  true  at  the 
time  they  are  made ;  the  question  arising  in  that  case  on  the  deliv- 
ery of  the  policy  before  the  payment  of  premiums.  It  was  held 
that,  if  the  representation  was  true  when  made,  it  was  sufficient, 
and  the  policy  attached,  though  it  may  have  been  untrue  at  the 
time  the  premium  was  paid.  A  similar  doctrine  governed  Gordon 
V.  United  States  Casualty  Co.  (Tenn.  Ch.  App.)  54  S.  W.  98,  where 
the  court  held  that  an  applicant  for  accident  insurance,  who  is 
injured  between  the  time  df  application  and  the  delivery  of  the 
policy,  is  not  guilty  of  fraud  in  failing  to  disclose  the  injury,  if 
there  is  no  actual  misrepresentation.  On  the  other  hand,  it  seems 
to  be  the  doctrine  of  Equitable  Life  Assur.  Soc.  v.  McElroy,  83  Fed. 
631,  28  C.  C.  A.  365,  and  Cable  v.  United  States  Life  Ins.  Co.,  Ill 
Fed.  19,  49  C.  C.  A.  216,^  that  a  statement  in  the  application  speaks 
from  the  time  of  the  delivery  of  the  policy,  and,  if  a  material  change 
in  the  facts  takes  place  between  the  time  of  application  and  the 
dehvery  of  the  policy,  the  facts  as  they  exist  at  the  time  of  delivery 
must  be  disclosed.  The  same  rule  has  been  laid  down  in  North 
Dakota  (Thompson  v.  Travelers'  Ins.  Co.  [N.  D.]  101  N.  W.  900). 
So,  in  Whitley  v.  Piedmont  &  Arlington  Life  Ins.  Co.,  71  N.  C.  480, 
the  Supreme  Court  of  North  Carolina  held  that,  where  the  policy 

'  Certiorari  granted  by  United  States  Supreme  Court     See  23  Sup.  Ct  855,  186 
U.  S  482,  47  L.  Ed.  1185. 
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provided  it  should  take  effect  when  the  premium  was  paid,  a  rep- 
resentation which  was  false  at  the  time  of  such  payment  avoided 
the  policy,  though  it  may  have  been  true  at  the  time  it  was  made. 
Nevertheless,  the  Supreme  Court  of  North  Carolina  in  a  recent 
case  (Grier  v.  Mutual  Life  Ins.  Co.,  132  N.  C.  542,  44  S.  E.  28), 
where  the  policy  contained  no  stipulation  that  it  should  not  be 
delivered  unless  the  insured  was  in  good  health,  held  that  the 
issuance  of  a  policy  is  an  acceptance  of  the  application  therefor, 
and  should  be  based  on  the  status  at  the  time  such  application  is 
made,  and  is  not  affected  by  a  subsequent  change  of  health ;  that 
being  a  part  of  the  risk  the  company  assumes  and  for  which  it  is 
paid. 

A  somewhat  similar  question  was  raised  in  Insurance  Company 
v.  Higginbotham,  95  U.  S.  380,  24  L.  Ed.  499,  affirming  Day  v.  In- 
surance Co.,  1  MacArthur  (D.  C.)  598.  The  policy  lapsed  for 
failure  to  pay  the  premium  in  time.  The  insured  paid  the  past- 
due-  premium,  and  made  application  for  reinstatement,  on  October 
1st,  giving  at  the  same  time  his  certificate  of  good  health.  The 
renewal  receipt  was  delivered  to  the  insured  on  October  14th,  with- 
out further  inquiry  as  to  his  health.  The  court  held  that  the  rep- 
resentation of  the  insured  as  to  the  condition  of  his  health  on  Octo- 
ber 1st,  when  he  applied  for  reinstatement,  was  not  continuous 
until  the  14th,  and,  though  false  on  that  date,  did  not  avoid  the 
policy. 

(c)    Same— Assumption  of  risk  by  other  insurer. 

In  still  another  class  of  cases  the  truth  of  the  representations 
at  the  time  they  are  made  has  been  held  sufficient  to  support  the 
policy.  In  Cahen  v.  Continental  Life  Ins.  Co.,  69  N.  Y.  300,  the 
defendant  company  assumed  all  the  risks  of  another  company  in 
which  plaintiff  was  insured.  It  issued  to  plaintiff  a  policy,  re- 
citing the  surrender  of  the  former  policy,  and  made  the  application 
therefor  a  part  of  the  new  policy;  the  statements  therein  being- 
warranted  true.  The  court  held  that  this  warranty  related  to  the 
date  of  the  original  application  for  the  first  policy,  and  not  to  the 
date  of  the  defendant's  policy ;  that  it  could  not  be  presumed  that 
plaintiff  applied  to  defendant  for  a  new  policy,  or  made  any  rep- 
resentations as  inducements  for  its  issue,  but  that  he  had  yielded 
passively  to  the  agreement  between  the  two  companies;  and  that 
consequently,  if  the  representations  were  true  when  made,  there 
was  no  breach,  though  they  would  not  have  been  true,  if  made  at 
the  date  of  defendant's  policy. 
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Cheever  v.  Union  Central  Life  Ins.  Co.,  4  Am.  Law  Rec.  155,  5 
Ohio  Dec.  268,  was  a  similar  case.  By  mutual  consent  the  policy 
was  surrendered  to  another  insurance  company;  the  policy  of 
the  latter  company  being  taken  in  lieu  of  the  first.  The  insured 
made  no  new  application,  but  it  was  stipulated  in  the  new  policy 
that  it  was  issued  in  consideration  of  the  representations  in  the 
original  application.  The  court  held  that  it  was  sufficient  if  the 
representations  were  true  at  the  time  they  were  originally  made, 
though  untrue  at  the  time  the  second  policy  was  issued.  A  some- 
what similar  question  was  passed  upon  in  People's  Mutual  Assur- 
ance Fund  V.  Boesse,  92  Ky.  290,  17  S.  W.  630,  where  the  defendant 
company  reinsured  the  risks  of  a  company  about  to  quit  business. 

A  case  involving  an  interesting  phase  of  this  question  is  Marcoux 
V.  Society  of  Beneficence  St.  John  Baptist,  91  Me.  250,  39  Atl.  1027. 
Under  the  by-laws  of  the  association  persons  over  50  years  of  age 
were  excluded  from  membership.  Plaintiff's  husband,  at  the  time 
of  his  admission,  declared  that  his  age  was  49  years,  whereas  in 
fact  he  was  over  50  years  of  age.  He  was  admitted  on  his  declara- 
tioriv  as  a  member  of  the  society  in  Waterville.  Subsequently  mem- 
bers of  the  Waterville  society  residing  in  Fairfield  withdrew  by 
consent  of  the  society  and  organized  the  defendant  association. 
The  plaintiff's  husband  was  one  of  these  members.  The  old  and 
new  associations  made  a  contract  and  alliance,  by  virtue  of  which 
a  member  of  each  of  the  associations  should  pay  at  the  death  of 
each  member  the  sum  of  one  dollar  to  his  widow,  the  same  as  be- 
fore their  separation.  At  its  organization  defendant  association 
adopted  the  constitution  and  rules  of  the  Waterville  association; 
the  same  being  those  in  force  when  plaintiff's  husband  became  a 
member.  It  was  held  that  the  defendant  association  assumed  the 
obligations  pertaining  to  the  membership  of  plaintiff's  husband 
only  on  the  implied  condition  that  his  declaration  to  the  Waterville 
association  was  true,  and  that  consequently  it  was  liable  in  this 
particular  only  to  the  extent  to  which  the  Waterville  association 
was  liable. 

(d)    Circumstances  nnder  irMcli  statement  is  made. 

That  the  effect  of  misrepresentations  to  avoid  the  policy  depends 
to  some  extent  on  the  circumstances  under  which  such  representa- 
tions were  made  is  well  illustrated  by  Bridge  v.  National  Life  Ass'n, 
11  Misc.  Rep.  658,  33  N.  Y.  Supp.  553.  In  this  case  the  insured, 
under  a  mistaken  impression  that  he  had  not  paid  a  certain  pre- 
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mium  in  time,  applied  for  reinstatement,  furnishing  at  the  same 
time  a  certificate  that  he  was  in  good  health.  As  a  matter  of  fact 
the  premium  had  been  paid  in  time,  and  there  was  no  necessity  for 
reinstatement,  and  consequently  no  necessity  for  giving  the  health 
certificate.  The  court  held  that,  in  view  of  these  facts,  a  false 
representation  in  such  health  certificate  did  not  void  the  policy. 
The  case  was  affirmed  without  opinion  in  37  N.  Y.  Supp.  1144,  1 
App.  Div.  630. 

The  principle  thus  decided  also  receives  support  in  Sieverts  v.  Nation- 
al Benev.  Ass'n,  95  Iowa,  710,  64  N.  W.  671,  and  Massachusetts  Ben- 
efit Life  Ass'n  v.  Kobinson,  104  Ga.  256,  30  S.  E.  918,  42  L.  R.  A. 
261. 

People's  Mutual  Assurance  Fund  v.  Boesse,  92  Ky.  290,  17  S.  W. 
630,  also  illustrates  the  principle.  The  defendant  contracted  to 
insure  all  of  the  risks  of  another  company,  which  was  about  to  quit 
business.  The  written  request  of  the  plaintiff  for  insurance  under 
such  agreement  was  accompanied  by  a  health  certificate,  though 
such  certificate  was  not  required  by  the  contract  between  the  two 
companies.  The  court  held  that  such  request  and  certificate  did 
not,  as  a  matter  of  fact,  constitute  an  application  for  new  insur- 
ance, and  that  the  company  could  not,  therefore,  plead  false  rep- 
resentations in  the  health  certificate  as  an  avoidance  of  the  policy, 
but  that  the  contract  rested  upon  the  original  application.  So,  in 
Colley  v.  Wilson,  86  Mo.  App.  396,  where  the  insured  stated  his 
age  correctly  in  the  original  application,  it  was  held  that  a  mis- 
statement as  to  his  age  in  an  application  for  reinstatement  would 
not  affect  the  policy,  in  view  of  the  fact  that  under  the  by-laws 
of  the  association  he  was  required  to  furnish  only  a  certificate  of 
good  health.  A  somewhat  similar  question  was  decided  in  ^tna 
Life  Ins.  Co.  v.  Rehlaender  (Neb.)  94  N.  W.  129,  where  it  was 
held  that  a  statement,  signed,  at  the  request  of  an  agent  of  a  life 
insurance  company,  by  the  assured  to  obtain  a  revival  of  the  policy, 
which  by  its  terms  should  have  been  signed  by  the  beneficiary,  and 
in  which  the  assured  states  that  he  is  in  good  health,  is  a  repre- 
sentation, and  not  a  warranty. 

(e)   Application  for  reissue  or  reinstatement,  construed  in  connection 
with  original  application. 

In  Peacock  v.  New  York  Life  Ins.  Co.,  14  N.  Y.  Super.  Ct.  338, 
affirmed  in  20  N.  Y.  293,  it  was  laid  down  as  a  general  principle 
that  representations  made  in  an  application  for  reinstatement  must 
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be  referred  to  and  construed  in  connection  with  the  original  appli- 
cation, and,  consequently,  that  a  representation  that  the  insured 
was  in  good  health  meant  merely  that  he  was  in  as  good  health  as 
he  was  when  the  original  application  was  accepted  by  the  company. 
Similarly,  in  Massachusetts  Benefit  Life  Ass'n  v.  Robinson,  104 
Ga.  256,  30  S.  E.  918,  42  L.  R.  A.  261,  it  was  held  that  a  statement 
in  an  application  for  reinstatement  that  the  applicant  is  in  good 
health  cannot  be  construed  as  a  warranty  that  his  health  is  perfect, 
but  merely  that  it  is  practically  the  same  as  when  the  original  ap- 
plication was  made  and  the  policy  issued.  A  similar  doctrine  gov- 
erned Mulligan  v.  Prudential  Ins.  Co.,  76  Conn.  676,  58  Atl.  230. 

An  interesting  case  is  Scheflfer  v.  National  Life  Ins.  Co.,  25  Minn. 
534.  The  policy  was  originally  issued  payable  to  the  wife  of  the 
insured.  The  wife  having  died,  the  insured  by  letter  applied  for 
a  new  policy,  to  be  issued  payable  to  himself  and  heirs;  In  an 
action  on  the  policy,  the  insurer  set  up  the  defense  of  breach  of 
warranty,  based  on  the  statements  in  the  original  application.  The 
new  policy  stated  that  it  was  issued  in  consideration  of  the  appli- 
cation. The  court  held,  however,  that  the  jury  was  justified  in 
finding  that  the  application  referred  to  in  the  new  policy  was 
the  application  for  reissue — in  other  words,  the  letter  applying  for 
the  reissue — and  not  the  original  application,  and,  consequently, 
that  the  statements  in  the  original  application  could  not  be  referred 
to  as  of  the  time  of  reissue.  Justice  Berry,  however,  dissented,  on 
the  ground  that  a  letter  of  this  kind  is  not,  in  the  sense  usually 
understood  by  insurance  companies,  an  application  for  a  policy, 
and  that  the  new  policy  must  have  referred  to  the  original  appli- 
cation. 

A  somewhat  similar  phase  of  the  question  is  presented  by  Ameri- 
can Order  of  Protection  v.  Stanley  (Neb.)  97  N.  W.  467,  where, 
in  accordance  with  the  privileges  granted  by  the  rules  of  the  asso- 
ciation, the  insured  made  an  application  for  increased  insurance. 
The  court  held  that  references  to  the  original  application  of  as- 
sured, made  in  the  health  certificate  provided  by  the  insurer  and 
signed  by  the  insured,  are  not  equivalent  to  a  reassertion  of  the 
statements  contained  in  the  application  as  true  of  insured  at  the 
time  of  making  the  health  certificate. 
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6.    CONCEALMENT    AND   ITS   EFFECT    ON    THE   POLICY. 

(a)  Duty  to  make  disclosure  In  general. 

(b)  Duty  to  disclose  change  in  condition. 

(c)  Warranty  that  answers  are  full  and  correct. 

(d)  Speciflc  inquiries — Necessity  of  full  disclosure. 

(e)  General  inquiries. 

(f)  Failure  to  make  inquiry. 

(g)  Failure  to  answer — Partial  and  Imperfect  answers. 

(h)  Effect  of  concealment  as  dependent  on  materiality  of  facts. 

(i)  Effect  of  concealment  as  dependent  on  intent  of  applicant. 

(J)  Effect  of  concealment  of  facts  dependent  on  knowledge  and  opinion 

of  applicant, 
(k)  Pleading  and  practice. 

(a)    Duty  to  make  disclosure  in  general. 

It  is  the  duty  of  the  applicant  for  life  insurance  to  disclose  all 
facts  material  to  the  risk,  and  the  intentional  suppression  of  facts 
which,  in  good  faith,  ought  to  be  communicated  to  the  insurer,  is  a 
concealment.  This  principle  has  been  qualified  in  some  particulars, 
as  will  appear  later  in  this  discussion;  but  in  its  general  aspects 
it  must  be  regarded  as  established  by  abundant  authority. 

The  rule  is  supported  by  Goucher  v.  Northwestern  Traveling  Men's  Ass'n 
(0.  O.)  20  Fed.  596;  Conver  v.  Phcenix  Mut  Life  Ins.  Co.,  6  Fed. 
Cas.  368:  Aloe  v.  Mut.  Reserve  Fund  Life  Ass'n,  147  Mo.  561,  49 
S.  W.  553;  Lippincott  v.  Supreme  Council  Royal  Arcanum,  64  N. 
J.  Law,  309,  45  Atl.  774 ;  Wright  v.  Equitable  Life  Ins.  Society,  50 
How.  Prac.  (N.  Y.)  367;  Rawls  v.  American  Mut.  Life  Ins.  Co.,  27 
N.  Y.  282,  84  Am.  Dec.  280 ;  Smith  t.  JEtna  Life  Ins.  Co.,  5  Lans. 
(N.  Y.)  545,  affirmed  in  49-  N.  Y.  211 ;  Swift  v.  Massachusetts  Mut. 
Life  Ins.  Co.,  63  N.  Y.  186,  20  Am.  Rep.  522;  Barteau  v.  Phoenix 
Mut.  Life  Ins.  Co.,  3  Thomp.  &  O.  (N.  Y.)  576,  67  Barb.  (N.  Y.)  354, 
affirmed  in  67  N.  Y.  595 ;  Meyers  v.  Woodmen  of  the  World,  193  Pa. 
470,  44  Atl.  563 ;   Archibald  v.  Mutual  Life  Ins.  Co.,  38  Wis.  542. 

In  view  of  the  general  rule  that  it  is  the  duty  of  the  insured  to 
make  a  full  disclosure  of  all  facts  material  to  the  risk,  it  is,  of 
course,  a  fundamental  principle  that  a  failure  to  make  full  dis- 
closure avoids  the  policy. 

Reference  to  the  following  cases  is  deemed  sufficient:  Rawls  v.  Amer- 
ican Mut.  Life  Ins.  Co.,  27  N.  Y.  282,  84  Am.  Dec.  280;  Swift  v. 
IMassachusetts  Mnt.  Life  Ins.  Co.,  63  N.  Y.  186,  20  Am.  Rep.  522; 
Vose  V.  Eagle  Life  &  Health  Ins.  Co.,  6  Cush.  (Mass.)  42;  Smith 
V.  .^tna  Life  Ins.  Co.,  49  N.  Y.  211,  affirming  5  Lans.  545 ;    Drake- 
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ford  V.  Supreme  Conclave  Knights  of  Damon,  61  S.  C.  338,  39  S.  B. 
523 ;  Doty  v.  New  York  State  Mutual  Benefit  Ass'n,  55  Hun,  612, 
9  N.  Y.  Supp.  42,  affirmed  in  182  N.  Y.  596,  30  N.  E.  1151 ;  Oalliea 
V.  Modern  Woodmen,  98  Mo.  App.  521,  72  S.  W.  713 ;  National  Life 
Ass'n  V.  Hopkins'  Adm'r,  97  Va.  167,  33  S.  E.  539 ;  Connecticut  Mu- 
tual Life  Ins.  Co.  v.  Young,  77  111.  App.  440. 

(b)   Duty  to  disclose  oJiange  in  condition. 

The  question  has  also  been  raised  whether  it  is  necessary  for  the 
insured  to  communicate  to  the  company  any  material  change  in 
the  facts  as  stated  in  the  interval  between  the  application  and  the 
completion  of  the  contract  by  the  payment  of  a  premium.  That 
such  is  his  duty  was  decided  in  Whitley  v.  Piedmont  &  Arlington 
Life  Ins.  Co.,  71  N.  C.  480.  In  this  case,  however,  the  policy  pro- 
vided that  it  should  take  effect  when  the  premium  was  paid;  and 
in  a  later  case  (Grier  v.  Mutual  Life  Ins.  Co.,  132  N.  C.  543,  44  S. 
E.  28),  where  the  policy  was  regarded  as  taking  effect  from  its 
issuance,  the  court  held  that  no  further  disclosure  was  necessary. 

In  De  Camp  v.  New  Jersey  Mut.  Life  Ins.  Co.,  7  Fed.  Cas.  313, 
where  the  policy  was  delivered  without  demanding  the  premium, 
payment  being  promised  within  a  few  days,  the  court  held  that 
the  insured  was  not  bound  to  disclose  any  change  in  his  condition 
of  health  which  may  have  occurred  between  the  time  of  delivery 
and  the  time  of  payment.  In  Equitable  Life  Assur.  Society  v. 
McElroy,  83  Fed.  631,  28  C.  C.  A.  365,  the  omission  by  an  applicant 
for  life  insurance  to  disclose  to  the  company  every  fact  material 
to  the  risk  which  comes  to  his  knowledge  at  any  time  before  the 
contract  is  finally  closed,  even  though  subsequent  to  his  original 
statements,  was  held  to  be  a  fraud  which  vitiates  the  contract.  In 
accordance  with  the  rule  laid  down  in  Cable  v.  United  States  Life 
Ins.  Co.,  Ill  Fed.  19,  49  C.  C.  A.  216,  that  a  statement  made  in  an 
application  for  life  insurance  speaks  from  the  time  of  the  delivery 
of  the  policy,  it  was  held  that  if,  after  the  statement  is  made,  a 
material  change  occurs  in  the  condition  of  the  applicant  covered 
by  such  statement  before  the  contract  is  consummated,  an  abso- 
lute duty  rests  upon  the  applicant  to  make  a  disclosure  of  the  fact. 
So,  in  Thompson  v.  Travelers'  Ins.  Co.  (N.  D.)  101  N.  W.  900,  it 
was  held  that  any  change  which  might  influence  the  judgment  of 
the  insurer  as  to  the  risk  must  be  disclosed. 

On  the  other  hand,  a  different  view  seems  to  have  been  taken  in 
Gordon  v.  United  States  Casualty  Co.  (Tenn.  Ch.  Appeals)  54  S. 
W.  98,  where  the  plaintiff  was  injured  after  having  made  an  appli- 
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cation  for  accident  insurance,  and  it  was  held  that,  if  he  called  for 
and  secured  the  policy  without  making  any  disclosure  of  the  fact 
of  his  injury,  he  was  not,  nevertheless,  guilty  of  fraud.^ 

(c)  Warranty  that  ans-nrers  are  full  and  correct. 

In  Penn  Mut.  Life  Ins.  Co.  v.  Mechanics'  Savings  Bank  &  Trust 
Co.,  72  Fed.  413,  19  C.  C.  A.  286,  38  L.  R.  A.  33,  the  court  laid  down 
the  principle  that  the  strict  rule,  enforced  in  cases  of  marine  insur- 
ance, requiring  full  disclosure  of  all  material  matters,  and  avoiding 
the  policy  even  in  cases  of  suppression  through  mistake,  could  not 
be  applied,  under  the  weight  of  authority  in  this  country,  to  cases 
of  life  insurance.  Nevertheless  it  is  generally  held  that,  where 
there  is  a  warranty  that  the  answers  in  the  application  are  full  and 
correct,  a  failure  to  disclose  all  known  facts  is  a  concealment. 

Such  is  the  rule  laid  down  In  Sladden  v.  New  York  Life  Ins.  Co.,  S& 
Fed.  102,  29  C.  C.  A.  596 ;  Mutual  Life  Ins.  Co.  v.  Arhelger,  4  Ariz. 
271,  36  Pac.  895;  Connecticut  Mut.  Life  Ins.  Co.  v.  Young,  77  III. 
App.  440;  Barteau  v.  Phoenix  Mut.  Life  Ins.  Co.,  3  Thomp.  &  C. 
(N.  Y.)  576,  67  Barb.  (N.  Y.)  354,  affirmed  In  67  N.  Y.  595 ;  McGow- 
an  V.  Supreme  Court  Independent  Order  of  Foresters,  104  Wis.  173> 
80  N.  W.  603,  reaffirmed  in  107  Wis.  462,  83  N.  W.  775. 

In  Mutual  Reserve  Fund  Life  Ass'n  v.  Farmer,  65  Ark.  581,  47 
S.  W.  850,  the  court  seem  to  have  taken  the  other  view,  and  held 
that,  notwithstanding  the  warranty  that  the  answers  were  full, 
there  was  no  concealment.  Judge  Battle,  however,  dissented,  ad- 
hering to  the  rule  as  above  stated,  basing  his  opinion  on  Assurance 
Society  v.  Reutlinger,  58  Ark.  528,  25  S.  W.  835,  in  which  case  the 
policy  contained  a  similar  covenant. 

(d)  Specific  inquiries — Necessity  of  full  disclosure. 

It  may  be  stated  as  a  general  rule  that  where  a  fact  is  specifically 
inquired  about,  or  the  question  is  so  framed  as  to  elicit  the  fact 
desired,  there  must  be  a  full  disclosure. 

This  is  the  doctrine  of  Conver  v.  Phoenix  Mut.  Life  Ins.  Co.,  6  Fed.  Cas.. 
308;  Rawls  v.  American  Mut.  Life  Ins.  Co.,  27  N.  Y.  282,  84  Am. 
Dee.  280;  United  Brethren  Mut.  Aid  Society  v.  White,  100  Pa.  12; 
American  Union  Life  Ins.  Co.  v.  Judge,  191  Pa.  484,  43  Atl.  374; 
Barteau  v.  Phoenix  Mut.  Life  Ins.  Co.,  3  Thomp.  &  C.  (N.  Y.)  576,. 
67  Barb.  (N.  Y.)  354,  affirmed  in  67  N.  Y.  595 ;  Aloe  v.  Mutual  Re- 
serve Fund  Life  Ass'n,  147  Mo.  561,  49  S.  W.  553;   Wright  v.  Equi- 

1  For  discussion  of  falsity  of  representations  as  afEected  by  the  time  of  making: 
them,  see  ante,  p.  2001. 
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table  Life  Ins.  Society,  50  How.  Prac.  (N.  Y.)  367 ;  Jerrett  v.  John 
Hancock  Mut  Life  Ins.  Co.,  18  E.  I.  754,  30  Atl.  793 ;  Connecticut 
Mut.  Life  Ins.  Co.  v.  Young,  77  111.  App.  440. 

In  Vose  V.  Eagle  Life  &  Health  Ins.  Co.,  6  Cush.  (Mass.)  42, 
the  same  doctrine  was  asserted,  with  the  addition  that,  whether 
the  failure  to  disclose  was  due  to  accident,  negligence,  or  design, 
it  would  avoid  the  policy ;  but  this  addition  to  the  doctrine  is  crit- 
icised in  Penn  Mut.  Life  Ins.  Co.  v.  Mechanics'  Savings  Bank  & 
Trust  Co.,  72  Fed.  413,  19  C.  C.  A.  286,  38  L.  R.  A.  33,  on  the 
ground  that  the  Vose  Case  did  not  involve  any  such  question  or 
call  for  such  decision. 

In  Robinson  v.  Supreme  Commandery,  United  Order  of  the 
Golden  Cross,  77  App.  Div.  215,  79  N.  Y.  Supp.  13,  where  the  ques- 
tion as  to  other  insurance  was  in  the  singular,  it  was  held  that  the 
question  was  not  so  specific  as  to  call  for  a  disclosure  of  all  the, 
companies  in  which  the  applicant  had  insurance,  but  that  it  was 
sufificient  if  one  of  such  companies  was  disclosed. 

The  general  rule  seems,  also,  to  have  been  qualified  in  Brown  v.  Green- 
field Life  Ass'n,  172  Mass.  498,  53  N.  El  120 ;  Hale  v.  Life  Indem- 
nity &  Investment  Co.,  65  Minn.  548,  68  N.  W.  182 ;  American  Life 
Ins.  Co.  V.  Mahoue,  56  Miss.  180;  Dilleber  v.  Home  Life  Ins.  Co., 
69  N.  Y.  256,  25  Am.  Rep.  182 ;  Miller  v.  Phoenix  Life  Ins.  Co.,  107 
N.  Y.  292,  14  N.  E.  271,  and  in  cases  holding  that  it  is  the  duty  of 
the  insurer  to  follow  up  the  inquiry  where  the  answer  is  not  sat- 
isfactory. 2 

(e)    General  inquiries. 

The  strict  rule  has  been  qualified  by  the  principle  that,  where 
attention  is  directed  to  specific  inquiries,  the  failiure  to  disclose,  in 
response  to  a  general  question  as  to  the  facts  affecting  the  risk,  a 
fact  not  specifically  called  for,  is  not  a  concealment.  For  instance, 
in  Mutual  Benefit  Life  Ins.  Co.  v.  Wise,  34  Md.  582,  where  the  ap- 
plicant's attention  was  by  specific  questions  directed  to  specific 
diseases,  it  was  held  that  his  failure  to  disclose  a  disease  not  named, 
in  response  to  a  general  question  as  to  his  health,  was  not  a  fraudu- 
lent concealment.  In  Conver  v.  Phoenix  Mut.  Life  Ins.  Co.,  6 
Fed.  Cas.  368,  it  was  held  that,  where  the  attention  of  the  appli- 
cant was  not  specifically  called  to  the  matter,  the  suppression  must 
be  of  facts  which  would  render  the  insurance  unusually  hazardous. 
A  similar  rule  was  announced  in  Rawls  v.  American  Mut.  Life 

*  As  to  this  phase  of  the  subject,  see  post,  p.  2012. 
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Ins.  Co.,  27  N.  Y.  282,  84  Am.  Dec.  280,  but  without  the  quaHfication 
as  to  the  extra  hazard.  It  was  held,  in  Story  v.  WilHamsburg  Ma- 
sonic Mutual  Benefit  Ass'n,  95  N.  Y.  474,  where  the  benefit  certifi- 
cate designated  the  payee  as  the  wife  of  the  insured,  and  it  appeared 
that  such  payee  was  not  the  lawful  wife,  as  the  insured  had  an- 
other wife  living  at  the  time  of  their  marriage,  that  a  nondisclosure 
of  the  fact  of  the  prior  marriage  did  not  avoid  the  policy.  But,  in 
Richards  v.  Maine  Benefit  Ass'n,  85  Me.  99,  26  Atl.  1050,  where 
an  application  for  reinstatement  stipulated  that,  if  the  statements 
therein  were  in  any  respect  untrue,  the  policy  should  be  treated 
as  if  not  reinstated,  the  failure  of  the  insured  to  disclose  the  fact 
that  he  had  made  an  attempt  to  commit  suicide  was  held  to  be 
fatal,  in  view  of  his  statement  that  there  was  nothing  in  his  habits 
or  condition  which  was  likely  to  shorten  his  life.  Where  the  ques- 
tion was  merely  a  general  one  as  to  whether  there  was  any  fact  re- 
lating to  the  risk  with  which  the  company  should  be  made  ac- 
quainted, it  was  held,  in  Mutual  Life  Ins.  Co.  v.  McWhirter,  73  Fed. 
444,  19  C.  C.  A.  519,  that  the  failure  of  the  applicant  to  disclose  the 
fact  that  his  life  had  been  threatened  by  political  enemies  was  not 
a  fraudulent  concealment.  In  Louis  v.  Connecticut  Mut.  Life  Ins. 
Co.,  58  App.  Div.  137,  68  N.  Y.  Supp.  683,  where  the  applicant  an- 
swered in  the  negative  such  a  general  question,  the  court  held  that, 
as  it  merely  called  for  his  opinion,  there  was  no  concealment  be- 
cause he  had  failed  to  state  that  he  had  been  systematically  robbing 
his  employer  and  on  discovery  of  the  crime  had  attempted  to  com- 
mit suicide.  Justice  Ingraham,  however,  dissented,  holding  that  the 
negative  answer  could  not  have  been  anything  but  fraudulent.  A 
similar  question  was  raised  in  Mallory  v.  Travelers'  Ins.  Co.,  47  N. 
Y.  52,  7  Am.  Rep.  410.  In  this  case  the  president  of  the  company, 
in  conversation  with  the  insured,  who  was  an  agent  of  the  com- 
pany, told  him  that  the  company  did  not  wish  to  insure  insane  per- 
sons. In  his  application  for  insurance  the  agent  did  not  disclose  the 
fact  that  he  had  formerly  been  insane,  and  stated  that  there  was 
no  circumstance  rendering  him  peculiarly  liable  to  accident.  The 
court  held  that,  notwithstanding  his  prior  conversation  with  the 
president,  this  was  not  a  fraudulent  concealment. 

(f)    Failure  to  make  inquiry. 

The  rigid  rule  of  marine  insurance,  requiring  the  fullest  disclosure 
of  facts  relating  to  the  risk,  has  been  further  modified  in  life  insur- 
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ance  by  the  doctrine  that  a  policy  is  not  necessarily  avoided  by  fail- 
ure to  disclose  facts,  if  no  inquiry  was  made  to  elicit  them.  This  rule 
is  well  stated  in  Rawls  v.  American  Mut.  Life  Ins.  Co.,  27  N.  Y.  282, 
84  Am.  Dec.  280,  wherein  the  court  said  that  a  mere  omission  to 
state  matter  not  called  for  by  a  specific  or  general  question  would 
not  be  concealment,  and  that,  where  the  insurers  have  framed  and 
put  to  the  insured  a  series  of  questions  calling  for  such  informa- 
tion as  they  desired,  they  cannot  avoid  the  contract  because  the  in- 
sured did  not  go  further  and  state  what  was  not  called  for.  Such, 
too,  is  the  rule  laid  down  in  Penn  Mut.  Life  Ins.  Co.  v.  Mechanics' 
Savings  Bank  &  Trust  Co.,  72  Fed.  413,  19  C.  C.  A.  286,  38  L.  R.  A. 
33,  after  a  full  discussion  of  the  subject. 

The  rule  Is  also  supported  by  Cheever  v.  Union  Central  Life  Ins.  Co., 
5  Ohio  Dec.  268 ;  Conver  v.  Phoenix  Mut.  Life  Ins.  Co.,  6  Fed.  Cas. 
368;  Iowa  Life  Ins.  Co.  v.  Zehr,  91  111.  App.  93;  Spitz  v.  Mutual 
Benefit  Life  Ins.  Ass'n,  5  Misc.  Rep.  245,  25  N.  Y.  Supp.  469;  Mo- 
bile Life  Ins.  Co.  v.  Walker,  58  Ala.  290. 

In  Endowment  Rank  Knights  of  Pythias  v.  Rosenfeld,  92  Tenn. 
508,  22  S.  W.  204,  it  was  held,  however,  that  if  the  insured,  when 
he  makes  his  application,  knows  or  has  reason  or  ground  to  be- 
lieve that  he  has  a  disease,  though  it  be  latent  and  undeveloped,  he 
is  in  duty  bound  to  make  it  known,  whether  specially  questioned  or 
not,  and,  if  he  fail  to  do  so,  it  will  amount  to  a  concealment.  This 
doctrine  was  reaffirmed  in  Endowment  Rank  Knights  of  Pythias  v. 
Cogbill,  99  Tenn.  28,  41  S.  W.  340,  with  the  addition  that,  if  the 
illness  were  merely  slight  or  temporary,  the  fact  that  it  was  not 
disclosed  would  not  amount  to  a  concealment,  if  there  was  no  spe- 
cific inquiry.  Vose  v.  Eagle  Life  &  Health  Ins.  Co.,  6  Cush. 
(Mass.)  42,  seems  to  call  for  a  full  disclosure,  though  no  specific 
question  was  asked. 

(g)    Failure  to  anstrer — ^Partial  and  imperfect  anstrera. 

It  may  happen  that  a  question  is  not  answered  at  all,  or  is  im- 
perfectly or  partially  answered.  That  concealment  avoiding  the 
policy  cannot  be  predicated  on  a  failure  to  answer  or  on  imperfect 
answers  is  the  principle  laid  down  in  Phoenix  Mut.  Life  Ins.  Co.  v. 
Raddin,  120  U.  S.  183,  7  Sup.  Ct.  500,  30  L.  Ed.  644,  a  leading  case 
on  this  point.  In  this  case  a  certain  question  consisted  of  four 
successive  interrogatories.  The  applicant  answered  only  one  of 
these.     The  court  held  that,  if  the  company  regarded  the  other  in- 
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terrogatories  as  material,  they  should  have  repeated  them,  or  have 
put  further  questions ;  that  their  failure  so  to  do  waived  their  right 
of  requiring  further  answers,  and  estopped  them  to  set  up  the  omis- 
sion to  disclose  the  facts  called  for  as  ground  of  avoiding  the  policy. 
American  Life  Ins.  Co.  v.  Mahone,  56  Miss.  180,  was  decided  on  like 
grounds. 

The  same  principle  governed  the  decision  In  Miller  v.  Phoenix  Life  Ins. 
Co.,  107  N.  Y.  292,  14  N.  B.  271 ;  Dilleber  v.  Home  Life  Ins.  Oo.,  69 
N.  Y.  256,  25  Am.  Rep.  182;  Brown  v.  Greenfield  Life  Ass'n,  172 
Mass.  498,  53  N.  E.  129 ;  Hale  v.  Life  Indemnity  &  Investment  Co., 
65  Minn.  548,  68  N.  W.  182;  Spitz  v.  Mutual  Benefit  Life  Ass'n, 
5  Misc.  Rep.  245,  24  N.  Y.  Supp.  469;  Mutual  Reserve  Fund  Life 
Ass'n  V.  Farmer,  47  S.  W.  850,  65  Ark.  581 ;  Robinson  v.  Supreme 
Commandery  United  Order  of  Golden  Cross,  77  App.  Div.  215,  79  N. 
Y.  Supp.  13 ;  Brink  v.  Guaranty  Mut.  Accident  Association,  55  Hun, 
606,  7  N.  Y.  Supp.  847,  affirmed  without  opinion  In  130  N.  Y.  675,  29 
N.  E.  1035. 

So,  too,  in  John  Hancock  Mut.  Life  Ins.  Co.  v.  Daly,  65  Ind. 
6,  Penn  Mut.  Life  Ins.  Co.  v.  Wiler,  100  Ind.  93,  50  Am.  Rep. 
769,  and  Manhattan  Life  Ins.  Co.  v.  WilHs,  60  Fed.  236,  8  C. 
C.  A.  594,  it  was  held  that  there  was  no  avoidance  for  conceal- 
ment, as  the  company  had  waived  the  imperfect  answer  by  fail- 
ure to  object  or  follow  up  the  inquiry  at  the  time.  And  where 
there  was  a  disclosure  of  certain  facts  regarding  the  health  of  the 
applicant,  in  Mutual  Reserve  Fund  Life  Ass'n  v.  Sullivan  (Tex.  Civ. 
App.)  29  S.  W.  190,  it  was  held  that  the  company  was  put  on  inquiry, 
and  if  it  desired  more  definite  information  it  should  have  asked 
additional  questions. 

In  Smith  v.  .^Etna  Life  Ins.  Co.,  5  Lans.  (N.  Y.)  545,  affirmed  in 
49  N.  Y.  211,  the  applicant  was  asked  whether  he  had  had  cer- 
tain specified  diseases.  His  only  answer  was,  "See  surgeon's  re- 
port." As  a  matter  of  fact  he  had  been  afflicted  with  one  of  the 
diseases  specified.  The  court  held  that  he  was  bound  to  disclose 
it ;  that,  as  there  was  nothing  in  the  nature  of  the  question  making 
it  necessary  for  him  to  refer  to  the  surgeon's  report,  his  answer 
was  equivocal,  and  there  was,  therefore,  an  intentional  and  fraudu- 
lent concealment;  that  in  regard  to  such  a  matter  the  company 
was  not  required  to  call  for  more  full  and  explicit  answers,  but  had 
the  right  to  assume  that  the  applicant  had  made  a  full  disclosure. 
Where  the  answers  are,  however,  merely  unresponsive,  so  as  to 
leave  the  fact  inquired  of  wholly  undisclosed  and  the  question  prac- 
tically unanswered,  the  contract  will   not  be  avoided;    but   the 
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insurer  must  follow  up  the  inquiry,  in  order  to  assert  a  conceal- 
ment avoiding  the  policy. 

Ferine  v.  Grand  Lodge  A.  O.  U.  W.,  51  Minn.  224,  53  N.  W.  367 ;    Eding- 

ton  V.  Mutual  Life  Ins.  Co.,  67  N.  Y.  185;   Higgins  v.  Phoenix  Mut. 

Life  Ins.  Co.,  74  N.  T.  6. 

But,  as  held  in  Cable  v.  United  States  Life  Ins.  Co.,  Ill  Fed.  19, 
49  C.  C.  A.  216,  the  answer  must  not  be  misleading,  but  must  be 
strictly  of  such  a  character  as  to  put  the  insurer  on  inquiry. 

(b)    Effect  of  concealment  as  dependent  on  materiality  of  facts. 

That  the  facts  concealed  must  be  material  to  the  risk  may  be 

regarded  as  the  general  rule,  subject,  however,  to  qualification  in 

some  instances. 

The  general  rule  seems  to  be  adhered  to  in  Conver  v.  Phoenix  Mut  Life 
Ins.  Co.,  6  Fed.  Oas.  368 ;  Endowment  Rank  Knights  of  Pythias  y. 
Cogbill,  99  Tenn.  28,  41  S.  W.  340;  Cheever  v.  Union  Central  Life 
Ins.  Co.,  5  Ohio  Dec.  268;  Northwestern  Mut.  Life  Ins.  Co.  v.  Woods, 
54  Kan.  663,  39  Pac.  189 ;  Hann  v.  National  Union,  97  Mich.  513,  56 
N.  W.  834,  37  Am.  St.  Rep.  365 ;  Story  v.  Williamsburg  Masonic  Mut. 
Benefit  Ass'n,  95  N.  Y.  474 ;  Provident  Say.  Life  Assur.  Soc.  v.  Can- 
non, 103  111.  App.  534,  affirmed  in  201  111.  260,  66  N.  E.  388. 

But  it  was  decided  in  Connecticut  Mut.  Life  Ins.  Co.  v.  Young, 
77  111.  App.  440,  that,  if  the  answers  are  warranted  to  be  full  and 
true,  a  failure  to  disclose  is  a  fraudulent  concealment,  no  mat- 
ter whether  there  is  an  increase  of  the  risk  or  not,  and  it  was  held, 
moreover,  that  concealment  by  the  applicant  for  insurance  of  a  fact 
specifically  inquired  about,  though  not  material,  will  have  the  same 
effect  in  exonerating  the  insurer  from  the  contract  as  if  the  fact  had 
been  material,  since  by  making  inquiry  the  insurer  implies  that  he 
considers  it  to  be  material.  It  would  seem,  however,  that,  in  view 
of  the  Georgia  statute  (Civ.  Code,  §  2099),  the  strict  rule  has  been 
qualified  in  German-American  Mutual  Life  Ass'n  v.  Farley,  102 
Ga.  720,  29  S.  E.  615,  and  Fidelity  Mut.  Life  Ins.  Ass'n  v.  Jefifords, 
107  Fed.  402,  46  C.  C.  A.  377,  53  L.  R.  A.  193,  where  it  is  said 
that  the  concealment  must  be  fraudulent,  as  well  as  of  a  material 
fact. 

(i)   Effect  of  concealment  as  dependent  on  intent  of  applicant. 

That  the  intent  of  the  applicant  is  an  important  factor  in  deter- 
mining whether  a  failure  to  disclose  is  such  a  concealment  as  will 
avoid  the  policy  is  well  established. 

Reference  may  be  made  to  Goucher  v.  Northwestern  Traveling  Men's 
Ass'n  (0.  C.)  20  Fed.  596;    Penn  Mut  Life  Ins.  Oo.  v.  Mechanics' 
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Savings  Bank  &  Trust  Co.,  72  Fed.  413,  19  C.  C.  A.  286,  38  L.  R.  A. 
33 ;  Hadley  v.  Provident  Savings  Life  Assur.  Society  (C.  C.)  90  Fed. 
390,  affirmed  in  102  Fed.  857,  43  C.  O.  A.  25 ;  Penn  Mut  Life  Ins. 
Co.  V.  Wiler,  100  IndL  92,  50  Am.  Rep.  769 ;  Northvrestern  Mut.  Life 
Ins.  Co.  V.  Woods,  54  Kan.  663,  39  Pac.  189;  Tooker  v.  Security 
Trust  Co.,  26  App.  Div.  372,  49  N.  Y.  Supp.  814 ;  Cheever  v.  Union 
Central  Life  Ins.  Co.,  5  Ohio  Dec.  268;  Callies  v.  Modern  Woodmen 
of  America,  72  S.  W.  713,  98  Mo.  App.  521 ;  Equitable  Life  Assur. 
Soc.  V.  McElroy,  83  Fed.  631,  28  O.  C.  A.  365;  Connecticut  Mutual 
Life  Ins.  Co.  v.  MeWhirter,  73  Fed.  444,  19  C.  C.  A.  519. 

The  same  rule  has  been  held  in  German-American  Mut.  Life 
Ass'n  V.  Farley,  29  S.  E.  615,  102  Ga.  720,  and  in  Fidelity  Mut. 
Life  Ins.  Ass'n  v.  Jeffords,  107  Fed.  402,  46  C.  C.  A.  377,  53  L.  R.  A. 
193,  construing  a  Georgia  contract.  The  decision  in  both  of  these 
cases,  however,  seems  to  have  been  based  on  the  Georgia  statute, 
which  provides  that  a  mere  failure  to  state  a  material  fact,  if  not 
fraudulent,  does  not  avoid  the  contract.^ 

In  Vose  V.  Eagle  Life  &  Health  Ins.  Co.,  6  Cush.  (Mass.)  42,  the 
court  held  that  a  failure  to  disclose  was  fatal,  whether  due  to  acci- 
dent, negligence,  or  design,  if  the  question  was  calculated  to  elicit 
the  facts ;  but,  as  has  already  been  stated,  such  a  decision  was  not 
called  for  by  the  facts  in  the  case.  In  Illinois  the  rule  has  been 
qualified,  and  it  was  held  in  Continental  Life  Ins.  Co.  v.  Rogers, 
119  111.  474,  10  N.  E.  242,  59  Am.  Rep.  810-,  and  in  Connecticut  Mut. 
Life  Ins.  Co.  v.  Young,  77  111.  App.  440,  that,  where  the  answers 
were  warranted  to  be  full  and  true,  a  concealment  was  fatal, 
whether  intentional  or  not.  Similarly,  in  Richards  v.  Maine  Benefit 
Ass'n,  85  Me.  99,  26  Atl.  1050,  where  an  application  for  rein- 
statement stipulated  that,  if  the  statements  of  the  insured  should 
be  found  to  be  untrue,  the  policy  should  be  treated  as  if  not  rein- 
stated, the  court  held  that,  as  the  stipulation  was  unqualified, 
any  failure  to  disclose  was  fatal,  though  there  was  no  bad  faith. 

(j)   Effect  of  concealment  of  facts  dependent  on  kno-nrledge  and  opinion 
of  applicant. 

Attention  has  already  been  called  to  Penn  Mut.  Life  Ins.  Co. 
V.  Mechanics'  Savings  Bank  &  Trust  Co.,  73  Fed.  413,  19  C.  C.  A. 
286,  38  L.  R.  A.  33,  wherein  it  was  stated  that,  under  the  weight 
of  authority,  the  strict  rule  enforced  in  cases  of  marine  insurance, 
requiring  full  disclosure  of  all  material  facts,  and  avoiding  the  policy, 
even  in  case  of  suppression  through  mistake,  is  not  applicable  to 

8  See  Civ.  Code  1895,  §  2099. 
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cases  of  life  insurance.  Pursuant  to  this  doctrine  it  may  be  said 
that  there  cannot  be  concealment,  unless  the  facts  were  either 
known  to  the  applicant  or  could  be  presumed  to  be  known  to  a  per- 
son of  ordinary  intelligence.  In  Goucher  v.  Northwestern  Trav- 
eling Men's  Ass'n  (C.  C.)  20  Fed.  596,  the  rule  is  well  stated, 
the  court  holding  that  the  applicant  was  bound  to  state  any  facts 
which  he  knew  or  considered,  or  which  in  the  exercise  of  a  sound 
judgment  he  should  have  known  or  considered,  to  be  material. 

The  rule  finds  support  in  Fidelity  Mut  Life  Ass'n  v.  Miller,  92  Fed.  63, 
34  C.  C.  A.  211 ;  Mutual  Benefit  Life  Ins.  Co.  v.  Robertson,  59  111. 
123,  14  Am.  Rep.  8;  Swift  v.  Massachusetts  Mut.  Life  Ins.  Co.,  63 
N.  Y.  186,  20  Am.  Rep.  522 ;  Endowment  Rank  Knights  of  Pythias 
V.  Rosenfeld,  92  Tenn.  508,  22  S.  W.  204 ;  Same  v.  Cogbill,  99  Tenn. 
28,  41  S.  W.  340. 

It  naturally  follows  from  these  decisions  that,  if  the  matter  is 
tmknown,  there  is  no  concealment;  and  such  is  the  rule  laid  down 
in  March  v.  Mutual  Life  Ins.  Co.,  186  Pa.  629,  40  Atl.  1100,  '65  Am. 
St.  Rep.  887,  as  well  as  the  cases  just  cited. 

Where  the  application  qualifies  the  applicant's  answers  as  made 
according  to  the  best  of  his  knowledge  and  belief,  or  so  far  as  known 
to  him,  there  is  no  concealment. 

Moulor  V.  American  life  Ins.  Co.,  Ill  U.  S.  335,  4  Sup.  Ct  466,  28  L. 
Ed.  447;  Clapp  v.  Massachusetts  Benefit  Ass'n,  146  Mass.  519,  16 
N.  E.  433. 

But  in  American  Union  Life  Ins.  Co.  v.  Judge,  191  Pa.  484,  43  Atl. 
374,  the  court  held  that  even  such  qualifying  words  were  in- 
sufficient, where  the  fact  was  one  which  the  applicant  must  have 
known,  or  of  which  he  could  not  have  been  ignorant.  It  was  held, 
in  Louis  v.  Connecticut  Mut.  Life  Ins.  Co.,  58  App.  Div.  137,  68  N. 
Y.  Supp.  683,  affirmed  in  172  N.  Y.  659,  65  N.  E.  1119,  that  the 
question  whether  there  was  any  fact  not  stated  in  applicant's 
previous  answers  which  the  company  ought  to  know  calls  only  for 
his  opinion,  and  concealment,  avoiding  the  policy,  cannot  be  predi- 
cated on  a  failure  to  disclose  a  fact  which,  had  it  been  known, 
might  have  led  to  the  rejection  of  the  risk.  A  similar  rule  seems 
to  have  governed  Connecticut  Mutual  Life  Ins.  Co.  v.  McWhirter, 
73  Fed.  444,  19  C.  C.  A.  519. 

<k)    Pleading  and  practice. 

It  was  held  in  Callies  v.  Modern  Woodmen,  98  Mo.  App.  521, 
72  S.  W.  713,  that  proof  of  a  fraudulent  concealment  cannot  be  made, 
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unless  such  concealment  is  pleaded,  and  that  evidence  as  to  a 
fraudulent  concealment  cannot  be  shown  under  a  plea  of  false  war- 
ranty. 

According  to  Provident  Savings  Life  Assur.  Soc.  v.  Cannon,  103 
111.  App.  534,  affirmed  in  201  111.  260,  66  N.  E.  388,  and  Penn 
Mut.  Life  Ins.  Co.  v.  Mechanics'  Savings  Bank  &  Trust  Co.,  72 
Fed.  413,  19  C.  C.  A.  286,  38  L.  R.  A.  33,  the  burden  is  on  the 
insurer  to  show  a  concealment  and  the  materiality  of  the  fact  con- 
cealed; and  in  the  last  case  the  same  rule  was  applied  as  to  the 
intent  of  the  applicant  in  omitting  to  disclose.  Apparently,  however, 
the  rule  governing  Studwell  v.  Mutual  Benefit  Life  Ass'n  (Super. 
N.  Y.)  19  N.  Y.  Supp.  709,  affirmed  without  opinion  in  139  N.  Y. 
616,  35  N.  E.  204,  is  that,  where  the  fact  is  material,  it  will  be 
presumed  that  the  concealment  was  intentional.  According  to 
Penn  Mut.  Life  Ins.  Co.  v.  Mechanics'  Savings  Bank  &  Trust  Co., 
72  Fed.  413,  19  C.  C.  A.  286,  38  L.  R.  A.  33,  by  the  weight  of 
authority  an  insurance  expert  cannot  be  asked  his  opinion  whether 
an  undisclosed  fact  is  or  is  not  material  to  the  risk.  In  National 
Life  Ass'n  v.  Hopkins'  Adm'r,  97  Va.  167,  33  S.  E.  539,  it  was  said 
that  evidence  that  the  applicant,  having  been  rejected  by  one  com- 
pany, was  examined  by  two  physicians  of  the  second  company; 
that  he  then  filed  the  rejected  application  of  the  first  company 
with  the  second  company  as  a  "rejected  risk,"  concealing  from 
the  second  company  the  fact  of  the  rejection  by  its  physicians,  is 
admissible  under  a  plea  of  suppression  of  material  facts-. 

In  Edington  v.  Mut.  Life  Ins.  Co.,  67  N.  Y.  185,  it  was  held 
that  it  was  a  question  for  the  jury  whether  the  insured  could  be 
charged  with  the  omission  to  give  such  information  as  the  interroga- 
tories were  intended  to  elicit,  so  as  to  constitute  a  fraudulent  con- 
cealment. The  general  principle  that  the  questions  whether  there 
has  been  a  concealment  and  whether  the  fact  concealed  is  material 
are  for  the  jury  is  asserted  in  Lefavour  v.  Insurance  Co.,  1  Phila. 
(Pa.)  558,  Spitz  v.  Mutual  Ben.  Life  Ass'n,  5  Misc.  Rep.  245,  25 
N.  Y.  Supp.  469,  and  McGowan  v.  Supreme  Court  Independent  Or- 
der of  Foresters,  104  Wis.  173,  80  N.  W.  603 ;  and  in  this  last  case 
the  intent  was  also  regarded  as  a  matter  for  the  jury.  Where  it 
was  alleged  that  the  applicant  had  had  several  diseases  not  disclosed 
in  his  application,  as  in  Doty  v.  New  York  State  Mut.  Ben.  Ass'n, 
55  Hun,  612,  9  N.  Y.  Supp.  42,  affirmed  in  132  N.  Y.  596,  30  N.  E. 
1151,  a  general  charge  that,  if  he  had  concealed  any  of  the  facts  men- 
B.B.lNs.— 12T 
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tioned  in  the  answer,  the  certificate  was  void,  was  sufficient,  with- 
out a  separate  instruction  in  connection  with  each  particular  dis- 
ease. 


7.   PERSONS  AFFECTED  BY  MISREPBESENTATION   OB  BREACH 

OF  VTABBANTY. 

(a)  Beneficiaries  In  general. 

(b)  Same — Representations  by  infant. 

(c)  Creditors  as  beneficiaries. 

(d)  Assignee  of  life  policy. 

(e)  Effect  of  provisions  of  contract. 

(f)  False  statements  by  beneficiary  or  third  person. 

(a)    Beneficiaries  in  general. 

A  question  has  sometimes  arisen  as  to  the  extent  to  which  the 
rights  of  the  beneficiary  are  affected  by  false  statements  made  in 
the  application  for  the  policy.  This  question,  it  must  be  under- 
stood, is  entirely  distinct  from  the  question  whether  declarations 
of  the  insured,  made  prior  to,  at  the  time  of,  or  subsequent  to, 
the  issuance  of  the  policy,  are  admissible  against  the  beneficiary.^ 
Though  there  are  some  exceptions,  it  is  undoubtedly  the  general 
rule  that  the  effect  of  false  statements  to  avoid  the  contract  is  in 
no  way  dependent  on  the  fact  that  they  were  not  made  by  the  per- 
son suing  on  the  policy,  or  that  they  were  made  without  the  knowl- 
edge of  such  person. 

This  rule  is  asserted  In  Mutual  Benefit  Life  Ins.  Co.  v.  Cannon,  48  Ind. 
267 ;  Summers  v.  Metropolitan  Life  Ins.  Co.,  90  Mo.  App.  691 ;  Hub- 
bard V.  Mutual  Reserre  Fund  Life  Ass'n,  100  Fed.  719,  40  C.  C.  A. 
665. 

In  Fitch  V.  American  Popular  Life  Ins.  Co.,  59  N.  Y.  557,  17  Am. 
Rep.  372,  the  court  held  that,  where  a  policy  was  taken  out  for 
the  benefit  of  the  wife  and  children  of  the  insured,  they  were  bound 
by  his  representations.  And  in  Trefz  v.  Knickerbocker  Life  Ins.  Co., 
24  Fed.  Cas.  177,  affirmed  in  Knickerbocker  Life  Ins.  Co.  v.  Trefz, 
104  U.  S.  197,  26  L.  Ed.  708,  it  was  held  that  an  application  for  a 
policy  on  the  life  of  the  husband  in  favor  of  the  wife,  which  was 
signed  by  both,  is  a  joint  agreement,  though  in  the  singular.    The 

1  How   far   beneficiary   Is   bound   by      Cent.    Dig.    vol,    20,   "Evidence,"   cols, 
prior  or  subsequent  declarations  of  the       1490,  1491,  §  1061. 
applicant,  see  ante,  p.  1975.    See,  also, 


PERSONS   AFFECTED.  2019 

principle  is  also  supported  by  the  decision  in  Baker  v.  Union  Mu- 
tual Life  Ins.  Co.,  43  N.  Y.  283,  though  the  exact  question  there 
was  whether  the  beneficiary  was  bound  by  stipulations  and  condi- 
tions in  the  policy,  rather  than  by  misrepresentations.  A  similar 
question  was  presented  in  Keller  v.  Home  Life  Ins.  Co.,  95  Mo. 
App.  627,  69  S.  W.  612,  where  it  was  held  that  the  ben.eficiary  of  a 
policy  is  bound  by  the  legal  stipulations  therein,  and  is  subject  to 
be  defeated  by  fraud  on  the  part  of  the  insured,  though  he  may  not 
have  participated  therein. 

The  rule  seems  to  be  based  on  the  theory,  as  said  in  Supreme  Con- 
clave Knights  of  Damon  v.  O'Connell,  107  Ga.  97,  32  S.  E.  946,  that 
in  a  certain  sense  the  insured,  in.  taking  out  the  policy,  acts  as  agent 
of  the  beneficiary,  and  if  the  latter  accepts  the  policy  he  thereby 
ratifies  the  acts  of  his  agent.  A  similar  rule  seems  to  have  governed 
Estes  V.  World  Mut.  Life  Ins.  Co.,  6  Hun  (N.  Y.)  349.  In  accord- 
ance with  this  theory  is  the  decision  in  Prudential  Ins.  Co.  v.  Freder- 
icks, 41  111.  App.  419,  where  it  was  held  that  a  beneficiary,  suing 
as  an  administrator,  must  be  regarded  as  having  adopted  all  the 
representations  in  the  application. 

In  this  connection  reference  may  also  be  made  to  JBtna  Life  Ins.  Co. 
V.  Rehlaender  (Neb.)  94  N.  W.  129,  where  it  was  held  that  where 
the  insured  had  signed  a  certificate  to  obtain  a  reinstatement  of  his 
policy,  which  certificate  should  have  been  signed  by  the  beneficiary, 
such  certificate  constituted  a  representation  merely,  and  not  a  war- 
ranty. 

(b)    Same— Representations  hy  infant. 

An  interesting  case  is  O'Rourke  v.  John  Hancock  Life  Ins.  Co., 
23  R.  I.  457,  50  Atl.  834,  57  L.  R.  A.  496,  91  Am.  St.  Rep.  643.  The 
policy  in  this  case  was  on  the  life  of  an  infant  15  years  old,  and  it 
was  pleaded  in  defense  that  he  had  made  certain  false  repre- 
sentations and  warranties  in  the  application.  The  beneficiary  urged 
that,  as  the  insured  ■was  an  infant,  he  was  not  bound  by  his  war- 
ranties or  representations.^  Defendant  contended  that  the  plea  of 
infancy  was  a  personal  privilege,  which  could  not  be  taken  ad- 
vantage of  by  the  beneficiary.  The  court,  while  recognizing  this 
as  a  general  rule,  said  that  it  is  usually  applied  for  the  protection 
of  the  infant,  where  an  adult  seeks  to  avoid  his  contract  on  the 
ground  of  infancy  and  the  contract  has  not  been  disaffirmed  by  the 
infant.    This  contract,  however,  purports  to  have  been  made  with 

2  See  ante,  p.  1962. 
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a  minor.  The  beneficiary  made  no  statements  on  her  own  ac- 
count. If  the  warranties  are  not  binding  on  the  minor,  then  in 
legal  effect  they  do  not  affect  the  contract,  and  the  beneficiary- 
is  not  estopped  by  them.  The  court  says,  however,  that  this  does 
not  mean  that  she  might  not  have  been  estopped,  had  she  been 
guilty  of  fraudulent  misconduct  in  procuring  the  insurance  with 
knowledge  of  the  false  statements;  but  such  does  not  appear  to 
have  been  the  fact. 

(o)    Creditors  as  beneficiaries. 

The  rule  stated  in  the  first  paragraph  has  also  been  applied  where 
a  creditor  is  beneficiary.  Thus,  in  Mutual  Life  Ins.  Co.  v.  Wager, 
27  Barb.  (N.  Y.)  354,  it  was  held  that  a  policy  taken  out  by  a 
creditor  is  avoided  as  to  the  creditor  by  false  statements  made 
by  the  person  whose  life  was  insured.  The  reasoning  of  the 
court  is  that  the  policy  was  void,  not  because  the  insured  was 
to  be  deemed  the  agent  of  the  creditor  in  committing  the  fraud,  but 
because  he  was  the  creditor's  agent  in  making  the  false  affirmation 
as  to  a  fact  material  to  the  risk.  And  in  Burruss  v.  National  Life 
Ins.  Ass'n,  96  Va.  543,  32  S.  E.  49,  it  was  said  that  a  creditor  for 
whose  benefit  the  policy  is  taken  out  is  affected  by  a  misrepresenta- 
tion as  to  material  matters  inducing  the  contract,  made  by  the  per- 
son whose  life  is  insured,  irrespective  of  the  fact  that  such  creditor 
was  ignorant  of  the  false  representations. 

(d)    Assignee  of  life  policy. 

Pursuant  to  the  general  rule  that  an  assignee  of  a  chose  in  ac- 
tion takes  it  subject  to  all  defenses  against  it  in  the  hands  of  the 
assignor,*  it  has  been  held  that  a  policy  is  avoided  by  false  state- 
ments, even  in  the  hands  of  the  assignee.  In  Northwestern  Mut. 
Life  Ins.  Co.  v.  Montgomery,  116  Ga.  799,  43  S.  E.  79,  the  policy 
was  in  part  assigned  with  the  consent  of  the  company  as  col- 
lateral security  for  a  debt.  It  was  contended  that  the  company 
could  not  set  up,  as  against  the  assignee,  false  representations  in 
the  appHcation.  The  court  says  that  while  this  is  the  rule  in  fire 
insurance,  owing  to  the  fact  that  the  consent  to  the  assignment 
operates  as  a  reissue  of  the  poHcy,  it  does  not  apply  in  life  in- 
surance; but  the  assignee  takes  the  policy  subject  to  such  de- 
fenses as  may  obtain  against  the  original  insured.     Especially  is  this 

8  See  Cent.  Dig.  vol.  4,  "Assignments,"  cols.  1426-1432,  §  177, 
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SO  where  it  does  not  appear  that  at  the  time  of  the  assignment  the 
insurer  had  notice  of  the  defenses. 

On  the  other  hand,  it  has  been  held  in  Louisiana  (Union  Nat'l 
Bank  v.  Manhattan  Life  Ins.  Co.,  52  La.  Ann.  36,  26  South.  800)  that 
an  insurance  company  cannot,  after  it  has  assented  to  an  assign- 
ment, allege,  in  an  action  by  an  assignee,  misrepresentations  by  in- 
sured; but  it  is  to  be  remarked  that  in  this  particular  instance 
the  insurer  was  clearly  estopped,  by  knowledge  of  the  misrepre- 
sentation and  acceptance  of  premiums  thereafter,  to  assert  the 
falsity  of  the  statement. 

(e)   Effect  of  provisions  of  contract. 

That  the  rule  may  be  modified  by  the  peculiar  provisions  of 
the  contract  appears  from  Supreme  Council  Catholic  Benevolent 
Legion  V.  Boyle,  10  Ind.  App.  301,  37  N.  E.  1105.  The  by-laws  of 
the  benevolent  society  provided  that  any  person  who  should  have 
made  certain  false  statements  in  his  application  should  be  expelled 
and  forfeit  all  benefits.  The  court  held  that  such  provision  re- 
lated wholly  to  proceedings  to  be  taken  against  the  member 
during  his  life,  and  that  such  false  statements  covild  not  be  urged 
against  the  beneficiary  in  an  action  to  recover  on  the  benefit  cer- 
tificate after  the  death  of  a  member.  A  similar  rule  seems  to  have 
been  adopted  in  Jones  v.  National  Mutual  Ben.  Ass'n,  2  S.  W.  447, 
8  Ky.  Law  Rep.  599,  where  the  by-laws  provided  that,  if  the  in- 
sured should  misrepresent  his  habits  as  temperate,  the  board  of 
directors,  after  the  hearing,  might  drop  his  name  from  member- 
ship, and  it  was  held  that  the  action  of  the  board  was  conclusive, 
so  that  the  question  could  not  be  raised  after  the  death  of  the  in- 
sured in  a  suit  on  the  policy.  The  opposite  conclusion  was  ar- 
rived at,  however,  in  Holland  v.  Supreme  Council  Order  of  Chosen 
Friends,  54  N.  J.  Law,  490,  25  Atl.  367,  where  the  certificate  pro- 
vided that  any  fraudulent  statements  in  the  application,  or  the  sus- 
pension of  the  member,  should  forfeit  his  right  to  all  benefits,  and 
that  in  case  of  his  death  during  such  suspension  the  beneficiary 
should  not  receive  any  benefit  whatever.  The  court  held  that  the 
remedy  by  suspension  was  merely  cumulative,  and  did  not  estop  the 
society  from  pleading  the  defense  of  misrepresentation  against  the 
beneficiary.  This  case  distinguishes  Wright  v.  Mutual  Benefit  Life 
Ass'n,  118  N.  Y.  237,  23  N.  E.  186,  6  L.  R.  A.  731,  16  Am.  St. 
Rep.  749,  which  has  been  cited  as  supporting  the  principle  of  the 
Boyle  Case.     In  the  Wright  Case  the  certificate  contained  a  pro- 
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vision  that  no  question  as  to  the  validity  of  the  application  or  cer- 
tificate of  membership  shall  be  raised,  unless  such  question  be 
raised  within  the  first  two  years  of  membership  and  during  the 
life  of  the  member.  The  court  held  that  under  this  provision  a  de- 
fense of  fraud  of  the  insured  and  the  beneficiary  in  obtaining  the 
certificate  could  not  be  raised,  except  in  accordance  with  such  provi- 
sion. Such  provision  must  be  looked  upon  as  a  statute  of  limitation 
and  repose;  but,  as  pointed  out  in  the  Holland  Case,  the  agree- 
ment in  that  case  does  not  bear  that  character. 

(f)    False  statements  by  beneficiary  or  third  person. 

In  the  foregoing  cases  misrepresentations  were  made  by  the  in- 
sured, but  a  similar  principle  applies  where  the  misrepresentations 
are  made  by  the  beneficiary  or  some  third  person.  In  National 
Life  Ins.  Co.  v.  Minch,  6  Lans.  (N.  Y.)  100,  the  company  sued 
to  recover  back  from  a  husband,  as  his  wife's  administrator,  the 
amount  paid  to  him  on  a  policy  of  insurance  on  the  life  of  his  wife, 
on  the  ground  of  conspiracy  to  cheat  and  defraud  the  company  by 
means  of  false  and  fraudulent  representations  in  obtaining  the  in- 
surance. The  court  held  that,  if  the  assured  was  ignorant  that 
fraudulent  misrepresentations  had  been  made  in  the  application 
by  the  husband  and  the  medical  examiner,  the  company  could  not 
recover,  but  that  it  must  show  her  knowledge  of  the  fact.  The 
Court  of  Appeals,  however  (53  N.  Y.  144),  reversed  the  decision, 
holding  that  there  was  insufficient  evidence  to  show  her  ignorance, 
and,  moreover,  that  if  the  husband,  as  her  agent,  had  procured 
the  policy  by  fraud,  the  policy  was  avoided  by  his  fraud.  In 
March  v.  Mutual  Life  Ins.  Co.,  186  Pa.  629,  40  Atl.  1100,  '65  Am. 
St.  Rep.  887,  where  the  application  was  signed  by  the  insured  and 
also  by  the  beneficiary,  it  was  held  that,  though  the  insured  may 
have  been  ignorant  of  the  fact  represented,  the  beneficiary,  who  had 
made  a  representation  which  he  knew  was  untrue,  could  not  recover. 
And  in  Insurance  Co.  v.  Wilkinson,  13  Wall.  222,  20  L.  Ed.  617,  it 
was  held  that,  if  a  beneficiary  makes  the  application,  misrepresen- 
tations therein  will  avoid  the  policy,  the  same  as  if  the  insured 
had  made  them.  Though  not  decided,  the  same  rule  may  be  in- 
ferred from  Eclectic  Life  Ins.  Co.  v.  Fahrenkrug,  68  111.  463.  A 
similar  question  was  raised  in  Mutual  Ben.  Life  Ins.  Co.  v.  Robert- 
son, 59  111.  123,  14  Am.  Rep.  8,  where  the  beneficiary,  in  paying 
the  premium,  stated  to  the  agent  in  answer  to  his  inquiry  on  the 
subject,  that  her  husband,  who  was  absent,  had  written  to  her 
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that  he  was  in  his   usual  health.     It  was  held   that  the   policy 
would  not  be  avoided,  even  though  such  statement  was  false. 

In  Rawls  v.  American  Mut.  Life  Ins.  Co.,  27  N.  Y.  282,  84  Am. 
Dec.  280,  where  the  representations  were  made  by  a  third  person,  a 
friend  of  the  insured,  to  whom  he  had  referred  the  company  for 
that  purpose,  it  was  held  that  the  policy  was  not  avoided  by  their 
falsity,  though  it  would  appear  that  the  ground  of  the  decision 
was  that  the  statement  of  such  third  person  was  not  made  a  part 
of  the  contract,  nor  was  the  contract  based  on  it.  This  case  should 
be  distinguished  from  National  Life  Ins.  Co.  v.  Minch,  6  Lans. 
(N.  Y.)  100,  cited  above,  as  in  that  case  the  representations  were 
made  by  one  interested  in  the  insurance. 


8.  EFFECT  OF  MISREPRESENTATION  OR  BREACH  OF  IVAR- 
RANTT  AS  TO   AGE   OF   INSURED. 

(a)  Effect  of  false  statements  in  general. 

(b)  Effect  as  dependent  on  Intent  of  applicant — Materiality  of  state- 

ment 

(c)  Effect  as  dependent  on  knowledge  of  applicant. 

(d)  Effect  as  qualified  by  statutes,  by-laws,  or  provisions  of  contract. 

(e)  Pleading  and  practice — In  general. 

(f)  Same — Presumptions  and  burden  of  proof. 

(g)  Same— Admissibility  of  evidence. 

(b)  Same — Weigbt  and  suflBciency  of  evidence, 
(i)  Trial — Questions  for  jury  and  instructions. 

(a)   Effect  of  false  statements  in  general. 

False  statements  as  to  his  age,  made  by  an  applicant  for  life 
insurance,  will  avoid  the  policy,  unless  waived  by  the  company. 

Tbe  general  rule  is  deduced  from  the  decisions  in  JEtna  Life  Ins.  Co.  v, 
France,  91  U.  S.  510,  23  L.  Ed.  401,  affirming  France  v.  .2Etna  Life 
Ins.  Co.,  9  Fed.  Cas.  637;  Alabama  Gold  Life  Ins.  Co.  v.  Gamer, 
77  Ala.  210 ;  Swett  v.  Citizens'  Mut.  Relief  Soc,  78  Me.  541,  7  Atl. 
394 ;  Keystone  Mut.  Benefit  Ass'n  v.  Jones,  72  Md.  363,  20  Atl.  195 ; 
Wiberg  v.  Minnesota  Scandinavian  Relief  Ass'n,  73  Minn.  297,  76 
N.  W.  37;  Linz  v.  Massachusetts  Mut.  Life  Ins.  Co.,  8  Mo.  App. 
363;  Neill  v.  American  Popular  Life  Ins.  Co.,  42  N.  T.  Super.  Ct. 
239 ;  Kabok  v.  Phoenix  Mut.  Life  Ins.  Co.,  51  Hun,  639,  4  N.  Y.  Supp. 
718;  Schmitt  v.  National  Life  Ass'n,  84  Hun,  128,  32  N.  Y.  Supp. 
513 ;  Preuster  v.  Supreme  Council  Order  of  Chosen  Friends,  135  N. 
Y.  417,  32  N.  B.  135;  Hartshorn  v.  Metropolitan  Life  Ins.  Co.,  55 
App.  Div.  471,  67  N.  T.  Supp.  13 ;  Morrison  v.  Odd  Fellows'  Mutual 
Life  Ins.  Co.,  59  Wis.  162,  18  N.  W.  13 ;  Hanf  v.  Northwestern  Ma- 
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sonic  Aid  Assn,  76  Wis.  450,  45  N.  W.  315 ;  Supreme  Lodge  Knights 
of  Honor  v.  Davis,  26  Colo.  252,  58  Pac.  595 ;  Dolan  v.  Mutual  Re- 
serve Fund  Life  Ass'n,  173  Mass.  197,  53  N.  E.  398 ;  Marcoux  v.  So- 
ciety of  Beneficence  St.  John  Baptist,  91  Me.  250,  39  Atl.  1027 ;  Con- 
tinental Life  Ins.  Co.  v.  Goodall,  3  Am.  Law  Rec.  338,  5  Ohio  Dec. 
160 ;  Hayes  v.  Virginia  Mutual  Protection  Ass'n,  76  Va.  225. 

The  question  whether  a  slight  discrepancy  of  a  few  months  was 
sufficient  to  avoid  the  poHcy  was  raised  in  Gray  v.  National  Benefit 
Ass'n,  111  Ind.  531,  11  N.  W.  477 ;  but  the  point  was  not  fairly  de- 
cided, as  the  case  was  disposed  of  on  a  question  of  waiver.  In 
France  v.  ^tna  Life  Ins.  Co.,  9  Fed.  Cas.  657,  affirmed  in  91  U.  S. 
510,  23  L.  Ed.  401,  the  court  held  that  a  Slight,  immaterial  discrep- 
ancy would  not  avoid  the  policy,  though,  if  the  discrepancy  amount- 
ed to  some  five  or  six  years,  the  policy  would  be  avoided. 

(b)   Effect  as  dependent  on  intent  of  applicant — Materiality  of  state- 
ment. 

It  does  not,  however,  affect  the  question  that  the  false  statements 
were  not  willfully  false,  according  to  Dinari  v.  Supreme  Council 
Catholic  Mutual  Benefit  Ass'n,  201  Pa.  363,  50  Atl.  999.  This  is  in 
accord  with  the  generally  accepted  rule  that  the  age  of  the  insured 
is  a  matter  material  to  the  risk. 

Such  is  the  doctrine  of  France  v.  iEtna  Life  Ins.  Co.,  9  Fed.  Cas.  657, 
afSrmed  in  91  U.  S.  510,  23  L.  Ed.  401,  94  U.  S.  561,  24  L.  Ed.  287 ; 
Preuster  v.  Supreme  Council  Order  of  Chosen  Friends,  135  N.  Y.  417, 
32  N.  E.  135;  United  Brethren  Mut  Aid  Society  v.  White,  100  Pa.  12, 
12  Wkly.  Notes  Cas.  147 ;  McCarthy  v.  Catholic  Knights  and  Ladles 
of  America,  102  Tenn.  345,  52  S.  W.  142 ;  Continental  Life  Ins.  Co. 
V.  Goodall,  3  Am.  Law  Rec.  338,  5  Ohio  Dec.  160 ;  Marcoux  v.  Soci- 
ety of  Beneficence  St.  John  Baptist,  91  Me.  250,  39  Atl.  1027.  See, 
also,  Low  V.  Union  Central  Life  Ins.  Co.,  6  Ohio  Dec.  1088. 

In  Dolan  v.  Mutual  Reserve  Fund  Life  Ass'n,  173  Mass.  197,  53 
N.  E.  398,  it  was  held  that  an  understatement  of  age  is  a  matter 
increasing  the  risk,  within  the  Massachusetts  statute  declaring  that 
misrepresentations  shall  not  avoid  the  policy,  unless  made  with  re- 
spect to  matters  increasing  the  risk  or  with  actual  intent  to  deceive.^ 
It  was,  however,  said  in  Colley  v.  Wilson,  86  Mo.  App.  396,  follow- 
ing the  rule  heretofore  discussed,'''  that  the  misstatement  as  to  age  in 
an  application  for  reinstatement  is  immaterial,  where  under  the 
by-laws  the  insured,  to  obtain  reinstatement,  is  required  only  to  fur- 
nish a  certificate  of  good  health. 

1  See  St.  1894,  c.  522,  §  21.  a  See  ante,  p.  2004. 
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(o)   Effect  as  dependent  on  bno^rledge  of  applicant. 

The  knowledge  of  the  applicant  of  the  falsity  of  a  statement  as 
to  his  age  is  a  factor  in  determining  whether  the  policy  will  be 
avoided  by  such  false  statement  (Keystone  Mut.  Ben.  Ass'n  v. 
Jones,  72  Md.  363,  20  Atl.  195).  So,  in  Miller  v.  Phoenix  Life  Ins. 
Co.,  107  N.  Y.  292,  14  N.  E.  271,  it  was  held  that  where  the  appli- 
cant refused  to  make  any  statement  concerning  his  age,  stating  that 
he  did  not  know  it,  a  statement  made  by  the  agent  from  data  which 
were  not  assented  to  by  the  applicant  did  not,  though  false,  avoid 
the  policy.  And,  in  general,  it  may  be  said  that  where  the  state- 
ment as  to  age  is  inserted  by  the  agent,  or  the  age  is  miscalculated 
by  him  without  the  knowledge  of  the  insured,  the  policy  will  not  be 
avoided. 

This  is  the  rule  laid  down  in  McArthur  v.  Home  IJfe  Ins.  Co.,  73  Iowa, 
336,  35  N.  W.  430,  5  Am.  St  Rep.  684;  Fidelity  &  Casualty  Co.  v. 
Oehne,  94  111.  App.  117;  Brink  v.  Guaranty  Mut  Ace.  Ass'n,  55  Hun, 
606,  7  N.  T.  Supp.  847,  affirmed  without  opinion  In  130  N.  Y.  675,  29 
N.  E.  1035. 

Where  the  applicant  states  his  age  to  the  best  of  his  knowledge 
and  belief,  a  discrepancy  of  several  years  between  the  age  as  stated 
and  his  true  age  will  not  avoid  the  policy. 

O'Connell  v.  Supreme  Conclave  Knights  of  Damon,  102  Ga.  143,  28  S. 
E.  282,  66  Am.  St  Kep.  159:  Egan  v.  Supreme  Council  Catholic 
Benevolent  Legion,  32  App.  Div.  245,  52  N.  Y.  Supp.  978,  aflBrmed 
without  opinion'in  161  N.  T.  650,  57  N.  E.  1109;  Singleton  v.  Pru- 
dential Life  Ins.  Co.,  11  App.  Div.  403,  42  N.  Y.  Supp.  446.  • 

Such,  too,  was  practically  the  decision  in  France  v.  ^tna  Life  Ins. 
Co.,  9  Fed.  Cas.  657,  affirmed  in  91  U.  S.  510,  23  L.  Ed.  401,  94  U.  S. 
561,  24  L.  Ed.  287,  where  the  applicant  stated  that  his  answers  were 
as  nearly  correct  as  he  could  remember. 

(d)   Effect  as  qualified  by  statutes,  by-lairs,  or  provisions  of  contract. 

Other  cases  modifying  the  general  rule  have  arisen  where  the 
statutes,  policy,  or  by-laws  of  the  association  contain  special  provi- 
sions relating  to  misstatements  as  to  age.  An  Iowa  statute  pro- 
vides that,  where  there  is  a  misstatement  as  to  the  age  of  the  in- 
sured, the  insurer  may  collect  the  difference  in  the  premium,  but 
that  such  misstatement  shall  have  no  other  penalty.*^  In  Sieverts 
V.  National  Benefit  Ass'n,  95  Iowa,  710,  64  N.  W.  671,  the  repre- 

»  Acts  16th  Gen.  Assem.  c.  55,  §  3. 
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sentation  was  that  the  applicant  was  38  years  old,  whereas  in  fact 
he  was  39.  The  assessments  and  dues  were  the  same  for  both 
ages.  As  there  was,  therefore,  no  penalty  for  misrepresentation, 
the  court  held  that,  even  if  established,  it  did  not  avoid  the  policy. 
Laws  N.  C.  1893,  c.  299,  §§  8,  9,  provide  that  all  contracts  of  insur- 
ance, the  application  for  which  is  taken  within  the  state,  shall  be 
deemed  to  have  been  made  within  the  state  and  subject  to  the 
laws  thereof,  and  that  statements  in  such  application  shall  be 
deemed  representations,  and  not  warrianties,  and  that  no  misrepre- 
sentation, unless  material  or  fraudulent,  shall  prevent  a  recovery  on 
the  policy.  It  was,  therefore,  held  in  Albett  v.  Mutual  Life  Ins.  Co., 
122  N.  C.  92,  30  S.  E.  327,  65  Am.  St.  Rep.  693,  that  misrepre- 
sentations as  to  the  age  of  the  applicant  will  not  vitiate  the  policy, 
unless  they  materially  contribute  to  the  loss  or  fraudulently  evade 
the  payment  of  the  increased  premium. 

In  Singleton  v.  Prudential  Life  Ins.  Co.,  11  App.  Div.  403,  42  N. 
Y.  Supp.  446,  the  policy  provided  that,  if  the  age  of  the  insured  shall 
have  been  understated  by  mistake,  the  sum  insured  shall  be  re- 
duced to  the  amount  the  premium  would  pay  for  at  the  true  age. 
The  applicant  stated  that  his  age  was  54,  to  the  best  of  his  knowl- 
edge. In  fact,  he  was  about  7  years  older.  The  court  held,  how- 
ever, that,  as  there  was  no  evidence  that  insured  did  not  answer  to 
the  best  of  his  knowledge,  the  only  remedy  of  the  company  was 
to  reduce  the  amount  of  the  insurance,  and  that  it  could  not  avoid 
the  policy. 

In  this  connection  reference  may  be  made  to  Continental  Life  Ins.  Co. 
V.  Goodall,  3  Am.  Law  Rec.  338,  5  Ohio  Dec.  160,  where  it  appeared 
that  the  age  of  the  applicant  was  stated  at  29  years,  when  in  fact 
It  should  have  been  39  years ;  the  error  being  the  result  of  a  mu- 
tual mistake.  A  less  premium  was  charged  and  paid  in  consequence, 
which  premium  was  sufficient  to  procure  insurance  to  the  amount 
of  $3,600 ;  the  policy  being  for  $5,000.  After  the  death  of  the  in- 
sured, the  beneficiary  brought  action  to  have  the  policy  reformed, 
so  as  to  correct  the  mistake  and  to  recover  on  the  policy  as  correct- 
ed. The  court  held  that  while  technically  the  beneficiary  should  pay 
into  court  the  deficiency  in  the  premium,  with  interest,  or  abate  the 
amount  from  the  sum  insured,  yet  the  beneficiary  might  elect  to  take 
only  the  amount  the  premium  paid  would  have  insured,  and  that 
If  such  course  is  pursued  the  insurer  could  not  object,  as  It  was 
manifestly  to  his  benefit 

In  Supreme  Council  Catholic  Benevolent  Legion  v.  Boyle,  10  Ind. 
App.  301,  37  N.  E.  1105,  it  appeared  that  the  by-laws  provided 
that  any  person  who  shall  make  a  false  statement  in  his  application 
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for  membership  with  regard  to  age,  etc.,  should  be  expelled  and 
forfeit  all  benefits.  The  court  held  that  such  provision  confined 
the  remedy  of  the  association  to  proceedings  to  be  taken  against 
the  member  during  his  life,  and  that  the  false  statements  could  not 
be  pleaded  in  avoidance  after  the  death  of  the  member.  In  Kabok 
V.  Phoenix  Mut.  Life  Ins.  Co.,  51  Hun,  '639,  4  N.  Y.  Supp.  718,  the 
policy  provided  that,  in  case  of  untrue  statements  in  the  application, 
the  company  should  be  liable  only  for  the  amount  of  the  paid-up 
insurance  to  which  the  owner  of  the  policy  would  be  entitled  at 
the  date  of  the  death  of  the  insured.  Other  provisions  of  the 
policy,  however,  were  such  that  neither  the  insured  nor  the  bene- 
ficiary was  entitled  to  a  paid-up  policy  at  the  date  of  the  insured's 
death.  The  court  held  that  in  such  case  a  false  representation  as 
to  the  age  rendered  the  policy  void.  In  Wiberg  v.  Minnesota 
Scandinavian  Relief  Ass'n,  73  Minn.  297,  76  N.  W.  37,  it  appeared 
that  the  articles  of  association  provided  that  applicants  for  member- 
ship must  not  be  more  than  65  years  old,  while  the  by-laws  limited 
membership  to  persons  not  more  than  55  years  old.  The  court 
held  that,  assuming  the  by-law  to  be  valid,  the  admission  of 
members  over  55,  but  not  over  65,  was  within  the  powers  of  the  as- 
sociation, and  it  was  competent  for  them  to  waive  the  condition 
and  admit  a  member  over  55 ;  but  as,  in  any  event,  it  was  optional 
with  the  association  whether  to  admit  members  or  not,  and  the  age 
of  an  applicant  might  affect  its  decision,  a  false  statement  as  to  age 
would  avoid  the  member's  certificate. 

In  the  recent  case  of  Doll  v.  Prudential  Ins.  Co.,  21  Pa.  Super.  Ct. 
434,  it  appeared  that  the  policy  provided  that  it  was  incontestable 
after  three  years.  The  sum  insured  was  $110,  subject  to  correc- 
tion for  misstatement  of  age.  The  affidavit  of  defense  averred 
that  the  insured  made  a  mistake  in  giving  her  age,  and  that  the 
company  was  willing  to  pay  only  the  amount  purchased  by  her 
premiums,  based  on  the  true  age,  correction  to  be  made  in  pur- 
suance of  the  provisions  of  the  policy.  The  lower  court  entered 
judgment  for  the  plaintiff  on  the  ground  that  to  permit  a  correc- 
tion as  asked  by  defendant  would  be  to  violate  the  clause  provid- 
ing for  incontestability.  This,  however,  was  held  error,  on  the 
ground  that  such  a  correction  did  not  violate  the  clause. 

(e)    Pleading  and  practice— In  general. 

In  an  action  on  a  benefit  certificate  issued  by  a  mutual  benefit 
association,  it  was  held  in  Supreme  Assembly  Royal  Soc.  of  Good 
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Fellows  V.  McDonald,  69  N.  J.  Law,  248,  35  Atl.  1061,  that  the 
same  rules  of  pleading  and  evidence  will  be  applied  as  in  an  action 
on  an  ordinary  life  policy.  In  Supreme  Lodge  Knights  of  Honor 
V.  Metcalf,  15  Ind.  App.  135,  43  N.  E.  893,  it  was  held  that  an  an- 
swer alleging  that  the  insured  had  falsely  represented  his  age  as  49, 
when  in  fact  he  was  60  years  of  age,  the  constitution  and  by-laws  of 
the  association  prohibiting  the  insuring  of  persons  over  55,  is 
insufficient,  in  that  it  fails  to  show  an  offer  to  return  the  assess- 
ments paid  upon  the  certificate. 

(f)    Same — ^Presumptions  and  bnrden  of  proof. 

The  declaration  of  his  age,  made  by  an  applicant  for  membership 
in  a  benefit  society,  which  has  been  accepted  and  the  certificate 
issued,  the  required  payments  being  made  and  received  for  a 
series  of  years,  will  be  presumed  to  be  correct  until  the  presump- 
tion is  overcome  by  Competent  proof  (Supreme  Council  Golden 
Star  Fraternity  v.  Conklin,  60  N.  J.  Law,  565,  38  Atl.  659,  41  L.  R.  A. 
449).  And,  if  the  evidence  is  conflicting  and  unsatisfactory,  a  state- 
ment as  to  the  age  of  the  insured  will  be  presumed  to  have  been 
made  in  good  faith  (Bowen  v.  Preferred  Ace.  Ins,  Co.,  81  N.  Y. 
Supp.  840,  82  App.  Div.  458).  In  Sieverts  v.  National  Benev.  Ass'n, 
95  Iowa,  710,  64  N.  W.  671,  it  was  held  that,  in  the  absence  of  evi- 
dence to  the  contrary,  it  will  be  presumed  that  the  Minnesota  law 
as  to  the  effect  of  misrepresentations  as  to  age  is  the  same  as  the 
Iowa  law. 

Where  a  member  of  a  beneficial  order,  on  being  charged,  in  the  presence 
of  the  lodge,  with  misrepresentation  as  to  his  age  at  the  time  he 
became  a  member,  makes  no  attempt  to  deny  the  charge,  leaves  the 
lodge  room,  and  never  thereafter  attends  any  meeting  of  such  or- 
der, pays  any  dues,  or  communicates  with  it  in  any  way,  he  will  be- 
presumed  to  confess  the  truth  of  the  charge.  Foxhever  v.  Order  of 
Red  Cross,  24  Ohio  Cir.  Ct  R.  56. 

That  the  burden  of  proof  is  on  tiie  insurer  to  show  the  falsity 
of  representations  as  to  age  necessarily  follows  from  the  gen- 
eral rule  relative  to  the  truth  of  representations  and  warranties. 

This  has  been  directly  decided  in  Mobile  Life  Ins.  Co.  v.  Morris,  3  Lea 
(Tenn.)  101,  31  Am.  Rep.  631 ;  Valley  Mut  Life  Ass'n  v.  Teewalt, 
79  Va.  421 ;  Alabama  Gold  Life  Ins.  Co.  v.  Mobile  Mut.  Ins.  Co.,  81 
Ala.  329,  1  South.  561;  O'Connell  v.  Supreme  Conclave  Knights  of 
Damon,  102  Ga.  143,  28  S.  E.  282,  66  Am.  St  Rep.  159. 
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But  in  Murray  v.  Supreme  Lodge  New  England  Order  of  Pro- 
tection, 74  Conn.  715,  52  Atl.  722,  following  the  rule  adopted  in  that 
state,  it  was  held  that  where  the  defendant  denies  that  the  state- 
ment as  to  the  age  of  the  applicant  is  true,  and  alleges  that  the 
applicant  has  falsely  and  fraudulently  misstated  the  date  of  her 
birth,  the  burden  is  on  plaintiff  to  prove  the  age  as  stated,  but  on  the 
defendant  to  prove  the  allegation  of  fraud. 

(g)   Same — Admissibility  of  evidence. 

In  Bowen  v.  Preferred  Accident  Ins.  Co.,  82  App.  Div.  458,  81  N. 
Y.  Supp.  840,  where  the  policy  was  issued  in  June,  1893,  it  was 
held  that  affidavits  of  the  father  of  the  insured,  made  in  1852, 
were  incompetent  to  show  the  falsity  of  the  statement  as  to  age. 
A  record  of  the  naturalization  of  the  insured  was  regarded  as  ad- 
missible on  the  issue  of  misrepresentation  as  to  age  in  Dolan  v.  Mu- 
tual Reserve  Fund  Life  Ass'n,  173  Mass.  197,  53  N.  E.  398.  So, 
too,  public  registers,  such  as  census  reports,  are  competent  evidence 
on  questions  of  age  (Murray  v.  Supreme  High  Ladies  of  Maccabees 
[Tenn.  Sup.]  80  S.  W.  827).  A  copy  of  a  certificate  of  birth  or 
baptism,  if  duly  authenticated,  is  also  admissible  as  evidence  of  age. 

Tessmann  v.  Supreme  Commandery  United  Friends,  103  Mich.  185,  61 
N.  W.  261 ;  Meehan  v.  Supreme  Council  Catholic  Benev.  Legion,  95 
App.  Div.  142,  88  N.  Y.  Supp.  821 ;  Hunt  v.  Supreme  Council  Order 
of  Chosen  Friends,  64  Mich.  671,  31  N.  W.  576,  8  Am.  St  Rep.  855. 

So,  in  Murray  v.  Supreme  Lodge  Order  of  Protection,  74  Conn. 
715,  52  Atl.  722,  it  was  held  that  a  public  record  of  an  application 
for  marriage  license  and  a  record  of  births  were  admissible  to  show 
the  age  of  the  insured,  who  was  a  married  woman  and  mother,  under 
the  provisions  of  Gen.  St.  1888,  §  1089,  making  such  records  or 
authenticated  copies  thereof  admissible  in  evidence.  Quite  similar 
was  the  decision  in  American  Life  Ins.  &  Trust  Co.  v.  Rosenagle,  77 
Pa.  507,  where,  in  view  of  other  testimony  tending  to  show  the  iden- 
tity of  the  insured  with  the  person  mentioned  in  the  certificates  of 
birth,  such  certificates  were  held  admissible.  On  the  other  hand, 
in  McGuirk  v.  Mutual  Life  Co.,  66  Hun,  628,  29  N.  Y.  Supp.  908, 
Kabok  V.  Phoenix  Life  Ins.  Co.,  51  Hun,  639,  4  N.  Y.  Supp.  718,  and 
Supreme  Assembly  Royal  Society  of  Good  Fellows  v.  McDonald,  59 
N.  J.  Law,  248,  35  Atl.  1061,  such  certificates  were  held  sufficient 
to  show  merely  the  baptism,  and  not  the  day  of  birth  of  the 
insured ;  but  the  last  case  expressly  distinguishes  the  case  of  Hunt 
V.  Order  of  Chosen  Friends,  64  Mich.  671,  31  N.  W.  576,  8  Am.  St. 
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Rep.  855,  as  in  the  latter  case  there  was  evidence  tending  to 
show  that  the  record  was  one  which  was  required  to  be  kept  by 
the  rules  of  the  church  and  the  certificate  contained  a  statement 
of  the  age  of  the  person  baptized — facts  not  shown  in  the  present 
case. 

Though,  as  said  in  Valley  Mut.  Life  Ass'n  v.  Teewalt,  79  Va.  421, 
and  Eisner  v.  Supreme  Lodge  Knights  of  Honor,  98  Mo.  640,  11  S. 
W.  991,  opinions  as  to  the  age  of  the  insured,  based  on  his  appear- 
ance only,  are  not  admissible,  it  was  nevertheless  held,  in  Grand 
Lodge  A.  O.  U.  W.  v.  Bartes  (Neb.)  96  N.  W.  186,  that  a  mem- 
ber of  the  family,  living  therein,  is  presumptively  qualified  as  a 
witness  to  show  the  age  and  pedigree  oi  the  other  members  of  the 
family,  though  if  it  appears  that  the  knowledge  of  such  witness  is 
derived,  not  from  family  tradition  and  repute,  but  from  statements 
made  by  a  stranger,  the  testimony  should  be  excluded.  A  similar 
rule  seems  to  have  been  adopted  in  Hancock  v.  Supreme  Council 
Catholic  Benev.  Legion,  69  N.  J.  Law,  308,  55  Atl.  246,  and  Mutual 
Life  Ins.  Co.  v.  Blodgett,  8  Tex.  Civ.  App.  45,  27  S.  W.  286,  where 
the  court  said  that  such  testimony  does  not  become  inadmissible 
because  it  is  hearsay,  provided  the  declarations  are  within  the  fam- 
ily. It  may  be  of  doubtful  reliability,  but  this  goes  to  the  weight 
and  value  of  the  testimony,  and  not  to  its  admissibility.  The  con- 
tention that  such  testimony  can  legally  be  admitted  only  where 
heirship  or  succession  is  in  issue  is  contrary  to  the  weight  of  au- 
thority. The  term  "pedigree"  embraces,  not  only  descent  and  re- 
lationship, but  also  the  facts  of  birth,  marriage,  death,  and  the 
time  when  these  events  happened.* 

The  general  doctrine  that  a  record  in  the  family  Bible  in  the 
handwriting  of  a  member  of  the  family  is  admissible  to  show  the 
age  of  the  insured  was  laid  down  in  Southern  Life  Ins.  Co.  v. 
Wilkinson,  53  Ga.  535,  notwithstanding  the  fact  that  some  mem- 
bers of  the  family  did  not  regard  the  record  as  correct.  In  Union 
Central  Life  Ins.  Co.  v.  Pollard,  94  Va.  146,  26  S.  E.  421,  36  L.  R.  A. 
271,  64  Am.  St.  Rep.  715,  it  was  held  that  it  made  no  difference, 
though  the  entry  in  the  family  Bible  appeared  to  have  been  made 
by  a  person  not  a  member  of  the  family;  the  court  saying  that 
the  admissibility  of  the  entry  in  the  family  Bible  does  not  depend 
upon  the  handwriting  or  authorship  of  the  entry,  but  upon  the 

*  Admissibility  in  evidence  of  declara-       sliip,  see  Cent.  Dig.  vol.  20,  "Evidence," 
lions  as  to  pedigree,  birth,  and  relation-       col.  1602,  §  1143  et  seq. 
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fact  that  it  is  in  the  family  Bible,  which  is  in  the  nature  of  a 
record,  and  if  produced  from  proper  custody  it  is  admissible,  the 
presumption  being  that  the  entry  would  not  be  permitted  to  re- 
main if  the  family  did  not  adopt  it  and  thereby  give  authenticity  to 
it.  On  the  other  hand,  in  Supreme  Council  Gold  Star  Fraternity 
V.  Conklin,  60  N.  J.  Law,  565,  38  Atl.  659,  41  L.  R.  A.  449,  a  record 
in  the  family  Bible  was  held  not  to  be  admissible,  in  the  ab- 
sence of  proof  of  when  or  by  whom  the  entry  was  made,  the 
knowledge  of  the  writer,  or  that  the  persons  whose  names  and 
dates  of  birth  were  entered  therein  ever  acknowledged  it  to  be 
authentic. 

A  paper,  with  blanks  for  names  and  dates  of  births,  marriages, 
and  deaths,  containing  a  number  of  names,  among  which  was  that  of 
a  decedent,  with  date  of  birth,  found  among  the  papers  of  decedent, 
is  not  admissible,  in  the  absence  of  evidence  as  to  who  wrote  the 
paper  (National  Life  Ins.  Co.  v.  Sturtevant,  78  Hun,  572,  29  N.  Y. 
Supp.  529),  as  such  paper  cannot  be  looked  upon  as  a  family  record 
in  the  ordinary  sense.  But  a  leaf  sworn  to  as  having  been  taken, 
after  his  death,  from  the  private  record  book  af  an  ex-soldier  of 
the  British  army,  such  book  being  required  to  be  kept  by  sol- 
diers in  that  service,  containing  the  names  of  the  father  and  his 
wife,  and  the  names,  ages,  and  birthplaces  of  his  children,  is, 
according  to  Hunt  v.  Supreme  Council  Order  of  Chosen  Friends, 
64  Mich.  671,  31  N.  W.  576,  8  Am.  St.  Rep.  855,  admissible  in  proof 
of  the  age  of  a  child  of  such  soldier. 

Declarations  of  the  insured  were  held  admissible  in  Mutual  Life 
Ins.  Co.  V.  Blodgett,  8  Tex.  Civ.  App.  45,  27  S.  W.  286,  but  pos- 
sibly on  the  ground  that  declarations  as  to  pedigree  are  generally 
admissible.  In  Valley  Mut.  Life  Ins.  Ass'n  v.  Teewalt,  79  Va.  421, 
where  the  company  defended  on  the  ground  that  insured  had  mis- 
represented his  age,  statements  made  by  the  insured  many  years 
prior  to  the  issuance  of  the  policy  were  held  inadmissible  on  the 
ground  that,  as  the  interest  in  the  policy  was  vested  in  the  bene- 
ficiary, such  statements  were  merely  declarations  of  a  stranger  who 
was  not  a  party  to  the  action,  nor,  at  the  time  of  making  them,  the 
agent  of  such  beneficiary. 

The  doctrine  thus  laid  down  has  been  approved  in  Tessmann  v.  Supreme 
C!ommandery  United  Friends,  103  Mich.  185,  61  N.  W.  261,  Mobile 
Life  Ins.  Co.  v.  Morris,  3  Lea  (Tenn.)  101,  31  Am.  Rep.  631,  Supreme 
Lodge  Knights  of  Honor  v.  Wollschlager,  22  Colo.  213,  44  Pac.  598, 
and  Union  Central  Life  Ins.  Co.  v.  Pollard,  94  Ya.  146,  26  S.  E.  421, 
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36  L.  B.  A.  271,  64  Am.  St.  Rep.  715,  though  It  was  also  held  In  this 
case  that  such  declarations  were  competent  to  show  that  the  insured 
had  knowledge  of  the  falsity  of  his  statements.  Doubt  as  to  the  ad- 
missibility of  such  declarations  was  expressed  in  Sieverts  v.  Nation- 
al Benev.  Ass'n,  95  Iowa,  710,  64  N.  W.  671,  but  the  question  was  not 
decided.  On  the  other  hand,  in  TerwUliger  v.  Industrial  Ben.  Ass'n, 
83  Hun,  320,  31  N.  X.  Supp.  938,  such  declarations  were  held  admis- 
sible, though  the  beneficiary  had  a  vested  interest 

Conceding  the  general  rule  that  declarations  made  by  the  insured 
before  the  certificate  was  issued  are  admissible  against  the  bene- 
ficiary when  the  latter  has  no  vested  interest,  the  court  neverthe- 
less held,  in  Supreme  Conclave  Knights  of  Damon  v.  O'Connell,  107 
Ga.  97,  32  S.  E.  946,  that  the  entry  on  the  minutes  of  another  asso- 
ciation to  which  the  insured  had  applied  for  membership  is  not  ad- 
missible against  the  beneficiary  to  show  the  falsity  of  the  misrepre- 
sentation as  to  age,  in  the  absence  of  testimony  that  the  insured 
had  anything  to  do  with  the  making  of  the  entry.  The  general 
doctrine  that  recitals  in  applications  for  other  insurance  are  not 
admissible,  in  the  absence  of  proof  that  the  beneficiary  was  cogni- 
zant of  the  contents  of  such  applications,  has  been  asserted  in  sev- 
eral cases. 

Tore  V.  Booth,  110  Cal.  238,  42  Pac.  808,  52  Am.  St  Rep.  81 ;  Union  Cen- 
tral Life  Ins.  Co.  v.  Pollard,  94  Va.  146,  26  S.  E.  421,  36  L.  R.  A.  271, 
64  Am.  St  Rep.  715 ;  Supreme  Lodge  Knights  of  Honor  v.Wollschla- 
ger,  -22  Colo.  213,  44  Pac.  598. 

(h)    Same— Weight  and  sufficiency  of  evidence. 

A  policy  will  not  be  declared  void  for  a  false  statement  as  to 
age,  unless  the  fact  that  the  age  was  misrepresented  is  fairly  shown 
by  the  evidence.  The  mere  statement  of  a  witness  that  insured  was 
of  greater  age  than  was  stated  in  the  application  is  not  sufficient, 
according  to  Connecticut  Mut.  Life  Ins.  Co.  v.  Schwenk,  94  U.  S. 
593,  24  L.  Ed.  294.  The  instruction,  however,  that  plaintiff  would 
be  entitled  to  recover,  unless  "proof  positive"  was  adduced  to  show 
that  the  insured  had  made  a  false  answer  as  to  his  age,  was  regarded 
as  incorrect  in  Mobile  Life  Ins.  Co.  v.  Morris,  3  Lea  (Tenn.)  101, 
31  Am.  Rep.  631,  though  it  was  conceded  that  the  trial  court  may 
have  meant  only  to  express  the  approved  rule  that  the  burden  of 
proof  is  on  the  insurer.  But  it  was  held,  in  Hunt  v.  Supreme  Coun- 
cil Order  of  Chosen  .Friends,  64  Mich.  '671,  31  N.  W.  576,  8  Am.  St. 
Rep.  855,  that  while  the  recital  of  the  age  of  the  insured  in  the 
certificate  of  membership  might  perhaps  be  sufficient,  if  no  denial 
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was  made  by  the  defendant,  yet,  if  evidence  was  produced  by  the  de- 
fendant to  show  the  falsity  of  such  recital,  the  failure  of  plaintiff 
to  introduce  testimony  supporting  such  recital  authorized  the  trial 
court  to  direct  a  verdict  for  defendant.  Gn  the  other  hand,  in  Ala- 
bama Gold  Life  Ins.  Co.  v.  Mobile  Ins.  Co.,  81  Ala.  329,  1  South. 
561,  where  the  only  witness  who  testified  directly  to  the  age  of  the 
insured  was  his  father,  who  made  an  ex  parte  affidavit,  and  it 
appeared  that  the  affiant  was  advanced  in  years,  infirm,  and  of  bad 
memory,  it  was  held  that,  though  his  testimony  was  direct,  positive, 
and  uncontradicted,  it  was  error  to  charge  the  jury  affirmatively  for 
the  defendant. 

Statements  in  the  proofs  of  death  are  not  conclusive  as  to  the  age 
of  the  insured. 

Ycre  V.  Booth,  110  Cal.  238,  42  Pac.  808,  52  Am.  St.  Rep.  81 ;  Bowen  v. 
Preferred  Ace.  Ins.  Co.,  81  N.  Y.  Supp.  840,  82  App.  Div.  458,  affirmed 
sub  nom.  Wanstall  v.  Preferred  Ace.  Ins.  Co.,  67  N.  E.  1091,  175  N. 
r.  497;  National  Life  Ins.  Co.  v.  Sturtevant,  78  Hun,  572,  29  N.  Y. 
Supp.  529 ;  Neill  v.  American  Popular  life  Ins.  Co.,  42  N.  X.  Super. 
Ct.  259. 

The  sufficiency  of  the  evidence  to  show  that  the  statement  In  the  appli- 
cation as  to  the  age  of  the  insured  was  false  is  considered  in  Mc- 
Carthy V.  Catholic  Knights  and  Ladies  of  America,  102  Tenn.  345, 
52  S.  W.  144;  Bowen  v.  Preferred  Accident  Ins.  Co.,  82  App.  Div. 
458,  81  N.  Y.  Supp.  840;  Lee  v.  Supreme  Council  Catholic  Benev. 
Legion,  64  App.  Div.  622,  72  N.  Y.  Supp.  274;  Butler  v.  Supreme 
Council  Catholic  Benev.  Legion,  43  App.  Div.  531,  60  N.  Y.  Supp. 
70;  Mahaney  v.  Mutual  Reserve  Fund  Life  Ass'n,  69  Hun,  12,  23 
N.  Y.  Supp.  213;  Supreme  Conclave  Knights  of  Damon  v.  Saylor. 
79  Miss.  62,  29  South.  790 ,  Id.,  32  South.  50 ;  Southern  Life  Ins.  Co. 
V.  Wilkinson,  53  Ga.  535;  Hancock  v.  Supreme  Council  Catholic 
Benev.  Legion,  69  N.  J.  Law,  308,  55  Atl.  246 ;  Grand  Lodge  A.  O. 
U.  W.  V.  Bartes  (Neb.)  98  N.  W.  715,  vacating  on  rehearing  96  N. 
W.  186 ;  Wynn  v.  Provident  life  &  Trust  Co.,  91  N.  Y.  Supp.  167,  99 
App.  Div.  103. 

(i)    Trial — Questions  for  jury  and  instructions. 

It  is  a  general  principle  that  the  truth  or  falsity  of  the  insured's 
statements  as  to  his  age  is  for  the  jury. 

Bowen  v.  Preferred  Ace.  Ins.  Co.,  81  N.  Y.  Supp.  840,  82  App.  Div.  458 ; 
Dolan  V.  Mutual  Reserve  Fund  Life  Ass'n,  182  Mass.  413,  65  N.  E. 
798 ;   Fidelity  &  Casualty  Co.  v.  Alpert,  67  Fed.  460,  14  C.  C.  A.  474. 

The  materiality  of  such  statements  is  also  a  question  for  the  jury, 
according  to  the  case  last  cited  and  Dolan  v.  Mutual  Reserve  Fund 
Life  Ass'n,  173  Mass.  197,  53  N.  E.  398;  and  in  the  latter  case  it  is 
B.B.INS.— 128 
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also  said  that,  in  determining  the  age  from  official  or  other  rec- 
ords, the  question  of  identity  of  the  insured  with  the  person  named 
in  the  record  is  for  the  jury.  In  ^tna  Life  Ins.  Co.  v.  France,  94  U. 
S.  561,  24  L.  Ed.  287,  the  court  seems  to  take  the  question  of  mate- 
riality from  the  jury  and  leave  only  the  question  of  good  faith.  In 
Hancock  v.  Supreme  Council  Catholic  Benev.  Legion,  69  N.  J.  Law, 
308,  55  Atl.  246,  it  is  said  that  the  question  whether  one  seeking  to 
overcome  testimony  as  to  the  age  of  the  insured  has  supported  his 
contention  by  sufficient  evidence  is  a  question  of  fact  for  the  jury. 

In  Eisner  v.  Supreme  Lodge  Knights  and  Ladies  of  Honor,  98 
Mo.  640,  11  N.  W.  991,  the  company  sought  a  continuance  in  order 
to  secure  depositions  as  to  the  age  of  the  insured.  The  plaintiff,  in 
order  to  avoid  a  continuance,  admitted  that  the  absent  witnesses 
would  swear  to  the  facts  set  out  in  the  affidavit.  The  court  in- 
structed the  jury  that  plaintiff  did  not  admit  the  statements  made  in 
such  application  to  be  facts  established  by  evidence,  but  only  that  de- 
fendant could  produce  evidence  tending  to  prove  such  facts.  On  ap- 
peal, however,  the  court  held  that  this  instruction  was  errone- 
ous, as  not  giving  due  effect  to  plaintiff's  admissions.  It  should 
have  been  stated  that  the  facts  recited  in  the  affidavits  were  to  be 
received  with  like  effect  as  the  testimony  of  the  absent  witnesses 
would  have  been.  In  Michigan  Mut.  Life  Ins.  Co.  v.  Lester's  Ex'r, 
73  S.  W.  1106,  24  Ky.  Law  Rep.  2260,  it  was  said  that,  where 
the  insurer  wholly  fails  to  prove  any  misstatement  as  to  the  age 
of  the  insured,  it  is  not  prejudiced  by  an  instruction  that,  so  far  as 
the  defense  rested  on  such  alleged  misstatement,  it  had  failed. 


9.  EFFECT  OF  MISBEPRESENTATtON  OK  BREACH  OF  WAB> 
RANTY  AS  TO  STATUS— MARRIED  OR  SINGLE. 

(a)    In  general. 

Those  cases  wherein  the  company  has  pleaded  that  insured  has 
misrepresented  his  status  as  married  or  single  are  interesting  as  sur- 
vivals of  the  strict  construction  of  warranties  and  misrepresenta- 
tions. The  leading  case  is  Jeffries  v.  Life  Ins.  Co.,  22  Wall.  47,  22 
L.  Ed.  833.  The  applicant,  though  a  married  man,  had  stated  in  his 
application  that  he  was  single.  The  court  held  that,  irrespective 
of  the  question  whether  the  statements  in  the  application  were 
to  be  regarded  as  warranties  or  not,  the  absolute  truth  of  such 
statements  was  called  for  by  the  terms  of  the  contract;    conse- 
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quently  their  materiality  did  not  affect  the  question  of  avoidance. 
Mr.  Justice  Hunt,  who  delivered  the  opinion  of  the  court,  held  that, 
though  the  fact  that  he  was  single  did  not  affect  the  company 
imfavorably,  and  was,  if  anything,  unfavorable  to  the  insured,  the 
policy  was  nevertheless  avoided.  He  characterizes  the  contention 
that  as  the  false  answer  deceived  the  company  to  its  advantage, 
and  caused  it  to  make  a  more  favorable  bargain  than  it  supposed,  it 
could  not  be  used  as  a  basis  for  avoidance,  as  bad  morality  and 
bad  law,  regarding  the  agreement  of  the  parties  to  be  that  the 
company  shall  not  be  deceived,  either  to  its  injury  or  to  its  benefit.^ 
This  doctrine  was  approved  in  Hoffman  v.  Supreme  Council  Ameri- 
can Legion  of  Honor  (C.  C.)  35  Fed.  252,  though  the  question  was 
not  involved  in  the  case.  Similarly,  in  United  Brethren  Aid  Soc. 
V.  White,  100  Pa.  12,  where  the  applicant  answered  that  he  was  a 
widower,  when  in  fact  he  had  a  wife  living,  the  court  held  that 
it  was  a  material  misrepresentation,  avoiding  the  policy.  It  appear- 
ed further  in  this  case  that  the  insured  made  no  answer  to  the 
question  whether  he  was  married,  but,  following  the  succeeding 
question,  "Give  name  of  consort?"  the  word  "widower"  appeared. 
The  trial  court  instructed  the  jury  that  the  word  "widower"  was 
not  responsive,  and  that  it  was  for  the  jury  to  say  whether  the 
answer  amounted  to  a  statement  of  the  fact  that  he  was  a  widower. 
On  appeal,  however,  this  was  held  to  be  error,  and  it  was  stated 
that  it  was  the  duty  of  the  judge  to  construe  the  answer,  as  well 
as  the  other  parts  of  the  application ;  that  the  word  "widower" 
was  responsive  to  both  questions,  and  that  the  company  had  a 
right  to  the  verdict,  if  the  jury  believed  that  at  the  time  of  the 
application  the  insured  was  not  a  widower. 

The  only  courts  that  seem  to  have  taken  a  reasonable  view  of 
this  question  are  the  Supreme  Court  of  Georgia,  and  the  Court  of 

1  See  Parsons  on  Contracts  (7th  Ed.)  agreed  to  waive  all   claims   under   the 

vol.  2,  p.  441,  where  it  is  said  that  the  policy  if  death  resulted  from  smallpox, 

policy  is  not  avoided  by  a  misstatement  and  the  court  held  that  such  answer  was 

of  a  fact  which,  if  truly  stated,  would  immaterial.    See,  also,   Kansas  Mutual 

diminish  the  risk,  for  in  such  case,  if  the  Life  Ins.  Co.  v.  Ooalson,  22  Tex.  Civ. 

insurers  are  deceived,  it  is  to  their  ad-  App.  64,  54  S.  W.  388,  where  the  court 

vantage.     See,    also,    Sovereign    Camp  seems    to    uphold    the    principle    that, 

Woodmen   of   the   World   v.    Gray,    26  though  a  breach  of  warranty  is  bene- 

Tex.  Civ.  App.  457,  64  S.  W.  801,  where  ficial,   rather  than  a  detriment,  to  the 

the  applicant,  who  had  in  fact  been  sue-  insurer,  the  policy  is  nevertheless  avoid- 

cessfully  vaccinated,  stated  that  he  had  ed. 
not   been   successfully    vaccinated,    and 
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Appeals  of  New  York.  In  Equitable  Life  Ins.  Co.  v.  Paterson, 
41  Ga.  338,  5  Am.  Rep.  535,  it  appeared  that  the  insured  had  repre- 
sented himself  to  be  a  married  man,  and  effected  the  insurance  for 
the  benefit  of  his  alleged  wife.  The  marriage  was  in  fact  void, 
as  the  woman  had  a  former  lawful  husband  living.  The  court 
held  that  the  policy  was  not  necessarily  void  by  reason  of  the  ille- 
gality of  the  marriage.  To  avoid  the  policy  it  must  be  shown  that 
the  assured  knew  the  marriage  to  be  illegal  at  the  time  the  in- 
surance was  effected,  and  it  failed  to  disclose  such  fact.  It  must 
be  remembered,  however,  that  this  question  is  entirely  distinct  from 
the  question  of  misrepresentation  as  to  the  relationship  of  the  bene- 
ficiary.^ 

The  Court  of  Appeals  of  New  York,  in  Story  v.  Williamsburg 
Masonic  Mut.  Ben.  Ass'n,  95  N.  Y.  474,  held  that  the  fact  that  the 
person  designated  as  a  wife  of  the  applicant  was  not  his  lawful 
wife,  for  the  reason  that  he  had  another  wife  living  at  the  time 
the  application  was  made,  was  immaterial,  and  that  the  nondisclo- 
sure of  the  former  marriage  would  not  avoid  the  policy. 


10.   EFFECT  OF  MISKEPBESENTATION  OK  BREACH  OF  WAR- 
RANTY AS  TO  RESIDENCE  AND  FI.ACE  OF  BIRTH. 

(a)    In  general. 

In  determining  whether  there  has  been  a  false  statement  as  to 
the  residence  of  the  applicant,  it  is  of  vital  importance  to  de- 
termine first  what  is  meant  by  the  term  "residence"  as  used  in 
the  application.  This  question  was  passed  upon  in  Mobile  Life 
Ins.  Co.  V.  Walker,  58  Ala.  290.  The  court  held  that  the  term 
"residence,"  as  employed  in  a  question  as  to  the  residence  of  the 
applicant,  was  intended  to  signify  the  place  of  permanent,  rather 
than  temporary,  abode,  and  was  used  in  the  sense  of  "domicile," 
rather  than  mere  habitancy.  The  applicant  had  stated  that  his  resi- 
dence was  in  Louisiana.  It  appeared,  however,  that  he  had  so- 
journed for  two  or  three  years  in  Kentucky  for  the  purpose  of 
having  his  daughter  educated,  but  had  nevertheless  always  claimed 
Louisiana  as  his  residence.  The  court  held  that  this  mere  tem- 
porary sojourn  in  Kentucky  for  a  special  purpose  did  not  show  that 

2  Effect  of  misrepresentation  as  to  relationship  of  beneficiary,  see  post,  p. . 
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his  residence  had  not  continued  in  Louisiana  for  the  time  stipulated 
in  the  question.^' 

The  courts  have  not,  as  a  rule,  construed  the  statements  as  to 
residence  strictly.  The  only  case  that  has  based  its  decision  on 
a  strict  construction  is  Hutchinson  v.  Hartford  Life  &  Annuity  Ins. 
Co.  (Tex.  Civ.  App.)  39  S.  W.  325,  where  the  appHcant  stated  that 
he  resided  at  K.,  when  in  fact  he  resided  in  the  country  several 
miles  from  K.  The  court,  holding  that  the  statements  were  war- 
ranties, said  that  the  statement  was  essentially  false  and  avoided 
the  policy,  though  it  concerned  a  matter  of  such  slight  importance 
that  it  did  not  in  any  manner  affect  the  risk.  The  decision  was 
based  wholly  on  the  doctrine  that  a  breach  of  warranty  renders  the 
policy  void,  no  matter  how  immaterial  the  matter  may  be.  On 
the  other  hand,  the  Supreme  Court  of  Tennessee,  in  Southern  Life 
Ins.  Co.  V.  Booker,  9  Heisk.  606,  24  Am.  Rep.  344,  took  a  more 
liberal  view  of  the  question,  though  in  that  case  the  statements 
were  regarded  as  representations,  on  the  ground  that  they  were 
absolutely  immaterial  to  the  risk.  The  applicant  had  stated  that 
he  was  born  in  Ottaway  county,  Va.,  whereas  in  fact  there  was 
no  such  county  in  Virginia,  but  a  county  called  Nottaway.  The 
court  held  that  this  was  clearly  a  clerical  mistake,  and  could  not 
have  misled  the  insurer,  and  consequently  was  not  a  false  warranty, 
which  would  avoid  the  policy.  The  applicant  had  also  stated  that 
his  place  of  residence  was  New  Orleans,  parish  of  Orleans,  La.,  but 
proof  showed  that  his  residence  was  a  suburb  of  New  Orleans ;  his 
place  of  business  being  in  the  city.  The  court  held  that,  if  the 
insurer  had  regarded  the  exact  spot  of  his  residence  material,  it 
could  not  have  been  satisfied  with  the  general  statement  that  he 
resided  in  the  city  of  New  Orleans ;  that,  if  such  statement  was 
material,  it  should  have  inquired  as  to  the  ward,  street,  and  num- 
ber. Moreover,  in  view  of  the  stipulation  in  the  policy  that  the  in- 
sured should  not,  without  consent  in  writing,  pass  beyond  the  settled 
limits  of  the  United  States,  it  was  manifest  that  the  insured  was  at 
liberty  to  remove  to  any  place  he  might  desire  within  those  limits. 
Consequently,  if  he  had  in  reality  resided  in  New  Orleans  at  the 
date  of  the  policy,  he  could  have,  on  the  next  day,  removed  to  a 
'suburb  without  affecting  the  policy.    The  court  concluded,  there- 


1  Domicile   and    residence,    see    Cent.       1047,  §  2.    Change  of  domicile,  see  Id., 
Dig.    vol.    17,    "Domicile,"    cols.    1046,      eels.  1044-1081,  §§  6-23. 
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fore,  that  the  statement  was  not  received  and  acted  upon  as  a  war- 
ranty of  a  fact  upon  which  in  any  degree  the  risk  was  assumed. 

A  question  similar  to  that  involved  in  Mobile  Life  Ins.  Co.  v. 
Walker,  58  Ala.  290,  was  raised  in  Fitch  v.  Am.  Popular  Life  Ins.  Co., 
2  Thomp.  &  C.  (N.  Y.)  247.  In  answer  to  the  question  where  he 
had  lived  since  his  birth,  the  applicant  answered,  "New  York."  As 
a  matter  of  fact  he  had,  for  a  short  time,  lived  in  Virginia.  As  the 
policy  provided  that  the  written  answers  to  the  questions  asked 
should  be  the  basis  of  and  form  a  part  of  the  contract,  and,  if  not 
in  all  respects  true,  the  policy  should  be  avoided,  the  court  held 
that  the  statements  were  warranties,  and^  if  false,  avoided  the  policy, 
though  immaterial.  The  decision  was,  however,  reversed  by  the 
Court  of  Appeals  (59  N.  Y.  557,  17  Am.  Rep.  372),  on  the  ground 
that  under  the  peculiar  provisions  of  the  policy  the  statements 
could  not  be  construed  as  warranties,  but  were  merely  representa- 
tions, which,  if  made  in  good  faith,  would  not  avoid  the  policy, 
though  false.  Bonner  v.  Continental  Life  Ins.  Co.,  9  Wkly.  Law 
Bui.  219,  8  Ohio  Dec.  697,  was  a  similar  case.  The  applicant  an- 
swered, in  response  to  the  question  as  to  his  residence  during  the 
last  ten  years,  that  he  had  resided  in  Cincinnati.  The  court  held 
that  the  fact  that  he  had  been  absent  a  portion  of  the  time  as 
surgeon  in  the  army  during  the  Civil  War  did  not  render  such 
answer  false,  so  as  to  avoid  the  policy,  in  view  of  the  fact  that  Cin- 
cinnati had  been  his  home  during  that  period.  The  court  held 
that  the  disclosure  of  the  fact  that  he  had  been  surgeon  in  the  army 
was  notice  to  the  company  that  he  must  have  been  absent  during 
a  portion  of  the  time,  and  that,  moreover,  absence  of  such  sort  was 
not  residence  in  another  place  within  any  fair  meaning  of  the  qt^es- 
tion.  In^  Forbes  v.  American  Mut.  Life  Ins.  Co.,  15  Gray  (Mass.) 
249,  77  Am.  Dec.  360,  it  was  held  that  where  a  policy  issued  to  one 
in  Boston  described  him  as  a  resident  of  Valparaiso,  Chili,  it  was  no- 
tice to  the  company  that  such  was  his  residence,  and  it  could  not  be 
urged  that  he  was  insured  as  a  resident  of  Boston. 

In  Hann  v.  National  Union,  97  Mich.  513,  56  N.  W.  834,  37  Am.  St.  Rep. 
3ti5,  where  the  applicant  stated  his  place  of  residence  was  in  G.  and 
that  he  had  resided  there  18  years,  it  was  held  that  a  defense  that 
a  part  of  the  time  he  had  resided  in  another  state  could  not  be  as- 
serted ;  no  notice  thereof  having  been  given. 
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11.  EFFECT  OF  MISBEPBESENTATION,  BREACH  OF  'WABBANTT, 
OB  CONCEALMENT  AS  TO  OCCUPATION  OF  INSUBED. 

(a)  Effect  In  general. 

(b)  Effect  as  dependent  on  materiality  of  fact 

(c)  Same — Character  and  classification  of  risk. 

(d)  Effect  as  dependent  on  Intent  or  knowledge. 

(e)  What  constitutes  a  false  answer  as  to  occupation. 

(f)  Sufficiency  of  disclosure. 

(g)  Manufacturing  or  dealing  in  intoxicating  liquors, 
(h)  Same — ^Laws  and  regulations  of  insurer. 

(i)  Sufficiency  of  disclosure  as  dependent  on  whether  occupation  is  reg- 
ular or  merely  temporary. 
0)  Sufficiency  of  disclosure  as  dependent  on  time  of  disclosure, 
(k)  Practice — Evidence. 
(1)  Same— Trial. 

(a)   Effect  in  general. 

In  accordance  with  the  general  principles  governing  the  effect  of 
misrepresentation,  breach  of  warranty,  or  concealment  heretofore 
discussed,  it  may  be  stated  as  an  established  rule  that  a  failure  to 
disclose  the  occupation  of  the  insured,  or  a  false  statement  in  regard 
thereto,  in  answer  to  an  interrogatory,  will  avoid  the  policy. 

Reference  to  the  following  authorities  is  deemed  sufficient:  Fitch  v. 
American  Popular  Life  Ins.  Co.,  2  Thomp.  &  C.  (N.  Y.)  247 ;  Dwight 
V.  Germania  Life  Ins.  Co.,  103  N.  T.  341,  8  N.  B.  654,  57  Am.  Rep. 
729;  Hartman  v.  Keystone  Ins.  Co.,  21  Pa.  466;  United  Brethren 
Aid  Soc.  V.  White,  100  Pa.  12;  Hadley  v.  Provident  Sav.  Life  Assur. 
Soc.  (C.  O.)  00  Fed.  390 ;  Standard  Life  &  Ace.  Ins.  Co.  v.  Ward,  45 
S.  W.  1065,  65  Ark.  295;  Murphey  v.  American  Mut.  Acc.  Ass'n,  90 
Wis.  206,  62  N.  W.  1057. 

The  rule  is,  of  course,  qualified  by  the  same  principles  that  modify 
the  effect  of  other  false  statements. 

0>)   Effect  as  dependent  on  materiality  of  fact. 

Whether  a  false  statement  as  to  the  occupation  of  the  insured 
will  avoid  the  policy  seems  in  general  to  depend  upon  the  materiality 
of  the  fact.  This  appears  to  be  the  rule  laid  down  in  Provident  Sav. 
Life  Assur.  Soc.  v.  Hadley,  102  Fed.  856,  43  C.  C.  A.  25,  affirming 
(C.  C.)  90  Fed.  390.  Where  the  amount  of  premium  is  determined 
by  the  occupation,  the  fact  is  considered  material  (Hartman  v. 
Keystone  Life  &  Health  Ins.  Co.,  21  Pa.  466).  That  it  is  almost 
always  material  in  accident  insurance  is  undoubtedly  the  rule  to  be 
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deduced  from  Murphey  v.  American  Mut.  Ace.  Ass'n,  90  Wis.  206, 
62  N.  W.  1057,  and  from  Standard  Life  &  Ace.  Ins.  Co.  v.  Ward, 
65  Ark.  295,  45  S.  W.  1065 ;  but  in  the  latter  case  it  was  held  that 
the  statement  was  a  warranty,  and  that  if  it  had  been  merely 
a  representation  the  immateriality  of  the  statement  might  have  been 
shown. 

In  view  of  the  provisions  of  the  Kentucky  statute  (Ky.  St.  1903,  § 
639),  declaring  that  all  statements  in  an  application  for  a  policy  of 
insurance  shall  be  deemed  representations,  and  not  warranties,  and 
that  misrepresentations,  unless  material  or  fraudulent,  shall  not 
prevent  a  recovery  on  the  policy,  it  has  J)een  held  (Pacific  Mut.  Life 
Ins.  Co.  V.  Bailey,  78  S.  W.  119,  25  Ky.  Law  Rep.  1456),  that  an 
answer  setting  up  misrepresentation  as  to  the  insured's  occupation, 
but  failing  to  allege  any  facts  showing  that  the  occupation  not  dis- 
closed was  material  to  the  risk,  though  it  was  a  more  hazardous 
occupation,  and  caused  the  illness  from  which  insured  suffered,  or 
that  the  insurer  would  not  have  taken  the  risk  if  the  facts  had  been 
truthfully  disclosed,  was  insufHcient. 

(o)    Same — Character  and  classification  of  risb. 

The  materiality  of  statements  as  to  occupation  is  dependent  on  the 
character  of  the  occupation,  as  making  the  risk  more  or  less  hazard- 
ous. In  Triple  Link  Mut.  Indemnity  Ass'n  v.  Williams,  121  Ala. 
138,  26  South.  19,  77  Am.  St.  Rep.  34,  it  was  held  that,  if  the  appli- 
cant falsely  represents  that  he  is  in  an  occupation  less  hazardous 
than  the  one  he  is  actually  engaged  in,  the  policy  issued  thereon  will 
be  void,  if  the  statements  are  warranted  to  be  true.  Quite  similar 
was  the  decision  in  New  York  Ace.  Ins.  Co.  v.  Clayton,  59  Fed.  559, 
8  C.  C.  A.  213.  In  the  leading  case  of  Hartman  v.  Keystone  Ins. 
Co.,  21  Pa.  466,  where  the  insured  had  represented  that  he  was  a 
farmer,  when,  in  truth,  he  was  engaged  in  catching  runaway  slaves, 
the  fact  that  the  latter  was  an  extrahazardous  occupation  was  re- 
garded as  an  important  factor.  Where,  however,  the  classification 
of  the  risk  as  hazardous  or  extrahazardous  is  determined  by  the 
agent  of  the  insurance  company,  after  a  full  disclosmre  of  the  facts, 
avoidance  caiuiot  be  claimed  because  of  the  wrong  classification. 

Such  is  the  rule  announced  in  Pacific  Mut.  Life  Ins.  Co.  v.  SnowJen,  58 
Fed.  342,  7  C.  C.  A.  264 ;  New  York  Ace.  Ins.  Co.  v.  Clayton,  59  Fed. 
559,  8.C.  C.  A.  213;  Wright  v.  Northwestern  Mut.  Life  Ins.  Co.,  91 
Ky.  208,  15  S.  W.  242,  reversing  11  Ky.  Law  Rep.  519;  Emlnw  v. 
Travelers'  Ins.  Co.,  108  Mich.  554,  66  N.  W.  469;  Carpenter  v.  Amer- 
ican Ace.  Co.,  46  S.  O.  541,  24  g.  E.  500. 


OCOXJPATION   OF  INSURED.  2041 

(d)  Effect  as  dependent  on  intent  or  knowledge. 

The  principle  last  stated  would  seem  to  justify  the  inference  that 
good  faith  on  the  part  of  the  applicant  is  a  factor  in  determining  the 
question. 

This  rule  Is  expressly  asserted  In  Fitch  v.  American  Life  Ins.  Oo.,  59 
N.  Y.  557,  17  Am.  Rep.  372,  reversing  2  Thomp.  &  C.  247 ;  Hadley  v. 
Provident  Sav.  Life  Assur.  Soc.  (C.  C.)  90  Fed.  390,  affirmed  in  102 
Fed.  857,  43  C.  C.  A.  25;  Fidelity  Mut.  Life  Ass'n  v.  Ficklln,  74 
Md.  172,  21  Atl.  680,  reaffirmed  on  rehearing  23  Atl.  197. 

So,  where  an  applicant  stated  the  facts  as  to  his  occupation  to 
the  agent  of  the  company,  but  knew  that  the  agent  inserted  un- 
truthful statements,  the  policy  was  avoided ;  and  this  result  would 
follow  though  under  ordinary  circumstances  the  knowledge  of  the 
agent  would  have  constituted  a  waiver  (Mattson  v.  Modern  Samari- 
tans 91  Minn.  434,  98  N.  W.  330). 

An  interesting  case  is  Lord  v.  Dall',  12  Mass.  115,  7  Am.  Dec.  38, 
the  earliest  life  insurance  case  reported  in  this  country.  It  was 
pleaded  in  defense  that  the  policy  was  void  for  the  reason  that 
the  insured  was  engaged  in  an  illegal  occupation.  The  court,  how- 
ever, held  that  the  policy  was  not  void  on  that  ground,  if  the  bene- 
ficiary was  ignorant  of  the  fact. 

(e)  Wliat  constitutes  a  false  ansiKrer  as  to  occnpatlon. 

The  cases  present  many  different  phases  of  the  question  as  to 
what  constitutes  a  false  answer  that  will  avoid  the  policy.  In 
Grattan  v.  Metropolitan  Life  Ins.  Co.,  80  N.  Y.  281,  36  Am.  Rep. 
617,  where  the  insured  stated  his.  occupation  was  that  of  a  soda 
water  maker,  it  was  held  that  the  fact  that  he  also  sold  soda 
water  was  not  inconsistent  with  his  answer.  Where  the  applicant 
had  charge  of  a  gang  of  men  laying  water  pipes,  the  court,  in 
Smith  V.  Prudential  Ins.  Co.,  10  App.  Div.  148,  41  N.  Y.  Supp. 
925,  regarded  it  a  proper  description  of  his  occupation  to  call  him 
an  inspector.  On  the  other  hand,  in  Standard  Life  &  Ace.  Ins.  Co. 
V.  Ward,  65  Ark.  295,  45  S.  W.  1065,  where  an  applicant  described 
his  occupation  as  that  of  ice  dealer  and  proprietor  of  transportation 
company,  "office  work  only,"  the  policy  was  avoided  by  proof 
that  he  was  also  engaged  in  the  cattle  business,  in  connection 
with  which  the  injury  was  received.  A  statement  that  insured's 
occupation'  is  that  of  "oil  producer,  supervising  only,"  is  falsified 
by  evidence  showing  that  he  was  a  lessee  of  oil  lands  on  which  were 
two  or  more  wells,  which  he  managed  and  operated  himself,  doing 
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all  the  work  alone  which  could  be  done  by  one  man  (Cram  v.  Equita- 
ble Ace.  Ass'n,  58  Hun,  11,  11  N.  Y.  Supp.  462). 

In  Hartman  v.  Keystone  Mut.  Life  &  Health  Ins.  Co.,  21  Pa.  466, 
the  applicant  represented  his  occupation  as  that  of  a  farmer.  In  fact 
he  was  engaged  in  catching  runaway  slaves,  making  that  his  prin- 
cipal occupation.  The  court  held  that  the  policy  was  avoided  by 
false  statement.  So  in  Valton  v.  National  Fund  Life  Assur. 
Co.,  20  N.  Y.  32,  reversing  22  Barb.  9,  it  was  held  that  the  statement 
that  the  insured  was  a  merchant  and  partner  of  the  beneficiary  was 
a  misrepresentation  avoiding  the  policy,  where  it  appeared  that,  in 
fact,  he  was  merely  an  employe  in  the  store.^'  In  Fitch  v.  American 
Life  Ins.  Co.,  2  Thomp.  &  C.  (N.  Y.)  247,  the  applicant  was  asked 
what  his  avocation  then  was,  and  what  it  had  been.  He  answered, 
"Traveling  agent."  This  statement  was  true  as  of  the  time  of  the 
application,  but  in  the  past  he  had  been  a  painter,  and  also  a  soldier. 
The  court  held  that  the  policy  was  avoided;  but  the  Court  of 
Appeals,  in  59  N.  Y.  557,  17  Am.  Rep.  372,  reversed  the  decision, 
holding  that  the  answers  were  representations  merely,  and,  if  made 
in  good  faith  and  with  no  intent  to  deceive,  the  policy  was  not 
avoided.  In  Southern  Life  Ins.  Co.  v.  Booker,  9  Heisk.  (Tenn.) 
606,  24  Am.  Rep.  344,  the  applicant  stated  that  his  occupation  was 
that  of  a  merchant  and  steamboat  agent.  There  was  proof  that 
he  was  a  steamboat  agent,  but  no  proof  as  to  whether  he  had  ever 
been  a  merchant.  The  court  held  that  the  fact  that  the  proof  failed 
in  some  respects  did  not  show  such  a  falsity  of  statement  as  would 
avoid  the  policy. 

In  Clemens  v.  Metropolitan  Life  Ins.  Co.,  20  Pa.  Super.  Ct.  567, 
a  statement  by  an  applicant  for  life  insurance  that  his  occupation 
was  "laborer  in  rolling  mill"  and  that  he  had  no  other  occupation  was 
not  a  false  answer,  where  he  had  been  laborer  in  a  rolling  mill,  but 
had  quit  work  six  months  prior  to  the  application,  and  had  not 
since  that  time  been  engaged  in  any  other  or  different  work;  the 
court  holding  that  the  mere  fact  that  he  had  not  been  at  work 
in  six  months  did  not  necessarily  show  that  he  had  abandoned  his 
occupation.  On  the  other  hand,  where  the  applicant  stated  that 
his  present  occupation  was  that  of  "lock  maker"  (Fell  v.  John  Han- 
cock Mut.  Life  Ins.  Co.,  76  Conn.  494,  57  Atl.  175),  there  was  a 
breach  of  warranty  if  in  fact  he  had  been  doing  odd  jobs  of  driving 
for  livery  stable  keepers,  and  had  been  for  a  few  months  only 

1  See,  also,  17  Abb.  Prac.  268,  reversed  In  4  Abb.  Dec.  437,  *40  N.  T.  21, 
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employed  in  a  factory  where  locks  were  made,  intending  to  learn 
the  trade,  but  had  been  laid  off  with  other  employes  for  some  three 
months  on  account  of  lack  of  work  at  the  factory.  In  Murphey  v. 
American  Mut.  Ace.  Ass'n,  90  Wis.  206,  62  N.  W.  105,  the  insured 
represented  himself  to  be  a  carpenter.  It  appeared,  however,  that 
he  had  been  engaged  in  cutting  cordwood  and  afterwards  in  framing 
sills  and  caps.  Several  witnesses  testified  that  he  was  not  a  car- 
penter. The  court  held  that  there  was  a  misrepresentation,  which 
avoided  the  policy. 

(f)    Sufficiency  of  disclosure. 

The  general  principle  that,  where  the  application  contains  an  in- 
terrogatory as  to  the  occupation  of  the  insured,  it  is  his  duty  to 
make  a  direct  and  unqualified  answer  and  a  full  and  honest  dis- 
closure, is  asserted  in  United  Brethren  Mutual  Aid  Soc.  v.  White, 
100  Pa.  12.  Whether  the  statement  as  to  occupation  was  a  suffi- 
cient disclosure  of  the  facts  was  questioned  in  Ford  v.  United  States 
Mut.  Ace.  Relief  Co.,  148  Mass.  153,  19  N.  E.  169,  1  L.  R.  A.  700, 
where  the  court  held  that  the  business  of  a  leather  cutter  and 
leather  merchant  was  not  sufficiently  described  by  a  mere  state- 
ment that  the  applicant  was  a  leather  merchant.  However,  in 
Dailey  v.  Preferred  Masonic  Mut.  Ace.  Ass'n,  102  Mich.  289,  57 
N.  W.  184,  26  L.  R.  A.  171,  a  statement  that  the  insured  was  a 
passenger  conductor,  and  that  his  duties  consisted  in  the  running 
of  passenger  trains,  was  regarded  as  sufficiently  disclosing  the  na- 
ture of  his  occupation,  so  as  to  charge  the  insurer  with  notice  of  the 
usual  hazards  connected  with  such  occupation.  In  Brink  v.  Guaranty 
Mut.  Ace.  Ass'n,  55  Hun,  606,  7  N.  Y.  Supp.  847,  affirmed  without 
opinion  in  130  N.  Y.  675,  29  N.  E.  1035,  the  applicant  stated  his 
occupation  to  be  that  of  a  livery  stable  proprietor  (not  working), 
and  that  his  duties  were  "such  as  were  required  of  him  in  that 
occupation."  It  was  held  that  his  disclosure  as  to  his  duties  suffi- 
ciently informed  the  company  as  to  their  character,  and  if  anything 
more  definite  was  required  it  was  the  duty  of  the  company  to  follow 
up  the  inquiry  for  the  purpose  of  ascertaining  the  facts.  As  they 
did  not  make  such  other  inquiries,  the  answer  must  be  considered 
as  a  sufficient  disclosure.  The  mere  fact  that  he  sometimes  hitched 
up  horses  or  drove  for  customers  did  not  avoid  the  policy.  So, 
in  Neafie  v.  Manufacturers'  Ace.  Indemnity  Co.,  55  Hun,  111, 
8  N.  Y.  Supp.  202,  an  answer  describing  the  insured's  business  as 
"iceman,  proprietor,"  is  a  sufficient  disclosure  that  his  duties  in- 
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eluded  the  delivery  of  ice.  In  Penn  Mut.  Life  Ins.  Co.  v.  Mechanics' 
Sav.  Bank.  &  Trust  Co.,  72  Fed.  413,  19  C.  C.  A.  286,  38  L.  R.  A. 
33,  where  the  applicant  stated  that  he  was  a  bank  teller,  the  court 
held  that  he  was  not  required  to  further  disclose  that  he  was  a 
habitual  embezzler;  embezzlement  being  merely  a  misfeasance  in 
his  position,  and  not  an  occupation  in  itself. 

(g)   Manufacturing  or  dealing  In  intoxicating  liquors. 

The  occupation  of  manufacturer  or  dealer  in  intoxicating  liquors 
is  usually  looked  upon  by  insurance  companies  as  more  hazardous 
than  other  mercantile  occupations,  and  it  is  generally  required  of 
the  applicant  to  state  whether  he  is  engaged  in  the  manufacture  or 
sale  of  intoxicating  liquors.  In  Fidelity  Mut.  Life  Ins.  Co.  v, 
Ficklin,  74  Md.  172,  21  Atl.  680,  23  Atl.  197,  the  applicant  described 
his  occupation  as  that  of  a  country  merchant.  To  the  question 
whether  he  had  ever  been  engaged  in  the  manufacture  and  'sale  of 
intoxicating  liquors,  he  answered  in  the  negative.  In  fact  he  carried 
both  wine  and  whisky  in  his  stock  of  goods.  The  court  held  that 
this  was  not  an  absolute  avoidance  of  the  policy,  as  it  appeared  that 
it  was  a  usual  thing  for  country  merchants  to  keep  such  articles 
in  stock,  a  fact  well  known  to  the  medical  examiner  who  asked  the 
question.  Consequently,  avoidance  depended  upon  the  good  faith 
and  intent  of  the  applicant  in  making  the  answer.  Quite  similar 
was  the  position  taken  in  High  Court  Ind.  Order  of  Foresters  v. 
Schweitzer,  70  111.  App.  139,  affirmed  in  49  N.  E.  506,  171  111.  325, 
where  the  applicant  stated  that  he  was  manager  of  a  restaurant. 
The  court  held  that  the  keeping  of  a  restaurant  is  so  commonly 
connected  with  the  selling  of  liquors  and  the  keeping  of  a  bar  that 
the  statement  that  he  was  manager  of  a  restaurant  would  convey 
to  the  ordinary  mind  the  information  that  he  also  sold  liquors  or 
attended  bar.  In  Kenyon  v.  Knights  Templar  &  Masonic  Mut.  Aid 
Ass'n,  122  N.  Y.  247,  25  N.  E.  299,  the  applicant,  in  answer  to  the 
question  whether  he  was  engaged  in  retailing  alcoholic  liquors,  an- 
swered, "No,  that  he  kept  no  bar,"  but  stated  that  he  sold  only 
at  wholesale,  having  a  government  license  and  a  town  license- 
When  asked  to  state  the  precise  nature  of  his  business,  he  said,. 
"Importer  and  wholesale  dealer  in  wines  and  liquors."  The  in- 
sured kept  a  liquor  store,  selling  by  the  barrel  and  also  in  various 
quantities  less  than  five  gallons,  but  no  sales  were  made  of  liquor 
to  be  drunk  on  the  premises.  The  court  regarded  the 'real  ques- 
tion in  the  case  to  be  whether  selling  in  quantities  less  than  five 
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gallons  was  retailing  or  not,  and  held  that  such  question  was  for 
the  jury.  McGurk  v.  Metropolitan  Life  Ins.  Co.,  56  Conn.  528,  16 
Atl.  263,  1  L.  R.  A.  563,  is  a  case  where  the  policy  provided  that  the 
insured  "shall  not  be  connected  in  any  capacity  with  the  ale,  wine, 
or  liquor  business,  unless  so  specified  in  the  application."  In  his 
application  the  insured  stated  that  his  occupation  was  that  of  a 
grocer.  There  was  also  a  bar  connected  with  the  store,  a  fact  well 
known  to  the  agent  who  took  the  application.  The  court  held 
that  the  condition  in  the  policy  applied  only  to  connection  with  the 
liquor  business  after  the  date  of  the  policy,  and  that  the  omission 
of  the  insured  to  state  the  facts  in  his  application  did  not  render 
the  contract  void  in  its  inception. 

A  case  often  cited  is  Dwight  v.  Germania  Life  Ins.  Co.,  103  N.  Y. 
341,  8  N.  E.  654,  57  Am.  Rep.  729.  In  this  case  the  applicant  stated 
that  he  had  never  been  engaged  in  or  connected  with  the  manu- 
facture and  sale  of  intoxicating  liquors.  It  appeared,  however,  that 
he  had  been  a  hotel  keeper  for  some  years,  and  during  that  period 
regularly  sold  wines  and  liquors  in  bottles  to  his  guests.  The  court 
held  that  his  statement  was  a  misrepresentation  which  would 
avoid  the  policy.  A  different  view,  however,  of  similar  facts,  was 
taken  by  the  court  in  Hadley  v.  Provident  Sav.  Life  Assur.  Soc. 
(C.  C.)  90  Fed.  390,  affirmed  in  102  Fed.  857,  43  C.  C.  A.  25.  In  this 
case  the  applicant  stated  that  he  had  never  been  engaged  in  the 
sale  of  wines  or  liquors,  but  it  appeared  that  for  the  period  of 
ten  years,  ending  five  years  before  the  application  was  made,  he 
had  been  engaged  in  business  as  a  druggist,  and  in  connection 
therewith  he  had  sold  considerable  quantities  of  liquor.  The  court 
held  that  if  the  statement  was  made  willfully  with  intent  to 
deceive,  was  relied  upon  by  the  company,  and  did  deceive,  it  would 
avoid  the  policy,  but  if  it  was  made  innocently,  without  reckless 
intent,  and  without  having  in  mind  the  distinction  between  traffic 
in  liquors  as  a  traffic  by  itself  and  as  incidental  to  the  drug  busi- 
ness, it  would  not  constitute  a  defense,  if  not  material  to  the  risk. 
An  interesting  phase  of  this  question  also  arises  in  regard  to  the 
character  of  the  occupation  as  permanent  or  temporary  and  is  dis- 
cussed in  a  succeeding  subdivision. 

Ch.)    Samei— Iiaws  and  reg;nIatioiis  of  insurer. 

The  by-laws  of  mutual  benefit  societies  usually  provide  that 
applications  for  menabership  shall  not  be  received  from  persons 
who  sell  or  serve  intoxicating  liquors  to  be  drunk  on  the  premises ; 
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and  it  was  held  in  Royal  Arcanum  v.  Coverdale,  93  111.  App.  373, 
that  a  false  representation  in  this  regard  by  the  applicant  is  material 
and  renders  his  certificate  of  membership  void.  A  similar  by-law 
was  applied  in  Holland  v.  Supreme  Council  Order  of  Chosen 
Friends,  54  N.  J.  Law,  490,  25  Atl.  367,  where  the  applicant  repre- 
sented his  occupation  was  that  of  printer.  In  fact  his  occupation  at 
the  time  of  the  application  and  for  several  years  before  had  been 
that  of  bartender.  The  court  held  that  the  contract  was  avoided. 
Where  the  constitution  provided  that  liquor  dealers  should  not  be 
received  into  membership  in  the  association  (Grand  Lodge  A.  O. 
U.  W.  V.  Bunkers,  23  Ohio  Cir.  Ct.  R.  4a7),  it  was  held  that  a  repre- 
sentation that  the  applicant  was  a  painter  avoided  the  policy. 

(i)    Sufficiency  of  disclosure  as  dependent  on  whether  occupation  is  reg- 
ular or  merely  temporary. 

A  case  that  is  rightly  regarded  as  a  leading  one  on  the  question 
as  to  dealing  in  intoxicating  liquors  is  Guiltinan  v.  Metropolitan 
Life  Ins.  Co.,  69  Vt.  469,  38  Atl.  315.  The  applicant  was  employed 
in  a  hotel,  and,  in  answer  to  a  question  in  the  application,  stated 
that  he  was  not  and  never  had  been  directly  or  indirectly  engaged  in 
the  sale  of  alcoholic  beverages.  It  appeared  that  in  the  course 
of  his  employment  he  was  called  upon  from  day  to  day  to  serve 
alcoholic  beverages  to  the  guests  of  the  hotel.  The  court  held 
that  if  this  was  no  part  of  his  general  employment,  even  though  he 
did  occasionally,  out  of  his  ordinary  line  of  duties  and  by  the  direc- 
tion of  his  employer,  furnish  the  guests  with  intoxicating  liquors 
and  take  pay  for  them,  he  was  not  engaged  in  such  sale  within  the 
meaning  of  the  question.  The  decision  was  similar  in  Standard  Life 
&  Ace.  Ins.  Co.  V.  Fraser,  76  Fed.  705,  22  C.  C.  A.  499,  where  the 
insured  described  his  occupation  as  that  of  proprietor  of  bar  and  bil- 
liard room,  not  tending  bar.  He  attended  bar  at  lunch  and  meal 
hours  to  relieve  his  bartenders.  The  court  held,  however,  that  all 
that  was  intended  was  to  describe  his  regular  occupation,  and 
that  the  mere  occasional  tending  bar  did  not  avoid  the  policy,  since 
it  was  not  part  of  his  regular  business  or  occupation.  The  Su- 
preme Court  of  Michigan,  however,  in  Malicki  v.  Chicago  Guar. 
Fund  Life  Soc,  119  Mich.  151,  77  N.  W.  690,  took  an  entirely  dif- 
ferent view.  The  applicant  stated  that  he  was  proprietor  of  a  gro- 
cery, having  a  bar  in  connection,  and  that  the  bar  trade  was  at- 
tended to  exclusively  by  a  clerk.  The  court  held  that,  if  the  appli- 
cant daily  attended  the  bar  while  the  regular  bartender  was  absent 
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at  his  meals,  it  was  contrary  to  the  terms  of  the  policy  and  avoided 
it. 

The  rule  undoubtedly  is,  as  stated  in  the  Guiltinan  and  in  the 
Fraser  Cases,  that  a  question  as  to  the  occupation  in  which  the 
applicant  is  engaged  does  not  refer  to  the  occasional,  but  to  the 
regular,  business  or  employment  of  the  insured. 

The  rule  is  supported  by  ESmlaw  v.  Travelers'  Ins.  Co.,  108  Mich.  554, 
66  N.  W.  469 ;  Grattaji  v.  Metropolitan  Life  Ins.  Co.,  80  N.  Y.  281, 
36  Am.  Rep.  617 ;  Provident  Life  Ins.  Co.  v.  Fennell,  49  111.  180 ; 
Stone  V.  U.  S.  Casualty  Co.,  34  N.  J.  Law,  371 ;  Brink  v.  Guaranty 
Mut  Ace.  Ass'n,  55  Hun,  606,  7  N.  T.  Supp.  847,  affirmed  without 
opinion  in  130  N.  Y.  675,  29  N.  E.  1035 ;  Perrin  v.  Prudential  Ins. 
Co.,  29  Misc.  Rep.  597,  61  N.  Y.  Supp.  249,  affirmed  in  30  Misc.  Rep. 
608,  62  N.  Y.  Supp.  720. 

In  a  recent  case  the  Supreme  Court  of  the  United  States  has 
approved  the  rule.  Thus,  in  Fidelity  Mut.  Life  Ass'n  v.  Mettler, 
185  U.  S.  308,  22  Sup.  Ct.  662,  46  L.  Ed.  922,  where  the  insured 
represented  that  his  occupation  was  that  of  a  farmer  and  real  estate 
agent,  the  fact  that  during  a  few  months  immediately  prior  to  the 
application  he  had  been  temporarily  in  the  employment  of  a  pho- 
tographer did  not  avoid  the  policy. 

(j)    Sufficiency  of  disclosure  as  dependent  on  time  of  disclosure. 

The  disclosure  as  to  occupation  must  be  truthful,  as  of  the  time 
the  application  is  made.  Thus,  in  Wright  v.  Vermont  Life  Ins.  Co., 
164  Mass.  302,  41  N.  E.  303,  where  the  applicant,  in  answer  to  a 
question  as  to  his  occupation,  stated  that  he  was  a  waiter,  and  there 
was  evidence  that  he  had  been  a  calker,  though  at  the  time  the 
application  was  made  he  was  a  waiter,  the  court  held  that  the  ques- 
tion did  not  call  for  past  occupation,  and  that  consequently  there 
was  no  avoidance.  So,  too,  in  United  Brethren  Mut.  Aid  Soc.  v. 
White,  100  Pa.  12,  it  was  said  that  it  is  the  duty  of  the  applicant 
to  disclose  the  occupation  he  is  engaged  in  at  the  time  of  making 
the  application,  but  a  mere  temporary  suspension  of  the  alleged 
occupation  is  not  of  any  consequence  in  determining  the  question 
of  falsity.  A  similar  doctrine  was  asserted  in  Mowry  v.  World 
Mut.  Life  Ins.  Co.,  7  Daly  (N.  Y.)  321,  where  the  applicant  de- 
scribed his  occupation  as  manufacturer,  and  it  appeared  that  at  the 
particular  time  he  was  running  a  billiard  hall,  but  that  he  had,  prior 
thereto,  been  in  the  manufacturing  business,  and  was  then  making 
arrangements  to  go  in  such  business  again.     In  this  respect  the 
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White  and  Mowry  Cases  may  be  compared  with  the  Guiltinan  Case 
and  those  similar  to  it.  In  Clemens  v.  Metropolitan  Life  Ins.  Co., 
20  Pa.  Super.  Ct.  567,  the  applicant  stated  that  his  occupation  was 
"laborer  in  rolling  mill."  It  was  held  that  the  fact  that  he  had  not 
been  engaged  in  such  occupation  for  six  months  prior  to  the  appli- 
cation did  not  show  the  statement  to  be  false,  as  he  had  not  been 
engaged  in  any  other  or  different  work. 

00   Practice— Evidence. 

In  Hartman  v.  Keystone  Ins.  Co.,  21  Pa.  466,  where  the  issue  was 
that  the  insured  had  misrepresented  his  occupation,  it  appeared  that 
he  stated  that  he  was  a  farmer,  when*  in  fact,  he  was  engaged  in 
catching  runaway  slaves.  It  was  held  that  an  officer  of  a  life  in- 
surance company,  who  knows  the  practice  of  the  particular  office 
interested  and  of  other  insurance  offices,  may  testify  that  the  oc- 
cupation of  farmer  is  considered  the  least  hazardous  and  that  a 
large  premium  would  be  required  of  railroad  men ;  that  slave  catch- 
ing is  much  more  hazardous  than  farming,  and  that  the  compan)'^ 
in  question  would  not  take  a  risk  on  any  terms  on  the  life  of  one 
known  to  be  engaged  in  it.  In  the  same  case  it  appeared  that,  in  a 
notice  of  special  matter,  the  defendants  had  given  notice  that  they 
intended  to  offer  in  evidence  proof  that  the  insured  had  misrepre- 
sented his  occupation ;  that  the  insured  was  not  a  farmer,  as  stated 
therein,  but  was  engaged  in  the  perilous  business  of  slave  catching. 
During  the  trial  they  proposed  to  prove  by  certain  witnesses  that 
the  company  would  not  have  insured  the  life  of  the  person  engaged 
in  catching  slaves,  or,  if  they  did,  it  would  have  been  at  a  much 
higher  premium.  This  was  objected  to  on  the  ground  that  notice 
had  not  been  given  to  plaintiff  that  the  rates  of  the  premium  would 
be  increased  if  the  insured  had  been  engaged  in  slave  catching. 
The  court  held  that  the  variance  between  the  evidence  and  the  no- 
tice was  immaterial. 

In  Fidelity  Mut.  Life  Ass'n  v.  Ficklin,  74  Md.  172,  21  Atl.  680. 
the  application  represented  the  occupation  of  the  insured  as  that  of 
a  country  merchant.  It  appeared  that  he  carried  both  wine  and 
whisky  in  stock.  It  was  held  that  the  testimony  of  a  medical  ex- 
aminer who  wrote  the  answers  that  he  understood  that  country 
merchants  sold  wine  and  whisky,  as  well  as  other  articles,  and  that, 
the  applicant  being  in  a  hurry,  the  questions  were  riot  read  over 
to  him,  is  competent  as  bearing  on  the  question  of  good  faith  of  the 
applicant  in  his  answers  to  the  questions  regarding  his  occupation. 
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An  application  for  membership  in  a  mutual  benefit  association,  con- 
taining statements  made  by  a  member  as  to  his  occupation,  is  ad- 
missible in  evidence  (Bopple  v.  Supreme  Tent  Knights  of  Macca- 
bees, 18  App.  Div.  488,  45  N.  Y.  Supp.  1096),  though  such  applica- 
tion was  not  referred  to  in  the  certificate  or  made  a  part  of  the  con- 
tract. In  Grand  Lodge  A.  O.  U.  W.  v.  Bunkers,  23  Ohio  Cir.  Ct. 
R.  487,  where  it  was  alleged  that  the  insured,  who  was  a  saloon 
keeper,  had  falsely  represented  that  he  was  a  painter,  the  grand 
master  testified  that  he  knew  at  the  time  the  certificate  was  issued 
that  the  insured  was  a  saloon  keeper,  and  had  been  for  several  years, 
but  he  did  not  know  that  the  certificate  in  question  was  issued  to 
the  insured,  though  he  himself  signed  the  certificate.  It  was  held 
that  his  testimony  relating  to  his  knowledge  at  the  time  the  insured 
became  a  member  was  properly  stricken  out.  Where  the  plaintiffs 
were  the  executors  of  the  insured  (Dwight  v.  Germania  Life  Ins. 
Co.,  103  N.  Y.  341,  8  N.  E.  654,  57  Am.  Rep.  729),  it  was  held  that 
while  sworn  declarations,  made  by  the  insured  prior  to  the  appli- 
cation, did  not  constitute  an  estoppel  against  the  executors  as  to 
the  truth  thereof,  yet,  in  the  absence  of  controverting  evidence,  such 
statements  became  conclusive  as  to  the  truth  of  insured's  repre- 
sentations. 

Proof  of  the  falsity  of  the  insured's  representations  as  to  his 
occupation  must  be  affirmative  (Southern  Life  Ins.  Co.  v.  Booker, 
9  Heisk.  [Tenn.]  606,  24  Am.  Rep.  344). 

The  sufficiency  of  the  evidence  to  show  falsity  of  the  representations 
was  considered  In  Murphey  v.  American  Mut.  Ace.  Ass'n,  90  Wis. 
206,  62  N.  W.  1057,  and  Dwight  v.  Germania  Life  Ins.  Co.,  103  N. 
T,  341,  8  N.  E.  654,  57  Am.  Rep.  729. 

(1)    Same— Trial. 

In  Boos  V.  World  Mutual  Life  Ins.  Co.,  64  N.  Y.  236,  the  com- 
pany sought  to  raise  on  appeal  a  question  as  to  the  falsity  of  the 
statements  of  the  insured  as  to  his  occupation.  It  appeared  that 
during  the  trial  the  company  did  not  raise  the  point.  The  trial 
judge  charged  the  jury  that,  if  any  of  the  answers  made  by  the  in- 
sured were  false,  the  policy  was  void,  and  enumerated  the  answers 
that  were  claimed  to  be  false,  without  including  therein  the  answer 
as  to  his  occupation.  No  objection  to  such  omission  was  made  at 
the  time,  nor  was  there  any  request  that  it  should  be  Submitted  to 
the  jury.  At  the  close  of  the  case  the  defendant  requested  the  court 
to  charge  that  upon  the  policy  and  the  evidence  the  plaintiff  could 
B.B.INS.— 129 
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not  recover,  and  it  vsras  claimed,  on  appeal,  that  this  general  request 
v/as  sufficient  to  raise  the  point  in  regard  to  the  occupation.  The 
court,  however,  held  otherwise,  on  the  ground  that,  where  specific 
rulings  had  been  requested,  defendant  could  not  by  a  general  re- 
quest entitle  himself  to  raise  on  appeal  points  which  had  not  been 
specifically  ruled  on. 

In  Dwight  V.  Germania  Life  Ins.  Co.,  103  N.  Y.  341,  8  N.  E.  654, 
57  Am.  Rep.  729,  it  was  held  that  where  the  insured  had  answered 
in  the  negative  the  question  whether  he  had  been  engaged  in  or 
connected  with  the  sale  of  liquors,  and  it  appeared  that  he  had  kept 
a  hotel  and  had  sold  liquors  in  bottles  to  such  of  the  guests  as 
desired,  it  was  error  to  leave  it  to  the  jury  to  say  whether  the  sales 
thus  made  were  sales  within  the  meaning  of  the  question.  But  in 
Kenyon  v.  Knights  Templar  &  Masonic  Mut.  Aid  Ass'n,  122  N. 
Y.  247,  25  N.  E.  299,  affirmed  48  Hun,  278,  where  the  insured,  in 
reply  to  a  question,  stated  that  he  was  an  importer  and  wholesale 
dealer  in  wines  and  liquors,  selling  only  at  wholesale,  having  a 
government  and  town  license,  it  appeared  that  the  town  license 
allowed  sales  in  quantities  of  less  than  five  gallons,  not  to  be  drunk 
on  the  premises.  It  also  appeared  that  the  applicant  sold  liquors 
by  the  pint,  quart,  and  bottle,  as  well  as  in  large  quantities.  It 
was  held  that  the  question  whether  the  answers  in  the  application 
covered  such  sales  was  for  the  jury.  The  truth  of  the  answers  in 
response  to  inquiries  relative  to  the  occupation  of  the  insured  is 
a  question  for  the  jury. 

Wright  V.  Vermont  Life  Ins.  Co.,  164  Mass.  302,  41  N.  E.  303;  Trlppe 
V.  Provident  Fund  Soc,  140  N.  T.  23,  35  N.  B.  316,  22  L.  R.  A.  432, 
37  Am.  St.  Rep.  529;  Provident  Savings  Life  Assur.  Soe.  v.  Had- 
ley,  102  Fed.  856,  43  C.  C.  A.  25,  affirming  (C.  O.)  90  Fed.  390. 

In  the  last  case  it  was  also  held  that  the  materiality  of  the  facts 
is  for  the  jury. 

In  Provident  Sav.  Life  Assur.  Soc.  v.  Hadley,  102  Fed.  856,  43 
C.  C.  A.  25,  affirming  (C.  C.)  90  Fed.  390,  it  appeared  that  the  in- 
sured had  represented  that  he  had  never  been  engaged  in  the  liq- 
uor business.  As  a  matter  of  fact,  at  a  period  eight  or  ten  years 
before  the  making  of  the  application,  he  had  owned  and  operated 
a  drug  store,  and  as  an  incident  to  the  business  liquors  were  sold 
in  the  way  that  liquors  are  usually  sold  in  such  establishments. 
The  court  instructed  the  jury  "that  the  mere  fact  that  a  statement 
which  was  not  true  is  made  is  far  from  making  out  a  defense.    The 


USE   OF  LIQUOR  AND   DRUGS.  2051 

answer  might  have  been  made  carelessly."  The  court  held  that  since 
the  charge  of  the  trial  court  elsewhere  clearly  pointed  out  the  dif- 
ference between  material  and  immaterial  representations,  and  in- 
formed the  jury  that  any  apparent  departures  from  the  rules  appli- 
cable to  each  in  the  expressions  of  the  court  should  be  disregarded, 
the  instruction,  even  if  erroneous,  was  without  prejudice.  In 
Dwight  V.  Germania  Life  Ins.  Co.,  103  N.  Y.  34l,  8  N.  E.  654,  57 
Am.  Rep.  729,  where  the  question  was  whether  the  applicant  "is 
now  or  has  he  been  engaged  in  or  connected  with  the  manufacture 
or  sale  of  any  beer,  wines,  or  other  intoxicating  liquors,  the  jury 
were  authorized  by  the  instructions  to  find  that  the  question  was 
equivocal,  because  not  capable  of  a  direct  and  positive  answer.  It 
was  held  on  appeal,  however,  that  the  instruction  was  misleading, 
as  the  question  was  not  equivocal,  and  that  it  was  error  for  the  court 
to  refuse  to  charge  that  the  question  could  have  been  truthfully 
answered  in  the  affirmative,  if  the  insured  had  been  connected  with 
the  sale  of  liquor. 


12.  EFFECT  OF  MISBEPBESENTATION,  BREACH  OF  WARRANTY, 

OR  CONCEAIiMENT  AS    TO    USE   OF   AXrCOHOLIO 

STintUXANTS,   DRUGS,   AND   NARCOTICS. 

(a)  Effect  of  false  statements  In  general. 

(b)  Materiality  of  statements. 

(c)  Knowledge  and  intent  of  applicant. 

(d)  Sufficiency  of  disclosure. 

(e)  What  constitutes   temperate   or   intemperate   habits — Element   of 

time. 

(f)  Same — Temperance  does  not  mean  total  abstinence. 

(g)  Same — Occasional  use  of  liquors, 
(h)  Same — Habitual  intemperance. 

(i)  Use  of  drugs,  narcotics,  or  liquor  for  medical  purposes. 

,(j)  Pleading  and  practice — In  general, 

(k)  Same — Evidence. 

(1)  Same— Trial. 

(a)    Effect  of  false  statements  In  general. 

The  habits  of  the  insured  are  regarded  by  life  insurance  com- 
panies as  bearing  an  important  relation  to  the  risk,  in  view  of  both 
the  moral  hazard  and  the  physical  hazard  involved.  It  is  therefore 
an  elementary  principle  that  a  false  statement  as  to  habits — ^as  to 
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the  use  of  liquors,  drugs,  and  narcotics — ^will,  if  material,  avoid  the 

policy. 

It  Is  deemed  sufficient  to  refer  to  Davey  v.  ^tna  Life  Ins.  Co.  (C.  C.) 
20  Fed.  482;  Mutual  Life  Ins.  Co.  v.  Thomson,  22  S.  W.  87,  94 
Ky.  253,  14  Ky.  Law  Rep.  800 ;  Hartwell  v.  Alabama  Gold  Life  Ins. 
Co.,  33  La.  Ann.  1353,  39  Am.  Rep.  294;  Mutual  Benefit  Life  Ins. 
Co.  V.  HolterhofC,  2  Cin.  R.  379;  Mengel  v.  Northwestern  Mutual 
Life  Ins.  Co.,  176  Pa.  280,  35  Atl.  197;  Furniss  v.  Mutual  Life 
Ins.  Co.,  46  N.  Y.  Super.  Ct  467;  Clements  v.  Connecticut  In- 
demnity Co.,  51  N.  T.  Supp.  442,  29  App.  Div.  131 ;  Shea  v.  Great 
Camp,  Knights  of  Maccabees,  31  App.  Div.  633,  52  N.  Y.  Supp.  333 ; 
Union  Central  Life  Ins.  Co.  v.  Lee,  20  Ky.  Law  Rep.  839,  47  S. 
W.  614;  Elliott  v.  Des  Moines  Life  Ass'n,  163  Mo.  132,  63  S.  W. 
400;  Des  Moines  Life  Ass'n  v.  Owen,  16  Colo.  App.  60,  63  Pac. 
781 ;  and  National  Fraternity  7.  Karnes,  24  Tex.  Civ.  App.  607,  60 
S.    W.    576. 

In  Moore  v.  Mutual  Reserve  Fund  Life  Ass'n,  133  Mich.  526,  95 
N.  W.  573,  it  appeared  J;haf  the  applicant  informed  the  company 
that  he  had  never  been  treated  in  any  sanitarium  for  alcoholism. 
There  was  evidence  tending  to  show  that  he  had  been  an  inmate 
of  a  Keeley  Institute.  The  applicant,  however,  explained  that  he 
had  not  taken  the  cure  himself,  but  had  gone  to  the  institution 
merely  to  influence  a  friend  to  go.  It  was  held  that  if  this  ex- 
planation was  untrue,  and  the  company  relied  thereon,  there  was 
a  breach  of  warranty  which  would  avoid  the  policy. 

Where  the  by-laws  provided  that,  if  insured  misrepresented  his 
habits  as  temperate,  the  board  of  directors,  upon  hearing,  might 
drop  his  name  from  membership,  as  in  Jones  v.  National  Mut. 
Ben.  Ass'n,  2  S.  W.  447,  8  Ky.  Law  Rep.  599,  it  was  said  that 
the  action  of  the  board  upon  such  a  charge  is  conclusive  and 
res  judicata,  so  that  the  question  cannot  be  afterwards  raised 
in  a  suit  on  the  policy  after  the  death  of  the  insured.  Where 
the  insured  stipulated  that  his  answer  to  the  question  whether 
he  had  always  been  temperate  should  be  the  basis  of  the  contract, 
and  that  he  would  forfeit  all  money  paid  if  the  answers  were  un- 
true, as  in  Holterhoff  v.  Mutual  Ben.  Life  Ins.  Co.,  5  Ohio  Dec. 
141,  the  answer  to  such  a  question  was  considered  a  representa- 
tion and  not  a  warranty. 

It  may  be  deduced  from  Sovereign  Camp  Woodmen  of  the 
World  V.  Burgess  (Miss.)  31  South.  809,  that  the  statement  as  to 
habits  must  be  substantially  false  in  order  to  avoid  the  policy. 
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Thus  in  that  case  it  was  held  that  a  statement  that  the  insured 
did  not  at  the  date  of  his  application  use  more  than  a  pint  of 
liquor  a  week  was  not  false,  unless  it  appeared  that  he  had  used 
"largely"  more  than  a  pint  a  week.  This  principle  is  also  sup- 
ported by  cases  to  be  hereafter  discussed  in  subdivisions  (f)  and 
(g),  where  the  effect  of  the  occasional  use  of  intoxicating  liquors  is 
considered. 

(b)    Materiality  of  statements. 

In  Standard  Life  &  Accident  Ins.  Co.  v.  Lauderdale,  94  Tenn. 
642,  30  S.  W.  732,  the  court,  distinguishing  warranties  and  mis- 
representations according  to  the  rule  laid  down  in  Endowment 
Rank  Knights  of  Pythias  v.  Rosenfeld,  92  Tenn.  508,  22  S.  W.  204, 
where  it  was  said  in  substance  that  statements  not  based  on  knowl- 
edge could  not  be  warranties,  held  that  statements  as  to  habits 
must  be  warranties,  for  the  reason,  that  a  man  must  be  sup- 
posed to  know  what  his  habits  are,  and  that  such  statements 
are,  therefore,  material.  Similarly,  in  National  Fraternity  v.  Karnes, 
24  Tex.  Civ.  App.  607,  60  S.  W.  576,  statements  as  to  the  use  of 
narcotics  were  held  to  be  warranties  and  material.  In  .^Etna  Life 
Ins.  Co.  V.  Rehlaender  (Neb.)  94  N.  W.  129,  where  the  insured 
signed  a  certificate  for  reinstatement  of  his  policy,  which  had 
lapsed,  which  certificate  should  have  been  signed  by  the  beneficiary, 
a  statement  in  such  certificate  as  to  his  habits  was  held  to  be  merelj- 
a  representation,  and  not  a  warranty. 

That  statements  as  to  habits  are  material  was  also  held  in  Swict  v. 
Home  Ins.  Co.,  23  Fed.  Cas.  550 ;  Mengel  v.  Northwestern  Mutual 
Life  Ins.  Co.,  176  Pa.  280,  35  Atl.  197;  McVey  v.  Grand  Lodge 
A.  O.  U.  W.,  53  N.  J.  Law,  17,  20  Atl.  873;  Mutual  Life  Ins.  Co. 
V.  Gividen,  13  Ky.  Law  Rep.  970 ;  Northwestern  Masonic  Aid  Ass'n 
V.  Bodurtha,  23  Ind.  App.  121,  53  N.  B.  787,  77  Am.  St.  Rep.  414. 

The  rule,  however,  was  qualified  in  Mutual  Life  Ins.  Co.  v. 
Thomson,  94  Ky.  253,  22  S.  W.  87,  and  it  was  held  that,  while 
statements  as  to  the  present  habits  of  the  applicant  in  regard  to 
the  use  of  intoxicating  drinks  are  necessarily  material,  statements 
as  to  past  habits  are  not  material,  unless  the  habits  had  been  such 
as  to  affect  the  health  and  physical  condition  of  the  applicant. 
This  doctrine  was  subsequently  approved  in  Union  Central  Life 
Ins.  Co.  v.  Lee,  20  Ky.  Law  Rep.  839,  47  S.  W.  614.     That  the 
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excessive  use  of  intoxicating  liquors  increased  the  risk,  within  the 
meaning  of  the  Massachusetts  statute  (St.  1895,  c.  271),  was  held 
in  Rainger  v.  Boston  Mutual  Ufe  Ass'n,  167  Mass.  109,  44  N.  E. 
1088.  In  Northwestern  Mutual  Life  Ins.  Co.  v.  Risley,  22  Ohio  Cir. 
Ct.  R.  160,  12  O.  C.  D.  186,  the  court  said  that,  in  view  of  the  provi- 
sions of  Rev.  St.  §  3625,  it  must  be  shown  that  statements  as  to 
habits  are  material,  thus  apparently  regarding  such  statements  as 
sometimes  immaterial.  In  Miller  v.  Mutual  Benefit  Life  Ins.  Co.,  31 
Iowa,  216,  7  Am.  Rep.  122,  the  court  regarded  the  statements  as 
material,  apparently  on  the  ground  that,  as  the  habits  of  the  appli- 
cant were  specifically  inquired  about,  the  insurer  indicated  that  it 
considered  the  facts  material.  A  similar  principle  was  asserted  in 
Brignac  v.  Pacific  Mut.  Life  Ins.  Co.,  112  La.  574,  36  South.  695,  66 
L.  R.  A.  322. 

(c)    Knowledge  and  Intent  of  applicant. 

The  knowledge  of  the  applicant  cannot  enter  into  determination 
of  the  effect  of  a  false  answer  as  to  habits,  according  to  Standard 
Life  &  Accident  Ins.  Co.  v.  Lauderdale,  94  Tenn.  635,  30  S.  W.  732, 
because  one  is  supposed  to  know  what  his  own  habits  are.  In 
Elliott  V.  Des  Moines  Life  Ass'n,  163  Mo.  132,  63  S.  W.  400,  it  would 
seem  that  the  court  took  the  position  that  the  statements  that 
the  applicant  had  never  used  opium  or  other  narcotic  drugs  must 
have  been  knowingly  untrue  to  avoid  the  policy.  The  intent  of 
Lhe  applicant  in  making  his  statement  as  to  his  habits  does  not 
affect  the  question  of  avoidance  for  a  false  answer. 

Hartwell  v.  Alabama  Gold  Life  Ins.  Co.,  33  La.  Ann.  1353,  39  Am.  Rep. 
294 ;  National  Fraternity  v.  Karnes,  24  Tex.  Civ.  App.  607,  60  S. 
W.  576. 

So,  in  Rainger  v.  Boston  Mut.  Life  Ass'n,  167  Mass.  109,  44  N. 
E.  1088,  the  court  held  that,  as  a  statement  as  to  habits  is  ma- 
terial, a  false  statement  avoids  the  policy,  irrespective  of  the 
fact  whether  the  insured  did  or  did  not  actually  and  knowingly 
intend  to  deceive  the  company.  On  the  other  hand,  in  Northwest- 
ern Mutual  Life  Ins.  Co.  v.  Risley,  22  Ohio  Cir.  Ct.  R.  160,  12 
O.  C.  D.  186,  it  was  held  that  a  false  answer  as.  to  habits  would 
not  avoid  the  policy,  unless  it  was  willfully  false  and  induced 
the  company  to  take  the  risk,  within  the  meaning  of  Rev.  St.  § 
3625. 
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(d)    Sufficiency  of  discIosnTe. 

The  question  whether  the  applicant's  disclosure  as  to  his  habits 
was  sufficient  was  raised  in  Keatley  v.  Travelers'  Ins.  Co.,  187  Pa. 
197,  40  Atl.  808.  The  applicant  stated  that  he  had  never  had 
apoplexy  or  paralysis.  It  appeared  that  he  had  been  treated  for 
something  that  some  physicians  call  apoplexy;  others,  paralysis 
or  paresis.  He  recovered,  however,  in  a  few  days,  and  certain  other 
physicians  said  it  was  impossible  that  he  should  have  had  either 
of  the  diseases  mentioned.  There  was  some  probability  that  the 
illness  was  due  to  excessive  drinking.  He  disclosed  that  at  one 
time  he  drank  intoxicating  liquors,  and  the  contention  was  that  he 
should  have  gone  further  and  disclosed  the  fact  that  his  illness 
was  perhaps  due  to  the  excessive  drinking.  The  court  held,  how- 
ever, that  it  was  for  the  jury  to  determine  whether  he  had  sup- 
pressed facts  material  to  the  risk.  In  Malicki  v.  Chicago  Guaranty 
Fund  tife  Soc,  119  Mich.  151,  77  N.  W.  690,  the  applicant,  in  an- 
swer to  the  question  whether  he  drank  beer,  ale,  wine,  or  spirits, 
stated  that  he  drank  two  or  three  glasses  of  beer  daily.  The  court 
held  that  this  answer  was  a  representation  that  he  did  not  drink 
any  spirituous  liquors,  and  consequently,  if  it  was  shown  that 
he  did  drink  spirituous  liquors,  the  policy  was  avoided.  It  is 
to  be  noted  that  the  answer  was  not  wholly  responsive  to  the 
question,  and  the  decision  of  the  court,  therefore,  seems  to  be  op- 
posed to  the  general  rule  as  to  unresponsive  answers.^ 

The  decision  in  John  Hancock  Mutual  Life  Ins.  Co.  v.  Daly, 
65  Ind.  6,  is  more  consonant  with  the  general  rule.  The  appli- 
cant, in  reply  to  the  double  question,  "What  are  your  habits  in 
respect  to  the  use  of  intoxicating  liquors?  Have  you  ever  used 
intoxicating  liquors  to  excess?"  answered  "Temperate."  The  court 
held  that  the  answer  could  have  referred  only  to  the  first  ques- 
tion regarding  his  present  habits;  that  the  policy  was  not  avoided 
by  the  failure  to  disclose  as  to  past  habits,  as  the  insurer  waived 
further  answer  by  issuing  the  policy.  In  Henn  v.  Metropolitan 
Life  Ins.  Co.,  67  N.  J.  Law,  310,  51  Atl.  689,  where  the  applicant, 
in  answer  to  the  question  whether  he  used  tobacco  to  excess, 
answered  "No,"  and  elsewhere  in  the  application  stated  that  he 
smoked  two  cigars  a  day,  it  was  held  that,  as  the  company  accepted 
the  risk  with  knowledge  of  the  extent  of  his  use  of  tobacco,  there 

'  See  ante,  p.  1943. 
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being  no  proof  of  greater  use,  the  answer  must  be  regarded  as  a 
sufficient  disclosure. 

(e)  Wliat    constitutes   temperate   or   Intemperate   baliits— Element   of 

time. 

It  is  readily  seen  that,  in  determining  whether  there  has  been 
a  false  statement  as  to  habits,  it  is  of  prime  importance  to  first 
determine  what  constitutes  temperate  or  intemperate  habits.  In 
the  leading  case  of  Provident  Savings  Life  Assur.  Soc.  v.  Hadley, 
102  Fed.  856,  43  C.  C.  A.  25,  it  was  said  that  a  reasonable  time 
limit  must  be  fixed  by  the  court  within  which  the  inquiry  into  the 
falsity  of  the  representation  is  to  be  dbnfined,  and  that  the  deter- 
mination of  such  a  limit  involves  a  discretion  which  is  not  ordinarily 
subject  to  review.  Where  the  applicant,  in  answering  a  question 
as  to  his  use  of  liquor,  says  that  his  habits  in  that  respect  are 
temperate,  the  answer  must  be  construed  as  referring  only  to  the 
time  when  the  application,  is  made,  according  to  John  Hancock 
Mut.  Life  Ins.  Co.  v.  Daly,  65  Ind.  6. 

A  similar  rule  was  laid  down  in  Relchard  v.  Manhattan  Life  Ins.  Co., 

31  Mo.  518,  and  Bacon  v.  New  England  Order  of  Protection  (C. 

C.)  123  Fed.  152. 

On  the  other  hand,  in  Des  Moines  Life  Ass'n  v.  Owen,  16  Colo. 
App.  60,  63  Pac.  781,  where  the  applicant  had  represented  his 
habits  as  temperate,  the  court  said  that  if,  at  the  time  of  the 
application,  his  habits  as  to  the  use  of  liquors  were  intemperate 
or  immoderate,  or  had  been  such  at  any  time  within  one  year,  or 
several  years,  immediately  preceding  the  application,  it  would 
have  been  as  much  a  violation  of  the  conditioii  of  the  insurance 
as  if  he  had  been  intemperate  and  immoderate  in  the  use  of  liquors 
throughout  his  entire  life;  consequently  that  an  instruction  that 
the  jury  must  find  that  he  had  been  intemperate  through  life  was 
erroneous.  Similarly,  in  Mutual  Life  Ins.  Co.  v.  Gividen,  13  Ky. 
Law  Rep.  970,  the  court  held  that  a  warranty  of  sober  and  temperate 
habits  means,  not  only  at  the  time  of  the  insurance,  but  for  such  rea- 
sonable time  prior  thereto  as  would  allow  one  to  form  a  habit. 
The  general  doctrine  in  Kentucky  has  already  been  adverted  to  in 
discussing  the  Thomson  Case  and  the  Lee  Case,  referred  to  in  subdi- 
vision (b). 

(f)  Same — Temperance  does  not  mean  total  abstinence. 

It  was  held  in  Galbraith  v.  Arlington  Mutual  Life  Ins.  Co., 
12  Bush  (Ky.)  29,  that  a  statement  that  the  applicant's  habits  were 
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good  and  had  always  been  good  does  not  mean  necessarily  that 
his  habits  were  absolutely  correct  according  to  strict  rules  of 
ethics,  but  merely  that  they  were  and  always  had  been  ordinarily 
good,  and  that  his  habits  and  practices  were  not  of  a  character  which 
would  render  a  risk  upon  his  life  more  than  ordinarily  hazardous. 

That  a  statement  that  an  applicant  for  life  insurance  is  and  has 
been  of  temperate  habits  does  not  necessarily  mean  that  he  has  been 
a  total  abstainer  is  fairly  well  settled. 

This  principle  Is  asserted  In  Chambers  v.  Northwestern  Mutual  Life 
Ins.  Co.,  64  Minn.  495,  67  N.  W.  367,  58  Am.  St.  Rep.  549 ;  Brock- 
way  V.  Mutual  Ben.  Life  Ins.  Co.  (C.  C.)  9  Fed.  249;  Meacham 
V.  New  York  State  Mut.  Ben.  Ass'n,  120  N.  T.  237,  24  N.  E.  283 ; 
Wolf  V.  Mutual  Ben.  Life  Ins.  Co.,  30  Fed.  Cas.  407 ;  Mutual  Re- 
serve Fund  Life  Ass'n  v.  Powell,  79  111.  App.  482 ;  Fox  v.  Penn 
Mutual  Life  Ins.  Co.,  4  Bigelow,  Ins.  Cas.  458;  Endowment  Rank 
Supreme  Lodge  K.  P.  v.  Townsend  (Tex.  dv.  App.)  83  S.  W.  220. 

And  where  there  is  a  warranty  that  the  applicant  has  always  been 
temperate  in  the  use  of  liquors  and  that  his  use  thereof  was 
moderate,  the  words  "temperate"  and  "moderate"  must  be  given 
merely  their  ordinary  signification  (Knights  of  Pythias  v.  Bridges, 
15  Tex.  Civ.  App.  196,  39  S.  W.  333). 

(g)    Same— Occasional  nse  of  liquors. 

The  question  propounded  to  applicants  for  life  insurance  as  to 
the  use  of  spirituous  liquors  must  be  construed  as  referring  to 
customary  and  habitual  use,  and  not  to  a  single  or  occasional  act  of 

use.  Thus,  in  Swick  v.  Home  Ins.  Co.,  23  Fed.  Cas.  550,  a  state- 
ment that  the  applicant  had  never  been  addicted  to  the  excessive 
or  intemperate  use  of  alcoholic  stimulants  was  construed  not  to 
mean  that  he  had  never  used  intoxicating  liquors.  The  court  held 
that,  if  the  company  intended  not  to  insure  any  person  who  used 
intoxicating  liquors  at  all,  it  would  have  been  easy  to  ask  the 
question,  and,  consequently,  that  an  occasional  use  would  not  make 
the  answer  untrue. 

So,  in  Provident  Savings  Life  Assur.  Soc.  v.  Exchange  Bank,  126 
Fed.  3'60,  61  C.  C.  A.  310,  it  was  said  that  the  question,  "Have  you 
ever  used  liquors  to  excess?"  is  not  to  be  construed  as  referring  to 
any  single  or  occasional  act.  The  word  "used"  implies  more  than 
that.  The  question  is  equivalent  to  one  asking  whether  the  appli- 
cant ever  had  the  habit  of  drinking  to  excess,  and  a  negative  answer 
does  not  constitute  a  misrepresentation  merely  because  it  is  shown 
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that  the  insured  had  sometimes,  but  not  habitually,  drunk  to  ex- 
cess. 

iThe  doctrlDe  Is  also  asserted  in  CShambers  v.  Northwestern  Mutual 
Life  Ins.  Co.,  64  Minn.  495,  67  N.  W.  367,  58  Am.  St.  Rep.  549 ;  Van 
Valkenburgh  v.  American  Popular  Ins.  Co.,  70  N.  Y.  605 ;  Equitable 
Life  Assur.  See.  v.  Llddell,  32  Tex.  Civ.  App.  255,  74  S.  W.  87;  Su- 
preme Lodge  Knights  of  Pythias  v.  Foster,  26  Ind.  App.  333,  59  N.  B. 
877;  Union  Mutual  Life  Ins.  Co.  v.  Eeif,  36  Ohio  St.  596,  38  Am. 
Rep.  618. 

In  the  case  last  cited  it  was  also  said  that,  if  the  insured's  usual 
habit  is  to  abstain  from  the  use  of  liquor  or  use  it  only  in  modera- 
tion, an  occasional  indulgence  to  excess  will  not  render  false  a  state- 
ment that  he  is  temperate. 

The  same  doctrine  is  asserted  in  Northwestern  Mutual  Life  Ins.  Co. 
V.  Muskegon  National  Bank,  112  U.  S.  501,  7  Sup.  Ct.  1221,  30  L. 
Ed.  1100;  Supreme  Lodge  Knights  of  Pythias  v.  Poster,  26  Ind. 
App.  333,  59  N.  E.  877 ;  Mowry  y.  Home  Life  Ins.  Co.,  9  R.  I.  346 ; 
Grand  Lodge  A.  O.  U.  W.  v.  Belcham,  145  111.  308,  33  N.  E.  886, 
affirming  48  111.  App.  346;  United  Brethren  Mutual  Aid  Soc.  v. 
O'Hara,  120  Pa.  256,  13  Atl.  932;  Wolf  v.  Mutual  Ben.  Life  Ins. 
Co.,  30  Fed.  Cas.  407;  Provident  Savings  Life  Assur.  Soc.  v.  Had- 
ley,  102  Fed.  856,  43  C.  C.  A.  25 ;  Pox  v.  Penn  Mut.  Life  Ins.  Co., 
4  Blgelow,  Ins.  Cas.  458;  Equitable  Life  Assur.  Soc.  v.  Liddell 
(Tex.  Civ.  App.)  74  S.  W.  87;  Holtum  v.  Germania  Life  Ins.  Co., 
139  Cal.  645,  73  Pac.  591. 

On  the  other  hand,  in  Northwestern  Mut.  Life  Ins.  Co.  v. 
Risley,  22  Ohio  Cir.  Ct.  R.  160,  12  O.  C.  D.  186,  where  the  in- 
sured stated  that  he  did  not  use  liquor  at  all,  the  question  was  not 
as  to  habitual  use,  but  whether  used  at  all,  and  an  instruction 
"that  for  a  man  to  occasionally  use  intoxicating  liquor,  or  to 
use  it  in  moderation  and  an  occasional  indulgence  to  excess,  does 
not  render  such  person  an  intemperate  man,"  was  erroneous.  So 
it  was  said  in  Brignac  v.  Pacific  Mut.  Life  Ins.  Co.,  112  La.  574, 
36  South.  595,  66  L.  R.  A.  322,  that  a  statement  that  the  appH- 
cant  does  not  use  liquor  is  falsified,  so  as  to  avoid  the  poHcy,  if  in 
fact  he  used  liquor  occasionally  and  temperately. 

In  Mutual  Life  Ins.  Co.  v.  Simpson  (Tex.  Civ.  App.)  28  S.  W. 
837,  where,  in  answer  to  the  question  whether  he  ever  drank  liquors, 
the  applicant  stated,  "Not  at  all,"  the  court  held  that  the  fact 
that  he  occasionally  drank,  sometimes  to  excess,  did  not  render 
the  answer  false,  unless  it  appeared  that  he  was  habitually  addicted 
to  the  use  of  Hquors.    The  Supreme  Court,  however,  in  88  Tex.  338, 
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31  S.  W.  501,  28  L.  R.  A.  765,  53  Am.  St.  Rep.  757,  reversed  the 
judgment,  holding  that  it  was  for  the  jury  to  determine  whether 
such  use  of  liquor  was  the  use  intended  by  the  terms  of  the  policy. 
The  principles  laid  down  in  the  preceding  discussion  have  also 
been  applied  where  the  use  of  drugs  and  narcotics  was  in  question. 
Rand  v.  Provident  Savings  Life  Assur.  Soc,  97  Tenn.  291,  37  S.  W.  7 ; 
National  Fraternity  v.  Karnes,  24  Tex.   Civ.  App.  607,   60  S.  W. 
576 ;    Grand  Lodge  A.  O.  U.  W.  v.  Belcham,  48  111.  App.  346,  af- 
firmed in  145  111.  308,  33  N.  E.  886 ;    Sovereign  Camp  Woodmen  of 
the  World  v.  Burgess  (Miss.)  31  South.  809 ;    Mowry  v.  Home  Life 
Ins.  Co.,  9  R.  I.  346. 

(b)    Same— Habitual  intemperance. 

In  Union  Mutual  Life  Ins.  Co.  v.  Reif,  36  Ohio  St.  596,  38  Am. 
Rep.  613,  the  court  said  that  it  was  not  necessary  to  the  exist- 
ence of  intemperate  habits  that  the  excessive  use  of  intoxicating 
liquors  should  be  continuous  and  daily.  That  the  occasional  use 
of  intoxicating  liquors  does  not  render  one  a  man  of  intemperate 
habits,  and  that  an  exceptional  case  of  excess  would  not  justify  the 
application  of  such  a  character  to  him,  is  held  in  Insurance  Com- 
pany V.  Foley,  105  U.  S.  350,  26  L.  Ed.  1055,  the  court  saying  that, 
when  the  habits  of  a  man  are  spoken  of,  reference  is  had  to  his 
customary  conduct;  that  it  cannot  be  contemplated  that  a  policy 
is  to  become  void  for  an  occasional  excess,  but  only  when  such  ex- 
cess, by  frequent  repetition,  becomes  a  habit. 

In  Northwestern  Mutual  Life  Ins.  Co.  v.  Muskegon  National 
Bank,  122  U.  S.  501,  7  Sup.  Ct.  1221,  30  L.  Ed.  1100,  the  court 
said  that  a  single  or  occasional  excess  does  not  make  a  man  a 
habitual  drunkard,  but,  where  the  habit  and  rule  of  a  man's  life  is  to 
indulge  periodically  and  with  increasing  frequency  and  violence 
in  excessive  fits  of  intemperance,  such  a  use  of  liquor  is  ground 
to  support  a  finding  of  habitual  intemperance,  ^tna  Life  Ins.  Co. 
V.  Davey,  123  U.  S.  739,  8  Sup.  Ct.  331,  31  L.  Ed.  315,  reversing 
(C.  C.)  20  Fed.  482,  is  a  case  that  has  been  often  cited  as  op- 
posing the  general  doctrine  as  to  occasional  use  of  liquors.  The 
principal  point  in  the  case  did  not  refer  to  statements  in  the  ap- 
plication, but  to  a  condition  in  the  policy  that  it  should  become 
void  if  the  insured  should  become  so  far  intemperate  as  to  impair 
his  health  or  induce  delirium  tremens.  The  court  below  had  held 
that  a  single  excessive  indulgence  in  alcoholic  liquors  was  not  in- 
temperance, within  the  meaning  of  this  condition.  The  Supreme 
Court,  however,  adopted  a  different  construction  of  this  condition. 
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While  conceding  that  occasional  use  of  alcoholic  liquors  does  not 
constitute  a  habit,  so  as  to  avoid  the  policy,  where  the  applicant  an- 
swered that  he  was  not  addicted  to  the  intemperate  use  of  liquors, 
they  say  that  even  a  single  excessive  indulgence,  if  it  produced 
impairment  of  the  health,  was  within  the  conditions  of  the  policy. 
This  principle  was  adljered  to  on  the  second  trial,  reported  in 
(C.  C.)  38  Fed.  650.  The, doctrine  announced  in  this  case,  as  thus 
distinguished,  has  been  approved  in  Connecticut  Life  Ins.  Co.  v. 
Attee,  2  O.  C.  D.  378,  and  Holterhoff  v.  Mutual  Ben.  Life  Ins.  Co.,  5 
Ohio  Dec.  141. 

(i)   TTse  of  drugs,  narcotics,  or  liquor  for  medical  purposes. 

The  insurer  has  also  contended  that  the  use  of  liquors,  drugs,  or 
narcotics  for  medical  purposes  renders  false  a  statement  that  the 
applicant  had  never  used  liquor  or  opium  in  any  form.  Such  was 
the  contention  in  Higbee  v.  Guardian  Mut.  Life  Ins.  Co.,  66  Barb. 
(N.  Y.)  462,  affirmed  in  53  N.  Y.  603.  The  court,  however,  held 
that  the  representation  was  not  rendered  false  by  the  fact  that  the 
applicant  had  occasionally  used  alcoholic  stimulants  or  something 
in  which  opium  was  contained  as  a  mere  medical  remedy  when  suf- 
fering from  severe  pain.  This  doctrine  also  finds  support  in  ^Etna 
Life  Ins.  Co.  v.  Davey,  123  U.  S.  739,  8  Sup.  Ct.  331,  31  L.  Ed.  315, 
where  the  court  intimates  that  their  decision  as  to  what  constitutes 
intemperate  use  of  alcoholic  stimulants  might  be  qualified,  if  the 
liquor  was  taken  in  good  faith  for  medical  purposes  or  under 
medical  advice.  This  was  reaffirmed  on  the  second  hearing  in  the 
Supreme  Court,  reported  as  ^tna  Life  Ins.  Co.  v.  Ward,  140  U.  S. 
76,  11  Sup.  Ct.  720,  35  L.  Ed.  371. 

(j)    Pleading  and  practice— In  general. 

Where  the  insurer  relies  on  false  statements  as  to  habits  as  a 
defense,  as  in  Northwestern  Masonic  Aid  Ass'n  v.  Bodurtha,  23 
Ind.  App.  121,  53  N.  E.  787,  77  Am.  St.  Rep.  414,  the  company  need 
not  allege  that  it  was  imposed  on  or  was  induced  to  issue  the  policy 
by  false  statements  in  the  application.  In  Richter  v.  Equitable 
Life  Assur.  Soc,  22  App.  Div.  75,  47  N.  Y.  Supp.  763,  it  was  alleged 
that  the  applicant  had  made  certain  false  warranties  to  the  eflfect 
that  he  had  never  been  treated  for  alcoholic  or  narcotic  habits. 
It  was  held  that  the  insurer  might  properly  be  required  to  give  a 
bill  of  particulars  stating  the  time  or  times  when  the  insured  had 
been  thus  treated,  though  it  was  not  necessary  to  state  the  places 
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where  such  treatment  was  received,  nor  the  names  of  physicians 
who  had  treated  him.  Where  it  was  alleged  that  the  insured  had 
made  misrepresentations  as  to  his  habits  and  plaintiff's  reply  might 
have  been  construed  as  a  denial  of  such  allegation,  or  as  meaning 
nothing,  it  was  held,  in  New  York  Life  Ins.  Co.  v.  La  Boiteaux,  1 
Wkly.  Law  Bui.  278,  7  Ohio  Dec.  182,  that  the  court  should  con- 
strue the  reply  as  amounting  to  a  denial,  though  it  was  argu- 
mentative, if  no  objection  by  motion  or  demurrer  had  been  raised 
in  the  trial  court.  In  Home  Life  Ins.  Co.  v.  Fisher,  188  U.  S.  726, 
23  Sup.  Ct.  380,  47  L.  Ed.  6'67,  it  was  said  that  a  ruling  sus- 
taining a  demurrer  to  a  plea  of  breach  of  warranty  with  respect 
to  the  use  of  intoxicating  liquor  is  not  prejudicial,  though  erro- 
neous, where  the  jury  found  for  the  plaintiff  under  an  instruction 
that,  if  they  found  the  answers  untrue,  they  should  find  for  de- 
fendant. 

Whero  the  Insurer  pleads  that  the  Insured  In  his  application  know- 
ingly made  certain  false  statements  as  to  his  habits  of  sobriety, 
and  prayed  the  court,  in  the  exercise  of  its  powers  as  a  court  of 
equity,  to  decree  the  contract  null  and  void,  such  answer  does  not 
contain  an  equitable  defense,  or  operate  to  convert  the  case  into 
one  in  equity,  calling  for  trial  by  a  court,  but  presents  merely 
a  legal  defense,  properly  triable  by  jury.  Schuermann  t.  Union 
Cent.  Life  Ins.  Co.,  165  Mo.  641,  65  S.  W  723. 

(k)    Same — Evidence. 

In  Standard  Life  &  Accident  Ins.  Co.  v.  Lauderdale,  94  Tenn. 
642,  30  S.  W.  732,  where  a  misrepresentation  as  to  habits  was  al- 
leged, it  was  held  that  the  court  will  presume  that  a  man  knows 
what  his  own  habits  are.  Pursuant  to  the  general  rule,  it  has 
been  held  that  the  burden  is  on  the  insurer  to  show  the  falsity 
of  answers  as  to  the  use  of  liquors,  drugs,  or  narcotics. 

This  rule  is  applied  in  Swick  v.  Home  Ins.  Co.,  23  Fed.  Cas.  550 ;  Pied- 
mont &  Arlington  Life  Ins.  Co.  v.  Ewlng,  92  U.  S.  377,  23  L.  Ed.  610 ; 
Jones  V.  Brooklyn  Life  Ins.  Co.,  61  N.  Y.  79;  New  York  Life  Ins. 
Co.  V.  Graham,  2  Duv.  (Ky.)  506. 

On  the  other  hand  in  Sweeney  v.  Metropolitan  Life  Ins.  Co.,  19 
R.  I.  171,  36  Atl.  9,  38  L.  R.  A.  297,  61  Am.  St.  Rep.  751,  the  court, 
following  the  rule  adopted  by  the  Rhode  Island  courts,  held  that 
the  burden  is  on  the  plaintiff  to  prove  the  truth  of  his  state- 
ments as  to  his  habits,  though,  in  the  absence  of  a  denial  of  such 
truth,  his  representation  might  be  sustained,  prima  facie,  by  the 
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presumption  of  truth  which  attaches  to  a  man's  solemn  declarations 
in  the  course  of  a  contract. 

In  Rawls  v.  American  Mut.  Life  Ins.  Co.,  27  N.  Y.  282,  84  Am. 
Dec.  280,  affirming  36  Barb.  357,  a  leading  case  on  the  subject, 
the  company  offered  to  prove  that  a  person  who  habitually  used 
intoxicating  liquors  to  excess  was  not  considered  a  good  insurance 
risk.  The  court,  however,  held  that  this  offer  was  properly  over- 
ruled, as  such  testimony  called  only  for  the  opinion  of  witnesses 
upon  the  influence  which  certain  facts  would  have  upon  other  per- 
sons. So,  too,  it  was  held  in  the  same  case  that  it  was  improper 
for  the  insurer  to  ask  the  physician  pf  the  company  whether  he 
would  have  regarded  the  risk  a  good  one,  had  he  known  that  the 
insured  used  intoxicating  liquors  to  excess.  It  was  of  no  conse- 
quence, the  court  says,  what,  in  the  opinion  of  the  physician,  would 
be  a  good  or  bad  risk  for  the  company  to  take.  Similarly,  in 
Northwestern  Mutual  Aid  Ass'n  v.  Hall,  118  111.  169,  8  N.  E.  764, 
where  a  physician,  who  was  a  medical  expert  for  the  company,  was 
asked  if  the  application  would  have  been  favorably  passed  upon 
if  it  had  been  stated  therein  that  the  applicant  drank  liquor,  the 
court,  following  the  Rawls  Case,  held  that  the  evidence  was  in- 
admissible; that,  while  the  witness  might  give  his  opinion  on  a 
matter  of  science  connected  with  his  profession,  he  could  not  be 
allowed  to  state  his  views  of  the  manner  in  which  others  would 
probably  be  influenced  if  certain  specified  facts  existed.  In  United 
Brethren  Mutual  Aid  Soc.  v.  O'Hara,  120  Pa.  256,  13  Atl.  932, 
where  the  company  claimed  that  the  insured  had  falsely  stated  that 
his  habits  of  life  were  temperate,  the  court  refused  to  permit  a 
witness  to  answer  the  question  whether  he  had  ever  seen  the  in- 
sured uiider  the  influence  of  liquor.  This  was  held  to  be  error,  as 
the  testimony  was  proper  as  a  link  in  the  chain  of  evidence  by 
which  defendants  were  seeking  to  establish  a  habit  of  intemperance. 
It  was  also  error  not  to  permit  a  witness  to  answer  the  question 
whether  he  had  ever  seen  insured  drunk  more  than  once.  In  North- 
western Mut.  Life  Ins.  Co.  v.  Muskegon  National  Bank,  122  U.  S. 
501,  7  Sup.  Ct.  1221,  30  L.  Ed.  1100,  it  was  said  that  a  witness  may 
testify  as  to  the  facts  which  he  knows  and  that  tend  to  establish  a 
habit  of  intemperance  in  the  insured  four  or  five  years  prior  to  the 
time  the  application  was  made,  but  he  cannot  testify  as  to  his 
opinion  in  regard  to  the  effect  of  such  intemperance  on  the  health 
of  the  insured.     Nor  can  a  witness  testify  as  to  conversations  had 
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with  a  physician,  who  attended  the  insured  some  years  prior  to 
the  making  of  the  application,  as  to  whether  the  insured  was  threat- 
ened with  delirium  tremens,  and  as  to  his  opinion  that  he  (the 
witness)  was  afraid  the  insured  was  going  to  have  delirium  tremens. 
Admissions  and  declarations  of  the  insured,  made  subsequent 
to  the  issuance  of  the  policy,  are  not  admissible  to  show  mis- 
representation as  to  habits,  according  to  Rawls  v.  American  Mut. 
Life  Ins.  Co.,  27  N.  Y.  282,  84  Am.  Dec.  280 ,  and  Evers  v.  Life 
Ass'n  of  America,  59  Mo.  429.  In  John  Hancock  Mut.  Life  Ins.  Co. 
V.  Daly,  65  Ind.  6,  where  the  court  limited  the  question  as  to  the 
habits  of  the  applicant  to  the  time  when  the  application  was  made, 
it  was  held  that  declarations  made  prior  to  the  application  were  not 
admissible.  In  Furniss  v.  Mutual  Life  Ins.  Co.,  46  N.  Y.  Super. 
Ct.  467,  where  the  company  sought  to  escape  liability  on  the  ground 
of  misrepresentations  as  to  habits,  it  appeared  that,  subsequent  to 
the  application,  the  plaintiff,  who  was  the  wife  of  the  insured  and 
beneficiary,  filed  a  petition  for  divorce,  in  which  she  stated  that 
during  a  period  prior  to  the  issuance  of  the  policy  the  insured  had 
been  addicted  to  the  excessive  use  of  intoxicating  liquors.  It  was 
held  that  this  admission  was  competent  evidence  against  the  bene- 
ficiary, suing  on  the  policy.  A  similar  question  arose  in  Connecticut 
Mut.  Life  Ins.  Co.  v.  Schaefer,  94  U.  S.  457,  24  L.  Ed.  251,  where 
the  admissions  of  the  plaintiff  were  alleged  to  have  been  made 
to  an  attorney  employed  by  her  to  obtain  a  divorce.  Plaintiff,  how- 
ever, denied  having  made  such  admissions,  and  the  company  called 
the  attorney  and  sought  to  prove  the  same  by  him.  It  was  held 
that,  whether  such  communications  were  privileged  by  the  law 
of  Ohio,  where  the  trial  was  held,  or  not,  they  were  privileged  by 
the  law  governing  the  procedure  of  the  courts  of  the  United  States, 
and  that  such  law,  rather  than  the  state  law,  must  govern  in  relation 
to  the  matter. 

A  finding  of  the  jury  in  regard  to  the  truth  or  falsity  of  statements  as 
to  habits  will  not  be  disturbed,  where  the  evidence  was  contra- 
dictory. Bankers'  Life  Ass'n  v.  Lisco,  47  Neb.  340,  66  N.  W.  412; 
Des  Moines  Life  Ass'n  v.  Owen,  16  C!olo.  App.  60,  63  Pac.  781 ; 
McGinley  v.  United  States  Life  Ins.  Co.,  8  Daly  (N.  Y.)  390. 

The  suflSciency  of  the  evidence  generally  was  considered  In  Bacon  v. 
New  England  Order  of  Protection  (C.  C.)  123  Fed.  152;  Furniss 
V.  Mutual  Life  Ins.  Co.,  46  N.  Y.  Super.  Ct.  467;  Mutual  Reserve 
Fund  Life  Ass'n  v.  Powell,  79  111.  App.  482;  McGinley  v.  United 
States  Life  Ins.  Co.,  8  Daly  (N.  Y.)  390;  Brockway  v.  Mutual 
Benefit  Life  Ins.  Co.  (0.  C.)  9  Fed.  249;    Moore  v.  Prudential  Ins. 
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Co.,  92  App.  Div.  135,  87  N.  Y.  Supp.  368;  Home  Life  Ins.  Co.  v. 
Slbert,  98  Va.  403,  31  S.  E.  519 ;  and  the  sufBclency  to  warrant  sub- 
mission to  the  jury  In  Mallckl  v.  Chicago  Guaranty  Fund  Soc., 
123  Mich.  148,  81  N.  W.  1073 ;  Supreme  Council  of  Royal  Arcanum 
V.  Brachears,  43  Atl.  866,  89  Md.  624,  73  Am.  St.  Rep.  244;  Holtum 
V.  Germania  Life  Ins.  Co.,  139  Cal.  645,  73  Pac.  591. 

G)   Same— Trial. 

The  truth  or  falsity  of  a  statement  as  to  habits  is  a  question 
for  the  jury,  according  to  Provident  Savings  Life  Assur.  Soc.  v. 
Hadley,  102  Fed.  856,  43  C.  C.  A.  25;  and  in  the  same  case  it 
was  asserted  that  the  materiality  of  such  statements  is  for  the 
jury.  But,  where  the  fact  is  specifically  inquired  about,  no  ques- 
tion as  to  materiality  can  arise  for  the  determination  of  the  jury, 
according  to  Miller  v.  Mutual  Benefit  Life  Ins.  Co.,  31  Iowa,  216,  7 
Am.  Rep.  122.  In  Keatley  v.  Travelers'  Ins.  Co.,  187  Pa.  197,  40 
Atl.  808,  the  question  whether  there  was  a  sufficient  disclosure 
as  to  habits  was  regarded  as  being  one  for  the  jury.  It  is  for  the 
jury  to  determine  the  meaning  of  the  words  "habitually  intem- 
perate," according  to  Northwestern  Mut.  Life  Ins.  Co.  v.  Muskegon 
National  Bank,  122  U.  S.  501,  7  Sup.  Ct.  1221,  30  L.  Ed.  1100.  The 
question  whether  the  occasional  use  of  intoxicating  liquors  or  a 
case  of  occasional  excess  renders  a  person  of  intemperate  habits 
was  regarded  as  being  one  for  the  court  in  Drakeford  v.  Supreme 
Conclave  Knights  of  Damon,  61  S.  C.  338,  39  S.  E.  523,  but  whether 
the  use  is  occasional  or  habitual  is  for  the  jury.  Whether  a  person 
is  temperate  in  his  habits  or  uses  liquor  to  excess  is  a  question  of 
fact  for  the  jury. 

Moore  v.  Prudential  Ins.  Co.,  92  App.  Dlv.  135,  87  N.  Y.  Supp.  368; 
McGlnley  v.  United  States  Life  Ins.  Co.,  8  Daly  (N.  Y.)  390 ;  Keef e 
V.  Supreme  Council  Catholic  Mut.  Ben.  Ass'n,  52  App.  Div.  616, 
64  N.  Y.  Supp.  1012. 

In  Des  Moines  Life  Ass'n  v.  Owen,  16  Colo.  App.  60,  63  Pac. 
781,  where  the  defense  was  based  on  two  statements  in  the  appli- 
cation, namely,  that  the  insured  did  not  use  spirituous  liquors, 
and  that  his  habit  through  life  had  been  temperate,  the  falsity  of 
either  of  which  would  avoid  the  policy,  it  was  held  that  an  in- 
struction to  the  effect  that  the  jury  could  not  find  for  the  company, 
unless  both  answers  were  false,  was  misleading.  In  Supreme  Lodge 
Knights  of  Pythias  v.  Foster,  26  Ind.  App.  333,  59  S.  E.  877,  the 
insured,  to  the  question,  "To  what  extent  do  you  use  intoxicating 
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liquors?"  answered,  "Not  at  all."  The  trial  court  instructed  the 
jury  that  the  evidence  respecting  the  habits  of  the  insured  in  using 
intoxicating  liquors  prior  to  the  date  of  the  application  might  be 
considered,  for  the  purpose  of  determining  whether  at  that  date  the 
insured  used  intoxicating  liquors.  This  was  held  not  to  be  improper, 
as  liable  to  lead  the  jury  to  think  that,  if  the  insured  did  not  use 
intoxicating  liquors  on  the  particular  day,  the  answer  was  not  false. 
Where  the  defendant  claimed  that  the  insured's  representation  that 
he  drank  beer,  but  not  spirituous  liquors,  was  false,  as  in  Malicki 
V.  Chicago  Guaranty  Fund  Soc,  123  Mich.  148,  81  N.  W.  1073, 
an  instruction  that  plaintiff  could  not  recover  if  the  insured,  at  the 
time  he  made  his  application,  drank  more  than  two  or  three  glasses 
of  beer,  or  if  he  drank  beer  or  spirituous  liquors  "to  excess,"  was 
said  to  be  erroneous,  in  that  it  introduced  the  element  of  ex- 
cessive use.  Upon  the  question  whether  the  representation  that 
the  insured  had  never  used  liquors  to  excess  was  untrue,  the  trial 
court,  in  Provident  Savings  Life  Assur.  Soc.  v.  Hadley,  102  Fed.  856, 
43  C.  C.  A.  25,  instructed  the  jury  that  it  was  not  sufficient  to 
avoid  the  policy  to  prove  a  single  case  of  excess  merely,  nor  a 
case  of  overindulgence  thoughtlessly  in  one,  two,  or  three  instances. 
It  was  held  that,  as  the  instruction  was  simply  explanatory  of  the 
measure  of  proof  in  respect  to  the  question  of  a  substantial  variance 
between  the  conditions  shown  by  the  evidence  and  those  shown  by 
the  answers,  there  was  no  error. 


13.    EFFECT   OF   MISBEPBESENTATIOir   OB   BREACH    OF    WAR- 
BANTY  AS  TO  BEI,AXIONSHIF  OB  INTER- 
EST   OF   BEIfEFICIABY. 

(a)  Relationship  of  beneficiary  In  general. 

(b)  Beneficiaries  under  rules  of  mutual  benefit  associations. 

(c)  Interest  of  beneficiary. 

(d)  Questions  of  practice. 

(a)   Belationship  of  beneficiary  In  general. 

In  Durian  v.  Central  Verein  Hermann's  Soehnne,  7  Daly  (N.  Y.) 
168,  the  question  was  raised  whether  a  false  statement  as  to  the 
relationship  of  the  proposed  beneficiary  rendered  the  policy  void.^ 

1  This  question  is  distinct  from  rela-       interest.  .  For  a  discussion  of  this  point, 
tionship  necessary  to  support  insurabl*      see  ante,  vol.  1,  p.  278. 
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The  beneficiary  in  this  case  was  alleged  to  be  the  wife  of  the  in- 
sured, whereas  in  fact  she  was  not  his  lawful  wife.  The  court 
held  that  this  was  immaterial,  and  did  not  affect  the  validity  of 
the  contract.  The  facts  were  similar  in  Equitable  L,ife  Assurance 
Society  v.  Paterson,  41  Ga.  338,  5  Am.  Rep.  535 ;  but  the  court  in 
that  case,  while  holding  substantially  as  was  held  in  the  Durian 
Case,  qualified  the  principle,  saying  that  the  policy  was  not  void 
unless  the  illegal  character  of  the  marriage  was  known  to  the  ap- 
plicant and  he  willfully  misrepresented  the  facts.  In  Travelers' 
Life  Ins.  Co.  v.  Lampkin,  5  Colo.  App.  177,  38  Pac.  335,  the  appli- 
cation recited  that  the  policy  should  be  made  payable  to  ly.,  "whose 
relationship  to  me  is  that  of  wife."  The  court  held  that,  as  the 
statements  in  the  policy  were  made  warranties,  this  was  a  warranty 
as  to  the  relationship  of  the  beneficiary,  and  its  falsity  rendered 
the  policy  void.  On  a  second  appeal,  however,  reported  in  52  Pac. 
1040,  11  Colo.  App.  249,  the  court  took  the  ground  that  the  state- 
ment was  not  a  warranty,  but  was  simply  a  direction  as  to  whom 
the  policy  should  be  made  payable,  and  the  words  were  used  only 
by  way  of  description  and  identification,  and  consequently  the  fact 
that  L.  was  not  the  wife  of  the  insured  did  not  avoid  the  policy. 
The  court  remarks  that  this  is  not  in  conflict  with  the  former  de- 
cision of  the  case,  as  such  former  decision  was  based  merely  on  a 
question  of  pleading,  and  not  upon  the  actual  facts.  This  does  not 
appear  from  an  examination  of  the  opinion  in  the  first  appeal, 
and,  to  all  appearances,  at  least,  the  decision  on  the  second  appeal 
practically  overrules  that  on  the  first  appeal.  There  was  a  similar 
recital  in  the  application  in  Standard  Life  &  Accident  Ins.  Co. 
V.  Martin,  133  Ind.  376,  33  N.  E.  105,  and  the  court  held  that  the 
statement  was  not  a  warranty  or  a  representation,  but  merely  an 
indication  of  the  person  to  whom  the  policy  was  to  be  made  payable. 
Consequently,  though  the  person  named  was  not  the  wife  of  the 
insured,  the  policy  was  not  avoided.  This  doctrine  was  again 
stated  in  Supreme  Lodge  A.  O.  U.  W.  v.  Hutchinson,  6  Ind.  App. 
399,  33  N.  E.  816. 

One  known  and  recognized  as  the  nephew  of  the  Insured,  though  not 
in  fact  bearing  such  relationship,  may  properly  be  designated  as 
the  insured's  nephew  in  naming  the  beneficiary.  Berdan  v.  Mil- 
waukee Mut.  Life  Ins.  Co.  (Mich.)  99  N.  W.  411. 

On  the  other  hand,  in  Holabird  v.  Atl.  Mut.  Life  Ins.  Co.,  12 
Fed.  Cas.  315,  where  a  policy  was  issued  to  plaintiff  on  the  life 
of  her  alleged  husband,  she  stating  herself  to  be  his  wife,  the  court 
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held  that,  as  she  was  not  his  legal  wife,  she  could  hot  recover,  since 
the  policy  provided  for  the  absolute  truth  of  her  statements.  So 
it  has  been  held  in  New  York  that  a  false  statement  that  the  bene- 
ficiary is  the  wife  of  the  insured  will  avoid  the  policy,  where  in 
fact  she  was  not  his  wife;  there  being  not  even  a  pretense  of 
marriage  between  them. 

Gaines  v.  Fidelity  &  Casualty  Co.,  93  App.  Dlv.  524,  87  N.  T.  Supp.  821 ; 
Makel  v.  John  Hancock  Mut.  Life  Ins.  Co.,  95  App.  Dlv.  241,  88 
N.  T.  Supp.  757. 

In  Ashford  v.  Metropolitan  Life  Ins.  Co.,  80  Mo.  App.  638,  and 
Van  Cleave  v.  Union  Casualty  and  Surety  Co.,  82  Mo.  App.  668, 
the  court  held  that  statements  that  the  beneficiary  was'  the  wife 
of  the  applicant  were  material,  and,  if  willfully  false,  avoided 
the  policy.  The  ground  of  the  decision  in  these  cases  was  that, 
as  the  statements  were  willfully  false,  it  made  no  difference  that 
the  fact  misrepresented  in  no  way  contributed  to  the  death  of  the 
insured,  so  as  to  bring  the  case  within  the  operation  of  the  Missouri 
statute  relating  to  misrepresentation  as  to  facts  not  contributing  to 
death.  This  view  of  the  operation  of  the  statute  having  been 
overruled  in  Schuermann  v.  Union  Central  Life  Ins.  Co.,  165  Mo. 
641,  65  S.  W.  723,  it  was  subsequently  held  in  Ashford  v.  Metropoli- 
tan Life  Ins.  Co.,  98  Mo.  App.  505,  72  S.  W.  712,  that  the  false 
statement  in  question  did  not  avoid  the  policy. 

(b)   Beneficiaries  under  rules  of  mntnal  benefit  associations. 

The  by-laws  of  mutual  benefit  societies  usually  contain  provi- 
sions as  to  who  may  be  beneficiaries,  and  the  question  as  to  the 
effect  of  false  statements  as  to  the  relationship  is  largely  governed 
by  such  provisions.  A  leading  case  is  Sup.  Council  American  Le- 
gion of  Honor  v.  Green,  17  Atl.  1048,  71  Md.  263,  17  Am.  St.  Rep. 
527.  The  benefit  society  was  a  Massachusetts  corporation,  or- 
ganized under  the  statute  authorizing  insurance  for  the  purpose 
of  assisting  widows,  orphans,  or  other  relatives  of  deceased  mem- 
bers.^ The  by-laws  of  the  order  were  framed  in  accordance  with 
this  statute.  The  applicant  named  as  beneficiary  G.,  describing 
her  as  his  niece.  In  fact,  the  beneficiary  was  not  the  niece  of  the 
applicant,  and  was  in  no  degree  related  to  him.  The  court  held 
that  the  false  statement  was  manifestly  material,  and,  as  it  was 
warranted  to  be  true  and  was  false,  the  policy  was  void.    The  Pat- 

a  Pub.  St.  c.  115,  §  8,  as  amended  by  Acts  1882,  c.  195. 
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erson  Case  and  the  Durian  Case  were  distinguished,  as  there  were 
no  similar  statutory  provisions  to  govern  those  cases.  A  similar 
case  is  that  of  Smith  v.  Baltimore  &  Ohio  Ry.  Co.,  81  Md.  412, 
32  Atl.  181.  The  certificate  in  this  case  was  of  membership  in  the 
relief  association  connected  with  the  defendant  railway  company. 
The  rules  of  the  association  made  the  benefit  payable  to  the  wife 
and  children  of  the  member,  if  married,  and  to  the  father  and  mother, 
if  single.  The  court,  following  the  Green  Case,  held  that  a  false 
declaration  that  the  person  named  as  beneficiary  was  his  wife  ren- 
dered the  contract  void. 

In  New  Jersey,  however,  a  different  rule  has  been  announced. 
In  Britton  v.  Sup.  Council  Royal  Arcanum,  46  N.  J.  Eq.  102,  18 
Atl.  675, 19  Am.  St.  Rep.  376,  it  appeared  that  the  laws  of  the  order 
provide,  in  accordance  with  the  Massachusetts  statute  cited  above, 
that  the  benefit  shall  be  paid  to  the  family  or  those  dependent  on 
the  member.  The  applicant  stated  that  the  benefit  should  be  paid 
to  B.,  related  to  him  as  cousin.  The  court  held  that  such  a  state- 
ment was  not  a  warranty,  so  as  to  avoid  the  policy,  if  it  should  be 
shown  that  B.  was  not  a  cousin.  Though  B.  could  not  recover 
on  the  policy,  the  amount  thereof  would  be  paid  to  those  who 
might  be  shown  to  be  entitled  to  it.  Vivar  v.  Sup.  Ivodge  Knights 
of  Pythias,  52  N.  J.  Law,  455,  20  Atl.  36,  is  regarded  as  a  leading 
case  on  this  point.  The  application  stated  that  the  benefit  should 
be  paid  "to  my  wife,  E.  L.  V."  The  laws  of  the  order  provided  that 
the  benefit  should  be  paid  to  the  wife  of  the  member,  or  to  such 
other  person  or  persons  as  he  might  direct.  The  court  therefore 
distinguishes  this  case  from  the  Green  Case  and  from  the  Smith 
Case,  holding  that  the  relationship  was,  under  the  laws  of  the  or- 
der, not  material,  and  not  deemed  material  by  the  insurer.  The 
Court  of  Appeals  of  New  York,  too,  has  taken  a  very  liberal  view 
of  this  question.  In  Story  v.  Williamsburg  Masonic  Mut.  Ben. 
Ass'n,  95  N.  Y.  474,  it  appeared  that  the  laws  of  the  association 
stated  that  its  purpose  was  to  provide  relief  for  the  widows,  or- 
phans, and  heirs  of  the  deceased  members;  that  the  sum  insured 
should  be  paid  to  the  widow,  and,  if  there  was  no  widow,  to  the 
children,  and,  if  no  children,  to  the  person  designated.  The  cer- 
tificate was  payable  to  S.,  designated  as  the  wife  of  the  insured. 
In  fact,  she  was  not  the  legal  wife;  but,  as  the  designation  was 
consented  to  by  the  association,  it  was  held  that  the  association 
was  bound  by  it.  Moreover,  the  court  based  its  decision  more  or 
less  on  the  fact  that  the  beneficiary  had  lived  with  the  insured  for 
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16  years,  believing  herself  to  be  the  legal  wife,  and  there  were 
children  to  whom  support  was  due.  Therefore  it  regarded  the 
provision  for  her  benefit  as  in  accord  with  the  object  of  the  associa- 
tion. It  may  be  noted,  also,  that  the  court  took  a  similar  view  in 
the  Lampkin  Case  cited  above.  In  Bogart  v.  Thompson,  24  Misc. 
Rep.  581,  53  N.  Y.  Supp.  622,  it  appeared  that  the  husband  had 
abandoned  his  wife  and  thereafter  promised  marriage  to  one  whose 
Christian  name  was  Emma  L. ;  she  not  knowing  of  his  previous 
marriage.  He  subsequently  designated  her  as  his  beneficiary,  in 
a  certificate  in  a  benefit  society,  under  the  name  of  Emma  L. 
Thompson,  his  wife.  His  lawful  wife's  name  was  Eliza  J.  The 
court  held  that  as  neither  the  constitution  nor  by-laws  of  the  asso- 
ciation, nor  the  laws  under  which  it  was  incorporated,  restricted 
the  right  of  a  member  to  name  his  beneficiaries,  and  he  intended 
to  name  his  fiancee  as  beneficiary,  his  designation  of  her  as  his  wife 
was  not  a  fraudulent  misrepresentation. 

Where  a  member  of  a  mutual  benefit  Insurance  association,  whose  rules 
provide  for  the  Issuance  of  death  benefit  certificates  to  a  certain 
class,  procures  the  Issuance  of  a  certificate  to  a  woman  on  the 
false  representation  that  she  Is  a  member  of  the  class,  such  cer- 
tificate may  be  avoided  on  the  ground  of  fraud.  Koerts  v.  Grand 
Lodge  Order  of  Hermann's  Sons,  119  Wis.  520,  97  N.  W.  163. 

(o)    Interest  of  beneficiary. 

The  interest  of  the  beneficiary  was  involved  in  Mace  v.  Provi- 
dent Life  Ins.  Ass'n,  101  N.  C.  122,  7  S.  E.  674.  It  appeared  that 
a  prior  application  had  been  made,  in  which  the  beneficiary  was 
designated  as  the  cousin  of  the  insured.  The  application  was  re- 
fusfd  on  the  ground  that  the  relationship  of  cousin  was  not  suffi- 
cient to  support  the  policy.  The  applicant  then  represented  to  the 
company  that  the  beneficiary  was  a  creditor  and  a  friend  on  whom 
he  was  dependent.  In  fact,  the  beneficiary  was  a  creditor,  but  the 
applicant  was  in  no  way  dependent  on  him.  The  court  held  that 
such  a  misrepresentation  was  not  one  that  would  avoid  the  policy. 
So,  in  Reed  v.  Provident  Savings  Life  Assur.  Soc,  36  App.  Div. 
252,  55  N.  Y.  Supp.  292,  it  appeared  that  life  policies  payable  to  the 
insured  were  assigned  as  collateral  to  a  third  person  for  premiums 
already  and  thereafter  to  be  advanced,  and  which  the  insured  agreed 
to  repay.  Subsequently  the  company  issuing  the  policies  failed. 
As  the  premiums  advanced  were  the  personal  obligation  of  the  in- 
sured, it  was  held  that  a  statement  in  an  application  for  another 
policy,  to  be  made  payable  to  the  person  who  had  so  advanced 
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the  premiums,  that  such  person  was  the  applicant's  creditor,  was 
not  a  misrepresentation,  avoiding  the  policy.  Another  case  in- 
volving interest  is  Conn.  Mut.  Life  Ins.  Co.  v.  Luchs,  108  U.  S. 
498,  2  Sup.  Ct.  949,  27  L.  Ed.  800.  The  policy  in  this  case  was  taken 
out  for  the  benefit  of  the  creditor,  who  stated  that  he  had  an  in- 
terest in  the  life  proposed  to  the  amount  of  $10,000,  and,  though 
it  appeared  that  the  interest  was  much  less  than  that  amount,  the 
court  held  that  the  policy  was  not  on  that  account  avoided. 

(d)    Questions  of  practice. 

In  Mace  v.  Provident  Life  Ins.  Ass'n,  101  N.  C.  122,  7  S.  E.  674, 
the  application  stated  that  the  beneficiary  was  cousin  of  the  appli- 
cant. The  policy  was  refused  on  the  ground  that  a  cousin  had  no 
such  interest  as  would  entitle  him  to  be  a  beneficiary.  The  ap- 
plicant then  wrote  to  the  company,  in  the  name  of  the  beneficiary 
and  by  his  authority,  to  the  effect  that  the  beneficiary  was  a  creditor 
and  friend,  on  whom  the  applicant  was  dependent.  In  fact,  the 
beneficiary  was  a  creditor,  but  applicant  was  not  dependent  on 
him.  It  was  held  that  the  letter  was  admissible  in  evidence  on  the 
question  of  fraud  in  procuring  the  insurance,  but  that  testimony 
of  the  secretary  of  the  company  that  the  insurance  was  agreed  to 
in  consequence  of  the  representations  in  the  letter,  and  would  not 
otherwise  have  been  agreed  to,  and  defining  the  relation  a  person 
must  sustain  thereunder  to  have  an  insurable  interest,  was  prop- 
erly excluded  as  irrelevant  and  a  mere  expression  of  opinion.  In 
Lampkin  v.  Travelers'  Ins.  Co.,  11  Colo.  App.  249,  52  Pac.  1040,  it 
was  held  that  an  insurer,  seeking  to  avoid  the  policy  on  the  ground 
of  a  false  statement  as  to  the  relationship  of  the  beneficiary,  has 
the  burden  of  proof.  In  Ashford  v.  Metropolitan  Life  Ins.  Co., 
80  Mo.  App.  638,  where  it  was  claimed  that  there  was  a  false  rep- 
resentation as  to  the  relationship  of  the  beneficiary,  who  was  des- 
ignated as  the  wife  of  the  insured,  and  the  marriage  was  in  issue, 
evidence  that  plaintiff  had  given  birth  to  a  child  several  years 
before  her  marriage  was  properly  excluded,  in  the  absence  of  evi- 
dence making  such  testimony  pertinent.  In  the  same  case,  evi- 
dence of  a  verbal  agreement  to  become  husband  and  wife  was  of- 
fered by  the  plaintiff,  and  the  court  held  that  she  was  a  competent 
witness  for  that  purpose.  There  was,  however,  conflicting  evi- 
dence as  to  whether  the  parties  had  a  general  reputation  of  being 
husband  and  wife,  and  the  court  held  that,  as  the  reputation  was 
a  necessary  element  in  a  common-law  marriage,  such  a  marriage 
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was  not  established  by  the  evidence.  In  Alexander  v.  Grand 
Lodge  A.  O.  U.  W.,  119  Iowa,  519,  93  N.  W.  508,  it  appeared  that, 
on  the  statement  of  the  insured  that  he  had  procured  a  divorce 
from  his  former  wife,  a  new  certificate  was  issued,  payable  to 
E.,  as  the  wife  of  the  insured.  At  the  time  of  the  issuance  of  the 
original  certificate  T.  was  the  wife  of  the  insured,  and  so  continued 
to  be  until  after  the  issue  of  the  second  certificate,  when  she 
procured  a  divorce.  On  the  issue  whether  E.  was  the  common- 
law  wife  of  the  insured  by  virtue  of  a  ceremony  celebrated  while 
she  supposed  the  insured  had  no  lawful  wife,  it  was  held  that 
the  decree  of  divorce  in  favor  of  T.  was  admissible  in  evidence, 
without  offering  the  entire  record  in  the  case,  and,  moreover,  that 
the  whole  matter  as  to  whether  a  divorce  had  been  secured  as  al- 
leged was  for  the  jury. 


14.  EFFECT  OF  MISBEFKESEI7TATION,  BREACH  OF  ■WARRANTY, 

OR  CONCEALMENT  AS  TO  REJECTION  OF  PRIOR 

AFFI.ICATIONS  FOR  INSTTRANCE. 

(a)  Effect  of  false  statement — Materiality. 

(b)  What  constitutes  a  false  statement  or  concealment. 

(c)  Same — Insurance  on  "rejected  risks." 

(d)  Same — Sufficiency  of  disclosure. 

(e)  Knowledge  and  intent  of  applicant. 

(f)  What  constitutes  application  and  rejection. 

(g)  Effect  as  determined  by  reason  for  rejection. 

(h)  Application  to,  and  rejection  by,  mutual  benefit  associations, 
(i)  Pleading  and  practice. 

(a)   Effect  of  false  statement — Materiality. 

Among  the  questions  invariably  asked  of  the  applicant  for  life  in- 
surance is  whether  he  had  ever  applied  to  any  other  company  for 
insurance  and  been  rejected.  The  purpose  of  the  question  is  per- 
haps twofold — to  discover  whether  the  risk  has  ever  been  regarded 
as  unsafe  by  other  insurers,  and  to  show  the  applicant's  anxiety  for 
insurance.  Whether  the  applicant  has  ever  applied  to  other  com- 
panies for  insurance  and  been  rejected  is,  therefore,  regarded  as 
material  to  the  risk,  and  a  false  statement  in  this  regard  will  avoid 
the  policy. 

This  is  the  rule  deduced  from  March  v.  Metropolitan  Life  Ins.  Co., 
186  Pa.  629,  40  Atl.  1100,  65  Am.  St.  Rep.  887 ;  Moore  v.  Mutual 
Reserve  Fund  Life  Ass'n,  133  Mich.  526,  95  N.  W.  573 ;  Silverman 
V.  Empire  Life  Ins.  Co.,  24  Misc.  Rep.  399,  53  N.  X.  Supp.  407; 
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Clements  v.  Connecticut  Indemnity  Co.,  51  N.  T.  Supp.  442,  29 
App.  Dlv.  131 ;  Finch  v.  Modern  Woodmen  of  America,  113  Mich. 
646,  71  N.  W.  1104;  American  Mut.  Aid  Soc.  v.  Bronger,  11  Ky. 
Law  Rep.  902,  12  Ky.  Law  Rep.  284;  March  v.  Metropolitan  Life 
Ins.  Co.,  186  Pa.  629,  40  Atl.  1100,  65  Am.  St.  Rep.  887;  Wyman 
V.  Fidelity  Mut.  Life  Ass'n,  17  Pa.  Co.  Ct.  R.  259;  Burruss  v.  Na- 
tional Life  Ass'n,  96  Va.  543,  32  S.  B.  49;  Penniston  v.  Union 
Central  Life  Ins.  Co.,  8  Am.  Law  Rec.  631,  6  Ohio  Dec.  830;  Id., 
4  Wkly.  Law  Bui.  935,  7  Ohio  Dec.  678;  McCollum  v.  New  York 
Mut.  Life  Ins.  Co.,  55  Hun,  103,  8  N.  Y.  Supp.  249,  affirming  with- 
out opinion  124  N.  Y.  642,  27  N.  E.  412 ;  Clemans  v.  Supreme  As- 
sembly Royal  Soc.  of  Good  Fellows,  131  N.  Y.  485,  30  N.  E.  496,  16 
L.  R.  A.  33,  reversing  60  Hun,  579,  16  N.  Y.  Supp.  378;  Kemp 
V.  Good  Templars'  Mut.  Ben.  Ass'n,  64  Hun,  637,  19  N.  Y.  Supp. 
435;  Koenig  v.  United  Life  Ins.  Ass'n,  16  Misc.  Rep.  531,  38  N. 
Y.  Supp.  506;  Bernard  v.  United  Life  Ins.  Ass'n,  11  Misc.  Rep. 
441,  32  N.  Y.  Supp.  223.1 

In  Fraternal  Tribunes  v.  Hanes,  100  111.  App.  1,  a  plea  that  insured 
had  answered  falsely  the  question,  "Have  you  ever  been  rejected?" 
was  held,  in  view  of  the  state  of  the  pleadings,  to  set  forth,  not  a 
breach  of  warranty,  but  a  false  representation  merely,  which,  in  the  ab- 
sence of  proof  of  its  materiality,  would  not  avoid  the  policy.  But  it  was 
said,  in  Hackett  v.  Supreme  Council  Catholic  Benevolent  L,egion, 
44  App.  Div.  524,  60  N.  Y.  Supp.  806,  affirmed  without  opinion  in 
168  N.  E.  588,  60  N.  E.  1112,  that  to  show  that  a  misrepresentation 
as  to  former  rejection  was  immaterial,  because  it  could  not  mislead 
the  insurer,  plaintiff  must  prove  that  the  insurer  knew  of  such 
former  rejection.  In  American  Mutual  Aid  Soc.  v.  Bronger,  11  Ky. 
Law  Rep.  902,  12  Ky.  Law  Rep.  284,  the  court  held  that,  even 
though  the  company  made  the  contract  after  the  medical  examina- 
tion had  disclosed  the  same  unsoundness  to  exist  as  that  which 
had  been  the  cause  of  the  rejection  by  the  other  company,  it  did 
not  affect  the  falsity  of  the  answer.  The  decision  is  apparently 
based,  to  some  extent,  on  the  theory  that  the  purpose  of  the  ques- 
tion was  to  discover  the  applicant's  anxiety  for  the  insurance. 

(b)   What  constitutes  a  false  statement  or  concealment. 

It  is,  of  course,  important  to  determine  what  constitutes  a  false 
statement  or  concealment  in  regard  to  prior  applications.     In  Lang- 

1  The  judgment  in  the  Bernard  Case  Y.  Supp.  22,  on  the  ground  that  the 
was  reversed  in  12  Misc.  Rep.  10,  33  N.      false  answer  was  inserted  by  the  agent. 
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don  V.  Union  Mut.  Life  Ins.  Co.  (C.  C.)  14  Fed.  272,  this  question 
was  determined  to  a  large  extent  by  the  construction  of  the  ques- 
tion. The  question  read:  "Has  any  application  ever  been  made, 
either  to  this  or  any  other  company,  upon  which  policy  was  not 
issued?"  It  appeared  that  on  the  day  before  the  present  applica- 
tion was  made  the  applicant  had  made  an  application  for  a  policy 
in  another  company,  and  had  been  examined.  The  examination 
proved  unsatisfactory,  and  the  examiner  certified  that  the  risk 
was  not  acceptable.  The  application  was  returned  to  the  general 
agent  of  the  company,  and  by  him  forwarded  to  the  home  office, 
where  it  was  finally  rejected.  The  court,  regarding  the  certificate 
of  the  medical  examiner  as  not  a  rejection,  and  that  the  policy 
was  not  in  fact  rejected  until  some  time  after  the  answers  were 
made  in  the  present  application,  held  that  a  negative  answer  was 
not  false.  The  court  says,  however,  that  if  the  question  had  been, 
"Has  any  application  ever  been  made  to  this  or  any  other  company 
upon  which  a  policy  has  not  been  issued?"  the  answer  might  be 
regarded  as  false,  but  that  there  is  a  distinction  between  the  words 
"was  not"  and  "has  not  been"  issued,  and  a  person  of  ordinary 
intelligence  might  answer  "No"  to  the  first  form  of  the  question, 
supposing  the  company  desired  to  know  whether  the  application 
had  been  made  and  rejected,  and  not  merely  whether  an  applica- 
tion had  been  made.  A  construction  of  the  question  was  also  in- 
volved in  Kansas  Mutual  Life  Ins.  Co.  v.  Coalson,  22  Tex.  Civ. 
A  pp.  64,  54  S.  W.  388,  where  the  question  was  whether  the  ap- 
plicant had  ever  applied  for  insurance  which  had  not  been  is- 
sued. It  was  held  that  if  a  policy  had  in  fact  been  issued,  but  not 
delivered  there  was  no  breach  of  the  warranty,  as  the  term  "issued" 
did  not  include  delivery. 

In  Home  Life  Ins.  Co.  v.  Myers,  112  Fed.  846,  50  C.  C.  A.  544, 
the  applicant,  after  having  been  examined,  was  examined  a  second 
time,  owing  to  the  large  amount  of  insurance  requested.  The  re- 
sult of  the  second  examination  was  filled  in  on  the  reverse  side  of  a 
blank  application.  Though  no  further  application  was  required, 
the  applicant  filled  in  and  signed  the  blank  form  identical  with  the 
first,  with  the  following  exception:  In  the  original  application,  in 
response  to  the  question,  "Is  the  applicant  now,  or  has  he  ever 
been,  insured  in  this  or  any  other  company?"  he  had  answered: 
"$15,000  New  York  Life  and  $5,000  lodge  assessment."  To  the 
question:  "Has  any  proposal  for  insurance  been  made  in  this  or 
any  other  company  upon  which  a  policy  has  not  been  issued?"  the 
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applicant  answered,  "No."  In  the  second  application,  however,  the 
answers  were  transposed,  so  that  the  answer  "No"  was  given  to 
the  first  question,  and  the  details  as  to  the  life  insurance  already 
held  were  given  as  in  answer  to  the  second  question.  The  court 
held  that,  as  this  was  a  mere  clerical  error  of  transposition,  there 
was  nothing  ambiguous  in  the  answers,  but  that  a  negative  answer 
was  clearly  intended  to  the  second  question,  so  that,  if  false,  the 
policy  was  avoided.  In  Jans  v.  Workingman's  Co-operative  Ass'n, 
10  Misc.  Rep.  785,  30  N.  Y.  Supp.  1057,  it  was  held  that  a  misrepre- 
sentation cannot  be  predicated  on  the  statement  made  in  an  ap- 
plication for  a  policy  other  than  the  one  in  suit.  A  recital  in  the 
application  that  the  "following  are  all  the  companies  or  associa- 
tions to  which  I  have  ever  applied  for  life  insurance  which  has 
been  refused,"  left  unanswered,  is  not  a  statement  by  the  applicant 
on  which  falsity  could  be  predicated ;  it  being  in  fact  a  mere  ques- 
tion (Brown  v.  Greenfield  Life  Ass'n,  172  Mass.  498,  53  N.  E.  129). 

(o)    Same — Insuranee  on  "rejected  risks." 

In  Security  Trust  Co.  v.  Tarpey,  182  111.  52,  54  N.  E.  1041,  where 
the  company  insured  risks  rejected  by  other  companies,  the  ap- 
plicant used  a  copy  of  the  rejected  application,  in  which  he  had 
truthfully  stated  that  he  had  never  been  rejected  by  any  other 
company.  The  court  held  that  the  fact  that  such  original  appli- 
cation had  been  rejected  did  not  render  false  the  statement  in 
the  copy  that  there  had  been  no  previous  rejection.  A  somewhat 
similar  question  was  involved  in  National  Life  Ass'n  v.  Hopkins' 
Adm'r,  97  Va.  167,  33  S.  E.  539.  The  applicant  had  been  rejected 
by  one  company  and  had  been  examined  by  two  physicians  of  the 
present  company,  who  refused  to  recommend  him.  He  filed  the  re- 
jected application  with  the  second  company  as  a  rejected  risk,  war- 
ranting the  representations  to  be  true,  and  concealing  the  fact  of 
a  subsequent  rejection.  The  court  held  this  was  a  breach  of  the 
warranty  in  the  first  application,  where  the  applicant  had  answered 
"No"  to  the  question  whether  any  proposal  for  insurance  had  been 
rejected.  It  was  the  applicant's  duty  to  disclose  the  fact  that 
physicians  of  the  present  company  had  declined  to  recommend  him 
as  an  insurable  risk. 

(d)    Same^Snfficiency  of  disclosure. 

Somewhat  similar  to  Langdon  v.  Union  Mut.  Life  Ins.  Co.  (C.  C.) 
14  Fed.  272,  referred  to  in  subdivision  (b),  is  American  Union  Life 
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Ins.  Co.  V.  Judge,  191  Pa.  484,  43  Atl.  374.  In  that  case  it  appeared 
that  a  prior  application  for  insurance  in  another  company  had 
been  rejected,  though  the  appUcant  had  not  been  informed  of  the 
fact.  In  the  present  application  he  answered  the  question  whether 
any  negotiation  for  insurance  was  pending,  and  whether  he  had 
ever  been  rejected  by  any  other  company,  in  the  negative.  The 
court  held  that  it  was  the  duty  of  the  applicant  to  have  disclosed 
the  facts  and  that  his  failure  to  do  so  avoided  the  policy.  So,  in 
National  Life  Ass'n  v.  Hopkins'  Adm'r,  97  Va.  167,  33  S.  E.  539, 
where  the  applicant  filed  a  rejected  application  with  a  second  com- 
pany as  a  rejected  risk,  it  was  a  suppression  of  material  facts  for 
him  to  fail  to  disclose  that  the  physicians  of  such  second  company 
had  declined  to  recommend  him  for  insurance. 

There  was  also  a  partial  disclosure  in  Aloe  v.  Mutual  Reserve 
Fund  Life  Ass'n,  147  Mo.  561,  49  S.  W.  553,  where  the  applicant, 
in  answer  to  the  question  whether  he  had  ever  been  rejected  by 
an  insurance  company,  replied  that  he  had,  mentioning  two  such 
companies.  As  a  matter  of  fact  he  had  been  rejected  eight  times 
by  six  separate  companies,  and  the  court  held  that  the  policy  was 
therefore  avoided.  An  entire  failure,  however,  to  answer  the  ques- 
tion, has  neither  the  effect  of  a  negative  answer,  nor  is  it  a  fraud- 
ulent concealment,  according  to  Phoenix  Mut.  Life  Ins.  Co.  v. 
Raddin,  7  Sup.  Ct.  500,  120  U.  S.  183,  30  L.  Ed.  644,  Manhattan 
Life  Ins.  Co.  v.  Willis,  60  Fed.  23'6,  8  C.  C.  A.  594,  and  American 
Life  Ins.  Co.  v.  Mahone,  56  Miss.  180 ;  the  theory  of  the  decisions ' 
being  that  the  insurer  should  have  followed  up  the  inquiry,  if  the 
information  was  deemed  important. 

(e)   Kno-wledge  and  intent  of  applicant. 

The  decision  in  Langdon  v.  Union  Mut.  Life  Ins.  Co.  (C.  C.)  14 
Fed.  272,  might  be  regarded  as  warranting  the  inference  that  the 
knowledge  of  the  applicant  is  important  in  determining  the  truth 
or  falsity  of  his  statements.  Such,  too,  would  seem  to  be  the  prin- 
ciple in  Semm  v.  Supreme  Lodge  Knights  of  Honor  (C.  C.)  29  Fed. 
895.  So,  where  the  statement  was  that  "no  proposal  nor  applica- 
tion to  insure  my  life  has  ever  been  made  to  any  company  or  agent 
upon  which  a  policy  has  not  been  issued  of  the  amount  applied  for," 
this  was  a  warranty  of  a  fact  relating  to  a  matter  upon  which  the  in- 
sured could  fully  answer,  and,  if  false,  avoided  the  policy  (Finn  v. 
Metropolitan  Life  Ins.  Co.,  70  N.  J.  Law,  255,  57  Atl.  438).  In 
Fidelity  Mut.  Life  Ass'n  v.  Miller,  92  Fed.  63,  34  C.  C.  A.  211,  the 


2076  AVOIDANCE  OF  LIFE  AND  ACCIDENT  POLICIES. 

court  held  that,  if  it  appeared  that  the  applicant  was  never  informed 
that  he  had  been  rejected  on  account  of  his  health,  his  good  faith 
in  answering  must  be  taken  into  consideration.  Where  there  was 
only  a  partial  disclosure  (German-American  Mut.  Life  Ass'n  v. 
Farley,  102  Ga.  720,  29  S.  E.  615),  it  was  held  that  the  mere  omission 
on  the  part  of  the  applicant  to  give  the  names  of  all  the  companies 
by  which  he  had  been  rejected,  without  reference  to  the  motive 
by  which  he  was  influenced,  would  not  avoid  the  policy,  unless 
such  omission  was  fraudulent.  But,  in  American  Union  Life  Ins. 
Co.  V.  Judge,  191  Pa.  484,  43  Atl.  374,  where  a  prior  application 
had  been  made  only  three  weeks  befoce  the  application  for  the 
policy  in  suit,  and  had  been  rejected,  though  the  applicant  had  not 
been  informed  of  the  fact,  the  court  held  that  the  applicant  must 
have  known,  even  if  he  had  not  been  informed  of  the  distinct  re- 
jection by  the  first  company,  that  his  application  had  either  been 
rejected  or  postponed,  and  that  consequently  it  was  his  duty  to 
disclose  the  facts.  Ignorance  of  the  fact  of  rejection  has  been 
held  to  be  no  excuse  for  a  false  answer. 

Kelly  V.  Insurance  Clearing  Co.,  113  Ala.  453,  21  South.  361;  Kemp 
V.  Good  Templars'  Mut.  Ben.  Ass'n,  64  Hun,  637,  19  N.  T.  Supp. 
435,  affirmed  without  opinion  in  135  N.  Y.  658,  32  N.  E.  64a 

In  Elliot  v.  Mutual  Ben.  Life  Ass'n,  76  Hun,  378,  27  N.  Y.  Supp. 
696,  the  court  said  that,  where  the  answers  are  warranties,  it  is 
immaterial  whether  the  applicant  knew  of  the  rejection  of  the 
prior  application  or  not.  That  a  false  answer  avoids  the  policy, 
however  innocently  made,  seems  also  to  be  the  doctrine  in  Eding- 
ton  V.  ^tna  Life  Ins.  Co.,  77  N.  Y.  564,  and  Id.,  100  N.  Y.  536.  3  N. 
E.  315. 

(f)    Wliat  constitutes  application  and  rejection. 

To  properly  determine  the  truth  or  falsity  of  a  statement  as 
to  rejection  of  a  prior  application,  it  is  important  that  it  should 
be  settled  what  constitutes  a  rejection.  A  leading  case  is  Eding- 
ton  V.  ^tna  Life  Ins.  Co.,  77  N.  Y.  564,  reversing  13  Hun,  543, 
where  the  medical  examiner,  who  had  previously  attended  the 
applicant,  declined  to  examine  him,  saying  that  an  examination 
would  be  a  farce,  as  the  applicant  was  not  insurable.  The  court 
held  that  the  action  of  the  medical  examiner  was  a  rejection  of  the 
application,  so  as  to  render  a  negative  answer  untrue,  however  in- 
nocently made.     In  a  subsequent  appeal  in  the  same  case,  reported 
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in  100  N.  Y.  536,  3  N.  E.  315,  the  Court  of  Appeals  reaffirmed 
its  former  decision,  and  held  that  it  made  no  difference  whether 
or  not  the  medical  examiner  had  authority  to  reject  the  applica- 
tion. This  is  opposed  to  the  doctrine  in  Langdon  v.  Union  Mutual 
Life  Ins.  Co.  (C.  C.)  14  Fed.  272,  already  referred  to,  where  the 
court  held  that,  as  the  examining  surgeon  had  no  authority  to  re- 
ject, his  certificate  as  to  the  unfitness  of  the  risk  was  not  a  re- 
jection. In  Stuart  v.  Mutual  Reserve  Fund  Life  Ass'n,  78  Hun, 
191,  28  N.  Y.  Supp.  944,  a  company  in  which  applicant  was  insured 
proposed  to  holders  of  tontine  policies  that  additional  insurance 
should  be  purchased  with  the  dividends,  subject  to  the  condition 
that  any  person  accepting  the  proposal  should  pass  a  satisfactory 
medical  examination.  The  policy  holder,  wishing  to  accept  the 
proposal,  was  examined  by  the  medical  examiner,  who  reported  un- 
favorably, and  the  additional  insurance  was  refused.  It  was  held 
that  this  was  a  refusal  to  insure,  within  the  meaning  of  the  ques- 
tion whether  any  proposal  to  insure  the  life  of  the  applicant  had 
been  declined,  contained  in  an  application  subsequently  made  by 
such  policy  holder  to  the  present  company. 

In  Ferris  v.  Life  Assur.  Co.,  118  Mich.  485,  76  N.  W.  1041,  the 
applicant  stated  that  no  unfavorable  opinion  on  his  life  as  an  in- 
surance risk  had  ever  been  given.  It  appeared  that,  before  the 
present  application  was  made,  a  physician  had  examined  the  ap- 
plicant for  insurance  in  another  company,  but,  finding  traces  of 
a  disease  which  rendered  him  not  insurable,  so  informed  the  ap- 
plicant. No  report  of  the  examination  was  ever  forwarded  to 
the  company,  and  the  records  of  the  company  did  not  show  that 
the  applicant  had  ever  applied  for  insurance;  but  it  appeared  that 
no  record  of  applications  was  made,  unless  accompanied  by  the 
report  from  the  medical  examiner.  It  was  held  that  his  answer 
was  false,  so  as  to  avoid  the  policy.  In  Jennings  v.  Supreme  Coun- 
cil Royal  Additional  Ben.  Ass'n,  81  App.  Div.  76,  81  N.  Y.  Supp. 
90,  it  appeared  that  the  insured,  with  others,  applied  to  the  supreme 
council  of  the  defendant  association  for  the  organization  of  a  local 
council,  in  which  each  of  the  members  agreed  to  take  insurance. 
A  physician  was  commissioned  to  examine  the  petitioners,  and 
the  insured  was  informed  that  he  could  not  pass,  whereupon  both 
the  application  and  the  medical  examination  were  retained  by  the 
physician  until  some  time  after  the  insured  became  a  member  un- 
der a  subsequent  application,  in  which  he  stated  that  he  had  not 
previously  applied  for  membership.     It  was  held  that  the  prior  acts 
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of  the  insured  constituted  an  application,  so  as  to  render  false 
his  statement  that  he  had  not  previously  applied  for  membership. 
A  similar  rule  vsras  adopted  in  Mutual  Life  Ins.  Co.  v.  Nichols 
(Tex.  Civ.  App.)  26  S.  W.  998,  affirming  24  S.  W.  910,  where  it 
was  held  that  an  informal  unwritten  examination,  not  based  on 
a  written  application  and  stopped  by  the  examiner  as  useless,  is 
within  the  meaning  of  the  question  whether  any  proposition  for 
life  insurance  in  another  company  has  been  rejected.  Judge  Key, 
however,  dissented,  holding  that  the  question  whether  such  an 
interrogatory  contemplated  an  informal  examination  was  for  the 
jury.  Judge  Key's  position  is  supported  by  New  York  Life  Ins. 
Co.  V.  Flack,  3  Md.  341,  56  Am.  Dec.  742,  where  it  was  held  that 
what  constitutes  a  proposal  for  insurance  and  a  rejection  thereof  is  a 
question  for  the  jury. 

Where  the  applicant,  having  undergone  a  part  of  the  examina- 
tion, refused  to  do  certain  things  required  by  the  examiner,  and 
the  company,  being  informed  of  that  fact,  declined  to  accept  the 
risk,  it  was  held,  in  Security  Mut.  Life  Ins.  Co.  v.  Webb,  106  Fed. 
808,  45  C.  C.  A.  648,  55  L.  R.  A.  122,  that  this  was  a  rejection, 
within  the  meaning  of  the  interrogatory  as  to  rejection  of  prior  ap- 
plications. And  on  a  second  appeal  in  this  case  it  was  said  that 
it  was  immaterial  that  the  prior  application  was  conditional,  and 
not  to  become  operative  unless  the  applicant  approved  the  form 
of  policy  (Webb  v.  Security  Mut.  Life  Ins.  Co.,  126  Fed.  635,  '61 
C.  C.  A.  383).  On  the  other  hand,  in  Mutual  Ben.  Life  Ins.  Co.  v. 
Wise,  34  Md.  582,  where  the  applicant,  on  being  informed  that 
there  was  some  question  as  to  whether  his  weight  corresponded 
with  his  height,  replied  that  he  would  not  take  a  policy  with  a 
company  that  had  such  nonsensical  rules,  the  court  held  that  there 
was  not  a  rejection,  so  as  to  render  his  negative  answer  false,  though 
there  was  nothing  to  show  whether  the  risk  had  been  declined  or 
the  application  withdrawn. 

(g)    Effect  as  determined , by  reason  for  rejection. 

The  reason  for  the  rejection  was  deemed  the  controlling  factor 
in  Koenig  v.  United  Life  Ins.  Ass'n,  16  Misc.  Rep.  531,  38  N.  Y. 
Supp.  506.  In  this  case  the  medical  examiner  for  defendant  com- 
pany was  also  examiner  for  the  N.  Company.  An  application 
having  been  brought  to  him  for  insurance  in  the  N.  Company,  he 
advised  the  officers  of  the  defendant  company  that  the  risk  was  a 
good  one,  and,  on  their  asking  him  to  turn  the  application  in  to 
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defendant  company,  rejected  the  application  for  insurance  in  the 
N.  Company,  but  approved  it  for  insurance  in  defendant  company. 
The  court  held  that  the  policy  in  defendant  company  was  not 
avoided  by  the  negative  answer  to  the  question  whether  the  appli- 
cant had  ever  been  rejected.  In  Gessel  v.  Republic  Life  Ins.  Co.,  1 
Wkly.  Law  Bui.  189,  7  Ohio  Dec.  159,  the  applicant  had  been  in- 
sured in  a  company  which  failed.  Another  company  agreed  to  re- 
insure the  risks  of  the  failing  company,  if  insurable.  Such  com- 
pany, however,  declined  the  present  risk,  because  of  the  age  of  the 
applicant,  and  it  was  held  that  this  was  a  rejection  which  should 
have  been  disclosed.  In  Kansas  Mut.  Life  Ins.  Co.  v.  Coalson,  22 
Tex.  Civ.  App.  64,  54  S.  W.  388,  the  warranty  was  that  applicant 
had  never  applied  for  insurance  which  had  not  been  issued.  It  ap- 
peared that  applicant  had  applied  to  another  company  for  insur- 
ance, and  the  policy  had  been  written  out  and  sent  to  its  agent 
to  be  delivered.  The  policy  was,  however,  never  delivered,  because 
of  a  controversy  between  the  company  and  its  agent.  The  court 
held  that  such  facts  did  not  show  a  breach  of  the  warranty. 

(h)   Application  to,  and  rejection  by,  mntnal  benefit  associations. 

Another  important  factor  in  determining  the  truth  or  falsity  of 
the  applicant's  statement  is  the  construction  that  is  given  to  the 
words  "company"  or  "association,"  as  used  in  the  interrogatory 
as  to  prior  application  and  rejection.  The  question  was  well  ar- 
gued in  Fidelity  Mut.  Life  Ins.  Ass'n  v.  Miller,  92  Fed.  63,  34  C.  C.  A. 
211.  The  application  required  the  applicant  to  state  whether  or 
not  he  had  ever  made  application  for  insurance  to  any  other  com- 
pany, association,  or  society  on  which  no  policy  had  been  issued. 
The  court  held  that  the  words  "company,  association,  or  society" 
referred  to  one  and  the  same  thing — that  is,  to  what  are  commonly 
called  regular  insurance  companies — and  that  the  interrogatory  did 
not  contemplate  applications  for  insurance  in  secret,  social,  or 
beneficial  societies,  in  which  membership  is  attended  by  life  in- 
surance features.  Consequently,  there  was  no  misrepresentation 
or  concealment  in  the  failure  to  disclose  that  the  applicant  had  ap- 
plied for  membership  in  the  Royal  Arcanum  without  success.  The 
opposite  view  was  taken  in  Bruce  v.  Connecticut  Mut.  Life  Ins. 
Co.,  74  Minn.  310,  77  N.  W.  210,  where  a  prior  application  had 
been  made  to  the  same  benefit  society.  The  court  held  that  the 
words  "company,"  or  "association"  included  such  an  organization 
as  the  Royal  Arcanum,  in  view  of  the  insurance  feature  of  that 
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order,  and  that,  as  the  real  object  of  the  order  was  to  provide  in- 
surance on  the  lives  of  its  members,  the  fact  that  it  was  con- 
ducted by  means  of  local  councils  did  not  affect  the  question. 

In  Ohio,  the  courts  have  taken  the  position  that  a  benefit  society 
is  not  contemplated  by  the  question. 

Penniston  v.  Union  Central  Life  Ins.  Co.,  8  Am.  Law  Rec.  631,  6  Ohio 
Dec.  830;  Id.,  4  Wkly.  Law  Bui.  935,  7  Ohio  Dec.  678;  =  White 
V.  National  Life  Ins.  Co.,  11  Ohio  Dec.  857,  30  Wkly.  Law  Bui. 
237. 

In  the  last  case  it  was  shown  merely  that  the  association  had 
declined  to  issue  a  certificate  to  the  applicant,  and  the  court  said 
that,  while  a  certificate  in  such  an  association  may  be  a  policy 
of  insurance,  yet,  in  the  absence  of  proof  that  it  had  declined  to 
insure  him,  it  cannot  be  said  that  a  mere  refusal  to  grant  a  cer- 
tificate of  membership  shows  that  the'  statement  that  no  com- 
pany or  association  had  ever  declined  to  gfrant  a  policy  on  his 
life  was  false.  In  Newton  v.  Southwestern  Mut.  Life  Ass'n,  116 
Iowa,  311,  90  N.  W.  73,  a  statement  that  no  company  had  ever 
declined  to  grant  insurance  on  the  applicant's  life,  whereas  in  fact 
he  had  been  rejected  by  a  benefit  association,  was  held  not  to  avoid 
the  policy,  as  there  is  a  clear  distinction  between  life  insur- 
ance companies  and  mutual  benefit  associations,  and  the  question 
asked  referred  only  to  insurance  companies. 

In  Equitable  Life  Ins.  Co.  v.  Hazlewood,  75  Tex.  338,  12  S.  W. 
621,  7  L.  R.  A.  217,  16  Am.  St.  Rep.  893,  mutual  benefit  societies 
were  not  regarded  as  insurance  companies  within  the  meaning  of 
the  application ;  the  court  saying  that  lodges  which  furnish  insur- 
ance to  members  may  perform  other  functions,  and  a  rejection  by 
one  of  them  would  not  necessarily  be  predicated  on  unfitness  for 
insurance.  The  precise  point  involved  in  this  case  was  the  admissi- 
bility of  evidence  to  show  that  the  agent  had  stated  that  mutual 
benefit  associations  were  not  regarded  as  insurance  companies. 
The  court  held  the  evidence  admissible,  as  it  may  be  a  rule  of  the 
insurance  company  not  to  regard  such  associations  as  within  the 
meaning  of  the  question  as  to  prior  application  or  rejection.  Such 
evidence  was  also  held  admissible  in  Continental  Life  Ins.  Co.  v. 
Chamberlain,  132  U.  S.  304,  10  Sup.  Ct.  87,  33  L.  Ed.  341 ;  but  in 
Meyer-Burns  v.  Pennsylvania  Mut.  Life  Ins.  Co.,  189  Pa.  579,  42 

» 'rhis  case  was  affirmed  by  the  Sn-  but  no  opinion  handed  down.  See  7 
preme  Court  Commission  April  15, 1884,       Ohio  Dec.  678,  note. 
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Atl.  297,  such  evidence  was  held  inadmissible  to  excuse  the  falsity 
of  the  statement  that  the  applicant  had  not  been  rejected  by  any 
insurance  company.  The  opinion  in  this  case,  however,  is  very 
meager,  and,  in  view  of  the  decisions  in  other  Pennsylvania  cases, 
where  the  question  was  involved  whether  mutual  benefit  societies 
are  insurance  companies,'  the  decision  must  be  regarded  as  passing 
only  on  the  question  of  evidence. 

In  McCollum  v.  Mutual  Life  Ins.  Co.  of  New  York,  55  Hun, 
103,  8  N.  Y.  Supp.  249,  affirmed  without  opinion  in  124  N.  Y.  642, 
27  N.  E.  412,  it  was  held  that  a  mutual  benefit  society  is  an  insur- 
ance company,  within  the  meaning  of  the  interrogatory,  in  view  of 
the  provisions  of  Laws  1883,  c.  175,  §  5,  though  the  point  involved 
in  this  case  was  as  to  the  existence  of  other  insurance,  and  not  as 
to  rejection  by  another  company.*  The  question  was,  however, 
fairly  decided  on  an  issue  as  to  rejection  of  prior  application  in 
Alden  v.  Supreme  Tent  Knights  of  Maccabees,  178  N.  Y.  535,  71 
N.  E.  104,  reversing  79  N.  Y.  Supp.  89,  78  App.  Div.  18. 

In  Penn  Mut.  Life  Ins.  Co.  v.  Mechanics'  Sav.  Bank  &  Trust  Co., 
72  Fed.  413,  19  C.  C.  A.  286,  38  L.  R.  A.  33 ;  Id.,  73  Fed.  653,  19 
C.  C.  A.  316,  38  L.  R.  A.  70,  where  it  was  held  that  the  mutual 
benefit  association  is  not  an  insurance  company  within  the  provi- 
sions of  the  application,  the  issue  was  as  to  other  insurance. 
The  court  concedes  that  the  certificate  which  social  and  charitable 
associations  issue  has  resemblance  in  form,  purpose,  and  effect 
to  an  insurance  policy,  and  that,  if  called  upon  to  give  the  ap- 
plication a  wide  and  liberal  construction  in  favor  of  the  insurance 
company,  it  might  be  held  that  mutual  benefit  associations  were 
contemplated  by  the  question;  but,  under  the  rule  that  any  doubt 
or  ambiguity  is  to  be  resolved  in  favor  of  the  insured,  the  court 
concludes  that  such  associations  are  not  insurance  companies.  As 
the  case  arose  in  Pennsylvania,  the  court  bases  its  decision  largely 
on  the  decisions  of  the  courts  of  that  state,  holding  that  mutual 
aid  associations  are  not  insurance  companies,  within  the  statutes 
applying  to  such  companies. 


«  See  Commonwealth  v.  National  Mu-  810 ;     Dickinson   r.    Ancient   Order   of 

tual  Aid  Ass'n,  94  Pa.  481 ;    Common-  United  Workmen,  159  Pa.  258,  28  Atl. 

wealth   V.    Equitable    Beneficial    Ass'n,  293 ;   Lithgow  v.  Supreme  Tent  Knights 

137  Pa.  412,  18  Atl.  1112;    Northwest-  of  Maccabees,  165  Pa.  292,  30  Atl.  830. 

em   Masonic  Aid  Ass'n   v.   Jones,   154  *  As  to  existence  of  other  insurance, 

Pa.  99,  26  Atl.  253,  35  Am.  St.  Rep.  see  post,  p.  2087. 
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(i)    Pleading  and  practice. 

In  Silverman  v.  Empire  Life  Ins.  Co.,  24  Misc.  Rep.  399,  53  N. 
Y.  Supp.  407,  the  answer  set  up  as  a  separate  defense  that  the 
policy  was  issued  in  reliance  on  a  written  application  in  which 
the  answers  and  statements  were  warranted  to  be  full,  true,  and 
complete,  but  that  such  answers  were  not  true.  It  was  held  that 
this  sufficiently  raised  the  issue  as  to  the  truth  of  applicant's 
statement  that  no  proposal  for  insurance  on  her  life  had  ever 
been  declined.  In  Dwight  v.  Germania  Ins.  Co.,  22  Hun,  167, 
affirmed  in  84  N.  Y.  493,  where  the  defense  was  that  the  applicant 
had  falsely  stated  that  no  other  application  for  insurance  on 
his  life  had  ever  been  refused,  it  was  held  that  the  company  was 
properly  required  to  furnish  a  bill  of  particulars  showing  the  com- 
panies which  it  expected  to  prove  had  refused  to  insure  the  appli- 
cant's life,  with  the  dates  of  the  applications  and  the  refusals. 

The  burden  of  proof  to  show  the  falsity  of  such  statements  is  on 
the  insurer. 

Globe  Mut.  Life  Ass'n  v.  Ahern,  191  111.  167,  60  N.  E.  806,  affirming 
92  111.  App.  326 ;  Alden  v.  Supreme  Tent  Kmghts  of  Maccabees, 
78  App.  Div.  18,  79  N.  Y.  Supp.  89. 

In  Newton  v.  Southwestern  Mut.  Life  Ass'n,  116  Iowa,  311, 
90  N.  W.  73,  testimony  of  the  company's  medical  director  that 
he  would  not  have  approved  the  application,  had  he  known  of  the 
applicant's  rejection  by  a  mutual  benefit  association,  was  held  to 
be  inadmissible.  Statements  made  by  the  insured,  prior  to  the 
date  of  the  application,  in  regard  to  having  been  formerly  examined 
for  life  insurance  and  rejected,  are  inadmissible  (Thies  v.  Mutual 
Life  Ins.  Co.,  13  Tex.  Civ.  App.  280,  35  S.  W.  676).  But,  where 
it  was  pleaded  that  the  insured  had  falsely  stated  that  no  com- 
pany had  ever  declined  to  grant  insurance  on  his  life,  an  applica- 
tion made  by  him  to  another  company,  and  indorsed  "Declined" 
by  the  medical  examiner  of  such  company,  is  admissible  in  evi- 
dence, where  it  is  shown  that  the  medical  director's  action  was 
a  rejection  of  the  application  (Elliot  v.  Mutual  Ben.  Life  Ass'n,  76 
Hun,  378,  27  N.  Y.  Supp.  696). 

On  an  Issue  as  to  the  falsity  of  insured's  statement  that  he  had  not 
been  rejected  by  any  other  company,  certified  copies  of  his  prior  ap- 
plication to  another  company,  and  a  medical  report  to  such  com- 
pany, are  admissible  in  evidence,  as  the  company  is  not  subject  to 
compulsion  to  surrender  the  original  papers.  Speiser  t.  Phcenik 
Mut.  Life  Ins.  Co.,  119  Wis.  530,  97  N.  W.  207. 
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Evidence  tending  to  show  that  insurance  companies  do  not  regard 
mutual  benefit  associations  as  insurance  companies  has  been  held 
to  be  admissible. 

Equitable  Life  Ina.-  Co.  v.  Hazlewood,  75  Tex.  33S,  12  S.  W.  621,  7  L. 
R.  A.  217,  16  Am.  St.  Rep.  893 ;  Continental  Life  Ins.  Co.  v.  Cham- 
berlain, 132  U.  S.  304,  10  Sup.  Ct.  87,  33  L.  Ed.  341. 

The  principle  was  repudiated  in  Meyer-Burns  v.  Pennsylvania 
Mut.  Life  Ins.  Co.,  189  Pa.  579,  42  Atl.  297. 

That  a  finding  by  the  jury  will  not  be  disturbed,  where  the  evidence 
as  to  prior  rejection  is  conflicting,  was  asserted  in  Globe  JIut. 
Life  Ins.  Ass'n  v.  Ahern,  191  111.  167,  60  N.  E.  806,  affirming  92 
III.  App.  326.  The  sufficiency  of  the  evidence  was  considered  in 
Hackett  v.  Supreme  Council  Catholic  Legion,  44  App.  Div.  524,  60 
N.  Y.  Supp.  806,  affirmed  without  opinion  168  N.  X.  588,  60  N.  E. 
1112;  Webb  v.  Bankers'  Life  Ins.  Co.  (Colo.  App.)  76  Pac.  738; 
Jennings  v.  Royal  Additional  Benefit  Ass'n,  81  App.  Div.  76,  83 
N.  Y.  Supp.  90. 

In  Mutual  Life  Ins.  Co.  v.  Nichols  (Tex.  Civ.  App.)  26  S.  W. 
998,  affirming  24  S.  W.  910,  Judge  Key  in  a  dissenting  opinion 
held  that  the  question  whether  an  interrogatory  as  to  prior  appli- 
cation and  rejection  contemplates  an  informal  unwritten  applica- 
tion and  examination  is  for  the  jury.  Similarly,  in  New  York  Life 
Ins.  Co.  V.  Flack,  3  Md.  341,  56  Am.  Dec.  742,  the  court  held  that 
what  constitutes  a  proposal  for  insurance  and  a  rejection  thereof  is 
a  question  for  the  jury.  Whether  the  applicant  understood  the 
question  to  refer  to  ordinary  life  companies  only,  and  not  to  mu- 
tual benefit  associations,  is  also  a  question  for  the  jury  (Dubcich 
V.  Grand  Lodge  A.  O.  U.  W.,  33  Wash.  651,  74  Pac.  832). 


15.  EFFECT  OF  MISREPRESENTATION,  BREACH  OF  'WARRANTY, 
OR  CONCEALMENT  AS  TO  OTHER  .EXISTING  INSURANCE. 

(a)  Effect  of  false  statements  or  concealment  In  general. 

(b)  What  constitutes  false  answer  or  concealment 

(c)  Knowledge  and  intent  of  applicant. 

(d)  Insurance  In  mutual  benefit  associations, 

(e)  Pleading  and  practice. 

■\ 

(a)   Effect  of  false  statements  or  concealment  In  general. 

Statements  as  to  the  existence  of  other  insurance  on  the  life 
proposed  are  material,  and,  if  false,  avoid  the  policy.    The  basis 
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of  the  rule,  as  shown  by  the  well-known  case  of  Jeffries  v.  Life 
Ins.  Co.,  22  Wall.  49,  22  L.  Ed.  833,  is  that,  even  though  the  true 
statement  would  have  been  advantageous  to  the  insured,  as  show- 
ing an  indorsement  of  the  risk  by  another  company,  it  did  not  af- 
fect the  question,  as  the  company  should  not  be  deceived,  whether 
it  was  advantageous  to  the  insured  or  not.  This  reasoning  was 
approved  in  Hoffman  v.  Supreme  Council  of  American  Legion  of 
Honor  (C.  C.)  36  Fed.  252,  though  the  question  was  not  involved. 

The  principle  has  also  been  asserted  in  Penn  Mutual  Life  Ins.  Co.  v. 
Mechanics'  Sav.  Bank  &  Trust  Co.,  72  Fed.  413,  19  C.  C.  A.  286, 
38  L.  R.  A.  33,  70;  Home  Friendly,  Society  v.  Berry,  94  Ga.  606, 
21  S.  B.  583;  Aloe  v.  Mutual  Reserve  Life  Ass'n,  147  Mo.  561, 
49  S.  W.  553;  McCollum  v.  Mutual  Life  Ins.  Co.,  55  Hun,  103, 
8  N.  X.  Supp.  249,  affirmed  without  opinion,  124  N.  T.  642,  27  N. 
E.  412;  March  v.  Metropolitan  Life  Ins.  Co.,  186  Pa.  629,  40  Atl. 
1100,  65  Am.  St.  Rep.  887;  Moore  v.  Mutual  Reserve  Fund  Life 
Ass'n,  133  Mich.  526,  95  N.  W.  573;  Studwell  v.  Mutual  Benefit 
Life  Ass'n,  61  N.  Y.  Super.  Ct  287,  19  N.  T.  Supp.  709,  affirmed 
in  189  N.  Y.  615,  35  N.  B.  204. 

In  view  of  the  state  of  the  law  in  Missouri,  by  virtue  of  which  the 
provisions  of  Rev.  St.  1899,  §  7890,  declaring  that  no  misrepre- 
sentation shall  be  deemed  material  or  avoid  the  policy  unless  it 
actually  contributes  to  the  loss  applies  only  to  foreign  assess- 
ment companies,  a  policy  issued  by  a  domestic  assessment  company 
is  avoided  by  a  false  warranty  as  to  other  existing  insurance  (Wil- 
liams v.  St.  Louis  Life  Ins.  Co.,  97  Mo.  App.  449,  71  S.  W.  376). 
A  false  answer  to  the  question  whether  the  applicant  contemplates 
other  insurance  will  avoid  the  policy  (Leonard  v.  State  Mut.  Life 
Assur.  Co.,  24  R.  I.  7,  51  Atl.  1049,  96  Am.  St.  Rep.  698).  So, 
too,  the  failure  to  disclose  all  the  policies  held  by  the  applicant  is 
such  a  suppression  of  the  facts  as  will  avoid  the  policy. 

Wright  V.  Equitable  Life  Assur.  Soc,  50  How.  Prac.  (N.  Y.)  367;  Aloe 
V.  Mutual  Reserve  Fund  Life  Ass'n,  147  Mo.  561,  49  S.  W.  553. 

(b)   What  constitutes  false  answer  or  concealment. 

The  important  question  to  be  determined  is  what  constitutes  a 
false  statement  or  concealment  of  facts  as  to  the  existence  of  other 
insurance.  In  Penn  Mutual  Life  Ins.  Co.  v.  Mechanics'  Sav.  Bank 
&  Trust  Co.,  72  Fed.  413,  19  C.  C.  A.  286,  38  L.  R.  A.  33,  70,  the 
court  holds  that  it  is  not  a  true  answer  to  the  question  as  to  the 
existence  of  other  insurance  merely  to  name  some  of  the  regular 
insurance  companies  in  which  the  applicant  has  such  other  insur- 
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ance,  omitting  to  name  others.  Such  an  answer  necessarily  im- 
plies that  there  is  no  other  insurance  than  that  disclosed.  The 
failure  to  disclose  cannot,  therefore,  be  excused  on  the  principle 
asserted  in  Phoenix  Mut.  Life  Ins.  Co.  v.  Raddin,  120  U.  S.  183,  7 
Sup.  Ct.  500,  30  L.  Ed.  644,  where  it  was  said  that,  if  the  answer 
were  obviously  incomplete,  the  company,  by  failing  to  inquire  fur- 
ther, waived  the  right  to  complain  of  such  incompleteness,  as  the 
court  in  that  case  also  clearly  indicated  its  view  that  if  such 
answer  was  apparently  complete,  but  in  fact  was  otherwise,  it  was 
a  false  answer,  which  would  avoid  the  policy.  In  German  Ins. 
Co.  V.  Rudwig,  80  Ky.  223,  the  applicant  stated  that  he  was  al- 
ready insured  for  $5,000  in  a  certain  company,  which  answer  proved 
to  be  untrue,  as  the  policy  had  lapsed.  The  court  held  that  the 
falsity  of  the  answer  did  not  avoid  the  policy,  apparently  on  the 
ground  that  the  statement  as  to  other  insurance  could  not  in  any 
way  have  affected  the  risk.  It  should  be  noted  that  this  is  op- 
posed to  the  doctrine  of  the  Jeffries  Case. 

In  Robinson  v.  Supreme  Commandery  United  Order  of  Golden 
Cross,  77  App.  Div.  215,  79  N.  Y.  Supp.  13  (affirmed  without  opin- 
ion 69  N.  E.  1130,  177  N.  Y.  564),  the  applicant,  after  answer- 
ing in  the  affirmative  whether  there  was  any  insurance  on  his 
life,  was  asked,  "If  so,  in  what  company  and  for  what  amount?" 
He  answered,  disclosing  one  association  in  which  he  held  a  bene- 
fit certificate.  It  appeared  that  he  also  held  a  policy  in  another 
company.  The  court  held,  however,  that,  as  the  language  of  the 
question  was  in  the  singular,  it  might  well  be  that  the  applicant 
understood  thereby  that  it  was  merely  desired  of  him  to  specify 
one  other  organization  or  company  in  which  he  was  insured,  and 
that  consequently  there  was  no  such  false  answer  as  would  avoid 
the  policy.  A  paid-up  policy  constitutes  insurance  in  force  on 
the  applicant's  life,  within  the  meaning  of  the  question  calling 
for  information  on  that  point  (Dimick  v.  Metropolitan  Life  Ins. 
Co.,  69  N.  J.  Law,  384,  55  Atl.  291,  62  L.  R.  A.  774).  It  also  ap- 
peared in  the  Dimick  Case  that  the  questions  as  to  other  insur- 
ance were  two  in  number,  bracketed  together,  and  lettered  "F." 
The  first  question  was :  "If  insured  in  this  company,  give  policy 
numbers?"  To  this  there  was  no  reply.  The  second  question  was : 
"Is  there  any  other  insurance  in  force  on  your  life?"  To  this 
the  answer  was,  "None."  In  the  copy  of  the  application  attached 
to  the  policy,  the  negative  reply  is  appended  to  the  first  question, 
and  the  second  question  appears  as  if  unanswered.    The  court  held 


2086  AVOIDANCE  OP  LIFE  AND  ACCIDENT  POLICIES, 

that,  in  determining  whether  there  was  a  breach  of  warranty,  the 
original  application  must  govern,  and  not  the  copy.  In  Commer- 
cial Mut.  Accident  Co.  v.  Bates,  176  111.  194,  52  N.  E.  49,  affirming 
74  111.  App.  335,  the  applicant,  in  answer  to  the  interrogatory 
asking  him  to  state  what  other  insurance  he  had,  stated:  "Atlas 
5,000,  Star  10,000,  Comb."  The  court  held  that  the  abbreviation 
"Comb.,"  meaning  "combination,"  not  being  responsive  to  any 
particular  question,  but  mere  surplusage,  was  not  a  warranty  that 
the  policy  was  in  fact  a  combination  policy,  and  consequently 
there  was  not  such  a  false  answer  as  would  avoid  the  policy,  and, 
moreover,  that,  though  insured  had  stated' in  his  answer,  "Will  drop 
Star  July  15,  '96,"  such  statement  was  surplusage,  and  not  a  war- 
ranty that  he  would  drop  that  portion  of  the  insurance. 

(o)    Knowledge  and  Intent  of  applicant. 

In  Emlaw  v.  Travelers'  Ins.  Co.,  108  Mich.  554,  66  N.  W.  469, 
the  applicant  already  held  a  policy  in  defendant  company.  The 
present  application  contained  a  printed  clause  reading,  "I  have  no 
other  insurance  in  this  company."  The  court  regarded  the  untrue 
statement  as  undoubtedly  an  inadvertence,  as  the  insured,  the 
agent,  and  the  company  must  all  have  known  that  it  was  untrue. 
As  it  deceived  no  one,  and  as  the  company  waived  the  falsity  by 
issuing  the  policy  and  receiving  the  premiums,  it  was  held  that  the 
policy  was  not  avoided.  A  similar  question  arose  in  Lanigan  v. 
Prudential  Ins.  Co.,  63  Hun,  408,  18  N.  Y.  Supp.  287.  The  question 
was  whether  the  life  proposed  was  insured  in  defendant  company, 
and  the  answer  written  in  the  application  was,  "No."  There  was 
evidence  to  show  that  the  applicant's  actual  statement  to  the  agent 
was  that  he  was  not  insured  in  defendant  company  that  he  knew 
of.  There  was  no  positive  evidence  that  he  had  such  knowledge. 
The  court  held  that,  in  view  of  this,  and  the  further  fact  that 
the  company  presumably  had  knowledge  of  the  existence  of  a  pre- 
vious policy  issued  by  it  on  the  life  proposed,  the  answer  did  not 
affect  the  policy. 

The  question  as  to  the  knowledge  of  the  applicant,  thus  raised 
in  the  Lanigan  Case,  was  also  raised  in  Hunter  v.  International 
Fraternal  Alliance,  7  Ohio  S.  &  C.  P.  Dec.  239.  The  applicant  an- 
swered in  the  negative  the  question  whether  he  had  applied  for  life 
insurance  in  another  company.  The  evidence  showed  that  he  had 
made  such  application,  but  was  not  aware  of  the  fact  that  he  had 
become  insured.    The  court  held  that,  as  the  answer  was  made 
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innocently,  it  was  not  false  so  as  to  avoid  the  policy.  In  Aufder- 
heide  v.  German-American  Mutual  Life  Ass'n,  6'6  Mo.  App.  285, 
where  the  applicant  made  a  negative  answer  to  the  question 
whether  he  had  other  insurance,  it  was  held  that  the  fact  that 
there  was  another  policy  did  not  avoid  the  contract,  as  it  appeared 
that  his  wife  had  taken  out  a  policy  on  his  life  unknown  to  him. 
But,  in  March  v.  Metropolitan  Life  Ins.  Co.,  186  Pa.  629,  40  Atl. 
1100,  65  Am.  St.  Rep.  887,  where  the  application  for  a  policy  on 
the  life  of  the  wife  contained  a  negative  answer  to  the  question, 
"Are  you  now  insured?"  it  appeared  that  the  application  was 
signed  by  the  insured  and  also  by  her  husband,  who  was  the 
beneficiary.  The  answer  was  false,  and  the  husband,  in  an  ac- 
tion on  the  policy,  admitted  that  he  knew  she  was  insured  by 
other  companies.  The  court  held  that,  though  the  wife  may  have 
been  ignorant  of  the  existence  of  the  other  policies,  the  husband 
could  not  recover,  as  his  right  was  affected  by  the  falsity  of  the 
answer.  In  Studwell  v.  Mutual  Life  Ass'n,  61  N.  Y.  Super.  Ct. 
287,  19  N.  Y.  Supp.  709,  affirmed  without  opinion  in  139  N.  Y.  615, 
35  N.  E.  204,  the  applicant  disclosed  but  one  other  policy,  when  in 
fact  there  were  two.  The  court  held  that,  as  he  must  have  known 
of  the  existence  of  the  undisclosed  policy,  it  would  be  presumed 
that  his  failure  to  disclose  was  an  intentional  suppression,  and 
would  avoid  the  policy.  In  Williams  v.  St.  Louis  Life  Ins.  Co., 
97  Mo.  App.  449,  71  S.  W.  376,  it  was  said  that,  where  it  appears 
that  the  applicant  has  signed  an  application  and  submitted  to  a 
medical  examination,  it  must  be  presumed  that  she  knows,  when 
applying  for  other  insurance,  that  she  has  existing  insurance.  A 
false  answer  to  the  question  whether  the  applicant  contemplates 
other  insurance  will  render  the  policy  void,  regardless  of  the  inten- 
tion of  the  applicant  in  making  such  answer,  according  to  Leonard 
v.  State  Mut.  Life  Assur.  Co.,  24  R.  I.  7,  51  Atl.  1049,  96  Am.  St.  Rep. 
698. 

(d)    Insurance  in  mutual  benefit  associations. 

The  question  has  also  arisen,  in  several  cases  where  misrepre- 
sentation as  to  the  extent  of  other  insurance  was  pleaded  in  de- 
fense of  an  action  on  the  policy,  whether  a  certificate  of  mem- 
bership in  a  mutual  benefit  society  constituted  other  insurance 
within  the  meaning  of  the  application.  In  Penniston  v.  Union 
Central  Life  Ins.,  8  Am.  Law  Rec.  361,  6  Ohio  Dec.  830;  Id.,  4 
Wkly.  Law  Bui.  935,  7  Ohio  Dec.  678,  the  court  held  that  member- 
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ship  in  such  asso'ciation  did  not  constitute  other  insurance.  The 
decision  in  this  case  was  affirmed  by  the  supreme  Court  Commis- 
sion, April  15,  1884,  but  no  opinion  handed  down.^  A  similar  view 
was  taken  in  Penn  Mut.  Life  Ins.  Co.  v.  Mechanics'  Savings  Bank 
&  Trust  Co.,  72  Fed.  413,  19  C.  C.  A.  286,  38  L.  R.  A.  33,  70, 
where  the  question  was  extensively  discussed.  The  principle  re- 
ceives support,  also,  in  Continental  Life  Ins.  Co.  v.  Chamberlain, 
132  U.  S.  304,  10  Sup.  Ct.  87,  33  L.  Ed.  341,  though  the  real  issue  in 
that  case  is  as  to  the  admissibility  of  evidence. 

In  McCollum  v.  New  York  Mut.  Life  Ins.  Co.,  55  Hun,  103, 
8  N.  Y.  Supp.  249,  affirmed  without  opinion  in  124  N.  Y.  642,  27 
N.  E.  412,  the  court  held  that  membership  in  a  mutual  benefit  asso- 
ciation was  other  insurance  within  the  purview  of  the  question, 
basing  its  decision  apparently  on  the  provisions  of  Laws  N.  Y.  1883, 
c.  175,  §  5.  On  the  other  hand,  in  Spitz  v.  Mutual  Ben.  Life 
Ass'n,  5  Misc.  Rep.  245,  25  N.  Y.  Supp.  469,  and  Seidenspinner  v. 
Metropolitan  Life  Ins.  Co.,  70  App.  Div.  476,  74  N.  Y.  Supp.  1108, 
the  court  took  the  position  that,  as  benefit  associations  are  not  al- 
ways regarded  as  insurance  companies,  it  could  not  be  said  as  a  mat- 
ter of  law  that  a  failure  to  disclose  membership  in  a  fraternal  society 
was  a  concealment  or  a  breach  of  warranty.* 

(e)    Pleading  and  practice. 

Where  the  answer  averred  generally  that  the  statements  in  the 
application  were  false  and  untrue  in  many  particulars,  and  specially 
that  the  insured  falsely  represented  that  he  was  not  contemplating 
other  insurance  (Taylor  v.  Security  Mut.  Life  Ins.  Co.,  73  App. 
Div.  319,  76  N.  Y.  Supp.  671),  it  was  proper  to  require  the  insur&r 
to  furnish  particulars  in  which  such  statements  were  false.  In 
McAllister  v.  Connecticut  Mutual  Life  Ins.  Co.,  78  Ky.  531, 
where  the  applicant  had  stated  that  he  was  insured  in  another 
company,  an  allegation  in  the  answer  that  there  was  no  such 
policy  did  not  negative  his  statement,  as  there  may  have  been 
insurance  without  a  policy. 

Knowledge  of  the  existence  of  other  insurance  will  be  con- 
clusively presumed  (Williams  v.  St.  Louis  Life  Ins.  Co.,  97  Mo. 
App.  449,  71  S.  W.  376),  where  the  insured  has  signed  an  ap- 
plication and  submitted  to  a  medical  examination.     That  the  sup- 

1  See  7  Ohio  Dec.  678,  note.  association  is  rejection  by  another  in- 

2  For  the  discussion  of  the  question       surance  company,  see  ante,  p.  2079. 
whether  rejection  by  a  mutual  benefit 
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pression  of  facts  regarding  other  insurance  was  intentional  will 
also  be  presumed  (Studwell  v.  Mutual  Ben.  Life  Ass'n,  '61  N.  Y. 
Super.  Ct.  287,  19  N.  Y.  Supp.  709,  affirmed  without  opinion  in 
139  N.  Y.  615,  35  N.  E.  204).  The  burden  of  proof  to  establish 
the  falsity  of  the  answer  is  on  the  insurer  (Penn  Mut.  Life  Ins. 
Co.  V.  Mechanics'  Sav.  Bank  &  Trust  Co.,  72  Fed.  413,  19  C.  C. 
A.  286,  38  L.  R.  A.  33,  70).  On  the  other  hand,  in  Leonard  v. 
State  Mut.  Life  Ins.  Co.,  24  R.  I.  7,  51  Atl.  1049,  96  Am.  St.  Rep. 
698,  following  the  general  doctrine  in  Rhode  Island,  it  was  held 
that  the  burden  is  on  the  plaintiff  to  establish  the  truth  of  his 
statements,  though  it  was  said  that  such  statements  may  be  sus- 
tained prima  facie  by  the  presumption  of  truth  which  attaches  to 
a  man's  solemn  acts  and  declarations  in  making  a  contract.  It 
was  held,  in  Penn  Mut.  Life  Ins.  Co.  v.  Mechanics'  Sav.  Bank  & 
Trust  Co.,  72  Fed.  413, 19  C.  C.  A.  286,  38  L.  R.  A.  33,  70,  that,  in  de- 
termining whether  a  false  statement  in  respect  to  other  insurance 
was  made  innocently  or  not,  it  is  competent  to  show  that,  in 
answers  to  similar  questions  in  applications  for  other  policies,  the 
insured  made  answers  equally  untrue.  In  Continental  Life  Ins.  Co. 
V.  Chamberlain,  132  U.  S.  304,  10  Sup.  Ct.  87,  33  L.  Ed.  341,  it  is 
held  that  evidence  is  admissible  to  show  what  kind  of  insurance  is 
meant  as  to  the  extent  of  other  insurance,  or  is  intended  'oy  the  par- 
ties in  the  answer  of  such  question. 

Whether  the  failure  of  the  insured  to  mention  his  membership 
in  a  mutual  benefit  association  is  a  concealment  of  material  facts 
or  a  breach  of  warranty  is  a  question  for  the  jury. 

Spitz  V.  Mutual  Ben.  Life  Ass'n,  5  Misc.  Rep.  245,  25  N.  Y.  Supp.  469 ; 
Seidenspiuner  v.  Metropolitan  Life  Ins.  Co.,  70  App.  Div.  476,  74 
N.  T.  ^^upp.  IIOS. 

Where  it  was  contended  that  the  insured  had  made  a  false  state- 
ment as  to  the  existence  of  other  insurance,  and  the  fact  of  the 
existence  of  such  insurance  at  the  time  of  the  application  is  undis- 
puted, the  court  may  properly  refuse  to  submit  the  case  to  the 
jury  (Studwell  v.  Mutual  Ben.  Life  Ass'n,  61  N.  Y.  Super.  Ct.  287, 
19  N,  Y.  Supp.  709,  affirmed  in  139  N.  Y.  615,  35  N.  E.  204). 
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16.  EFFECT  or  MISKEFRESENTATION,  BREACH  OF  'WARRANTY, 

OR  CONCEALMENT  AS  TO  SPECIAI.  CIRCUMSTANCES 

REGARDED  AS  AFFECTING  THE  RISK. 

(a)  In  general. 

(b)  Financial  standing  of  applicant 

(c)  Military  service. 

(d)  Circumstances  putting  life  in  jeopardy. 

(e)  Questions  of  practice^ 

(a)   In  general. 

That  a  risk  assumed  by  a  life  insurance  company  may  be  af- 
fected by  special  circumstances,  outside  of  the  ordinary  facts  re- 
quired to  be  disclosed,  is  evident;  the  important  question  being, 
to  what  extent  are  the  special  circumstances  material  to  the  risk? 
In  the  leading  case  of  Penn  Mut.  Life  Ins.  Co.  v.  Mechanics'  Sav- 
ings Bank  &  Trust  Co.,  72  Fed.  413,  19  C.  C.  A.  286,  38  L.  R.  A.  33, 
70,  the  question  to  what  extent  the  general  moral  character  of  the 
applicant  is  material  and  required  to  be  disclosed  was  discussed. 
In  answer  to  the  question  as  to  his  occupation,  the  applicant  stated 
truthfully  that  he  was  a  bank  teller.  He  also  declared  that  no 
circumstance  or  information  had  been  withheld  touching  his  past 
and  present  state  of  health  and  habits  of  life  with  which  the 
company  ought  to  be  made  acquainted.  The  court  held  that  this 
declaration  referred  only  to  questions  and  answers  in  the  applica- 
tion, and  did  not  refer  to  facts  concerning  which  no  inquiry  was 
made.  Consequently,  the  applicant  was  not  bound  to  disclose 
that  he  was  a  habitual  embezzler  from  the  bank. 

A  very  similar  question  was  raised  in  Louis  v.  Connecticut  Mut. 
Life  Ins.  Co.,  58  App.  Div.  137,  68  N.  Y.  Supp.  683,  affirmed  in 
172  N.  Y.  659,  65  N.  E.  1119.  The  applicant  had  answered  in  the 
negative  the  question  whether  there  was  any  fact  relating  to  his  per- 
sonal history  or  habits  which  had  not  been  stated,  and  with  which 
the  company  ought  to  be  acquainted.  The  court  held  that  by 
such  question  he  was  not  asked  for  any  particular  facts,  but  simply 
for  an  opinion,  and  at  the  utmost  the  answer  could  be  construed 
merely  as  a  warranty  that  in  his  opinion  there  was  no  other 
fact  which  ought  to  be  disclosed.  It  appeared  that  the  insured 
had  been  systematically  robbing  his  employer,  and  on  discovery  of 
the  fact  had  attempted  to  commit  suicide.  The  court  held  that 
this  was  not  a  fraudulent  concealment.    Judge  Ingraham,  however, 
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dissented,  on  the  ground  that  the  answer  of  the  insured  could  not 
have  been  anything  but  fraudulent.  The  policy  provided  that 
death  after  a  conviction  of  felony  was  not  assumed  by  the  policy, 
and  it  appeared  that  the  insured  had  been  indicted  for  his  crime 
and  was  to  be  tried  in  a  short  time.  After  the  policy  had  been 
obtained;  the  insured  had  confessed  that  he  was  guilty  of  for- 
gery. In  view  of  these  facts.  Judge  Ingraham  maintained  that 
the  failure  to  disclose  must  be  regarded  as  a  fraudulent  conceal- 
ment. 

Elsewhere  has  been  discussed  the  effect  of  misrepresentations 
as  to  whether  the  applicant  is  married  or  single,^  and  as  to  re- 
lationship of  beneficiary.^  In  two  cases.  Equitable  Life  Assur. 
See.  v.  Paterson,  41  Ga.  338,  5  Am.  Rep.  535,  and  Story  v.  Wil- 
liamsburg Masonic  Mut.  Ben.  Ass'n,  95  N.  Y.  474,  where  the  ille- 
gality of  the  marriage  was  pleaded  by  the  company,  in  the  first  case 
because  the  alleged  wife  had  a  former  husband  living,  and  in  the 
second  case  because  the  husband  had  a  former  wife  living,  it  was 
held  that  the  failure  to  disclose  the  prior  marriage  was  not  a  fraud- 
ulent concealment.  A  somewhat  curious  case  is  Plumb  v.  Penn 
Mut.  Life  Ins.  Co.,  108  Mich.  94,  65  N.  W.  611,  where  the  company 
pleaded  as  a  defense,  among  others,  that  the  maiden  name  of  the 
applicant  was  not  correctly  stated  in  the  application.  The  court 
took  the  position  that  such  a  mistake  would  not  affect  the  validity 
of  the  policy  in  any  event,  and  that  in  this  particular  case  the  error 
appeared  to  be  that  of  the  agent. 

In  ^tna  Life  Ins.  Co.  v.  Frierson,  114  Fed.  56,  51  C.  C.  A.  424, 
the  applicant,  who  was  about  to  start  for  Seattle,  with  the  intention 
of  going  from  there  to  Alaska  on  an  exploring  trip,  applied  for  an 
accident  policy,  providing  it  would' cover  the  risks  incident  to  such 
a  trip.  At  the  suggestion  of  the  agent  two  applications  were  filled 
out  and  sent  to  the  general  agent  of  the  company,  together  with  a 
letter  fully  explaining  the  matter  that  the  applicaions  were  to  be 
treated  as  in  the  alternative.  Each  application  contained  a  clause 
reciting,  "I  have  not  in  contemplation  any  special  journey  or  un- 
dertaking, except  as  herein  stated."  No  other  reference  to  the 
proposed  journey  was  made  in  the  formal  application.  It  was 
held  that  the  letter  accompanying  the  applications,  being  nec- 
essary to  a  proper  understanding  of  them,  must  be  regarded,  as  the 
parties   intended,  as  a  part  of  the   applications,   and   that  there 

1  See  ante.  p.  2034.  *  See  ante,  p.  2065. 
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was,  therefore,  no  misrepresentation  or  concealment  which  would 
avoid  the  policy.  In  Sovereign  Camp  Woodmen  of  the  World  v.. 
Gray,  26  Tex.  Civ.  App.  457,  64  S.  W.  801,  the  applicant  stated 
that  he  had  not  been  successfully  vaccinated,  whereas  in  fact  he 
had  been.     It  was  held  that  the  answer  was  immaterial. 

(b)    Financial  standing  of  applicant. 

The  financial  standing  and  condition  of  the  applicant  is  generally 
regarded  as  a  material  fact.  The  leading  case  on  this  point  is 
Valton  V.  National  Fund  Life  Assur.  Co.,  20  N.  Y.  32,  reversing 
22  Barb.  9.  It  was  represented  in  this  case  that  the  insured  was  a. 
merchant,  and  a  partner  of  the  beneficiary,  and  that  he  was  the 
moneyed  man  of  the  firm.  It  appeared  that  in  fact  he  was  merely 
an  employe  in  the  store,  and  the  court  held  that  the  representation,, 
being  false,  avoided  the  policy.  On  appeal  from  the  second  trial,, 
the  Supreme  Court  (17  Abb.  Prac.  268)  laid  down  the  principle 
that  a  misrepresentation  as  to  the  pecuniary  condition  of  the  ap- 
plicant does  not  invalidate  the  contract,  and  that  it  could  not  be 
shown  that,  if  a  true  disclosure  had  been  made,  the  medical  ex- 
aminer would  have  recommended  a  rejection.  Judge  Hogeboom 
dissented,  basing  his  decision  on  the  former  decision  in  20  N.  Y. 
32.  The  decision  of  the  majority  of  the  court  seems  to  have  been 
based  on  the  theory  that  the  medical  examiner  in  this  particular 
instance  was  not  deceived,  as  he  admitted  he  thought  the  firm  must 
have  been  one  of  very  small  credit  and  financial  standing  if  the 
insured  was  the  moneyed  man.  This  decision  was,  however,  re- 
versed by  the  Court  of  Appeals  in  4  Abb.  Dec.  437,  *40  N.  Y.  21; 
the  court  holding  that  representations  as  to  the  pecuniary  condi- 
tion of  the  insured  are  material,  and,  if  false,  avoid  the  policy. 
Mr.  Joyce,  commenting  on  this  case,'  very  reasonably  suggests 
that,  as  the  insured  is  justified  in  believing  that  the  business  of  the 
medical  examiner  is  to  examine  him  as  to  his  health  and  physical 
condition,  if  he  inquires  about  a  matter  which  on  its  face  bears 
no  apparent  relation  to  health  or  physical  condition,  and  which  is- 
not  within  the  ordinary  scope  of  a  professional  inquiry,  it  would 
be  unfair  to  the  insured  to  hold  him  bound  by  his  answer  to  such 
questions,  in  the  absence  of  proof  that  the  scope  and  bearing  of 
such  question  on  the  risk  was  explained  or  otherwise  made  known 

8  Joyce  on  Insurance,  vol.  3,  §  2072.  See,  also,  the  note  to  this  case  in  1  Big- 
elow,  Life  &  Ace.  Ins.  Cas.  452. 
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to  him,  so  that  a  basis  might  exist  for  the  presumption  that  he 
answered  understandingly. 

In  accident  insurance  the  pecuniary  condition  of  the  applicant 
is  almost  always  regarded  as  important  for  the  purpose  of  de- 
termining the  rate  of  weekly  indemnity  to  be  paid;  consequently 
it  was  held,  in  Howe  v.  Provident  Fund  Soc,  7  Ind.  App.  586,  34  N. 
E.  830,  and  in  Sawyer  v.  Equitable  Accident  Insurance  Co.  (C.  C.) 
42  Fed.  30,  that  a  false  statement  as  to  the  income  of  the  applicant 
would  avoid  the  policy. 

'<c)   Military  service. 

It  has  also  been  pleaded  in  defense  to  actions  on  policies  that 
the  applicant  misrepresented  the  facts  as  to  service  in  the  army. 
In  Mutual  Ben.  Life  Ins.  Co.  v.  Wise,  34  Md.  582,  the  question 
was  asked  whether  the  applicant  had  been  employed  in  the  military 
service ;  the  answer  being,  "No."  It  was  shown  that  he  had  been 
appointed  chaplain  in  the  Confederate  army  in  18'62.  The  court 
held,  however,  that,  in  the  absence  of  proof  that  he  was  actually 
employed,  it  could  not  be  said  that  there  was  a  breach  of  warranty, 
as  he  might  have  been  a  chaplain  without  having  been  actually 
employed  in  the  service.  In  Southern  Life  Ins.  Co.  v.  Booker,  9 
Heisk.  (Tenn.)  606,  24  Am.  Rep.  344,  the  appHcant  stated  that  he 
had  been  a  volunteer  in  the  Confederate  army  four  years.  There 
was  proof  as  to  one  year's  service  in  the  army,  but  no  proof  as 
to  any  other  years.  The  court  held  that  the  mere  fact  that  there 
was  a  failure  of  proof  in  some  respects  did  not  show  that  his  an- 
swers were  false. 

(d)    Circumstances  putting;  life  in  jeopardy. 

As  in  fire  insurance  it  is  generally  regarded  important  that  the 
applicant  should  disclose  any  attempts  at  incendiarism,  so  in  life 
insurance  it  is  generally  regarded  as  material  that  the  applicant 
should  disclose  any  special  circumstances  that  might  place  his 
life  in  greater  jeopardy  than  usuaL  Thus,  in  Connecticut  Mut. 
Life  Ins.  Co.  v.  McWhirter,  73  Fed.  444,  19  C.  C.  A.  519,  the  in- 
surer contended  that  the  failure  of  the  applicant  to  disclose,  in 
answer  to  the  question  whether  there  was  any  fact  relating  to 
his  personal  history  which  had  not  been  stated  and  of  which  the 
company  ought  to  be  made  acquainted,  that  he  had  political  ene- 
mies by  whom  his  life  had  been  threatened  and  that  he  believed 
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his  life  was  in  danger,  was  fatal  to  the  policy..  The  court  held 
that  the  question  could  be  construed  merely  as  asking  for  the 
applicant's  opinion,  and  that,  if  he  made  an  honest  answer,  there 
was  not  such  a  concealment  as  would  avoid  the  policy. 

Where,  however,  the  greater  jeopardy  arises  from  the  mental, 
moral,  or  physical  condition  of  the  applicant  himself,  it  is  generally 
regarded  as  necessary  that  the  facts  should  be  disclosed.  For 
this  reason  an  intent  existing  at  the  time  the  application  is  made 
to  commit  suicide  is  a  fraud  on  the  insurer.*  In  Richards  v.  Maine 
Benefit  Ass'n,  85  Me.  99,  26  Atl.  1050,  the  court  held  that  a  fail- 
ure to  disclose  the  fact  that  the  insured,  had  made  an  attempt  to 
commit  suicide  was  a  fatal  concealment  in  an  application  for  re- 
instatement. On  the  other  hand,  in  Louis  v.  Connecticut  Mut.  Life 
Ins.  Co.,  58  App.  Div..l37,  68  N.  Y.  Supp.  683,  affirmed  in  172  N.  Y. 
659,  65  N.  E.  1119,  the  court  held  that  it  was  not  a  fraudulent  con- 
cealment that  the  insured  did  not  disclose  the  fact  that  he  had 
been  systematically  robbing  his  employer,  and,  on  a  discovery 
thereof,  attempted  to  commit  suicide.  Justice  Ingraham,  however, 
dissented,  holding  that  a  concealment  of  such  facts  could  not  have 
been  anything  but  fraudulent.  A  somewhat  similar  question  was 
raised  in  Mallory  v.  Travelers'  Ins.  Co.,  47  N.  Y.  52,  7  Am.  Rep, 
410.  In  this  case  the  president  of  the  company,  in  conversation  with 
the  insured,  who  was  an  agent  of  the  company,  told  him  that 
the  company  did  not  wish"  to  insure  insane  persons.  In  his  sub- 
sequent application  for  insurance  the  agent  did  not  disclose  the 
fact  that  he  had  formerly  been  insane,  but  stated  that  there  was  no 
circumstance  rendering  him  peculiarly  liable  to  accident.  The 
court  held  that,  notwithstanding  his  prior  conversation  with  the 
president,  this  was  not  a  fraudulent  concealment. 

The  Frierson  Case,  referred  to  In  subdivision  (a),  may  also  be  regarded 
as  falling  within  the  general  principle  as  to  extraordinary  jeopardy. 

(e)    Questions  of  practice. 

In  Taylor  v.  Security  Mut.  Life  Ins.  Co.,  73  App.  Div.  319, 
76  N.  Y.  Supp.  671,  where  the  insurer  contended  that  the  in- 
sured had  made  certain  false  representations  as  to  special  circum- 
stances regarded  as  affecting  the  risk,  the  court  held  that  it  was 
proper  to  require  the  company  to  furnish  particulars  in  which  such 
statements  were  false.     In  Louis  v.  Connecticut  Mut.  Life  Ins, 

*  For  a  discussion  of  this  phase  of  the  question,  see  vol.  1,  p.  553. 
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Co.,  58  App.  Div.  137,  68  N.  Y.  Supp.  683,  it  was  held  to  be  incompe- 
tent for  the  insurer  to  prove  that  the  fact  that  the  insured  had 
attempted  to  commit  suicide  would  have  been  deemed  material 
in  passing  on  the  application,  and  that  the  company  would  not 
have  issued  the  policy,  had  it  known  such  fact.  So,  too,  it  was 
held  in  the  same  case  that  evidence  to  show  a  custom  among  in- 
surance companies  with  regard  to  accepting  applications  from  per- 
sons who  have  attempted  suicide  was  inadmissible.  Where  the 
issue  was  that  the  applicant  had  made  a  false  statement  as  to  his 
military  service  (Mutual  Benefit  Ins.  Co.  v.  Wise,  34  Md.  582), 
it  appeared  that  the  insured  had  answered  in  the  negative  the 
question  whether  he  had  been  employed  in  the  military  service. 
The  evidence  showed  that  he  had  been  appointed  a  chaplain  in 
the  Confederate  army.  There  was  no  evidence,  however,  to  show 
whether  a  chaplain  is  or  is  not  in  the  military  service,  and 
none  to  show  that  the  insured  was  ever  actually  employed  in  such 
service.  The  court  held  that  the  burden  of  proving  such  employ- 
ment was  on  the  company,  and  that  the  question  was  exclusively 
one  for  the  jury  to  pass  upon.  A  somewhat  similar  question  arose 
in  Southern  Life  Ins.  Co.  v.  Booker,  9  Heisk.  (Tenn.)  606,  24  Am. 
Rep.  344,  where  the  insured  stated  that  he  had  been  a  volunteer 
in  the  Confederate  army  for  four  years.  The  proof  only  showed 
one  year's  service.  It  was  held  that  this  mere  failure  of  proof 
did  not  justify  leaving  it  to  the  jury  to  infer  that  the  statement  was 
false,  and  that  the  burden  was  on  the  insurer  to  show  afifirmatively 
that  the  applicant's  statement  was  not  true. 
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17.  EFFECT  or  MISREFBESENTATIOir,  BREACH  OF  WARRANTY, 
OR   CONCEAI.MENT  AS   TO  FHYSICAX  CONDI- 
TION AND  HEAXTH  OF  INSTTRED. 

(a)  Materiality  of  facts  and  efCect  of  false  statement  or  concealment  in 

generaL 

(b)  Same — Modification  of  rule. 

(c)  Same — Statements  on  application  for  reinstatement 

(d)  Necessity  and  sufficiency  of  disclosure. 

(e)  Same — Indefinite  or  evasive  answers. 

(f)  Knowledge  and  intent  of  applicant 

(g)  Same — ^Latent  diseases.  , 

(h)  Same — Facts  which  applicant  is  presumed  to  know, 
(i)  What  is  meant  by  "good  health"  or  "soimd  health." 
(i)  What  is  meant  by  "serious  illness." 
(k)  Slight  or  temporary  ailments. 
(1)  Existence  of  diseases  in  general, 
(m)  Diseases  of  the  digestive  organs — ^Dyspepsia, 
(n)  Diseases  of  the  brain — Nervous  or  mental  diseasa 
(o)  Diseases  of  the  respiratory  organs — Consumptioix. 
(p)  Same — Spitting  of  blood. 

<a)  Materiality  of  facts  and  effect  of  false  statement  or  concealment  in 
general. 
The  general  rule  that  statements  relating  to  the  health  and 
physical  condition  of  the  applicant  for  life  insurance  are  mate- 
rial to  the  risk,  and,  if  false,  are  fatal  to  the  policy,  is  well  set- 
tled. 

It  is  sufficient  to  refer  to  the  following  cases:    ^tna  Life  Ins.  Co.  v. 

France,  91  U.  S.  510,  23  L.  Ed.  401;    Standard  Life  &  Accident 

Ins.  Co.  V.  Sale,  121  Fed.  664,  57  C.  C.  A.  418,  61  L.  R.  A.  337; 

Boland    v.  Industrial    Ben.  Ass'n,   74  Hun,  385,  26   N.  Y.   Supp. 

433;    Flippen  v.  State  Life  Ins.  Co.,  30  Tex.  Civ.  App.  362,  70  S. 

W.  787;    National  Life  Ins.  Co.  v.  Reppond  (Tex.   Civ.  App.)  81 

S.  W.  1012;    Mutual  Benefit  Life  Ins.  Co.  v.  Miller,  39  Ind.  475; 

Weil  V.  New  York  Life  Ins.  Co.,  47  La.  Ann.  1405,  17  South.  853; 

Wright  V.  Equitable  Life  Assur.  Soc,  50  How.  Prac.  (N.  Y.)  367; 

Cushman  v.  United  States  Life  Ins.  Co.,  63  N.  Y.  404,  reversing  4 

Hun,  783;    Clements  v.  Connecticut  Indemnity  Co.,  51  N.  Y.  Supp. 

442,  29  App.  Div.   131;    Murphy  v.   Prudential  Ins.   Co.,  205  Pa. 

444,  55  Atl.  19;    Sladden  v.  New  York  Life  Ins.  Co.,  86  Fed.  102, 

29  C.  C.  A.  596 ;  Doty  v.  New  York  State  Mut  Ben.  Ass'n,  55  Hun, 

612,  9  N.  Y.  Supp.  42,  affirmed  in  132  N.  Y.  596,  30  N.  E.  1151; 

Smith  V.   Northwestern   Mut  Life  Ins.  Co.,   46  Atl.  426,  196  Pa. 

314;    Northwestern  Masonic  Aid  Ass'n  v.  Bodurtha,  23  Ind.  App. 

121,  53  N.  E.  787.  77  Am.  St  Rep.  414;    Bancroft  v.  Home  Ben. 
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Ass'n  (Super.  Ct.  N.  T.)  12  N.  T.  Supp.  718,  affirmed  In  126  N.  T. 
682,  28  N.  B.  250;  Archibald  v.  Mutual  Life  Ins.  Co.,  38  Wis.  542; 
Lutz  V.  Metropolitan  Life  Ins.  Co.,  186  Pa.  527,  40  Atl.  1104; 
O'Shaughnessy  v.  Working-Woman's  Co-operative  Ass'n,  8  Misc. 
Rep.  491,  28  N.  Y.  Supp.  761 ;  Metropolitan  Life  Ins.  Co.  t.  Ruther- 
ford, 95  Va.  773,  30  S.  E.  383 ;  Higgins  v.  John  Hancock  Mut.  Life 
Ins.  Co.,  20  Misc.  Rep.  231,  45  N.  Y.  Supp.  414;  Finn  v.  Metro- 
politan Life  Ins.  Co.,  67  N.  J.  Law,  17,  50  Atl.  589;  Petltpain  v. 
Mutual  Res.  Fund  Life  Ass'n,  52  La.  Ann.  503,  27  South.  113; 
Seybert  v.  JBtna  Life  Ins.  Co.,  4  Luz.  Leg.  Reg.  (Pa.)  219;  March 
V.  Metropolitan  Life  Ins.  Co.,  186  Pa.  629,  40  Atl.  1100,  65  Am. 
St  Rep.  887;  Elliot  v.  Mutual  Ben.  Life  Ass'n,  76  Hun,  378,  27 
N.  Y.  Supp.  696;  Trudden  v.  Metropolitan  Life  Ins.  Co.,  50  App. 
Div.  473,  64  N.  Y.  Supp.  183 ;  Hanna  v.  Mutual  Life  Ass'n,  11  App. 
Div:  245,  42  N.  Y.  Supp.  228 ;  Llppincott  v.  Supreme  Council  Royal 
Arcanum,  64  N.  J.  Law,  309,  45  Atl.  774. 

In  the  foregoing  cases  such  statements  are  regarded  as  warran- 
ties, and  therefore  necessarily  material.  Even  if  regarded  as  rep- 
resentations merely,  statements  as  to  health  may  be  made  mate- 
rial by  the  contract,  so  as  to  avoid  the  policy,  if  false,  according 
to  Vose  V.  Eagle  Life  &  Health  Ins.  Co.,  6  Cush.  (Mass.)  42,  and 
Campbell  v.  New  England  Mut.  Life  Ins.  Co.,  98  Mass.  381. 

Substantially  the  same  principle  is  asserted  in  Mutual  Ben.  Life  Ins. 
Co.  V.  Wise,  34  Md.  582;  Northwestern  Mutual  Life  Ins.  Co.  v. 
Montgomery,  116  Ga.  799,  43  S.  E.  79 ;  National  Union  v.  Arnhorst, 
74  III.  App.  482;  Royal  Neighbors  v.  Wallace,  64  Neb.  330,  89  N. 
W.  758;  Jeffrey  v.  United  Order  of  Golden  Cross,  53  Atl.  1102, 
97  Me.  176;  Cheever  v.  Union  Cent.  Life  Ins.  Co.,  8  Ohio  Dec. 
175,  6  Wkly.  Law  Bui.  196;  Phoenix  Mut.  Life  Ins.  Co.  v.  Bailey, 
13  Wall.  616,  20  L.  Ed.  501 ;  Metropolitan  Life  Ins.  Co.  v.  Dempsey, 
72  Md.  288,  19  Atl.  642;  Co-operative  Life  Ass'n  v.  Leflore,  53 
Miss.  1;  Brown  v.  Greenfield  Life  Ass'n,  172  Mass.  498,  53  N.  B. 
129 ;  Drakeford  v.  Supreme  Conclave  Knights  of  Damon,  39  S,  E. 
523,  61  S.  C.  338 ;  Barteau  v.  Phoenix  Mut.  Life  Ins.  Co.,  3  Thomp. 
&  C.  (N.  Y.)  576 ;  iEtna  Life  Ins.  Co.  v.  King,  84  111.  App.  171. 

It  has,  however,  been  asserted  in  some  cases  that  statements  as  to 
health  and  physical  condition  are  not  necessarily  material,  so  as 
to  avoid  the  policy,  but  that  the  materiality  of  the  facts  must  be 
made  apparent. 

This  seems  to  be  the  view  taken  in  Illinois  Masons'  Benev.  Soe.  v. 
Winthrop,  85  111.  537;  Providence  Life  Assur.  Soc.  v.  Reutlinger, 
58  Ark.  528,  25  S.  W.  835 ;  Alabama  Gold  Life  Ins.  Co.  v.  Johnston, 
80  Ala.  467,  2  South.  125,  59  Am.  Rep.  816;    Modern  Woodmen 
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Accident  Ass'n  v.  Shryoct,  54  Neb.  250,  74  N.  W.  607,  39  L.  B.  A. 
826 ;  Fidelity  Mut.  Life  Ass'n  v.  Harris,  94  Tex.  25,  57  S.  W.  635, 
86  Am.  St.  Rep.  813. 

The  last  case  seems  to  have  been  governed  by  the  Pennsylvania 
statute  as  to  the  effect  of  warranties  and  representations,  and  per- 
haps should  not  be  regarded  as  in  conflict  with  the  cases  asserting 
the  general  rule. 

(b)    Same— Modification  of  rule. 

Like  most  of  the  strict  rules  of  construction,  the  rules  stated  above 
have  been  modified,  and  their  severity  relaxed,  to  meet  the  varied 
conditions  under  which  the  statement  is  made.  In  Connecticut 
Mut.  Life  Ins.  Co.  v.  Moss,  6  Ky.  Law  Rep.  49,  it  was  held  that 
the  questions  relating  to  the  health  of  the  applicant  should  be 
limited  to  the  time  of  the  application.  Similarly,  in  World  Mut. 
Life  Ins.  Co.  v.  Schutz,  7  Chi.  Leg.  N.  (111.)  226,  a  question  in  the 
present  tense  was  held  to  apply  only  to  the  present,  and  not  to  a 
past  time,  so  that  it  did  not  require  the  applicant  to  disclose  the 
existence  of  a  disease  which  he  had  a  year  or  more  prior  to  the  time 
of  the  application. 

The  statement  of  a  third  person  in  regard  to  the  health  of  an 
applicant  for  life  insurance,  not  procured  to  be  made  by  him,  was 
held  not  to  be  a  warranty  in  Rawls  v.  American  Mut.  Life  Ins.  Co., 
27  N.  Y.  282,  84  Am.  Dec.  280.  So  the  statement  of  the  wife  of  the 
insured  as  to  his  health,  made  on  the  occasion  of  the  payment  of  a 
premium,  was  held  (Mutual  Ben.  Life  Ins.  Co.  v.  Robertson,  59 
111.  123,  14  Am.  Rep.  8)  to  be  a  mere  representation,  which,  if  un- 
true, would  not  avoid  the  policy,  unless  shown  to  be  material. 
Even  the  answers  of  an  examining  physician  to  interrogatories  di- 
rected to  him,  indorsed  on  the  application,  are  not  representations 
on  the  part  of  the  insured  (United  Brethren  Mut.  Aid  Soc.  v.  Kin- 
ter,  12  Wkly.  Notes  Cas.  [Pa.]  76).  On  the  other  hand,  a  false 
answer  by  one  to  whom  the  applicant  had  referred  the  company 
for  information  as  to  his  health  (Phoenix  Mut.  Life  Ins.  Co.'  v. 
Bailey,  13  Wall.  616,  20  L.  Ed.  501)  was  held  to  avoid  the  policy. 

In  Smith  v.  ^tna  Life  Ins.  Co.,  5  Lans.  545,  afKrmed  in  49  N.  Y. 
211,  it  was  said  that  a  concealment  or  misrepresentation  as  to  the 
health  of  the  applicant  will  render  the  policy  void,  though  the 
examining  physician  reported  favorably  upon  the  matters  so  mis- 
represented.   A  different  view  was  taken  in   Holloman  v.   Lifp 
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Ins.  Co.,  12  Fed.  Cas.  383,  where  it  was  said  that  the  certificate 
of  the  examining  physician  is  conclusive,  unless  the  opinion  of 
the  physician  was  influenced, by  fraudulent  representations  or  the 
concealment  of  material  facts;  and  in  Smith  v.  Metropolitan  Life 
Ins.  Co.,  183  Pa.  504,  38  Atl.  1038,  the  certificate  of  the  examining 
physician  seems  to  have  been  given  weight.  In  this  connection, 
attention  may  be  called  to  the  Iowa  statute,  providing  that  the 
issuance  of  a  certificate  of  health  by  the  medical  examiner  estops 
the  company  from  showing  that  the  insured  was  not  in  the  condi- 
tion of  health  required  by  the  policy  at  the  time  of  effecting  the 
insurance,  unless  such  certificate  was  procured  by  fraud. 

The  effect  of  this  statute  on  representations  as  to  health  has  been  con- 
sidered in  Ley  v.  Metropolitan  Life  Ins.  Co.,  120  Iowa,  203,  94 
N.  W.  568,  Peterson  v.  Des  Moines  Life  Ass'n,  115  Iowa,  668,  87 
N.  W.  397,  Nelson  v.  Nederland  Life  Ins.  Co.,  110  Iowa,  600,  81 
N.  W.  807,  and  Wood  v.  Farmers'  Life  Ass'n,  121  Iowa,  44,  95  N. 
W.  226. 

It  has,  however,  been  held  in  Iowa  (Smith  v.  Supreme  Lodge 
Knights  and  Ladies  of  Golden  Precept,  99  N.  W.  553,  123  Iowa,  676) 
that  the  statute  relating  to  the  issuance  of  a  certificate  of  health 
by  the  medical  examiner  does  not  apply  to  fraternal  benefit  associa- 
tions. 

The  effect  of  various  statutes  has  been  considered  in  Ashford  v.  Metro- 
politan Life  Ins.  Co.,  98  Mo.  App.  505,  72  S.  W.  712 ;  Albert  v.  Mu- 
tual Life  Ins.  Co.  of  New  York,  30  S.  E.  327,  122  N.  0.  92,  65 
Am.  St.  Rep.  693 ;  Murphy  v.  Prudential  Ins.  Co.,  205  Pa.  444,  55 
Atl.  19;  Hogan  v.  Metropolitan  Ins.  Co.,  164  Mass.  448,  41  N.  E. 
663;  Fidelity  Mutual  Life  Ass'n  v.  Harris,  94  Tex.  25,  57  S.  W. 
635,  86  Am.  St.  Rep.  813;  Hermany  v.  Fidelity  Mut.  Life  Ass'n, 
151  Pa.  17,  24  Atl.  1064;  Lutz  v.  Metropolitan  Life  Ins.  Co.,  186 
Pa.  527,  40  Atl.  1104. 

An  incorrect  statement  by  the  applicant  in  answer  to  a  question 
by  an  examining  physician  will  not  be  deemed  such  a  misrepresenta- 
tion as  to  avoid  the  policy,  if  it  appears  that  the  physician's  report, 
and  not  the  statement  of  the  applicant  himself,  was  relied  on  by  the 
company. 

Higbee  v.  Guardian  Mut.  Life  Ins.  Co.,  66  Barb.  462,  affirmed  In  53 
N.  T.  603.  The  doctrine  was  reasserted  in  Hogle  v.  Guardian  Life 
Ins.  Co.,  29  N.  T.  Super.  Ct.  567.  Reliance  on  the  certificate  of  the 
examining  physician  seems  also  to  have  been  made  a  feature  in 
Modem  Woodmen  Ace  Ass'n  v.  Shryock,  54  Neb.  250,  74  N.  W. 
607,  39  L.  R.  A.  826. 
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(o)    Same— Statements  on  application  for  reinstatement. 

The  rules  relating  to  the  effect  of  statements  as  to  the  health 
of  the  insured  apply  with  equal  force  to  applications  for  reinstate- 
ment of  the  policy  after  a  forfeiture. 

Metropolitan  Life  Ins.  Co.  v.  McTague,  49  N.  J.  Law,  587,  9  Atl.  766, 
60  Am.  Rep.  661;  Sieverts  v.  National  Ben.  Ass'n,  95  Iowa,  710, 
64  N.  W.  671. 

Ifj  however,  such  an  application  was  unnecessary,  the  falsity  of 
the  statements  contained  therein  will  not  aif  ect  the  policy.  • 

Bridge  v^  National  Life  Ass'n,  11  Misc.  Kep.  658,  33  N.  Y.  Supp.  553, 
affirmed  in  37  N.  Y.  Supp.  1144,  1  App.  Div.  630;  People's  Mut 
Assur.  Fund  T.  Baesse,  17  S.  W.  630,  13  Ky.  Law  Rep.  660. 

Where  the  certificate  was  made  by  the  insured,  but  should  have 
been  made  by  the  beneficiary,  the  statements  were  regarded  as 
representations,  and  not  as  warranties  C^tna  Life  Ins.  Co.  v. 
Rehlaender  [Neb.]  94  N.  W.  129).  In  determining  the  truth  of 
the  statements  in  the  application,  refer-ence  must  be  had  to  the 
time  such  statements  were  made.  Thus,  in  Mutual  Ben.  Life 
Ins.  Co.  v.  Higginbotham,  95  U.  S.  380,  24  L.  Ed.  499,  where  the  in- 
sured made  application  for  reinstatement  on  October  1st,  and  the  re- 
newal receipt  was  delivered  October  14th,  it  was  held  that  the 
representations  of  the  insured  as  to  the  condition  of  his  health 
on  October  1st  were  not  continuous  until  October  14th,  so  as  to 
render  them  void  if  a  change  had  occurred  between  those  dates. 

In  Peacock  v.  New  York  Life  Ins.  Co.,  20  N.  Y.  293,  affirming 
14  N.  Y.  Super.  Ct.  338,  it  was  said  that  a  statement  as  to  health  in 
an  application  for  reinstatement  must  be  given  the  same  meaning 
as  was  attached  to  a  similar  statement  in  the  original  application, 
and  that  the  effect  thereof  was  merely  to  extend  the  original  rep- 
resentations with  the  same  force  as  if  made  at  the  time  of  rein- 
statement. So  it  was  said,  in  Mulligan  v.  Prudential  Ins.  Co.,  76 
Conn.  676,  58  Atl.  230,  that  the  statement,  in  an  application  for  re- 
instatement after  forfeiture,  that  the  insured  is  in  as  good  a  state  of 
health  as  when  the  policy  was  issued,  must  be  construed  to  mean 
that  at  the  time  of  forfeiture  insured  was  not  afflicted  with  any 
diseases  other  than  those  mentioned  in  the  original  application, 
and  that  those  diseases  have  not  become  so  aggravated  as  to  make 
his  condition  substantially  different  from  what  it  was  at  the  date 
of  the  policy. 
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An  interesting  case  involving  a  similar  question  is  American 
Order  of  Protection  v.  Stanley  (Neb.)  97  N.  W.  467.  The  insured, 
who  was  a  young  woman  22  years  of  age,  answered  in  the  negative 
the  question  in  the  original  application  as  to  whether  she  was 
pregnant.  In  a  health  certificate  required  on  an  application  for 
increased  insurance,  she  stated  that  she  was  in  as  good  health  as 
far  as  she  knew  as  when  she  made  the  original  application.  No 
specific  question  as  to  the  existence  of  pregnancy  was  contained 
in  the  certificate  for  reinstatement.  It  was  held,  therefore,  that 
as  the  insurer,  in  providing  the  health  certificate,  did  not  require 
any  statement  to  be  made  concerning  the  matter  covered  by  the 
former  question,  but  was  content  to  rely  on  an  answer  to  a  gen- 
eral question,  without  specific  inquiry  as  to  a  condition  of  health 
now  urged  as  vital  to  its  interests,  it  cannot  now  maintain  that 
the  insured  was  not  in  good  health  because  of  the  existence  of 
pregnancy. 

(d)    Necessity  and  sufficiency  of  disclosure. 

The  general  duty  as  to  disclosure  of  matters  pertaining  to 
the  health  of  the  applicant  has  been  well  stated  in  Barteau  v. 
Phoenix  Mut.  Life  Ins.  Co.,  3  Thomp.  &  C.  576,  67  Barb.  354,  af- 
firmed in  67  N.  Y.  595,  where  the  court  laid  down  the  principle 
that  inquiries  put  to  an  applicant  must  be  deemed  to  relate  to 
matters  which  affect  the  general  health  and  continuance  of  life, 
and  not  to  mere  occasional  and  temporary  physical  disturbances, 
the  result  of  accidental  causes,  to  which  all  men  are  more  or  less 
subject.  But  in  regard  to  diseases  of  well-marked  symptoms,  alarm- 
ing in  character,  which  all  well-informed  persons  regard  as  af- 
fecting the  general  health  and  threatening  the  continuance  of 
life  from  the  danger  of  their  recurrence,  the  applicant  is  bound 
to  state  the  exact  truth.  A  quite  similar  principle  is  stated  in 
Knights  of  Pythias  v.  Rosenfeld,  92  Tenn.  508,  22  S.  W.  204,  where 
the  court  says  that  if  the  insured,  when  he  makes  his  application, 
knows,  or  has  reason  or  ground  to  believe,  that  he  has  a  disease, 
even  though  it  may  be  latent  and  undeveloped,  he  is  in  duty  bound 
to  make  it  known,  whether  questioned  specifically  or  not,  but  if  there 
should  be  in  him  some  latent  disease,  of  which  he  knows  and  sus- 
pects nothing  and  has  no  means  of  ascertaining,  he  cannot  be  said 
to  have  concealed  the  facts. 

The  rule  as  to  the  necessity  of  full  disclosure  and  the  effect  of  failure 
to   disclose   has  been   approved   in   Endowment   Rank   Knights  of 
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Pythias  V.  Cogbill,  99  Tenn.  28,  41  S.  W.  340;  Chicago  Guaranty 
Fund  Life  Soc.  v.  Ford,  104  Tenn.  533,  58  S.  W.  239;  Welnstrauo, 
V.  Metropolitan  Life  Ins.  Co.,  27  Misc.  Rep.  540,  58  N.  T.  Supp. 
295 ;  Doty  v.  New'  York  State  Mut.  Ben.  Ass'n,  55  Hun,  612,  9 
N.  Y.  Supp.  42,  affirmed  in  132  N.  Y.  596,  30  N.  E.  1151 ;  Foot  v. 
.Etna  Life  Ins.  Co.,  4  Daly  (N.  Y.)  285. 

Goucher  v.  Northwestern  Traveling  Men's  Ass'n  (C.  C.)  20  Fed. 
596,  is  also  often  cited  as  stating  a  settled  rule.  The  court  says 
that,  in  answering  the  question  whether  there  is  any  fact  relating 
to  his  physical  condition  which  has  not  been  stated,  and  which 
the  association  ought  to  know,  the  applicant  is  bound  to  state 
any  fact  not  before  stated  which  he  knows  or  considers,  or  which 
in  the  exercise  of  sound  judgment  he  should  know  or  consider, 
to  be  material;  that  he  is  bound  to  disclose  such  information  as 
will  be  useful  in  determining  whether  it  would  be  prudent  to  take 
the  risk  on  his  life.  But  in  Iowa  Life  Ins.  Co.  v.  Zehr,  91  111.  App. 
93,  the  court  said  that  a  person  applying  for  a  life  policy  need 
disclose  only  such  facts  as  are  responsive  to  the  questions  asked, 
and  that  therefore  an  applicant  is  not  bound  to  state  what  a 
physician,  whom  he  had  consulted  regarding  an  illness,  had  said 
to  him  about  such  illness,  no  question  being  asked. 

It  has  also  been  held  that  it  is  the  duty  of  the  applicant  to  dis- 
close any  change  in  the  condition  of  his  health  between  the  time  of 
making  the  application  and  the  time  the  policy  takes  effect. 

Cable  V.  United  States  Life  Ins.  Co.,  Ill  Fed.  19,  49  C.  C.  A.  216; 
Equitable  Life  Assur.  Soc.  v.  McElroy,  83  Fed.  631,  28  C.  C.  A.  365 ; 
Whitley  v.  Peidmont  &  Arlington  Life  Ins.  Co.,  71  N.  C.  480. 

On  the  other  hand,  in  De  Camp  v.  New  Jersey  Mut.  Life  Ins.  Co., 
7  Fed.  Cas.  313,  where  the  policy  was  delivered  without  the  pay- 
ment of  premium,  it  was  held  that  when  the  payment  was  made, 
the  applicant  was  not  bound  to  disclose  a  change  in  the  condition 
of  his  health  occurring  between  the  time  of  delivery  and  the  time  of 
payment. 

In  the  absence  of  inquiry,  a  failure  to  disclose  certain  facts  as  to 
the  hceilth  of  the  applicant  is  not  fraudulent. 

Spitz  V.  Mutual  Ben.  Life  Ins.  Ass'n,  5  Misc.  Rep.  245,  25  N.  Y.  Supp. 
469,  Mobile  Life  Ins.  Co.  v.  Walker,  58  Ala.  290,  Cheever  v.  Union 
Cent.  Life  Ins.  Co.,  5  Ohio  Dec.  268,  Lefavour  v.  Insurance  Co., 
1  Phila.  (Pa.)  558. 

In  the  last  case,  where  the  policy  was  on  the  life  of  a  married 
woman,  the  court  said  that  the  fact  concealed  was  one  which  the 
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company  should  have  known  was  likely  to  exist,  and  was  so  easily 
to  be  discovered  by  the  examining  physician  that  he  must  have 
been  aware  of  its  existence. 

The  early  case  of  Rawls  v.  American  Mut.  Life  Ins.  Co.,  27  N. 
Y.  287,  84  Am.  Dec.  280,  affirming  36  Barb.  357,  laid  down  the  prin- 
ciple that,  when  all  the  questions  put  to  an  applicant  for  life  in- 
surance as  to  his  health  are  fully  and  truly  answered,  it  is  not  a 
fraudulent  concealment  if  he  omits  to  state  facts  not  called  for 
by  any  question,  though  such  facts  are  material;  that  the  mere 
omission  to  state  matter  not  called  for  by  any  specific  or  general 
question  would  not  affect  the  validity  of  the  policy.  This  prin- 
ciple was  stated  in  somewhat  broader  terms  in  Mutual  Ben.  Life 
Ins.  Co.  V.  Wise,  34  Md.  582,  where  the  court  said  that  where  the 
applicant's  attention  has  been  directed  to  certain  diseases  particu- 
larly named,  and  he  has  answered  in  the  negative  the  question 
whether  he  has  had  any  sickness  within  10  years,  his  failure  to  dis- 
close an  inflammation  of  the  throat,  which,  when  slight,  is  not 
called  a  sickness  and  is  not  likely  to  threaten  life,  is  not  a  fraudu- 
lent concealment,  as  the  applicant  may  have  naturally  supposed 
that  the  question  referred  to  diseases  of  the  same  class  as  those 
specifically  mentioned. 

In  support  of  this  case  may  be  cited  Ames  v.  Manhattan  Life  Ins. 
Co.,  40  App.  Div.  465,  58  N.  Y.  Supp.  244;  Endowment  Rank 
Knights  of  Pythias  v.  Oogbill,  99  Tenn.  28,  41  S.  W.  340;  United 
Brethren  Mut.  Aid  Soc.  v.  Kinter,  12  Wkly.  Notes  Cas.  (Pa.)  76; 
Boos  V.  World  Mut.  Life  Ins.  Co.,  6  Thomp.  &  C.  (N.  T.)  364,  4 
Hun  (N.  Y.)  133;  Conver  v.  Phoenix  Mut  Life  Ins.  Co.,  6  Fed. 
Cas.   368. 

The  court  in  the  last  case  stated  the  principle  to  be  that,  so  far 
as  specific  questions  were  concerned,  the  company  was  entitled 
to  correct  answers,  but  in  regard  to  information  on  matters  to 
which  the  attention  of  the  applicant  was  not  specifically  called 
the  suppression  must  be  of  such  facts  as  might  render  the  in- 
surance unusually  hazardous.  This  principle  was  also  applied  in 
Conover  v.  Massachusetts  Mut.  Life  Ins.  Co.,  6  Fed.  Cas.  318. 

A  case  somewhat  at  variance  with  the  principle  discussed  in 
the  preceding  paragraph  is  Keatley  v.  Travelers'  Ins.  Co.,  187 
Pa.  197,  40  Atl.  808.  The  applicant  had  answered  in  the  negative 
the  question  whether  he  had  had  apoplexy  or  paralysis.  He  had 
been  afflicted  with  some  disease  which  certain  physicians  had 
called  apoplexy,  and  others   paralysis  or  paresis.     He  recovered 
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therefrom  in  a  few  days,  and  other  physicians  said  that  it  was 
impossible  that  it  could  have  been  either  of  the  diseases  men- 
tioned. There  was  some  evidence  tending  to  show  that  his  ill- 
ness was  due  to  excessive  drinking.  He  had  already  disclosed  that 
at  one  time  he  had  drank,  but  stated  that  at  the  time  of  the  applica- 
tion he  was  strictly  temperate.  The  court  held  that  it  was  a  ques- 
ion  for  the  jury  whether  he  should  have  made  a  complete  disclosure 
of  the  facts. 

In  Metropolitan  Life  Ins.  Co.  v.  Rutherford,  95  Va.  773,  30  S.  E. 
383,  where  the  applicant  disclosed  that  he  had  had  a  certain  dis- 
ease, it  was  regarded  as  a  concealment*that  he  did  not  also  dis- 
close another  disease,  though  such  other  disease  was  caused  by 
the  disease  disclosed.  But  in  Billings  v.  Metropolitan  Life  Ins. 
Co.,  70  Vt.  477,  41  Atl.  516,  where  the  insured  stated  that  he 
had  never  had  bronchitis,  but  disclosed  that  he  had  had  measles, 
and  had  been  treated  for  a  bronchial  cold  subsequent  thereto,  the 
court  apparently  was  of  the  opinion  that  as  he  had  disclosed  the 
origin  of  the  disease,  even  if  he  did  have  bronchitis,  there  was 
no  breach  of  warranty  or  concealment  which  would  avoid  the 
policy. 

(e)    Same — Indefinite  or  evasive  ans-^ers. 

The  general  rule  where  the  applicant  gives  indefinite  answers 
has  already  been  discussed.^  In  Provident  Savings  Life  Assur.  Soc, 
of  New  York  v.  Oliver,  22  Tex.  Civ.  App.  8,  53  S.  W.  594,  where 
the  answers  of  the  applicant  as  to  the  time  when  he  had  had  a 
certain  disease  were  conflicting,  the  court  held  that  his  state- 
ments could  not  be  regarded  as  warranties.  In  Smith  v.  ^tna 
Life  Ins.  Co.,  5  Lans.  545,  affirmed  in  49  N.  Y.  211,  where  the 
applicant,  in  reply  to  a  question  whether  he  had  had  certain  spe- 
cific diseases,  answered,  "See  the  surgeon's  report,"  the  court  held 
that  as  there  was  nothing  in  the  nature  of  the  question  making  it 
necessary  to  refer  to  the  surgeon's  report,  and  the  question  related 
to  circumstances  concerning  the  past  state  of  his  health  which  the 
surgeon  could  not  know,  and  which  were  fully  known  and  un- 
derstood by  the  party  himself,  there  was  a  fraudulent  concealment. 
Where  there  is  a  partial  disclosure,  so  as  to  put  the  insurer  on 
notice,  the  inquiry  must  be  followed  up.  In  Mutual  Res.  Fund 
Life  Ass'n  v.  Sullivan  (Tex.  Civ.  App.)  29  S.  W.  190,  the  applicant 
answered  in  the  negative  the  question  whether  he  had  had  any 

1  See  ante,  p.  2012. 
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disease  of  the  head,  throat,  or  lungs,  and  he  disclosed  that  he  had 
had  some  throat  trouble,  for  which  he  had  been  treated  by  a  phy- 
sician. The  court  therefore  held  that,  as  he  had  disclosed  the 
existence  of  throat  trouble,  it  was  the  duty  of  the  insurer,  if 
more  definite  information  was  desired,  to  have  asked  additional 
questions.  It  would  seem,  too,  that  such  was  the  doctrine  in  Dille- 
ber  V.  Home  Life  Ins.  Co.,  69  N.  Y.  256,  25  Am.  Rep.  182,  where 
the  insured,  in  answer  to  the  question  whether  he  had  had  any 
sickness  or  disease  within  the  last  ten  years,  answered  that  he  had 
had  typhoid  fever  nine  years  ago.  The  court  held  that,  as  this 
ans\!ver  was  true,  it  was  not  a  fraudulent  concealment  that  he  did 
not  disclose  other  diseases,  as  the  insurer  should  have  followed  up 
the  inquiry  by  questioning  him  as  to  other  diseases.  Similar  prin- 
ciples seem  to  have  governed  Thies  v.  Mutual  Life  Ins.  Co.,  13 
Tex.  Civ.  App.  280,  35  S.  W.  676. 

(f)    Knoirledge  and  intent  of  applicant. 

Where  the  applicant  declares  that  his  statements  are  true  to  the 
best  of  his  knowledge,  or  that  he  has  not  had  a  certain  disease 
so  far  as  he  is  aware,  the  truth  of  his  answers  is  to  be  determined  by 
his  knowledge. 

This  is  supported  by  Swift  v.  Massachusetts  Mut.  Life  Ins.  Co.,  2  Thomp. 
&  C.  (N.  Y.)  302;  Home  Mut.  Life  Ass'n  v.  Gillespie,  110  Pa.  84, 
1  Atl.  340;  Ohio  Mut.  Life  Ass'n  v.  Draddy,  8  Ohio  N.  P.  140, 
10  S.  &  C.  P.  Dec.  591 ;  United  Brethren  Mut.  Aid  See.  v.  Kinter, 
12  Wkly.  Notes  Cas.  (Pa.)  76;  Washington  Life  Ins.  Co.  v.  Haney, 
10  Kan.  525 ;  Cheever  v.  Union  Central  Life  Ins.  Co.,  5  Ohio  Dec. 
268;  Peck  v.  Washington  Life  Ins.  Co.,  91  App.  Div.  597,  87  N. 
T.  Supp.  210. 

In  Hann  v.  National  Union,  97  Mich.  513,  56  N.  W.  834,  37  Am. 
St.  Rep.  365,  the  court  held  that,  where  the  statements  are  quali- 
fied as  true  to  the  best  of  the  applicant's  knowledge  and  belief, 
it  cannot  be  said  that  he  assumed  or  attempted  to  assume  the 
whole  risk  of  his  answer  being  true,  and,  if  he  believed  that  he 
was  in  good  health  to  the  best  of  his  knowledge,  his  statement 
was  true.  In  Mutual  Life  Ins.  Co.  v.  Selby,  72  Fed.  980,  19  C. 
C.  A.  331,  the  applicant  stated  that  he  was  on  the  pension  roll 
for  general  disability,  but  not  for  any  acute  or  chronic  disease. 
In  a  footnote  on  the  examination  blank  the  assured  said  that 
his  pension  was  obtained  at  the  solicitation  of  a  pension  lawyer, 
13  years  before,  and  that  he  could  give  no  further  particulars.     The 
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court  held  that  this  was  a  qualification  of  his  answer,  and  a  distinct 
declaration  that  he  answered  them  so  far  as  his  memory  served 
him,  so  that  it  was  not  a  warranty  that  he  was  pensioned  for  any 
particular  disease. 

In  Horn  v.  Amicable  Mut>  Life  Ins.  Co.,  64  Barb.  (N.  Y.)  81, 
the  court  lays  down  the  principle  that  the  rule  as  to  life  policies 
is  different  from  that  in  fire  and  marine  policies.  The  applicant 
may  not  know  enough  about  the  human  system  to  be  aware  of  the 
existence  of  some  disease  affecting  a  vital  organ,  and  in  such  case 
it  cannot  be  considered  that  the  applicant  has  warranted  himself  to 
be  free  from  disease.  * 

The  court  took  a  similar  position  in  Knights  of  Pythias  v.  Rosenfeld, 
92  Tenn.  508,  22  S.  W.  204 ;  Standard  Life  &  Accident  Ins.  Co.  v. 
Lauderdale,  94  Tenn.  642,  30  S.  W.  732 ;  Endowment  Rank  Knights 
of  Pythias  v.  Cogbill,  99  Tenn.  28,  41  S.  W.  840 ;  Chicago  Guaranty 
Fund  Life  Soc.  v.  Ford,  104  Tenn.  533,  58  S.  W.  239. 

As  an  extension  of  this  doctrine  it  has  also  been  said  that  the 
knowledge  of  the  applicant  is  a  determining  factor  in  the  consid- 
eration of  the  truth  or  falsity  of  his  answer. 

This  has  been  asserted  In  Fidelity  Mut.  Life  Ass'n  v.  Miller,  92  Fed. 
63,  34  C.  C.  A.  211 ;  Fidelity  Mut.  Life  Ins.  Ass'n  v.  'Jeffords,  107 
Fed.  402,  46  C.  C.  A.  377,  53  L.  R.  A.  193 ;  Mutual  Ben.  Life  Ins. 
Co.  V. 'Robertson,  59  111.  123,  14  Am.  Rep.  8;  Ames  v.  Manhattan 
Life  Ins.  Co.,  40  App.  Div.  465,  58  N.  Y.  Supp.  244;  March  v. 
Metropolitan  Life  Ins.  Co.,  186  Pa.  629,  40  Atl.  1100,  65  Am.  St. 
Rep.  887;  Kettenbach  v.  Omaha  Life  Ass'n,  49  Neb.  842,  69  N.  W. 
135 ;  Insurance  Co.  v.  Ewing,  92  U.  S.  377,  23  L.  Ed.  610 ;  Cheever 
V.  Union  Cent.  Life  Ins.  Co.,  4  Am.  Law  Rec.  155,  5  Ohio  Dec. 
268. 

This  was  also  the  rule  governing  Metropolitan  Life  Ins.  Co.  v. 
Larson,  85  111.  App.  143,  where  the  existence  of  premonitory  symp- 
toms of  disease,  though  discovered  by  his  physician  before  the 
application  was  made,  was  not  brought  to  the  knowledge  of  the 
applicant. 

In  Hogle  V.  Guardian  Life  Ins.  Co.,  29  N.  Y.  Super.  Ct.  567,  4 
Abb.  Prac.  N.  S.  346,  where  the  applicant  answered  in  the  nega- 
tive the  question  whether  he  had  ever  had  any  serious  illness,  it 
appeared  that  he  had  been  ill  a  month  before  he  made  his  applica- 
tion. The  court  regarded  his  answer  merely  as  an  expression  of 
opinion,  and  not  a  warranty  or  absolute  representation.  The  ill- 
ness was  recent,  and  could,  therefore,  not  have  been  forgotten  by 
him,  and,  if  he  did  not  consider  it  a  serious  illness,  the  question  did 


HEALTH  OF  INSURED.  2107 

not  call  for  an  affirmative  answer.  The  court  regarded  this  as  es- 
pecially true  in  this  case,  as  the  applicant  was  apparently  confirmed 
in  his  opinion  as  to  the  character  of  the  illness  by  physicians  who 
testified.  Similarly,  in  Supreme  Ruling  Fraternal  Mystic  Circle  v. 
Crawford  (Tex.  Civ.  App.)  75  S.  W.  844,  the  applicant's  answer  that 
he  had  never  had  a  serious  illness  was  regarded  as  a  mere  expres- 
sion of  opinion,  which,  though  the  fact  was  untrue,  would  not  avoid 
the  policy,  unless  he  knew  of  the  falsity. 

That  the  intent  of  the  applicant  in  making  the  statement  as  to 
his  health  is  an  important  factor  in  determining  the  effect  of  a  false 
answer  or  concealment  seems  to  be  definitely  decided  in  Vose  v. 
Eagle  Life  &  Health  Ins.  Co.,  6  Cush.  (Mass.)  42,  and  Schwarz- 
bach  V.  Ohio  Valley  Protective  Union,  25  W.  Va.  622,  52  Am.  Rep. 
227,  leading  cases  on  the  effect  of  false  statements  generally. 

The  same  view  of  the  importance  of  intent  is  taken  in  German-Ameri- 
can Mut.  Life  Ass'n  v.  Farley,  29  S.  E.  615,  102  Ga.  720;  North- 
western Life  Ins.  Co.  v.  Montgomery,  116  Ga.  799,  43  S.  B.  79; 
Schaible  v.  Washington  Life  Ins.  Co.,  9  Phila.  (Pa.)  136,  1  Wkly. 
Notes  Cas.  369 ;  Washington  Life  Ins.  Co.  v.  Haney,  10  Kan.  525 ; 
United  Brethren  Mut.  Aid  Society  v.  Kinter,  12  Wkly.  Notes  Cas. 
(Pa.)  76;  Levie  v.  Metropolitan  Life  Ins.  Co.,  163  Mass.  117,  39 
N.  E.  792;  Ley  v.  Metropolitan  Life  Ins.  Co.,  120  Iowa,  203,  94 
N.  W.  568. 

According  to  Ley  v.  Metropolitan  Life  Ins.  Co.,  120  Iowa,  203, 
94  N.  W.  568,  and  Levie  v.  Metropolitan  Life  Ins.  Co.,  163  Mass. 
117,  39  N.  E.  792,  the  question  whether  the  knowledge  and  intent 
of  the  applicant  controls  the  effect  of  his  statements  is  regarded 
as  dependent  on  statute.* 

On  the  other  hand,  it  has  been  held  in  well-considered  cases  that 
where  the  statements  are  warranties,  or  the  policy  stipulates  for 
the  absolute  truth  of  the  statements,  the  knowledge,  belief,  or  in- 
tent of  the  applicant  is  not  material. 

This  rule  finds  support  In  Co-operative  Life  Ass'n  v.  Leflore,  53  Miss. 
1;  Foot  V.  Life  Ins.  Co.,  4  Daly  (N.  T.)  285;  Ritzier  v.  World 
Life  Ins.  Co.,  42  N.  Y.  Super.  Ct.  409;  Higgins  v.  John  Hancock 
Mut.  Life  Ins.  Co.,  20  Misc.  Eep.  231,  45  N.  T.  Supp.  414;    Breeze 

2  In  Mutual  Life  Ins.  Co.  v.  Wager,  the   beneficiary,   a   creditor   of   the    in- 

27  Barb.  (N.  T.)  354,  an  action  brought  sured,  had  stated  that,  "to  his  knowl- 

by  the  company  to  recover  money  paid  edge,"   insured  did  not  have  a  certain 

on  a  policy,  it  being  alleged  that  a  mis-  disease,  it  was  held  that  fraud  on  the 

representation  had  been  made  by  the  in-  part  of  the  beneficiary  must  be  shown 

sured  as  to  his  health,  unknown  at  the  to  enable  the  company  to  recover, 
time  of  the  payment,  it  appeared  that 
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V.  Metropolitan  Life  Ins.  Co.,  48  N.  T.  Siipp.  753,  24  App.  Div. 
377;  Metropolitan  Life  Ins.  Co.  v.  Howie,  62  Ohio  St.  204,  56  N. 
E.  908;  Connell  v.  Metropolitan  Life  Ins.  Co.,  16  Pa.  Super.  Ct. 
520 ;  Powers  v.  North  Eastern  Mut.  Life  Ass'n,  50  Vt.  630 ;  Aieher 
V.  Metropolitan  Life  Ins.  Co.,  6  Wkly.  Notes  Cas.  (Pa.)  332;  Cum- 
mings  V.  Kennebec  Mut.  Life  Ins.  Co.,  89  Me.  37,  35  Atl.  1032; 
Mutual  Ben.  Life  Ins.  Co.  v.  Cannon,  48  Ind.  264;  Standard  Life 
&  Accident  Ins.  Co.  v.  Sale,  121  Fed.  664,  57  O.  C.  A.  418,  61  L.  R. 
A.  337. 

(g)   Same — Iiatent  diseases. 

Even  where  there  are  no  qualifying  words,  if  the  applicant  is 
asked  concerning  the  existence  of  a  disease  which  experience  teaches 
us  may  exist  in  a  latent  form,  and  concerning  which  one  may  not 
,in  the  very  nature  of  things  have  an  exact  knowledge,  good  faith 
requires  him  to  disclose  the  facts  only  so  far  as  they  are  known 
to  him  and  as  he  honestly  believes  them  to  be.  This  is  a  rule  laid 
down  in  the  leading  case  of  Moulor  v.  American  Life  Ins.  Co.,  Ill 
U.  S.  335,  4  Sup.  Ct.  466,  28  L.  Ed.  447.  A  similar  principle  gov- 
erned Grattan  v.  Metropolitan  Life  Ins.  Co.,  92  N.  Y.  274,  44  Am. 
Rep.  372,  where  it  was  held  that  a  warranty  that  the  insured  was 
in  good  health  was  not  broken  merely  because  there  were  in  fact 
germs  of  a  hidden  and  lurking  disease,  unknown  to  both  the  per- 
son insured  and  the  applicant.  The  rule  in  this  case  was  followed 
in  Ferguson  v.  Massachusetts  Mut.  Life  Ins.  Co.,  32  Hun,  306,  af- 
firmed without  opinion  in  102  N.  Y.  647. 

Reference  may  also  be  made  to  Schwarzbach  v.  Ohio  Valley  Protective 
Union,  25  W.  Va.  622,  52  Am.  Rep.  227;  Knights  of  Pythias  v. 
Rosenfeld,  92  Teun.  '508,  22  S.  W.  204;  Breeze  v.  Metropolitan 
Life  Ins.  Co.,  48  N.  Y.  Supp.  753.  24  App.  Div.  377;  Sieverts  v. 
National  Benev.  Ass'n,  95  Iowa.  710,  64  N.  W.  671 ;  Schaible  v. 
Washington  Life  Ins.  Co.,  9  Phila.  (Pa.)  136,  1  Wkly.  Notes  Cas. 
369;  Dimick  v.  Metropolitan  Life  Ins.  Co.,  69  N.  J.  Law,  384,  55 
Atl.  291,  62  L.  R.  A.  774 ;  Supreme  Ruling  Fraternal  Mystic  Circle 
v.  Crawford  (Tex.  Civ.  App.)  75  S.  W.  844. 

(h.)   Same — Facts  xrliicli  applicant  is  presumed  to  knoT7. 

A  distinction  is  made  in  Cheever  v.  Union  Cent.  Life  Ins.  Co., 
5  Ohio  Dec.  268,  between  the  necessity  of  disclosing  facts  that  the 
applicant  is  not  presumed  to  know  and  facts  that  he  is  presumed 
to  know. 

A  similar  distinction  seems  to  have  been  the  basis  of  the  decision  in 
March  v.  Metropolitan  Life  Ins.  Co.,  186  Pa.  629,  40  Atl.  1100.  65 
Am.  St.  Rep.  887 ;   Lippincott  v.  Supreme  Council  Royal  Arcanum, 
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64  N.  J.  Law,  309,  45  Atl.  774;  Story  v.  United  Life  &  Accident 
Ass'n,  4  N.  Y.  Supp.  373,  51  Hun,  644,  affirmed  without  opinion 
125  N.  Y.  761,  27  N.  B.  408;  McCormlck  v.  United  Life  &  Acci- 
dent Ass'n,  79  Hun,  340,  29  N.  Y.  Supp.  364 ;  Cummings  v.  Kenne- 
bec Mut.  Life  Ins.  Co.,  89  Me.  37,  35  Atl.  1032 ;  Jeffrey  v.  United 
Order  of  tlie  Golden  Cross,  97  Me.  176,  53  Atl.  1102 ;  Royal  Neigh- 
bors V.  Wallace,  64  Neb.  330,  89  N.  W.  758;  Continental  Life  Ins. 
Co.  V.  Yung,  113  Ind.  159,  15  N.  E.  220,  3  Am.  St.  Rep.  630. 

This  doctrine  is  probably  founded  on  Vose  v.  Eagle  Life  & 
Health  Ins.  Co.,  6  Cush.  (Mass.)  42.  In  this  case  the  applicant 
had  stated  that  he  had  never  been  afflicted  with  pulmonary  disease ; 
that  he  could  not  say  that  he  was  afflicted  with  any  disease,  but 
was  troubled  with  general  debility.  In  fact,  the  applicant  then 
had  consumptive  symptoms,  which  had  developed  some  months 
before  and  were  known  to  him.  The  court  held  that,  these  facts 
being  sufficient  to  induce  a  reasonable  belief  on  the  part  of  the 
applicant  that  he  had  a  disease,  his  statements  were  so  materially 
untrue  as  to  avoid  the  policy,  though  he  did  not  believe  that  he  had 
pulmonary  disease,  and  the  statement  was  not  intentionally  false, 
but  true  according  to  his  belief.  Mr.  May  *  criticises  this  decision, 
remarking  that  "before  the  insured  can  fairly  be  said  to  conceal 
the  fact  of  a  particular  disease,  when  he  does  not  disclose  the  fact 
that  he  has  symptoms  which  may  or  may  not  indicate  the  presence 
of  a  disease,  it  would  seem  that  it  should  at  least  appear  that  he 
knew  or  had  reason  to  believe  they  were  symptoms  of  the  disease 
inquired  about."  The  somewhat  strict  rule  thus  laid  down  in  the 
Vose  Case  seems  to  have  been  repudiated  in  Campbell  v.  New 
England  Mut.  Life  Ins.  Co.,  98  Mass.  381. 

In  Schwarzbach  v.  Ohio  Valley  Protective  Union,  25  W.  Va.  622, 
52  Am.  Rep.  227,  the  court  says  that  as  most  all  the  facts  set  out 
in  applications  for  insurance  are  practically  within  the  knowledge 
of  insured,  if  the  statements  are  untrue  in  point  of  fact,  he  is  guilty 
of  legal  fraud,  though  he  may  not  have  intended  to  deceive;  but 
sometimes  facts  are  stated  which  the  insurer  must,  from  the  nature 
of  the  facts,  know  are  not  stated  as  absolutely  true  within  the  per- 
sonal knowledge  of  the  insured.  When  the  facts  stated  are  of  this 
description,  the  policy  should  not  be  avoided  merely  because  the 
statement  turns  out  afterwards  to  be  in  point  of  fact  untrue,  if  it 
was  made  in  perfect  good  faith  and  in  the  full  belief  that  it  was 
true.     On  the  other  hand,  an  answer  that  the  applicant  has  not 

s  May  on  Insurance,  vol.  1,  §  203, 
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had  a  serious  illness  for  several  years  must  be  regarded  as  made 
on  his  personal  knowledge,  so  as  to  avoid  the  policy,  if  untrue, 
though  he  did  not  make  the  statement  in  bad  faith. 

In  several  cases  the  courts  have  taken  cognizance  of  the  fact  that 
a  mere  la3mian  cannot  be  presumed  to  knov^  the  existence  of  a  dis- 
ease which  a  physician  cannot  discover,  or  cibout  which  physicians 
differ  in  opinion. 

This  was  recognized  in  Scbaible  v.  Washington  Life  Ins.  Co.,  9  Phila. 
(Pa.)  136 ;  Keatley  v.  Travelers'  Ins.  Co.,  187  Pa.  197,  40  Atl.  808 ; 
Davis  V.  Supreme  Lodge  Benights  of  Honor,  35  App.  Div.  354,  54 
N.  Y.  Supp.  1023 ;  and  in  the  often  cited  case  of  Insurance  Co.  v. 
Trefz,  104  U.  S.  197,  26  U  Ed.  708,  affirming  24  Fed.  Cas.  177. 

In  the  Trefz  Case  the  applicant  had  answered  in  the  negative  the 
question  whether  he  had  ever  had  certain  diseases,  including  dis- 
ease of  the  brain.  He  had  suifered  from  sunstroke.  While  true 
sunstroke  is  regarded  by  physicians  as  a  disease  of  the  brain,  the 
ordinary  case  of  heat  prostration  called  sunstroke  is  not  sunstroke, 
and  is  not  a  disease  of  the  brain.  The  court,  therefore,  considered 
the  answer  of  the  applicant  as  simply  a  statement  that  he  had  never 
been  sick  with  disease  of  the  brain,  and,  in  the  absence  of  proof 
that  what  he  called  sunstroke  was  in  fact  true  sunstroke,  it  could 
not  be  said  that  his  answer  was  false. 

(i)    What  is  meant  by  "good  Healtt"  or  "soimd  health." 

In  the  preceding  subdivisions  the  general  principles  applicable 
in  determining  the  truth  or  falsity  of  statements  as  to  applicant's 
health  have  been  considered.  It  is  manifest,  however,  that  the  final 
decision  must  rest  upon  a  determination  as  to  what  constitutes  a 
diseased  or  a  healthy  physical  condition.  So  diverse  are  the  facts, 
and  consequently  the  decisions,  on  this  question,  that  a  full  dis- 
cussion can  be  little  more  than  a  statement  of  the  facts  and  the 
decisions  in  each  case. 

It  is  important  that  it  should  be  determined  at  the  outset  how 
a  statement  that  the  applicant  is  in  "good  health"  or  "sound  health" 
shall  be  construed.  While  it  cannot  be  claimed  that  there  is  any 
definite  rule  as  to  what  constitutes  sound  health,  but  each  case  must 
be  determined  on  its  peculiar  facts,  a  few  general  principles  may 
be  deduced  from  the  cases. 

A  statement  that  the  applicant  is  in  "good  health"  or  in  "soimd 
health"  means  that  he  is  free  from  any  disease  or  ailment  that  af- 
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fects  the  general  soundness  and  healthfulness  of  the  system.  It 
does  not  necessarily  mean  perfect  health  or  absolute  freedom  from 
every  slight  or  temporary  derangement  of  the  fimctions  of  the  or- 
gans. If  the  applicant  is  free  from  apparent  sensible  disease,  and 
imconscious  of  any  derangement  of  important  organic  functions, 
he  may  truthfully  say  that  he  is  in  good  health,  though  he  may  have 
some  slight  or  temporary  indisposition. 

These  are  the  principles  that  may  be  deduced  from  Maine  Benefit  Ass'n 
V.  Parks,  16  Atl.  339,  81  Me.  79,  10  Am.  St.  Rep.  240;  Brown  v. 
Metropolitan  Life  Ins.  Co.,  65  Mich.  806,  32  N.  W.  610,  8  Am.  St. 
Rep.  894;  Manhattan  Life  Ins.  Co.  v.  Carder,  82  Fed.  986,  27  C. 
O.  A.  344;  Goucher  v.  Northwestern  Traveling  Men's  Ass'n  (C.  C.) 
20  Fed.  596;  Conver  v.  Phcenix  Mut.  Life  Ins.  Co.,  6  Fed.  Cas. 
368 ;  Sieverts  v.  National  Ben.  Ass'n,  95  Iowa,  710,  64  N.  W.  671 , 
Baldi  V.  Metropolitan  Ins.  Co.,  18  Pa.  Super.  Ct.  599;  Boyle  v. 
Northwestern  Mut.  Relief  Ass'n,  95  Wis.  312,  70  N.  W.  351;  Met- 
ropolitan Life  Ins.  Co.  v.  Howie,  62  Ohio  St.  204,  56  N.  E.  908; 
Ohio  Mut.  Life  Ass'n  v.  Draddy,  8  Ohio  N.  P.  140,  10  S.  &  C.  P. 
Dec.  591 ;  Morrison  v.  Wisconsin  Odd  Fellows'  Mut.  Life  Ins.  Co., 
59  Wis.  162,  18  N.  W.  13 ;  Packard  v.  Metropolitan  Life  Ins.  Co.. 
54  Atl.  287,  72  N.  H.  1 ;  Clemens  v.  Metropolitan  Life  Ins.  Co.,  20 
Pa.  Super.  Ct.  567;  JefCrey  v.  United  Order  of  Golden  Cross,  53 
Atl.  1102,  97  Me.  176. 

In  the  leading  case  of  Grattan  v.  Metropolitan  Life  Ins.  Co.,  92 
N.  Y.  274,  44  Am.  Rep.  372,  affirming  28  Hun,  430,  it  was  held  that 
a  person  was  in  good  health,  within  the  meaning  of  the  application, 
if  he  indicated  in  his  actions  and  appearance  no  symptoms  or  traces 
of  disease,  and  to  the  ordinary  observation  of  a  friend  or  relative 
was  in  truth  well,  though  the  germs  of  a  hidden  and  lurking  disease 
then  existed.  In  Morrison  v.  Wisconsin  Odd  Fellows'  Mut.  Life 
Ins.  Co.,  59  Wis.  162,  18  N.  W.  13,  it  was  said  that  an  indisposition, 
which  yields  readily  to  medical  treatment,  is  not  inconsistent  with 
a  statement  that  the  person  so  afflicted  is  in  sound  health.  A 
similar  doctrine  was  announced  in  Holloman  v.  Life  Ins.  Co.,  12 
Fed.  Cas.  383.  It  has  been  held,  too,  in  Robinson  v.  Metropolitan 
Life  Ins.  Co.,  1  App.  Div.  269,  37  N.  Y.  Supp.  146,  affirmed  without 
opinion  157  N.  Y.  711,  53  N.  E.  1131,  that  the  term  "sound  health" 
refers  to  the  physical  condition  of  the  person,  and  that  one  whose 
mental  condition  is  that  of  an  imbecile,  and  who  is  in  fact  a  cripple, 
may  nevertheless  be  in  sound  health.  The  general  definition  has, 
however,  been  qualified  to  some  extent  in  Galbraith's  Adm'r  v.  Ar- 
lington Mut.  Life  Ins.  Co.,  12  Bush  (Ky.)  29,  where  the  court  said 
that  the  statement  that  the.  applicant  was  in  good  health  imports 
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that  he  is  in  a  reasonably  good  state  of  health,  so  that  he  might  be 
insured  with  ordinary  safety  and  upon  common  terms. 

In  Maine  Ben.  Ass'n  v.  Parks,  16  Atl.  339,  81  Me.  79,  10  Am.  St. 
Rep.  240,  it  was  held,  however,  that  where  the  applicant  had  stated 
that  she  was  in  good  health,  and  it  appeared  that  she  had  typhoid 
fever  a  few  months  before  her  application  was  made,  and  shortly 
after  the  application  was  made  showed  unmistakable  signs  of  con- 
sumption, she  could  not  have  been  in  good  health,  in  view  of  the 
company's  contention  that  there  was  an  unbroken  connection  be- 
tween the  fever  and  the  consumption,  the  one  running  into  the  other. 
Similarly  it  was  held,  in  Jeffrey  v.  United  Order  of  the  Golden 
Cross,  97  Me.  176,  53  Atl.  1102,  that  a  woman  afflicted  for  20  years 
with  severe  dyspepsia,  which  yielded  to  treatment  with  difficulty, 
cannot  be  said  to  be  in  good  health. 

The  principle  has  been  applied  in  Peacock  v.  New  York  Life  Ins. 
Co.,  20  N.  Y.  293,  affirming  14  N.  Y.  Super.  Ct.  338,  to  representa- 
tions in  an  application  for  reinstatement  after  forfeiture  of  the  pol- 
icy for  nonpayment  of  the  premium.  In  his  original  application, 
the  applicant  recited  that  he  had  been  afflicted  with  certain  diseases. 
The  court  held  that  if,  at  the  time  of  the  reinstatement,  the  insured 
was  not  afflicted  with  any  disease  other  than  those  mentioned  in 
the  original  application,  and  they  had  not  been  aggravated,  so  as 
to  make  his  condition  substantially  different  from  what  it  was  at 
the  time  of  the  original  application,  he  was  in  good  health,  within 
the  meaning  of  the  application  for  reinstatement.  In  Massachu- 
setts Ben.  Life  Ass'n  v.  Robinson,  104  Ga.  256,  30  S.  E.  918,  42  L. 
R.  A.  261,  it  was  said  that  a  statement  in  an  application  for  rein- 
statement, rendered  necessary  by  the  lapse  of  the  policy,  to  the 
effect  that  the  insured  is  in  good  health,  is  not  to  be  considered 
as  a  warranty  that  his  health  is  absolutely  perfect,  but  only  that 
his  health  is  practically  the  same  as  it  was  when  the  policy  was 
issued. 

(j)    What  is  meant  by  "serions  illness." 

In  probably  all  applications  the  applicant  is  obliged  to  say 
whether  he  has  had  any  serious  illness.  The  term,  "serious  illness" 
has  been  construed  to  mean  such  an  illness  as  has,  or  ordinarily 
does  have,  a  permanent  detrimental  effect  on  the  system,  or  renders 
the  risk  unusually  hazardous. 

This  Is  the  construction  adopted  In  Illinois  Masons'  Ben.   Society  v. 
Winthrop,  85  111.  537;    Goucher  v.  Northwestern  Traveling  Men's 
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Ass'n  (O.  O.)  20  Fed.  596;  HJgbee  v.  Guardian  Mut  Life  Ins.  Co., 
66  Barb.  (N.  Y.)  462,  affirmed  In  53  N.  T.  603 ;  Rand  v.  Provident 
Sav.  Life  Assur.  Society,  97  Tenn.  291,  37  S.  W.  7;  Continental 
Life  Ins.  Go.  v.  Yung,  113  Ind.  162,  15  N.  B.  220,  3  Am.  -St.  Rep. 
630 ;  Alabama  Gold  Life  Ins.  Co.  v.  Johnston.  80  Ala.  467,  2  South. 
125,  59  Am.  Rep.  816;  New  York  Life  Ins.  Co.  v.  Flack,  3  Md. 
341,  56  Am.  Dec.  742 ;  Drakeford  v.  Supreme  iConclave  Knights  of 
Damon,  61  S.  0.  338,  39  S.  E.  523. 

In  Holloman  v.  Life  Ins.  Co.,  12  Fed.  Cas.  383,  it  was  held  that 
a  statement  by  the  applicant  that  he  had  not  had  a  severe  disease 
does  not  refer  to  the  ordinary  diseases  of  the  country,  which  yield 
readily  to  medical  treatment  and  do  not  tend  to  shorten  life.  Nev- 
ertheless it  is  well  established  that  the  term  "serious  disease"  does 
not  necessarily  refer  to  a  disease  that  is  dangerous. 

Peacock  v.  New  York  Life  Ins.  Co.,  20  N.  Y.  293,  affirming  14  -N.  Y. 
Super.  Ct.  338;  Metropolitan  Life  Ins.  Co.  v.  Howie,  62  Ohio  St. 
204,  56  N.  E.  908;  Drakeford  v.  Supreme  Conclave  Knights  of 
Damon,  61  S.  C.  338,  39  S.  B.  523;  Boyle  v.  Northwestern  Mut. 
Relief  Ass'n,  95  Wis.  332,  70  N.  W.  351. 

In  Wynn  v.  Provident  Life  &  Trust  Co.,  91  N.  Y.  Supp.  167,  99 
App.  Div.  103,  insured  stated  in  his  application  for  the  policy  that 
he  had  applied  to  a  sanitarium  for  treatment  for  alcoholism,  stat- 
ing that  he  had  drunk  liquor  for  14  years  to  the  extent  of  25  drinks 
a  day.  While  in  the  sanitarium  his  nerves  and  physical  condition 
were  such  that  he  remained  in  bed  most  of  the  time,  and  finally  the 
treatment  was  discontinued  because  of  a  complication  of  diseases. 
It  was  held  that  his  statement  that  he  had  never  been  seriously  ill 
must  be  regarded  as  false  and  fraudulent,  so  as  to  avoid  the  policy. 

(k)    Slight  or  temporary  ailments. 

As  has  already  been  stated,  the  term  "good  health"  or  "sound 
health"  does  not  necessarily  mean  that  the  applicant  is  free  from 
every  slight  or  temporary  ailment  which  does  not  affect  his  general 
health.  So,  too,  when  asked  whether  he  had  had  any  serious  ill- 
ness or  local  disease,  the  applicant  is  not  bound  to  disclose  every 
slight  or  temporary  ailment  he  has  had.  As  said  in  Galbraith's 
Adm'r  v.  Arlington  Mut.  Life  Ins.  Co.,  12  Bush  (Ky.)  29,  the  object 
of  such  inquiries  is  to  get  such  information  as  will  enable  the  in- 
surer to  judge  of  the  character  of  the  risk  that  is  offered,  and  a 
disease  which  is  merely  temporary  in  its  appreciable  effect  on  the 
B.B.INS.— 133 
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health,  and  has  no  continuing  tendency  to  shorten  life,  need  not  be 

mentioned. 

These  principles  are  upheld  in  Connecticut  Mut.  Life  Ins.  Co.  v.  Union 
Trust  Co.,  112  U.  S.  250,  5  Sup.  Ct.  119,  28  L.  Ed.  708;  Conver 
V.  Phoenix  Mut.  Life  Ins.  Co.,  6  Fed.  Cas.  368 ;  Eisner  v.  Guardian 
Mut.  Life  Ins.  Co.,  8  Fed.  Cas.  398;  Swick  v.  Home  Ins.  Co.,  23 
Fed.  Cas.  550;  Goucher  v.  Northwestern  Traveling  Men's  Ass'n 
(C.  C.)  20  Fed.  596;  Dreier  v.  Continental  Life  Ins.  Co.  (C.  C.) 
24  Fed.  670 ;  Bernays  v.  U.  S.  Mut.  Accident  Ass'n  (C.  C.)  45  Fed. 
456;  Manufacturers'  Ace.  Indemnity  Co.  v.  Dorgan,  58  Fed.  945, 
7  C.  C.  A.  581;  Penn  Mut.  Life  Ins.  Co.  v.  Mechanics'  Sav.  Bank 
&  Trust  Co.,  72  Fed.  413,  19  C.  C.  A.  286,  38  L.  R.  A.  33,  70 ;  Man- 
hattan Life  Ins.  Co.  v.  Carder,  82  Fed*  986,  27  C.  C.  A.  344 ;  Fideli- 
ty Mut.  Life  Ass'n  v.  Miller,  92  Fed.  63,  34  C  C.  A.  211 ;  McClain 
V.  Provident  Sav.  &  Life  Assur.  Soc.  (C.  C.)  105  Fed.  834;  Caruth- 
ers  V.  Kansas  Mut.  Life  Ins.  Co.  (C.  C.)  108  Fed.  487;  Alabama 
Gold  Life  Ins.  Co.  v.  Johnston,  80  Ala.  467,  2  South.  125,  59  Am, 
Rep.  816;  Mutual  Reserve  Fund  Life  Ass'n  v.  Farmer,  65  Ark 
581,  47  S.  W.  850 ;  Federal  Life  Ass'n  v.  Smith,  86  111.  App.  427 
Northvcestern  Mut.  Life  Ins.  Co.  v.  Heimann,  93  Ind.  24 ;  North 
western  Mut.  Life  Ins.  Co.  v.  Woods,  54  Kan.  663,  39  Pac.  189 
Mutua.1  Ben.  Life  Ins.  Co.  v.  Daviess'  Ex'r,  87  Ky.  541,  9  S.  W. 
812;  Brown  v.  Metropolitan  Life  Ins.  Co.,  65  Mich.  306,  32  N.  W, 
610,  8  Am.  St.  Rep.  894;  Pudritzky  v.  Supreme  Lodge  Knights  of 
Honor,  76  Mich.  428,  43  N.  W.  373;  Plumb  v.  Penn  Mut.  Life 
Ins.  Co.,  108  Mich.  94,  65  N.  W.  611;  Mutual  Reserve  Fund  Life 
Ass'n  V.  Ogletree,  77  Miss.  7,  25  South.  869 ;  Cushman  v.  United 
States  Life  Ins.  Co.,  70  N.  T.  72 ;  Higbee  v.  Guardian  Mut.  Life 
Ins.  Co.,  66  Barb.  462,  affirmed  in  53  N.  T.  603 ;  Barteau  v.  Phoenix 
Life  Ins.  Co.,  1  Hun,  430,  3  Thomp.  &  C.  576,  67  Barb.  354,  affirmed 
in  67  N.  Y.  595 ;  Boehm  v.  Commercial  Alliance  Life  Ins.  Co.,  9 
Misc.  Rep.  529,  30  N.  T.  Supp.  660 ;  Tooker  v.  Security  Trust  Co., 
49  N.  X,  Supp.  814,  26  App.  Div.  372 ;  Breese  v.  Metropolitan  Life 
Ins.  Co.,  37  App.  Div.  152,  55  N.  Y.  Supp.  775 ;  Genung  v.  Metro- 
politan Life  Ins.  Co.,  69  N.  T.  Supp.  1041,  60  App.  Div.  424 ;  Ohio 
Mut.  Life  Ass'n,  etc.,  v.  Draddy,  8  Ohio  N.  P.  140,  10  S.  &  C.  P. 
Dec.  591 ;  Metropolitan  Life  Ins.  Co.  v.  Howie,  62  Ohio  St.  204,  50 
N.  E.  908;  Cheever  v.  Union  Cent.  Life  Ins.  Co.,  8  Ohio  Dec.  175, 
6  Wkly.  Law  Bui.  196;  Baldi  v.  Metropolitan  Ins.  Co.,  18  Pa. 
Super.  Ct.  599 ;  Rand  v.  Provident  Sav.  Life  Assur.  Soc,  97  Tenn. 
291,  37  S.  W.  7;  Endowment  Rank  Knights  of  Pythias  v.  Cogbill, 
99  Tenn.  28,  41  S.  W.  340;  Morrison  v.  Wisconsin  Odd  Fellows' 
Mut.  Life  Ins.  Co.,  59  Wis.  162,  18  N.  W.  13;  Billings  v.  Metro- 
politan Life  Ins.  Co.,  41  Atl.  516,  70  Vt.  477;  Brown  v.  Metro- 
politan Life  Ins.  Co.,  65  Mich.  306,  32  N.  W.  610,  8  Am.  St.  Rep. 
894 ;  World  Mut.  Life  Ins.  Co.  v.  Schultz,  73  111.  586 ;  McDermott 
V.  Modern  Woodmen,  97  Mo.  App.  636,  71  S.  W.  833;  Clemens  v. 
Metropolitan  Life  Ins.  Co.,  20  Pa.  Super.  Ct.  567;  Metropolitan 
Life  Ins.  Co.  7.  McTague,  49  N.  J.  Law,  587,  9  Atl.  7C6,  GO  Am. 
Rep.  661. 
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In  Texas  a  somewhat  different  rule  has  been  adopted.  In  Mutual 
Life  Ins.  Co.  v.  Simpson  (Tex.  Civ.  App.)  28  S.  W.  837,  the  court 
said  that  a  question  as  to  whether  the  applicant  had  ever  had  head- 
ache, severe,  protracted,  or  frequent,  did  not  refer  to  occasional  and 
temporary  attacks  of  that  character,  which  were  the  results  of  acci- 
dental causes,  such  as  temporary  overwork.  The  case  was,  how- 
ever, subsequently  reversed  in  88  Tex.  333,  31  S.  W.  501,  28  L.  R. 
A.  765,  53  Am.  St.  Rep.  757;  the  court  holding  that  the  term 
"disease"  may  include  ailments  more  or  less  trivial.  Chief  Justice 
Hume,  however,  dissented,  holding  that  the  inquiry  as  to  headaches 
concerned  only  such  as  could  be  called  diseases,  and  impaired  or 
menaced  the  applicant's  functional  vitalities,  and  lessened  the  prob- 
abilities of  the  average  duration  of  his  life. 

In  New  York  Life  Ins.  Co.  v.  Baker,  83  Fed.  647,  27  C.  C.  A.  658, 
affirming  (C.  C.)  77  Fed.  550,  the  insured  was  asked  to  give  full 
particulars  of  any  serious  illness  he  had  had  since  childhood.  Fol- 
lowing this  was  a  question  as  to  when  he  had  last  been  confined 
to  his  house.  The  court  intimates,  though  it  does  not  decide,  that, 
in  view  of  the  juxtaposition  of  these  two  questions,  it  would  have 
been  natural  for  the  insured  to  infer  that  the  last  question  referred 
to  a  serious  illness,  and  not  to  some  merely  temporary  or  slight 
indisposition,  so  that  he  would  not  be  obliged  to  disclose  the  fact 
that  he  had  been  confined  to  the  house  by  some  such  slight  or  tem- 
porary illness.  In  McDermott  v.  Modern  Woodmen  of  America, 
97  Mo.  App.  636,  71  S.  W.  833,  the  applicant  was  asked  if  he  was 
of  sound  mental  and  physical  health,  and  free  from  disease  or  injury. 
The  trial  court  instructed  the  jury  that  the  meaning  of  the  inquiry 
was  whether  the  applicant  had  any  grave,  important,  or  serious 
disease;  that  it  did  not  embrace  a  mere  temporary  ailment  or  in- 
disposition having  no  tendency  to  undermine  or  weaken  the  con- 
stitution. In  view  of  the  further  instruction  that  the  answer  to 
such  question  must  be  literally  true  or  there  could  be  no  recov- 
ery, it  was  held  to  be  correct.  In  Mutual  Reserve  Fund  Life  Ass'n 
V.  Farmer,  65  Ark.  581,  47  S.  W.  850,  the  court  construed  the  ques- 
tion as  to  serious  illness  as  having  no  reference  to  mere  temporary 
disorders  or  slight  functional  disturbances,  which  do  not  affect  the 
general  health  or  continuance  of  life.  Judge  Battle  dissented,  hold- 
ing in  effect  that,  under  a  warranty  that  his  answers  were  full,  true, 
and  complete,  the  applicant  was  bound  to  disclose  everything  re- 
lating to  his  physical  condition.  Where  the  question  was:  "Have 
you  had  any  serious  illness,  local  disease,  or  personal  injury?"  the 
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court  held,  in  Modern  Woodmen  of  America  v.  Von  Wald,  6  Kan. 
App.  231,  49  Pac.  782,  that  the  adjective  "serious"  could  not  be 
extended  to  qualify  the  words  "local  disease  or  personal  injury," 
and  that  a  negative  answer  to  the  question  was  false  if  the  applicant 
had  had  any  local  disease,  whether  it  was  serious  or  not.  The  con- 
trary was  held,  however,  in  the  prior  case  of  Southern  Life  Ins.  Co. 
V.  Wilkinson,  53  Ga.  535,  where  the  court  held  that  the  word  "se- 
rious," in  such  a  question,  applied  to  and  quaHfied  each  of  the  terms 
so  designated.  The  court  remarks  that  any  other  construction 
would  have  required  the  applicant  to  comply  with  an  impossibility; 
that  to  ask  one  over  40  years  of  age  to  state  every  local  disease  he 
might  have  had  during  his  lifetime,  whether  serious  or  trifling, 
would  be  absurd,  as  no  one  could  possibly  comply  therewith. 

In  Endowment  Rank  Knights  of  Pythias  v.  Cogbill,  99  Tenn.  28, 
41  S.  W.  340,  the  court  said  that  it  is  not  every  slight  or  temporary 
illness,  especially  when  not  specifically  inquired  about,  that  must 
be  revealed,  but  only  those  attacks  which  have  in  some  degree  a 
detrimental  influence  on  the  general  health  and  constitution  of  the 
applicant.  In  Price  v.  Phoenix  Mut.  Life  Ins.  Co.,  17  Minn.  497 
(Gil.  473),  10  Am.  Rep.  166,  a  case  that  is  regarded  as  a  leading  one, 
the  court  lays  down  the  principle  that  where  the  answer  is  that  the 
applicant  has  not  had  certain  specified  diseases,  or  has  had  no  se- 
vere or  serious  illness  or  disease,  and  it  appears  that  he  has  had 
some  slight  or  temporary  ailment,  the  real  question  is  whether  such 
slight  or  temporary  ailment  constituted  a  disease.  So  it  was  said 
in  McGrath  v.  Metropolitan  Life  Ins.  Co.,  6  N.  Y.  St.  Rep.  376,  that, 
before  a  temporary  illness  can  be  called  a  disease,  it  must  be  such 
as  to  indicate  a  vice  in  the  constitution,  or  have  a  bearing  on  the 
general  health  or  continuance  of  life,  or  be  of  such  character  that 
to  common  understanding  it  would  be  called  a  disease.  And  a 
similar  principle  was  asserted  in  Illinois  Life  Ins.  Co.  v.  Lindley, 
110  III.  App.  161.  According  to  Providence  Life  Assur.  Soc.  v. 
Reutlinger,  58  Ark.  528,  25  S.  W.  835,  where  the  questions  as  to 
the  physical  condition  are  in  such  terms  as  to  include  trivial  illness, 
they  should  be  interpreted  as  referring  only  to  such  illness  as  affects 
the  risk  to  be  assumed.  In  Meyers  v.  Woodmen  of  the  World, 
193  Pa.  470,  44  Atl.  563,  the  applicant  stated  that  he  had  never  had 
any  serious  illness,  though  in  fact,  but  two  months  before,  he  had 
a  severe  attack  of  typhoid  fever.  The  court  says  that  while  it  is 
true  that,  where  the  previous  illness  is  of  a  trifling  and  unimpor- 
tant character,  a  question  fairly  arises  whether  the  illness  should 
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be  submitted  to  the  jury,  it  is  not  possible  to  regard  the  disease 
known  as  typhoid  fever  as  being  of  that  character.  This  is  espe- 
cially true  of  a  disease  which  leaves  so  many  after  effects  as  typhoid 
fever.  But  it  was  said,  in  Rondinella  v.  Metropolitan  L,ife  Ins.  Co., 
18  Pa.  Super.  Ct.  613,  that  the  fact  that  the  applicant  had  had  a 
mild  attack  of  angina  pectoris,  which  was  cured  at  the  time,  does 
not  show  that  he  had  an  incurable  disease  prior  to  the  date  of  the 
policy. 

(I)    Existence  of  diseases  in  general. 

As  has  already  been  stated,  the  cases  in  which  specific  diseases 
have  been  considered  in  their  bearing  on  the  applicant's  statements 
as  to  his  health  are  numerous  and  varied.  In  Supreme  Lodge 
Knights  of  Pythias  v.  Taylor  (Ala.)  24  South.  247,  the  court  held 
that  drunkenness  was  not  a  disease.  Insensibility  from  taking 
chloroform  is  not  a  disease  (Mutual  Reserve  Fund  Life  Ass'n  v. 
Farmer,  65  Ark.  581,  47  S.  W.  850).  In  Illinois  Masons'  Ben.  Soc. 
v.  Winthrop,  85  111.  537,  the  court  held  that  a  representation  that 
an  applicant  had  a  florid  appearance,  when  in  fact  he  was  pale  and 
emaciated,  would  not  avoid  the  policy,  as  such  appearance  was  no 
indication  of  disease.  Where  the  insured  answers  "No"  to  the 
question  whether  he  has  had  the  disease  rheumatism  (Price  v.  Phce- 
nix  Mut.  Life  Ins.  Co.,  17  Minn.  497  [Gil.  473]  10  Am.  Rep.  166), 
the  fact  that  he  has  had  subacute  rheumatism  does  not  falsify  the 
answer.  A  question  whether  insured  has  had  open  sores  was  held 
(Home  Mut.  Life  Ass'n  v.  Gillespie,  110  Pa.  84,  1  Atl.  340)  to  mean 
such  as  result  from  some  functional  derangement,  and  not  from 
wounds  or  accidental  injuries. 

Where  the  insured  answered  "No"  to  the  question  whether  he 
had  had,  during  the  preceding  years,  any  sickness  or  disease,  and 
it  was  admitted  that  he  had  had  a  tumor  on  his  neck  (Union  Cen- 
tral Life  Ins.  Co.  v.  Cheever,  7  Ohio  Dec.  254,  2  Wkly.  Law  Bui. 
19),  the  question  whether  the  insured  had  had  a  sickness  or  dis- 
ease was  to  be  determined  by  the  meaning  of  those  terms  as  pop- 
ularly and  ordinarily  understood.  In  Story  v.  United  Life  &  Ace. 
Ins.  Ass'n,  51  Hun,  644,  4  N.  Y.  Supp.  373,  afHrmed  in  125  N.  Y. 
761,  27  N.  E.  408,  the  insured  stated  in  his  application  that  his 
health  was  then  and  usually  good.  He  showed  the  medical  ex- 
aminer a  pimple  on  his  tongue,  but  stated  that  it  was  not  serious. 
The  physician  made  only  a  cursory  examination  and  discovered  no 
indications  of  disease.    For  two  or  three  years  there  had  been  symp 
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toms  of  cancer,  and  insured  tiad  consulted  two  physicians  before 
applying  for  the  policy.  Shortly  after  the  policy  was  issued  he 
procured  medical  treatment,  underwent '  an  operation,  and  died. 
It  was  held  that  his  answer  was  a  false  one,  avoiding  the  policy. 
On  the  other  hand,  it  was  said,  in  Peck  v.  Washington  Life  Ins. 
Co.,  91  App.  Div.  597,  87  N.  Y.  Supp.  210,  that  though  the  applicant 
had  a  sore  on  his  tongue  at  the  time  of  the  application,  which  sub- 
sequently developed  into  cancer,  from  an  operation  on  which  he 
died,  this  did  not  establish  that  the  applicant  had  cancer  at  the  time 
of  the  application,  or  had  then  any  reason  to  believe  that  the  sore 
was  a  cancer. 

In  Smith  v.  Metropolitan  Life  Ins.  Co.,  183  Pa.  504,  38  Atl.  1038, 
the  applicant  stated  that  he  had  not  had  any  disease  of  the  heart. 
It  appeared  that  about  four  months  previous  he  had  typhoid  fever 
for  six  or  seven  weeks,  from  which,  however,  he  fully  recovered. 
The  physician  who  attended  him  testified  that  he  had  a  dilated, 
weak  heart.  The  partner  of  the  attending  physician  stated  that  he 
had  occasionally  visited  the  applicant  and  found  he  had  a  weak 
heart.  The  medical  examiner,  however,  reported  that  he  discovered 
no  intermittance  or  irregularity  or  weakness  in  the  heart  action. 
This  report  was  sustained  by  his  testimony,  in  which  he  explained 
the  nature  and  extent  of  his  examination,  and  that,  as  to  the  con- 
dition of  the  heart  and  lungs,  it  was  thorough.  The  court  held  that 
it  could  not  say  as  a  matter  of  law  that  insured  had  a  weak  heart 
when  the  policy  was  issued. 

Where  the  applicant  fails  to  disclose  the  existence  of  kidney  dis- 
ease, the  policy  is  avoided  (Archibald  v.  Mutual  Life  Ins.  Co.,  38 
Wis.  542)  ;  but  the  fact  that  the  insured  had  a  kidney  trouble  is  not 
inconsistent  with  an  answer  that  he  never  had  disease  of  the  kid- 
neys (Hogan  V.  Metropolitan  Life  Ins.  Co.,  164  Mass.  448,  41  N.  E. 
6'63).  So,  in  Brown  v.  Metropolitan  Life  Ins.  Co.,  65  Mich.  306,  32 
N.  W.  610,  8  Am.  St.  Rep.  894,  where  the  insured  declared  that  he 
was  in  sound  health,  and  there  was  evidence  tending  to  show  that 
the  insured  had  Bright's  disease,  it  was  proper  to  instruct  the  jury 
that,  in  order  to  find  the  answers  false,  they  must  also  find  that  the 
insured  had  some  disease  of  a  serious  nature,  and  not  a  mere  tem- 
porary ailment.  In  Continental  Life  Ins.  Co.  v.  Yung,  113  Ind. 
162,  15  N.  E.  220,  3  Am.  St.  Rep.  630,  where  the  applicant  stated 
that  he  had  never  had  a  disease  of  the  kidneys,  and  the  evidence 
was  conflicting  as  to  whether  the  symptoms  indicated  a  disease  or 
some  mere  temporary  derangement,  due  to  a  cold,  the  court  held 
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that,  unless  the  ailment  was  of  a  character  well  defined  and  so 
marked  as  to  derange  for  a  time  the  functions  of  the  organ,  the 
denial  of  the  existence  of  the  disease  would  not  avoid  the  policy. 
But  where  there  was  evidence  that  the  applicant  had  been  afflicted 
with  renal  colic,  and  had  undergone  an  operation  for  gall  stones, 
it  was  held  (Weinstraub  v.  Metropolitan  Life  Ins.  Co.,  27  Misc. 
Rep.  540,  58  N.  Y.  Supp.  295)  that  there  could  be  no  recovery,  in 
view  of  the  applicant's  denial  that  he  had  been  afflicted  with  kidney 
disease. 

(m)   Diseases  of  tbe  digestive  organs— Dyspepsia. 

The  question  whether  the  applicant  has  ever  had  the  disease  of 
"affection  of  the  liver"  was  held,  in  Connecticut  Mut.  Life  Ins.  Co. 
V.  Union  Trust  Co.,  112  U.  S.  250,  5  Sup.  Ct.  119,  28  L.  Ed.  708,  to 
be  fairly  and  truthfully  answered  in  the  negative,  if  the  insured 
had  never  had  an  affection  of  that  organ  which  amounted  to  a  dis- 
ease; that  is,  of  such  a  character  as  to  materially  disturb  the  vital 
functions.  In  Murphy  v.  Mutual  Ben.  Life  &  Fire  Ins.  Co.,  6  La. 
Ann.  518,  the  policy  was  on  the  life  of  the  slave,  conditioned  that 
the  slave  should  have  had  no  chronic  disease  at  the  time  of  the 
insurance.  The  policy  was  issued  in  June,  and  the  slave  died  Oc- 
tober 23d.  By  the  post  mortem  examination,  made  15  hours  after 
death,  the  physicians  concluded  that  he  had  died  of  chronic  in- 
flammation of  the  intestines,  and  there  was  evidence  that  the  slave 
had  been  attended  for  inflammation  of  the  bowels  in  July.  The 
court  held,  however,  that  this  was  not  sufficient  to  show  that  the 
inflammation  was  chronic,  in  view  of  the  fact  that  there  had  been 
nothing  in  the  appearance  of  the  slave  prior  to  his  last  illness  to 
indicate  that  he  was  not  in  sound  health.  Similarly,  in  Ohio  Mut. 
Life  Ass'n  v.  Draddy,  8  Ohio  N.  P.  140,  10  S.  &  C.  P.  Dec.  591, 
the  fact  that  the  insured  has  suffered  from  a  stomach  disorder  of 
more  or  less  serious  nature  is  not  such  a  fact  that  the  failure  to 
disclose  it  will  avoid  the  policy,  when  it  also  appears  that  the  ap- 
plicant was  not  confined  to  his  bed,  but  was  able  at  all  times  to 
pursue  his  ordinary  avocation. 

In  World  Mut.  Ins.  Co.  v.  Schultz,  73  111.  586,  the  court  held 
that,  in  response  to  the  question  whether  he  was  subject  to  dys- 
pepsia, the  applicant  was  not  obliged  to  disclose  the  fact  that,  but 
a  year  previous  to  the  application,  while  afflicted  with  an  abscess, 
he  had  dyspepsia  to  a  certain  extent.  Similarly,  in  Morrison  v. 
Wisconsin  Odd  Fellows'  Mut.  Life  Ins.  Co.,  59  Wis.  162,  18  N.  W, 
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13,  it  was  said  that  one  who  applies  for  life  insurance  may  have 
dyspepsia  in  a  mild  form  without  misrepresenting  when  stating  that 
his  health  is  sound.  In  New  York  Life  Ins.  Co.  v.  Flack,  3  Md. 
341,  56  Am.  Dec.  742,  the  applicant  had  represented  that  he  had 
never  been  subject  or  predisposed  to  disease.  It  appeared  that  he 
was  liable  to  attacks  of  dyspepsia,  for  which  he  had  been  attended 
at  different  periods  by  physicians.  The  court  held  that  an  instruc- 
tion that  if  the  jury  found  the  applicant,  at  the  time  of  his  applica- 
tion, was  predisposed  to  such  a  degree  as  seriously  to  affect  his 
health,  there  could  be  no  recovery,  should  have  been  granted,  as 
a  person  cannot  be  regarded  as  sound  aiyi  healthy  who  is  predis- 
posed to  dyspepsia  to  such  a  degree  as  to  produce  bodily  infirmity-. 
In  Jeffrey  v.  United  Order  of  the  Golden  Cross,  97  Me.  176,  53  Atl. 
1102,  it  was  held  that  a  statement  that  the  applicant  had  dyspepsia 
in  a  light  form  was  false,  where  the  evidence  showed  that  for  more 
than  20  years  she  had  chronic  dyspepsia,  which  did  not  yield  easily 
to  remedies,  and  at  times  was  severe  and  distressing. 

(n)    Diseases  of  the  brainl— Nervous  or  mental  diseases. 

The  term  "local  disease,"  as  used  in  an  application,  was  held  to 
include  tuberculosis  of  the  brain,  in  Scoles  v.  Universal  Life  Ins. 
Co.,  42  Cal.  523.  In  Insurance  Co.  v.  Trefz,  104  U.  S.  197,  26  L. 
Ed.  708,  affirming  24  Fed.  Cas.  177,  a  statement  that  the  applicant 
had  not  had  any  disease  of  the  brain  was  held  not  to  be  falsified 
by  proof  that  he  had  had  sunstroke,  for  the  reason  that,  while  true 
sunstroke  is  regarded  by  the  physicians  as  a  disease  of  the  brain, 
ordinary  cases  of  heat  prostration,  usually  called  sunstroke,  are  not 
true  sunstroke,  and  not  a  disease  of  the  brain.  Consequently  the 
applicant  could  not  be  said  to  have  a  disease  of  the  brain,  unless 
it  was  shown  that  what  he  called  sunstroke  was  that  affliction.  In 
Higbie  v.  Guardian  Mut.  Life  Ins.  Co.,  53  N.  Y.  603,  among  the 
printed  questions  to  the  medical  examiner  was  this :  "Are  the  func- 
tions of  the  brain,  the  muscular  and  nervous  system,  in  a  healthy 
state?"  This  question  was  put  to  the  applicant  in  the  following 
form  as  better  adapted  to  his  capacity:  "Have  you  ever  had  any 
diificulty  with  your  head  or  brain?"  The  applicant  answered, 
"No,"  and  the  physician  answered  the  question  in  the  application 
in  the  affirmative.  The  court  says  that  this  question  evidently 
pointed  to  mental  unsoundness,  or  some  functional  or  organic  de- 
rangement of  the  head  or  brain,  and  was  so  understood,  and,  in  the 
absence  of  evidence  to  show  that  headaches,  from  which  the  ap- 
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plicant  suffered,  had  an  origin  indicating  any  unsoundness  or 
derangement  or  permanent  disease,  the  answer  could  not  be  re- 
garded as  untruthful.  Where  the  applicant  had  apparently  at- 
tempted to  commit  suicide  by  taking  chloroform,  the  court  held,  in 
Mutual  Reserve  Fund  Life  Ass'n  v.  Farmer,  65  Ark.  581,  47  S.  W. 
850,  that  this  did  not  show  the  existence  of  a  nervous  or  mental 
disease  within  the  meaning  of  the  question  in  the  application. 
Though  suicidal  mania  is  held  to  be  a  mental  or  nervous  disease, 
an  isolated  attempt  to  commit  suicide  does  not  show  an  existence 
of  the  mania.  The  fact  that  the  applicant  had  at  one  time  been 
insane  does  not  raise  the  presumption  that  the  insanity  has  contin- 
ued, so  as  to  falsify  his  denial  of  the  existence  of  such  disease, 
according  to  Mutual  Life  Ins.  Co.  v.  Wiswell,  56  Kan.  765,  44  Pac. 
996,  35  L.  R.  A.  258,  and  Blackstone  v.  Standard  Life  &  Ace.  Ins. 
Co.,  74  Mich.  592,  42  N.  W.  156,  3  L.  R.  A.  486. 

(o)    Diseases  of  tlie  respiratory  organs — Consumption. 

It  was  held,  in  Scoles  v.  Universal  Life  Ins.  Co.,  42  Cal.  523,  that 
tuberculosis  of  the  lungs  is  a  local  disease,  within  the  meaning  of 
the  question  whether  the  applicant  has  had  a  local  disease.  In 
Tucker  v.  United  Life  &  Ace.  Ass'n,  133  N.  Y.  548,  30  N.  E.  723, 
the  applicant  had  answered,  in  response  to  a  question,  that  he  had 
never  had  consumption.  It  appeared  that  he  had  consulted  a  phy- 
sician regarding  what  he  considered  to  be  a  cold.  The  physician, 
however,  on  examination  of  the  sputum,  discovered  the  presence  of 
germs  of  tuberculosis,  and  treated  the  applicant  for  consumption, 
though  he  did  not  inform  the  applicant  that  he  had  consumption. 
The  examining  physician  found  no  indication  of  disease  of  the  lungs. 
The  court,  on  the  ground  that  the  presence  of  the  germs  cannot 
be  regarded  as  a  sure  indication  that  the  disease  had  actually  com- 
menced, held  that  there  was  no  false  representation.  Quite  similar 
were  the  facts  in  Metropolitan  Life  Ins.  Co.  v.  Larson,  85  111.  App. 
143.  In  Metropolitan  Life  Ins.  Co.  v.  Mitchell,  175  111.  322,  51  N. 
E.  637,  the  applicant  stated  that  he  did  not  have  consumption ;  but 
he  died  of  that  disease  within  one  year  after  the  policy  was  issued. 
The  physician  who  treated  him,  2  months  before  his  death,  gave 
his  opinion  that  the  disease  had  existed  for  18  months.  Another 
physician  of  large  experience  testified  that  one  may  contract  con- 
sumption and  die  within  6  weeks.  The  examining  physician  found 
no  derangement  of  the  functions  of  the  respiratory  system.  The 
court  held  that  there  was  not  sufficient  evidence  of  a  misrepresen- 
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tation.  But,  in  Murphy  v.  Prudential  Ins.  Co.,  205  Pa.  444,  55  Atl. 
19,  the  fact  that  insured  was  treated  for  consumption  within  a  year 
preceding  the  policy,  and  died  within  a  year  after  the  issuance  oi 
the  policy,  indicated  that  the  disease  existed  at  the  time  of  the 
application. 

In  Mausbach  v.  Metropolitan  Life  Ins.  Co.,  53  How.  Prac.  (N. 
Y.)  496,  where  the  examining  physician  found  no  traces  of  disease 
of  the  respiratory  system,  it  was  said  that  the  testimony  of  two 
physicians  that  they  had  examined  the  insured,  and  found  from  such 
examination  that  he  had,  prior  to  the  issuance  of  the  policy,  chronic 
bronchitis  or  asthma,  must  be  regarded  as  insufficient  to  falsify 
his  denial  of  the  existence  of  disease,  where  it  appears  that  this 
opinion  of  the  physicians  depended  more  on  statements  alleged  to 
have  been  made  to  them  by  the  applicant  than  upon  any  examina- 
tion they  themselves  made,  and,  moreover,  that  it  was  entirely 
immaterial,  at  the  time  the  examination  was  alleged  to  have  been 
made,  whether  the  disease  was  of  long  standing  or  not,  and  their 
examination  was  so  superficial  that  it  was  impossible  for  any  solid 
judgment  to  have  been  based  thereon.  That  the  disease  "consump- 
tion" must  be  of  a  constitutional  character  was  held  in  Woodward 
V.  Iowa  Life  Ins.  Co.,  104  Tenn.  49,  56  S.  W.  1020.  The  existence 
of  chronic  pharyngitis  was  held  not  to  avoid  the  policy  in  Mutual 
Benefit  Life  Ins.  Co.  v.  Wise,  34  Md.  582,  such  ailment  being  a  mere 
inflammation  of  the  throat,  which,  when  slight,  is  not  regarded  as 
a  disease,  and  is  not  likely  to  shorten  life.  In  Eisner  v.  Guardian 
Mut.  Life  Ins.  Co.,  8  Fed.  Cas.  398,  the  words  "throat  disease,"  in 
a  proposal  for  life  insurance,  were  regarded  as  meaning  something 
more  than  a  mere  temporary  inflammation,  which,  at  the  time  the 
application  was  made,  was  completely  cured.  The  existence  of 
disease  was  held  not  to  be  shown  by  the  fact  that  the  applicant  had 
a  cold,  in  Metropolitan  Life  Ins.  Co.  v.  McTague,  49  N.  J.  Law,  587, 
9  Atl.  766,  60  Am.  Rep.  661.  A  similar  view  was  taken  in  North- 
western Mut.  Life  Ins.  Co.  v.  Woods,  54  Kan.  663,  39  Pac.  189. 

(p)    Same — Spitting  of  blood. 

The  existence  of  what  is  regarded  as  an  important  symptom  of 
consumption  has  given  rise  to  discussion  in  several  cases.  Thus 
in  Foot  v.  ^tna  Life  Ins.  Co.,  4  Daly  (N.  Y.)  285,  it  was  said  that, 
where  the  applicant  had  had  two  attacks  of  spitting  of  blood,  one 
lasting  two  days  and  the  other  ten  days,  good  faith  required  that 
he  should  answer  in  the  affirmative  a  question  as  to  whether  he  had 
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been  so  afflicted,  or  should  state  what  had  actually  occurred.  In 
Dreier  v.  Continental  Life  Ins.  Co.  (C.  C.)  24  Fed.  670,  where  the 
applicant  denied  that  he  ever  had  spitting  of  blood,  the  court  held 
that  such  answ€r  was  true  within  the  meaning  of  the  contract, 
though  the  insured  had  on  one  occasion  raised  blood;  the  evidence 
showing  that  he  had  not  the  affliction  in  such  form  as  to  be  called 
a  disease,  disorder,  or  constitutional  vice,  and  that  the  question  did 
not  require  him  to  state  every  instance  of  spitting  blood,  but  only 
such  as  amounted  to  a  disease.  A  similar  conclusion  was  arrived 
in  Pudritzky  v.  Supreme  Lodge  Ifnights  of  Honor,  76  Mich.  428, 
43  N.  W.  373,  where  the  applicant  had  been  afflicted  with  spitting 
of  blood  11  years  before,  but  to  all  appearances  had  completely 
recovered.  In  Smith  v.  Northwestern  Mut.  Life  Ins.  Co.,  196  Pa. 
314,  46  Atl.  426,  the  applicant  stated  that  he  had  not  had  the  disease 
or  disorder  of  spitting  or  raising  blood.  It  appeared  that,  a  year 
prior  to  his  application,  he  had  a  hemorrhage  which  caused  him 
to  consult  a  physician.  It  was  contended  that  this  one  instance 
did  not  show  the  existence  or  disorder  of  raising  blood.  The  court 
took  the  position  that,  while  this  may  not  have  amounted  to  a  dis- 
ease as  popularly  understood,  it  was  at  least  a  disorder  which  should 
have  been  disclosed  in  giving  a  full,  true,  and  complete  answer  to 
the  question. 

It  has  been  contended  in  some  cases  that  the  applicant  was 
guilty  of  misrepresentation  if  he  failed  to  disclose  instances  of  spit- 
ting blood  that  did  not  arise  from  any  difficulty  with  the  respiratory 
system,  but  was  due  to  some  accidental  cause.  In  Mutual  Benefit 
Life  Ins.  Co.  v.  Miller,  39  Ind.  475,  the  court  laid  down  the  principle, 
basing  the  decision  on  English  cases,  that  the  applicant  was  bound 
to  disclose  that  he  had  raised  blood,  whether  the  hemorrhage  was 
due  to  one  cause  or  another.  As  there  was  no  doubt  in  this  partic- 
ular case  that  the  hemorrhage  came  from  the  lungs,  it  is,  perhaps, 
not  a  fair  construction  to  say  that  the  court  meant  that  the  applicant 
must  disclose  the  fact  if  the  spitting  of  blood  had  come  from  an 
injury  to  the  mouth.  In  the  leading  case  of  Campbell  v.  New  Eng- 
land Mut.  Life  Ins.  Co.,  98  Mass.  381,  the  court  apparently  takes 
the  view  that  the  vital  question  is  whether  the  spitting  of  blood 
occurred  under  circumstances  indicating  a  disease  of  the  respiratory 
organs.  So,  too,  in  Singleton  v.  St.  Louis  Mut.  Ins.  Co.,  66  Mo. 
63,  27  Am.  Rep.  321,  the  court  seems  to  incline  to  the  opinion  that 
the  question  could  not  contemplate  a  spitting  of  blood  due  to  the 
extraction  of  a  tooth  or  a  laceration  of  the  gums.     In  Peterson  v. 
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Des  Moines  Life  Ass'n,  87  N.  W.  397, 115  Iowa,  668,  the  court  took 
the  position  that  the  applicant  was  not  obliged  to  disclose,  in  an- 
swer to  the  question  whether  he  had  ever  spit  blood,  that  he  had 
done  so  by  reason  of  the  extraction  of  a  tooth  or  the  accidental 
biting  of  his  tongue. 


18.  PLEADING  AND  PRACTICE  AS  TO  MATTERS  RELATING  TO 
HEALTH  OF  INSURED. 

(a)  Pleading  misrepresentation,'  breach  of  warranty,  or  concealment 

(b)  PresiimptioDs  and  burden  of  proof. 

(c)  Admissibility  of  evidence. 

(d)  Same — Official  and  other  records. 

(e)  Same — Expert  and  opinion  evidence. 

(f)  Same — Declarations  and  admissions. 

(g)  Same — Testimony  of  physicians, 
(h)  Weight  and  sufficiency  of  evidence. 

(i)  Trial. 

(J)  Same — Questions  for  jury, 
(k)  Same — Instructions. 
(1)  Same — Verdict, 
(m)  New  trial  and  review. 

(a)    Pleading  misrepresentatioii,  breach  of  irarranty,  or  oonoealment. 

If  the  insurer  desires  to  take  advantage  of  a  false  statement  or 
concealment  regarding  the  health  and  physical  condition  of  the 
insured,  the  defense  must  be  specially  pleaded. 

Metropolitan  Life  Ins.  Ck).  v.  Zelgler,  69  111.  App.  447;  Doty  v.  New 
York  State  Mut.  Ben.  Ass'n,  9  N.  Y.  Supp.  42,  55  Hun,  612 ;  Spring 
v.  Chautauqua  Mut.  Life  Ass'n,  14  N.  T.  Supp.  904,  60  Hun,  581; 
Omaha  Life  Ass'n  v.  Kettenbach,  55  Neb.  330,  75  N.  W.  827,  reaf- 
firming 49  Neb.  842,  69  N.  W.  135.1 

Where  the  insurer  relies  on  the  defense  that  false  statements  were 
made  as  to  the  health  of  the  applicant  (Northwestern  Masonic  Aid 
Ass'n  V.  Bodurtha,  23  Ind.  App.  121,  53  N.  E.  787,  77  Am.  St.  Rep. 
414),  it  need  not  allege  that  it  was  imposed  on,  or  induced  to  issue 
the  policy,  by  reason  of  such  false  statements.    Where  the  decla- 

1  See  Hoffman  v.  Hoke,  122  Pa.  377,  it  was  held  that  such  objection  could  not 

15  Atl.  437,  1  L.  R.  A.  229,  where  the  be  raised  by  the  administrator  of  the  in- 

company  paid  a  policy  without  raising  sured  in  an  action  against  the  assignee- 

the  objection  that  the  insured  had  made  of  the  policy  to  recover  the  proceeds, 
misrepresentations  as  to  his  health,  and 
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ration  contains  a  copy  of  the  policy,  an  affidavit  of  defense  is  neces- 
sary (Hebb  V.  Kittanning  Ins.  Co.,  138  Pa.  174,  20  Atl.  837)  ;  and, 
if  the  affidavit  refers  to  the  application  and  proofs  of  loss,  copies 
thereof  must  be  attached.  In  an  action  against  a  mutual  benefit 
association  to  recover  death  benefits,  an  affidavit  of  defense  is  in- 
sufficient which  avers  that  the  member  secured  his  membership  by 
false  representations  as  to  his  health  (Bateman  v.  Grand  Fraternity, 
18  Pa.  Super.  Ct.  385),  as  the  affidavit  should  also  set  forth  the 
representations  and  the  particulars  in  which  they  were  untrue.  In 
McConnell  v.  Iowa  Mut.  Aid  Ass'n,  79  Iowa,  757,  43  N.  W.  188, 
it  was  held  that,  under  Acts  18th  Gen.  Assem.,  c.  211,  §  2,  relating 
to  the  attachment  of  applications  to  policies,  an  answer  charging 
that  the  insured,  in  his  application,  falsely  represented  himself  to 
be  in  good  health,  without  showing  that  the  application  was  in- 
dorsed on  or  attached  to  the  policy,  is  demurrable. 

In  Taylor  v.  Security  Mutual  Life  Ins.  Co.,  73  App.  Div.  319, 
76  N.  Y.  Supp.  671,  and  Dwight  v.  Germania  Ins.  Co.,  22  Hun,  167, 
where  the  answer  averred  generally  that  statements  in  the  appli- 
cation as  to  the  health  of  the  applicant  were  false  and  untrue,  it 
was  proper  to  require  defendant  to  furnish  a  bill  of  particulars  show- 
ing in  what  respect  such  statements  were  false;  it  being  also  said 
in  the  last  case  that  the  order  should  be  so  drawn  as  to  provide  that 
neither  the  bill  of  particulars  nor  anything  in  the  order  would  pre- 
vent defendant  from  giving  in  evidence  declarations  or  statements, 
oral  or  written,  made  by  the  applicant  as  to  his  condition  of  health. 
The  latter  case  was  affirmed  in  84  N.  Y.  493.  Where  the  insurer 
pleaded  a  false  statement  in  the  application,  in  that  the  insured 
stated  that  he  had  typhoid  fever,  but  no  other  serious  illness,  where- 
as in  fact  he  had  had  other  illnesses  (Scott  v.  Insurance  Co.,  9  Phil. 
[Pa.]  266),  a  reply  alleging  that  the  insured  had  no  disease  which 
rendered  an  insurance  on  his  life  more  than  usually  hazardous, 
"or  with  which  the  directors  ought  to  have  been  acquainted,"  was 
held  to  be  a  departure,  as  the  answer  averred  a  breach  of  warranty, 
while  the  reply  denied  a  concealment. 

In  Federal  Life  Ass'n  v.  Smith,  86  111.  App.  427,  after  verdict  had 
been  returned  and  a  motion  for  a  new  trial  made  and  argued,  plain- 
tiff under  leave  of  court  amended  his  declaration,  so  as  to  except, 
from  the  averments  contained  therein  that  the  answers  of  himself 
and  the  physicians  contained  in  the  proofs  of  death  were  true,  cer- 
tain answers  to  the  effect  that  the  physician  and  his  father  had 
attended  the  insured  in  sickness  a  few  years  prior  to  the  issuing  of 
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the  policies.  The  amendment  averred  that  the  answers  were  un- 
true, and  that  he  and  the  physician  were  mistaken  when  they  made 
them.  It  was  held  that  the  trial  court  had  the  power  to  allow  such 
an  amendment,  and  that  it  cured  any  error  that  may  have  been 
made  in  overruling  a  prior  motion  of  the  defendant  to  instruct  the 
jury  to  return  a  verdict  for  defendant  on  the  ground  of  misrepre- 
sentations as  to  health. 

(b)    Presumptions  and  burden  of  proof. 

Where  the  application  is  not  in  evidence,  it  will  not  be  presumed 
that  it  contains  a  warranty  of  good  health,  according  to  Mutual  Ben. 
Life  Ins.  Co.  v.  Robertson,  59  111.  123,  14  Am.  Rep.  8.  That  the 
burden  of  proof  to  show  the  falsity  of  the  applicant's  statements 
regarding  his  health  and  physical  condition  is  on  the  defendant  is, 
in  most  jurisdictions,  not  disputed.  In  Supreme  Council  Royal  Ar- 
canum v.  Brashears,  89  Md.  624,  43  Atl.  866,  73  Am.  St.  Rep.  244, 
it  was  said  that,  while  the  plaintiff  must  allege  and  prove  fulfill- 
ment of  promises  to  pay  premiums,  furnish  proofs  of  death,  and  the 
like,  the  burden  is  nevertheless  on  the  insurer  to  aver  and  prove 
the  falsity  of  statements  as  to  the  health  of  the  insured. 

This  rule  was  also  stated  in  substantially  the  same  manner  In  Trenton 
Mut.  Life  &  Fire  Ins.  Co.  v.  Johnson,  24  N.  J.  Law,  576,  and  Fed- 
eral Life  Ass'n  v.  Smith,  86  111.  App.  427. 

The  general  rule  is  supported  by  Manufacturers'  Accident  Indemnity 
Co.  V.  Dorgan,  58  Fed.  945,  7  C.  C.  A.  581,  22  L.  R.  A.  620 ;  Wolfe 
v.  Supreme  Lodge  Knights  and  Ladies  of  Honor,  61  S.  W.  637,  160 
Mo.  675;  Corbett  v.  Metropolitan  Life  Ins.  Co.,  37  App.  Div.  152, 
55  N.  Y.  Supp.  775;  Globe  Mutual  Life  Ass'n  v.  Ahern,  191  III. 
167,  60  N.  E.  806,  affirming  92  111.  App.  326 ;  Swick  v.  Home  Ins. 
Co.,  23  Fed.  Cas.  550;  Cobb  v.  Metropolitan  Life  Ins.  Co.,  19  Pa. 
Super.  Ct.  228 ;  Davis  v.  Supreme  Lodge  Knights  of  Honor,  54 
N.  T.  Supp.  1023,  35  App.  Div.  354 ;  Jefferson  v.  German-American 
Mut.  Life  Ass'n,  69  Mo.  App.  126;  Campbell  v.  New  England 
Mutual  Life  Ins.  Co.,  98  Mass.  381;  Triple  Link  Life  Ins.  Co.  v. 
Johnson,  101  111.  App.  559,  judgment  affirmed  Traders'  Mutual  Life 
Ins.  Co.  V.  Same,  200  111.  359,  65  N.  E.  634;  Mobile  Life  Ins.  Co. 
V.  Morris,  3  Lea  (Tenn.)  101,  31  Am.  Rep.  631;  Denver  Life  Ins. 
Co.  V.  Crane  (Colo.  App.)  73  Pac.  875;  Metropolitan  Life  Ins.  Co. 
V.  McKenna,  73  111.  App.  283;  Peck  v.  Washington  Life  Ins.  Co.,  91 
App.  Div.  597,  87  N.  Y.  Supp.  210. 

In  Spencer  v.  Citizens'  Mut.  Life  Ins.  Ass'n,  142  N.  Y.  505,  37 
N.  E.  617,  it  appeared  that  the  insured  was  reinstated,  after  a  lapse 
for  nonpayment  of  premiums,  February  13th,  on  a  warranty  that  he 
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was  in  sound  health.  On  the  death  of  the  insured,  proofs  of  loss  were 
submitted,  stating  that  his  illness  commenced  February  6th;  but 
subsequent  proofs  were  filed  showing  that  the  illness  commenced 
February  16th,  and  not  February  6th,  the  mistake  being  explained. 
It  was  held  that  the  burden  of  proof  did  not  shift  by  the  introduc- 
tion of  the  first  proofs  of  death,  but  that  it  remained  on  the  defend- 
ant. On  the  other  hand,  in  Sweeney  v.  Metropolitan  Life  Ins.  Co., 
19  R.  1. 171,  36  Atl.  9,  38  L.  R.  A.  297,  61  Am.  St.  Rep.  751,  the  court, 
following  the  rule  as  to  burden  of  proof  in  Rhode  Island,  held  that 
the  burden  was  on  the  plaintifif  to  prove  the  truth  of  his  statements, 
if  they  were  made  warranties  by  the  policy. 

(c)   Admissibility  of  evidenoe. 

The  general  rule  that  parol  evidence  is  inadmissible  to  vary  an 
application  is  asserted  in  Maclin  v.  New  England  Mut.  Life  Ins. 
Co.,  33  La.  Ann.  801,  and  a  similar  doctrine  seems  to  have  been 
asserted  in  Michigan  Mut.  Life  Ins.  Co.  v.  Lester's  Ex'r,  24  Ky. 
Law  Rep.  2260,  73  S.  W.  1106.  Similarly,  where  there  was  a  writ- 
ten application,  it  was  held,  in  Bankers'  Life  Ass'n  v.  Lisco,  47  Neb. 
340,  66  N.  W.  412,  that  evidence  to  show  that  certain  oral  repre- 
sentations were  made  to  the  medical  examiner  was  inadmissible. 
And  where  the  application  is  not  admissible  in  evidence  under  the 
statute,  because  not  attached  to  the  policy  and  made  a  part  thereof, 
oral  evidence  as  to  what  was  said  by  the  applicant  on  his  medical 
examination  is  not  admissible. 

Considlne  v.  Metropolitan  Life  Ins.  Co.,  165  Mass.  462,  43  N.  B.  201; 
Stork  V.  Supreme  Lodge  Knights  of  Pythias,  113  Iowa,  724,  84 
N.  W.  721. 

In  Mutual  Life  Ins.  Co.  v.  Selby,  72  Fed.  980,  19  C.  C.  A.  331, 
affirming  (C.  C.)  67  Fed.  490,  where  the  applicant  had  stated  that 
he  was  on  the  pension  roll  for  general  disability,  and  not  for  any 
acute  or  chronic  disease,  evidence  that  the  words,  "not  for  any  acute 
or  chronic  disease,"  were  added  by  the  physician,  was  not  parol 
evidence  of  such  a  character  as  to  vary  the  written  warranty  and 
consequently  was  admissible.  In  Brown  v.  Metropolitan  Life  Ins. 
Co.,  65  Mich.  306,  32  N.  W.  '610,  8  Am.  St.  Rep.  894,  it  was  held 
that  conversations  between  a  witness  and  the  mother  of  the  insured 
as  to  the  insured's  health,  and  photographs  of  the  insured  offered 
to  show  his  healthy  appearance,  were  clearly  inadmissible. 

The  affidavits  of  neighbors,  given  in  support  of  an  application 
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for  pension,  are  not  admissible,  when  it  does  not  appear  that  the 
insured  procured  them  or  knew  their  contents  (Mutual  Life  Ins. 
Co.  V.  Selby,  72  Fed.  980,  19  C.  C.  A.  331,  affirming  (C.  C.)  67  Fed. 
490) ;  and  in  the  same  case  it  was  said  that  the  report  of  a  physi- 
cian, examining  the  applicant  for  pension,  was  not  admissible  to 
show  the  falsity  of  statements  in  a  subsequent  application  for  in- 
surance, if  it  did  not  appear  that  the  insured  knew  of  the  report, 
and  its  contents.  According  to  Mutual  Benefit  Life  Ins.  Co.  v. 
Cannon,  48  Ind.  264,  the  certificate  of  a  physician  who  examined 
the  applicant  for  life  insurance  is  admissible  in  evidence  to  show 
his  physical  condition,  where  he  acted  by  consent  of  both  parties,, 
though  not  the  regular  examining  physician  of  the  company.  The 
certificate  of  death  in  the  proofs  of  loss  is  admissible  to  show  the 
fact  of  death,  but  for  no  other  purpose  (Fidelity  Life  Ass'n  v.  Fick- 
lin,  74  Md.  172,  21  Atl.  680,  23  Atl.  197).  But,  in  Chinnery  v.  U. 
S.  Industrial  Ins.  Co.,  15  App.  Div.  515,  44  N.  Y.  Supp.  581,  the 
certificate  of  the  attending  physician,  containing  a  statement  that 
the  duration  of  insured's  illness  was  several  years,  was  admissible, 
though  not  conclusive,  being  an  unsworn  statement.  Proofs  of 
death  were  regarded  as  competent  evidence  in  support  of  the  de- 
fense that  the  insured  had  been  treated  for  a  serious  disease  before 
the  date  of  the  policy,  in  Kipp  v.  Metropolitan  Life  Ins.  Co.,  41 
App.  Div.  298,  58  N.  Y.  Supp.  494.  In  Plumb  v.  Penn  Mutual  Life 
Ins.  Co.,  108  Mich.  94,  65  N.  W.  611,  it  was  held  that  affidavits 
concerning  matters  which  had  occurred  before  the  death  of  the  in- 
sured were  not  admissible  in  connection  with  the  proofs  of  death, 
as  they  were  not  furnished  by  plaintiff  or  by  her  authority.  In  the 
same  case  a  prescription  prepared  for  the  insured  by  a  physician 
was  held  to  be  inadmissible,  in  the  absence  of  proof  that  the  pre- 
scription was  taken  to  a  druggist  and  filled. 

A  physician  who  has  made  a  written  statement  regarding  the 
health  of  the  insured  may  testify  that  he  made  it  in  good  faith 
(Rawls  V.  American  Life  Ins.  Co.,  27  N.  Y.  282,  84  Am.  Dec.  280). 
Evidence  that  a  person  could  and  did  walk  about  the  house  and 
streets  paves  the  way  for  the  admission  of  other  evidence  tending 
to  show  that  he  walked  but  little  (Metropolitan  Life  Ins.  Co.  v. 
Howie,  68  Ohio  St.  614,  68  N.  E.  4).  Evidence  of  the  payment  of 
sick  benefits  from  benefit  associations  prior  to  the  application  were 
held  to  be  admissible  in  Seidenspinner  v.  Metropolitan  Life  Ins.  Co., 
175  N.  Y.  95,  67  N.  E.  123,  reversing  74  N.  Y.  Supp.  1108,  70  App. 
Div.  476.     Where  the  claim  of  the  defendant  was  that  the  insured 
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had  been  ill  from  the  time  of  the  application  until  his  death  (Modern 
Woodmen  v.  Van  Wald,  6  Kan.  App.  231,  49  Pac.  ?82),  and  the 
plaintiff  testified  that  the  insured  was  taken  sick  with  his  last  ill- 
ness some  time  in  April,  and  died  in  June,  it  was  proper  to  ask  the 
witness  whether  the  insured  was  ill  immediately  prior  to  his  last 
illness. 

Where  the  application  was  taken  in  August,  evidence  of  a  phy- 
sician that  he  had  examined  the  insured  in  June,  and  had  given  his 
opinion  that  he  was  not  then  worthy  of  insurance,  was  properly 
excluded,  the  unfitness  of  the  applicant  for  insurance  not  being 
proved  by  the  fact  that  the  witness  had  then  expressed  an  opinion 
to  that  effect,  according  to  Insurance  Co.  v.  Mahone,  21  Wall.  152, 
22  Iv.  Ed.  693.  Testimony  tending  to  show  that  the  insured  had 
been  insane  20  years  prior  to  the  issuance  of  the  policy  was  re- 
garded as  admissible,  though  not  conclusive,  in  Mutual  Life  Ins. 
Co.  v.  Wiswell,  56  Kan.  765,  44  Pac.  996.  But  in  Blackstone  v. 
Standard  Life  &  Ace.  Ins.  Co.,  74  Mich.  592,  42  N.  W.  156,  3  L.  R. 
A.  486,  such  testimony  was  regarded  as  inadmissible. 

Evidence  tending  to  show  that  the  insured  was  taken  sick  shortly 
after  the  application  was  made  does  not  show  falsity  in  the  state- 
ment as  to  his  health  at  the  time  of  the  application. 

Eclectic  Life  Ins.  Co.  v.  Fahrenkrug,  68  III.  463;  Redmond  v.  Indus- 
trial Benefit  Ass'n,  28  N.  Y.  Supp.  1075,  78  Hun,  104;  Morrison 
V.  Wisconsin  Odd  Fellows  Mut.  Life  Ins.  Co.,  59  Wis.  162,  18  N. 
W.  13. 

In  the  last  case  the  decision  was  based,  on  the  fact  that  the  evi- 
dence as  to  his  condition  of  health  prior  to  the  application  conclu- 
sively established  no  false  statement.  This  seems  to  be  illogical 
reasoning,  as  it  says  in  effect  that  evidence  which  might  fairly  be 
regarded  as  conclusive  cannot  be  rebutted  by  other  testimony. 

In  Trudden  v.  Metropolitan  Life  Ins.  Co.,  64  N.  Y.  Supp.  183, 
50  App.  Div.  473,  the  court  held  that  it  was  not  competent  to  show 
a  rejection  of  the  insured  by  another  company,  for  the  purpose  of 
showing  his  physical  condition  at  the  time  he  made  the  application 
to  the  present  company,  as  the  fact  of  rejection,  assuming  it  to  ex- 
ist, proved  nothing  as  to  his  condition.  In  Maclin  v.  New  England 
Mut.  Life  Ins.  Co.,  33  La.  Ann.  801,  it  was  held  that,  after  intro- 
ducing in  evidence,  without  any  qualification,  the  medical  examiner's 
certificate  annexed  to  the  application,  the  insurer  cannot  impeach 
its  integrity  or  assail  the  correctness  of  its  statements.  Where  the 
application  contained  answers  made  by  the  applicant  and  a  so-called 
B.B.lNS.— 134 
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medical  examiner's  report,  to  which  the  application  referred  in 
terms,  the  same  being  contained  on  different  parts  of  one  paper,  it 
was  held  (Ames  v.  Manhattan  Life  Ins.  Co.,  31  App.  Div.  180,  52 
N.  Y.  Supp.  759)  that  the  company  could  not  tear  the  two  apart 
and  procure  the  exclusion  of  one  part  while  securing  the  admission 
of  the  other.  Abstracts  of  the  application  and  medical  examination 
are  competent  evidence  (Sladden  v.  New  York  Life  Ins.  Co.,  8'6 
Fed.  102,  29  C.  C.  A.  596).  The  admissibility  of  the  application, 
in  view  of  the  peculiar  statutory  provisions  of  different  states,  has 
been  discussed  in  a  preceding  brief.^ 

The  fact  that  the  insured  was  obliged  to  use  certain  medicines 
is  admissible  in  evidence  (Modern  Woodmen  v.  Van  Wald,  6  Kan. 
App.  231,  49  Pac.  782),  in  order  to  show  that  he  had  certain  dis- 
eases, and  therefore  misrepresented  his  physical  condition.  But, 
according  to  Murphy  v.  Prudential  Ins.  Co.,  205  Pa.  444,  55  Atl.  19, 
a  physician  cannot  testify  as  to  whether  the  treatment  of  the  dis- 
ease from  which  the  insured  died  was  a  proper  treatment. 

(d)    Same — Official  and  other  records. 

A  certificate  of  the  attending  physician  as  to  the  cause  of  death 
of  a  patient,  filed  with  the  board  of  health  of  New  York  City  as 
required  by  Laws  1882,  c.  410,  §  621,  is  not  admissible  to  show  that 
such  patient  had  a  certain  disease  at  the  time  of  applying  for  a 
policy,  four  years  before  his  death,  according  to  McKinley  v.  Metro- 
politan Life  Ins.  Co.,  6  Misc.  Rep.  9,  26  N.  Y.  Supp.  63.  The  court 
says  that  a  rational  construction  of  the  section  in  question  is  that 
copies  of  the  records  are  admissible  only  when  the  records  them- 
selves are  relevant,  but  it  cannot  be  supposed  that  the  legislature 
intended  to  make  the  statements  of  the  attending  physician  admis- 
sible in  evidence  to  establish  presumptively  that  the  patient  had 
suffered  from  the  disease  some  years  prior  to  his  death.  So,  in 
Butler  V.  St.  Louis  Life  Ins.  Co.,  45  Iowa,  93,  the  records  of  a  hos- 
pital for  the  insane  were  regarded  as  inadmissible,  as  being  merely 
hearsay.  The  certificate  of  the  attending  physician,  filed  with  the 
board  of  health  in  accordance  with  the  ordinance  of  a  city,  is  not 
admissible  (Sovereign  Camp  Woodmen  of  the  World  v.  Grandon, 
64  Neb.  39,  89  N.  W.  448).  It  was  also  said  in  the  Grandon  Case 
that  such  a  certificate  signed  by  the  physician  is  objectionable,  as 
it  contains  matter  relating  to  the  patient  which  he  would  not  be 

2  See  ante,  vol.  1,  p.  685. 
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allowed  to  disclose  as  a  witness  on  the  stand,  under  the  rule  as  to 
privileged  communications.  The  record  of  a  city  hospital  vas  held 
(Connor  v.  Metropolitan  Life  Ins.  Co.,  78  Mo.  App.  131)  to  be  in- 
admissible to  show  that  a  person  named  therein  was  treated  in  the 
hospital  for  a  disease,  though  the  ordinance  required  the  managers  of 
the  hospital  to  keep  such  a  register.  Quite  similar  was  the  decision 
in  Price  v.  Standard  Life  &  Ace.  Ins.  Co.,  90  Minn.  264,  95  N.  W. 
1118.  In  any  event,  before  such  records  are  admissible,  the  iden- 
tity of  the  person  named  therein  with  the  insured  should  be  estab- 
lished (Metropolitan  Life  Ins.  Co.  v.  Mitchell,  72  111.  App.  621). 

(e)   Same— Expert  and  opinion  evidence. 

The  testimony  of  an  expert  medical  examiner  of  the  defendant 
company  is  admissible  in  explanation  of  the  meaning  of  the  words 
relating  to  the  health  of  the  applicant  (Albert  v.  Mutual  Life  Ins. 
Co.,  122  N.  C.  92,  30  S.  E.  327,  65  Am.  St.  Rep.  693) .  The  statement 
of  the  examining  physician,  made  at  the  time  of  the  examination, 
as  to  the  condition  of  insured  and  his  opinion  as  to  his  health,  is 
admissible  (Rhode  v.  Metropolitan  Life  Ins.  Co.,  129  Mich.  112,  88 
N.  W.  400).  Witnesses  who  knew  the  insured  intimately  were 
regarded  as  competent  to  testify  as  to  the  fact  of  his  general  health 
and  soundness  of  constitution  in  Rawls  v.  American  Mut.  Life  Ins. 
Co.,  27  N.  Y.  282,  84  Am.  Dec.  280,  affirming  36  Barb.  357 ;  and  in 
the  same  case  it  was  held  that  where  the  physician,  at  the  time  of 
the  issuance  of  the  policy,  prepared  a  statement  consisting  of  ex- 
pressions of  opinion  by  him  as  to  the  health  of  the  insured,  he  might 
subsequently  testify  whether,  at  the  time  he  made  such  statements, 
he  believed  them  to  be  true.  In  Price  v.  Phoenix  Mut.  Life  Ins. 
Co.,  17  Minn.  497  (Gil.  473),  10  Am.  Rep.  166,  where  the  insured 
had  denied  that  he  had  ever  had  the  disease  rheumatism,  but  it 
was  shown  that  he  had  been  afflicted  with  subacute  rheumatism, 
a  witness  was  allowed  to  testify  that  "subacute  rheumatism"  has  no 
effect  to  shorten  life. 

The  opinion  of  a  lay  witness  as  to  the  appearance  of  the  insured 
or  the  existence  of  certain  symptoms  of  disease,  being  merely  tes- 
timony as  to  the  existence  of  facts,  has  been  regarded  as  admissible. 

United  Brethren  Mut.  Aid  Society  v.  O'Hara,  120  Pa.  256,  13  Atl.  932 
Billings  V.  Metropolitan  Life  Ins.  Co.,  70  Vt.  477,  41  Atl.  516 
Home  Circle  Soc.  No.  1  v.  Shelton  (Tex.  Civ.  App.)  81  S.  W.  84 
Higbee  v.  Guardian  Mut.  Life  Ins.  Co.,  66  Barb.  (N.  Y.)  462. 
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Subject  to  the  qualification  that  the  facts  on  which  they  base  their 
opinions  must  be  stated,  it  has  been  laid  down  as  a  rule  that  lay 
witnesses  may  testify  as  to  their  opinion  as  to  the  health  of  the 

insured. 

Reininghaus  v.  Merchants'  Life  Ass'n,  116  Iowa,  364,  89  N.  W.  1113; 
Southern  Life  Ins.  Co.  v.  Wilkinson,  53  Ga.  585;  JefCerson  v, 
German- American  Mut.  Life  Ass'n,  69  Mo.  App.  126;  Butler  v. 
St.  Louis  Life  Ins.  Co.,  45  Iowa,  93. 

Where  the  insured  stated  in  his  application  that  he  never  had 
the  disease,  and  one  of  the  facts  in  issue  is  whether  the  appli- 
cant had,  prior  to  the  date  of  the  policy,  angina  pectoris,  the 
disease  of  which  he  had  died  (Rondinella  v.  Metropolitan  Life  Ins. 
Co.,  24  Pa.  Super.  Ct.  293),  the  testimony  of  nonmedical  friends 
of  the  insured  is  admissible  to  show  that  at  the  date  of  the  policy 
his  appearance  was  that  of  a  man  in  sound  health,  though  there  is 
medical  testimony  to  the  effect  that  a  person  may  have  angina 
pectoris,  and  yet  have  the  appearance  of,  being  in  sound  health. 

A  medical  expert  cannot  give  his  opihion  as  to  the  physical  con- 
dition of  the  insured,  unless  it  is  based  upon  his  individual  obser- 
vation, or  a  hypothetical  statement  made  to  him  at  the  time  of  the 
inquiry  (Butler  v.  St.  Louis  Life  Ins.  Co.,  45  Iowa,  93).*  An  ex- 
amining physician  or  other  official  of  an  insurance  company  cannot 
testify  as  to  what  action  he  would  have  taken  in  regard  to  the  risk, 
had  certain  undisclosed  facts  been  made  knowm  to  him. 

Mobile  Life  Ins.  Co.  v.  Walker,  58  Ala.  290;  Schwarzbach  v.  Ohio 
Valley  Protective  Union,  25  W.  Va.  622,  52  Am.  Bep.  227 ;  Mullin- 
er  V.  Guardian  Mut.  Life  Ins.  Co.,  1  Thomp.  &  0.  (N.  X.)  448 ;  Mur- 
phy V.  Prudential  Ins.  Co.,  205  Pa.  444,  55  Atl.  19. 

(f)    Same — Declarations  and  admlssiona. 

A  question  which  has  provoked  much  discussion  is  whether  the 
declarations  of  the  insured  as  to  his  condition  of  health  are  admis- 
sible to  show  the  falsity  of  his  statements  in  the  application.  A 
leading  case  is  Swift  v.  Massachusetts  Mut.  Life  Ins.  Co.,  63  N. 
Y.  186,  20  Am.  Rep.  522.  In  this  case  the  rule  was  stated  to  be  that 
the  declaration  must  be  made  at  a  time  not  too  remote  from  the 
making  of  the  application,  and  in  connection  with  facts  or  acts  ex- 

» Admissibility  of  opinion  evidence  as  Cent.  Dig.  vol.  20,  "Evidence,"  col. 
to   physical    condition    in   general,    see      3242,  §  2238. 
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hibiting  his  state  of  health.     In  other  words,  such  declarations  must 
be  part  of  the  res  gestae. 

A  similar  rule  was  stated  In.  Kelsey  v.  Universal  Life  Ins.  Co.,  35  C!onn. 

225;    Welch  v.  Union  Central  Life  Ins.  Co.,  108  Iowa,  224,  78  N. 

W.  853,  50  L.  R.  A.  774;    Metzradt  v.  Modern  Brotherhood,  112 

Iowa,  522,  84  N.  W.  498. 

If,  however,  the  declarations  are  remote  in  time,  and  not  so  con- 
nected with  the  making  of  the  application  that  they  may  fairly  be 
regarded  as  part  of  the  res  gestae,  they  are  inadmissible. 

This  rule  is  supported  by  Schwarzbach  v.  Ohio  Valley  Protective  Union, 
25  W.  Va.  622,  52  Am.  Rep.  227;  Mobile  Life  Ins.  Co.  v.  Morris, 
3  Lea  (Tenn.)  101,  31  Am.  Rep.  631;  Union  Central  Life  Ins.  Co. 
V.  Cheever,  36  Ohio  St.  201,  38  Am.  Rep.  573;  Singleton  v.  St. 
Louis  Mutual  Ins.  Co.,  66  Mo.  63,  27  Am.  Rep.  321;  Fraternal 
Mutual  Life  Ins.  Co.  v.  Applegate,  7  Ohio  St.  292;  Grossman  v. 
Supreme  Lodge  Knights  and  Ladles  of  Honor,  53  Hun,  637,  6  N. 
Y.  Supp.  821 ;  Asbury  Ins.  Co.  v.  Warren,  66  Me.  523,  22  Am.  Rep. 
690;  Mutual  Life  Ins.  Co.  v.  Selby,  72  Fed.  980,  19  C.  0.  A.  331, 
affirming  (O.  C.)  67  Fed.  490 ;  Terwilllger  v.  Supreme  Council 
Royal  Arcanum,  2  N.  T.  Supp.  144,  49  Hun,  305;  Thompson  v. 
Security,  Trust  &  Life  Ins.  Co.,  63  S.  C.  290,  41  S.  B.  464 ;  Rawson 
V.  Milwaukee  Mutual  Life  Ins.  Co.,  115  Wis.  641,  92  N.  W.  378; 
Penn  Mutual  Life  Ins.  Co.  v.  Wiler,  100  Ind.  92,  50  Am.  Rep.  769. 

As  to  declarations  made  subsequent  to  the  issuance  of  the  policy, 
Swift  V.  Massachusetts  Mut.  Life  Ins.  Co.,  63  N.  Y.  186,  20  Am. 
Rep.  522,  bases  the  inadmissibility  on  the  ground  that,  after  the  in- 
surance has  been  effected,  the  subject  thereof  has  no  such  interest 
in  the  policy,  or  relation  to  the  holder  thereof,  that  he  can  destroy 
or  affect  the  beneficiary's  vested  interest  by  an  unsworn  statement. 

This  principle  seems  also  to  have  governed  Schwarzbach  v.  Ohio  Val- 
ley Protective  Union,  25  W.  Va.  622,  52  Am.  Rep.  227;  Washing- 
ton Life  Ins.  Co.  v.  Haney,  10  Kan.  525 ;  Mobile  Life  Ins.  Co.  v. 
Morris,  3  Lea  (Tenn.)  101,  31  Am.  Rep.  631 ;  Grossman  v.  Supreme 
Lodge  Knights  and  Ladies  of  Honor,  53  Hun,  637,  6  N.  T.  Supp. 
821 ;  Asbury  Ins.  Co.  v.  Warren,  66  Me.  523,  22  Am.  Rep.  590 ; 
Hermany  v.  Fidelity  Mutual  Life  Ass'n,  151  Pa.  17,  24  Atl.  1064; 
Wilson  V.  Life  Ass'n  of  America,  30  Fed.  Cas.  143 ;  Mulliner  v. 
Guardian  Mut.  Life  Ins.  Co.,  1  Thomp.  &  C.  (N.  T.)  448,  4  Bigelow, 
Ins.  Cas.  267 ;  Fraternal  Mutual  Life  Ins.  Co.  v.  Applegate,  7  Ohio 
St.  292;  McGlnley  v.  United  States  Life  Ins.  Co.,  8  Daly,  390, 
affirmed  In  77  N.  Y.  495 ;  Doty  v.  New  York  State  Mut.  Ben.  Ass'n, 
0  N.  Y.  Supp.  42,  55  Hun,  612. 

Similarly,  in  Edington  v.  Mutual  Life  Ins.  Co.,  67  N.  Y.  185, 
declarations  of  the  insured  were  held  to  be  inadmissible  as  against 
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the  assignee  of  the  policy.  It  has,  however,  been  held  in  Stein- 
hausen  v.  Preferred  Mutual  Ace.  Ass'n,  59  Hun,  33'6,  13  N.  Y.  Supp. 
36,  that,  as  the  beneficiary  in  a  certificate  issued  by  a  mutual  ben- 
efit association  may  be  changed  at  the  will  of  the  member,  such 
beneficiary  does  not  take  a  vested  interest,  so  as  to  render  declara- 
tions of  the  insured  inadmissible  as  against  him.  This  principle  is 
repudiated  in  Wisconsin,  and  it  was  held  in  Rawson  v.  Milwaukee 
Mut.  Life  Ins.  Co.,  115  Wis.  641,  92  N.  W.  378,  that  declarations 
of  the  insured  were  not  admissible  as  against  a  beneficiary,  unless 
so  closely  related  with  the  making  of  the  application  as  to  become 
part  of  the  res  gestae;  the  court  basing  its'  decision  on  the  ground 
that  the  beneficiary  in  the  certificate  of  a  mutual  benefit  associa- 
tion has  a  vested  interest  in  such  certificate,  subject  only  to  the  right 
of  the  insured  to  substitute  another  beneficiary. 

Declarations  have  been  held  to  be  admissible  to  show  knowledge 
on  the  part  of  the  insured,  where  the  facts  are  proved  by  other  com- 
petent evidence. 

McGowan  v.  Supreme  Court  Independent  Order  of  Foresters,  104  Wis. 
173,  80  N.  W.  603,  Dllleber  v.  Home  Life  Ins.  Co.,  69  N.  Y.  256, 
25  Am.  Rep.  182;  Cahen  v.  Continental  Life  Ins.  Co.,  41  N.  Y. 
Super.  Ct.  296. 

But,  where  the  statements  in  the  application  are  warranties,  such 
declarations  were  held  to  be  inadmissible,  even  to  show  knowl- 
edge, in  Union  Central  Life  Ins.  Co.  v.  Cheever,  36  Ohio  St.  201, 
38  Am.  Rep.  573,  on  the  ground  that  knowledge  is  immaterial  in  the 
case  of  warranties. 

Applications  to  other  companies  were  regarded  as  incompeteiit 
as  admissions  against  the  insured  in  Trudden  v.  Metropolitan  Life 
Ins.  Co.,  50  App.  Div.  473,  64  N.  Y.  Supp.  183;  but  an  affidavit 
as  to  the  state  of  his  health,  filed  by  the  insured  on  an  application 
for  pension,  was  regarded  as  competent  in  New  Home  Life  Ass'n 
v.  Owen,  39  111.  App.  413.  In  Mutual  Life  Ins.  Co.  v.  Selby,  72  Fed. 
980,  19  C.  C.  A.  331,  affirming  (C.  C.)  67  Fed.  490,  declarations  to 
an  attorney  employed  to  procure  a  pension  for  the  insured  were 
regarded  as  inadmissible  on  the  ground  of  privilege. 

Proofs  of  loss  are  regarded  as  competent  as  admissions  by  the 
plaintiff. 

Klpp  V.  Metropolitan  Life  Ins.  Co.,  41  App.  DIt.  298,  58  N.  T.  Supp. 
494;  Modern  Woodmen  v.  Von  Wald,  6  Kan.  App.  231,  49  Pac. 
782;  John  Hancock  Mut.  Life  Ins.  Co.  v.  Dick,  76  N.  W.  9,  117 
Mich.  518,  44  L.  R.  A.  846. 
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In  Spencer  v.  Citizens'  Mut.  Life  Ins.  Ass'n,  142  N.  Y.  505,  37 
N.  E.  617,  where  plaintiff  submitted  proofs  of  loss  and  subsequently 
sent  in  corrected  proofs,  it  was  held  that  the  original  proofs  were 
competent  as  an  admission  against  interest,  though  not  conclusive. 
In  Buffalo  Loan,  Trust  &  Safe  Deposit  Co.  v.  Knights  Templar  & 
Masonic  Mut.  Aid  Ass'n,  126  N.  Y.  450,  27  N.  E.  942,  22  Am.  St. 
Rep.  839,  the  certificate  of  the  attending  physician  as  to  the  cause 
of  death,  furnished  to  the  company  with  the  other  proofs  of  death, 
was  regarded  as  competent  as  an  admission  by  the  plaintiff. 

Where  the  policy  was  on  the  life  of  the  wife,  the  husband  being 
the  beneficiary,  and  a  conspiracy  to  defraud  on  the  part  of  the  wife, 
the  husband,  and  the  physician  was  charged  (Reininghaus  v.  Mer- 
chants' Life  Ass'n,  116  Iowa,  364,  89  N.  W.  1113),  statements  of  the 
husband,  showing  that  he  knew  the  hopeless  condition  of  his  wife's 
health,  were  regarded  as  competent  in  proof  of  the  conspiracy.  In 
Southern  Life  Ins.  Co.  v.  Wilkinson,  53  Ga.  535,  where  the  action 
was  brought  by  a  widow  and  child  on  a  policy  insuring  the  life  of 
the  husband  and  father,  the  plaintiffs  being  joint  beneficiaries,  it 
was  held  that  the  admissions  of  the  widow  were  competent  evidence 
on  the  question  of  misrepresentation  as  to  the  health  of  the  insured.* 

(g)    Same — Testimony  of  physicians. 

Where  the  insurer,  for  the  purpose  of  proving  the  falsity  of  state- 
ments of  the  insured  as  to  his  health,  offers  the  testimony  of  a  phy- 
sician who  has  attended  the  insured,  the  question  at  once  arises  to 
what  extent  is  such  testimony  incompetent  as  involving  a  disclo- 
sure of  privileged  communications.  In  view  of  the  statutory  pro- 
visions relating  to  privileged  communications,  it  is  said  in  numer- 
ous cases  that  testimony  as  to  facts,  the  knowledge  of  which  was 
acquired  by  a  physician  while  attending  the  insured  in  a  profes- 
sional capacity,  is  not  admissible. 

Reference  may  be  made  to  Edlngton  v.  Mutual  Life  Ins.  Co.,  67  N.  T. 
185 ;  Edlngton  v.  ^tna  Life  Ins.  C!o.,  77  N.  T.  564 ;  Penn  Mutual 
Life  Ins.  Co.  v.  Wiler,  100  Ind.  92,  50  Am.  Rep.  769;  Excelsior 
Miit.  Aid  Ass'n  v.  Riddle,  91  Ind.  84;  Masonic  Mutual  Ben.  Ass'n 
V.  Beck,  77  Ind.  203,  40  Am.  Rep.  295 ;  Jones  v.  Preferred  Bankers' 
Life  Assur.  Co.,  120  Mich.  211,  79  N.  W.  204;  Patten  v.  United 
Life  &  Ace.  Ins.  Ass'n,  16  N.  Y.  Supp.  376,  61  Hun,  627;  Metro- 
politan Life  Ins.  Co.  v.  Howie,  68  Ohio  St.  614,  68  N.  E.  4 ;  Grattan 
V.  National  Life  Ins.  Co.,  15  Hun  (N.  Y.)  74 ;    Cahen  v.  Continental 

*  Admissibility  of  admissions  and  dec-      20,  "Evidence,"  cols.  1024-1626,  §§  684r- 
larations  m  general,  see  Cent  Dig.  vol.       1107. 
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Life  Ins.  Co.,  69  N.  Y.  300;  Boyle  v.  Northwestern  Mutual  Relief 
Ass'n,  95  Wis.  314,  70  N.  W.  351;  Mutual  Benefit  Life  Ins.  Co. 
V.  Bobison,  58  Fed.  723,  7  C.  C.  A.  444,  22  L.  R.  A.  325;  Grattan 
T.  Metropolitan  Life  Ins.  Co.,  80  N.  Y.  291,  36  Am.  Rep.  617 ;  Becker 
V.  Metropolitan  Life  Ins.  Co.,  87  N.  Y.  Supp.  980,  43  Misc.  Rep.  99; 
Dilleber  v.  Home  Life  Ins.  Co.,  69  N.  Y.  256,  25  Am.  Rep.  182. 

It  is  not  necessary  that  it  should  be  shown  by  formal  proof  in  the 
first  instance  that  the  information  was  given  to  enable  the  phy- 
sician to  prescribe  (Grattan  v.  Metropolitan  Life  Ins.  Co.»  80  N.  Y. 
281,  36  Am.  Rep.  617).  But  it  was  said,  in  Stowell  v.  American 
Co-operative  Relief  Ass'n,  52  Hun,  613,  5  N.  Y.  Supp.  233,  that  one 
who  seeks  to  exclude  the  evidence  of  a  physician  on  statutory 
grounds  must  show  facts  bringing  the  case  within  the  statute. 

In  Brown  v.  Metropolitan  Life  Ins.  Co.,  65  Mich.  306,  32  N.  W. 
610,  8  Am.  St.  Rep.  894,  where  the  insured  stated  that  he  had  been 
treated  for  typhoid  fever  by  a  certain  physician,  such  physician  was 
allowed  to  testify  as  to  whether  he  had  ever  treated  him  for  typhoid 
fever,  on  the  ground  that  this  was  a  matter  of  privilege  on  which 
plaintiff  could  not  insist.  This  case  is,  however,  expressly  distin- 
guished in  Jones  v.  Preferred  Bankers'  Life  Assur.  Co.,  120  Mich. 
211,  79  N.  W.  204,  because  of  the  statement  as  to  treatment  for  a 
particular  disease.  The  statutory  restriction  applies  to  the  partner 
of  a  physician,  who  learns  of  the  condition  of  a  patient  while  the 
latter  is  at  the  oiiiice  of  the  firm  for  treatment  by  such  physician 
(^tna  Ins.  Co.  v.  Deming,  123  Ind.  384,  24  N.  E.  86,  375),  or  to 
one  who  made  the  rounds  of  a  hospital  in  company  with  the  attend- 
ing physician  out  of  curiosity  and  to  assist  him  in  making  the  exam- 
ination of  the  patient  (Grossman  v.  Supreme  Lodge  Knights  and 
Ladies  of  Honor,  53  Hun,  637,  6  N.  Y.  Supp.  821).  But,  according 
to  Head  Camp,  Pacific  Jurisdiction,  Woodmen  of  the  World  v. 
Loeher,  17  Colo.  App.  247,  68  Pac.  136,  the  restriction  does  not 
apply  to  a  physician  in  another  state  and  not  authorized  to  practice 
under  the  laws  of  Colorado. 

In  view  of  the  provisions  of  Rev.  St.  U.  S.  §  721  [U.  S.  Comp. 
St.  1901,  p.  581],  declaring  that  the  laws  of  the  several  states  shall 
be  regarded  as  rules  of  decision  in  trials  at  common  law  in  the  courts 
of  the  United  States,  it  was  held,  in  Connecticut  Mutual  Life  Ins. 
Co.  V.  Union  Trust  Co.,  112  U.  S.  250,  5  Sup.  Ct.  119,  28  L.  Ed.  708, 
that  the  restrictions  imposed  by  Code  Civ.  Proc.  N.  Y.  §  834,  will 
be  given  eiiect  in  the  courts  of  the  United  States.  In  Mutual 
Ben.  Life  Ins.  Co.  v.  Robison,  58  Fed.  723,  7  C.  C.  A.  444,  22  L.  R. 
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A.  325,  it  was  said  that,  in  view  of  Rev.  St.  U.  S.  §  858  [U.  S.  Comp. 
St.  1901,  p.  659],  relating  to  the  competency  of  witnesses,  which 
section  does  not  refer  to  the  testimony  of  physicians,  the  Iowa  stat- 
ute, providing  that  no  physician  shall  be  allowed  to  disclose  any 
confidential  communication  necessary  or  proper  to  enable  him  to 
discharge  the  functions  of  his  profession,  would  be  given  effect  in 
the  federal  court.  A  similar  rule  was  announced  in  Travis  v.  Neder- 
land  Life  Ins.  Co.,  104  Fed.  486,  43  C.  C.  A.  653.  The  statutory 
provision  prohibiting  a  physician  from  disclosing  confidential  com- 
munications is  not  repealed  by  Code  N.  Y.  §  390,  authorizing 
the  examination  of  an  adverse  party  as  a  witness,  according  to 
Edington  v.  Mutual  Life  Ins.  Co.,  67  N.  Y.  185.  Rev.  St.  Wis.  § 
4075,  provides  that  no  physician  shall  be  "compelled"  to  disclose 
information  acquired  in  his  professional  capacity.  In  Boyle  v. 
Northwestern  Mut.  Relief  Ass'n,  95  Wis.  314,  70  N.  E.  351,  the 
plaintiff  objected  to  the  testimony  of  a  physician  on  the  ground  that 
he  could  not  be  "allowed"  to  disclose  such  information.  The  word 
"allowed"  was  used  in  the  section  of  the  statute  having  relation  to 
confidential  communications  to  clergymen  and  attorneys,  and  it  was 
contended  by  the  defendant  that  the  diversity  of  phraseology  was 
significant,  as  sljowi-hg  the  legislative  intent;  but  the  court  held 
that  the  plaintiff's  objection  was  well  taken,  and  that  the  word 
"compelled"  should  be  given  the  same  meaning  as  the  word  "al- 
lowed" in  the  statute  relating  to  clergymen  and  attorneys. 

A  leading  case  involving  the  question  as  to  what  facts  fall  with- 
in the  restriction  as  to  the  statute  is  Edington  v.  Mutual  Life  Ins. 
Co.,  67  N.  Y.  185,  reversing  5  Hun,  1.  It  was  there  held  that  the 
prohibition  extends,  not  only  to  information  derived  from  state- 
ments of  the  patient,  but  also  to  such  knowledge  as  the  physician 
may  acquire  from  statements  of  others  present  at  the  time,  or  from 
his  own  observation  of  the  patient's  symptoms  and  appearance. 
In  Edington  v.  ^tna  Life  Ins.  Co.,  77  N.  Y.  564,  reversing  13  Hun, 
543,  involving  a  policy  on  the  same  life,  the  court  said  that  the  rule 
was  purely  statutory  and  should  not  be  broadened  by  construction. 
It  must  appear,  before  the  information  can  be  excluded,  that  it  was 
acquired  by  the  physician  while  professionally  attending  the  pa- 
tient, and  that  it  was  necessary  to  enable  him  to  prescribe  as  a  phy- 
sician. 

That  a  physician  is  prohibited  from  disclosing,  not  only  what 
he  learned  from  direct  communication,  but  also  facts  learned  through 
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examination  and  observation  during  his  attendance  in  a  professional 
capacity,  seems  to  be  well  settled. 

The  rule  Is  asserted  In  Masonic  Mutual  Ben.  Ass'n  v.  Beck,  77  Ind.  203, 
40  Am.  Rep.  295;  Prader  v.  National  Masonic  Accident  Ass'n, 
95  Iowa,  149,  63  N.  W.  601;  Gartside  v.  Connecticut  Mutual  Life 
Ins.  Co.,  76  Mo.  446,  43  Am.  Rep.  765 ;  Rose  v.  Supreme  Order  of 
Patricians,  126  Mich.  577,  85  N.  W.  1073;  Grattan  v.  Metropolitan 
Life  Ins.  Co.,  92  N.  Y.  274,  44  Am.  Rep.  372 ;  Id.,  28  Hun  (N.  T.) 
430,  44  Am.  Rep.  372 ;  Penn  Mutual  Life  Ins.  Co.  v.  Wiler,  100  Ind. 
92,  50  Am.  Rep.  769;  Grattan  v.  Metropolitan  Life  Ins.  Co.,  80 
N.  Y.  281. 

In  Nelson  v.  Nederland  Lif e  Ins.  Co.,  110  Iowa,  600,  81  N.  W.  807, 
it  was  said  that  an  attempt  to  show  whether  the  physician  had 
advised  the  insured  on  a  certain  day  that  he  was  suffering  from  a 
certain  disease  for  which  he  was  treating  him,  and  also  whether 
at  the  time  of  a  subsequent  treatment  he  suffered  from  any  disease 
other  than  that  for  which  he  had  previously  treated  him,  was  a 
clear  attempt  to  evade  the  statute.  But,  if  the  facts  are  so  super- 
ficially apparent  that  it  is  evident  that  no  confidence  exists  concern- 
ing them,  they  do  not  fall  within  the  provision  of  the  statute,  ac- 
cording to  Linz  V.  Massachusetts  Ins.  Co.,  8  Mfe.  App.  363.  It  was 
also  said,  in  Meyer  v.  Standard  Life  &  Accident  Ins.  Co.,  8  App. 
Div.  74,  40  N.  Y.  Supp.  419,  that  the  statutory  provision  does  not 
forbid  a  physician  to  testify  as  an  expert  in  an  action  for  injuries 
for  which  he  treated  the  plaintiff,  though  the  knowledge  acquired 
by  him  while  attending  the  plaintiff  professionally  may  influence 
his  answers  to  the  hypothetical  questions.  Statements  in  the  cer- 
tificate of  the  attending  physician,  made  part  of  the  proofs  of  death, 
are  privileged  communications  within  the  meaning  of  the  statute. 

Dreier  v.  Continental  Life  Ins.  Co.  (C.  C.)  24  Fed.  670 ;  Redmond  v.  In- 
dustrial Ben.  Ass'n,  28  N.  Y.  Supp.  1075,  78  Hun,  104. 

The  principle  that  a  physician  is  not  restricted  from  disclosing 
information  acquired  from  general  observation  of  the  insured  as 
an  acquaintance,  and  not  while  attending  him  in  a  professional 
capacity,  was  asserted  in  the  leading  case  of  Edington  v.  JEtna.  Life 
Ins.  Co.,  77  N.  Y.  564. 

The  principle  Is  also  asserted  In  Jennings  v.  Loyal  A.  Ben.  Ass'n,  81 
App.  Div.  76,  81  N.  Y.  Supp.  90;  Stowell  v.  American  Co-operative 
Relief  Ass'n,  52  Hun,  613,  5  N.  Y.  Supp.  233;  Metropolitan  Life 
Ins.  Co.  7.  Howie,  68  Ohio  St.  614,  68  N.  E.  4;   Gartside  v.  Con- 
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nectlcut  Mut  Life  Ins.  Co.,  16  Cent.  Law  J.  253,  76  Mo.  446,  43 
Am.  Rep.  765;  Dubcich  v.  Grand  Lodge  A.  O.  U.  W.,  33  Wash. 
651,  74  Pac.  832. 

The  statute  does  not  prohibit  a  physician  from  testifying  that  he 
attended  the  insured,  or  from  stating  the  number  and  dates  of  his 
visits. 

That  such  testimony  Is  not  within  the  purview  of  the  statute  Is  asserted 
in  Briesenmelster  v.  Supreme  Lodge  K.  of  P.,  81  Mich.  525,  45  N. 
W.  977 ;  Numrich  v.  Supreme  Lodge  Knights  and  La'dies  of  Honor 
(City  Ct.N.  Y.)  3  N.  Y.  Supp.  552;  Patten  v.  United  Life  &  Ace. 
Ins.  Ass'n,  133  N.  Y.  450,  31  N.  E.  342 ;  Sovereign  Camp  Woodmen 
of  the  World  v.  Grandon,  64  Neb.  39,  89  N.  W.  448 ;  Price  v.  Stand- 
ard Life  &  Ace.  Ins.  Co.,  90  Minn.  264,  95  N.  W.  1118;  Nelson  v. 
Nederland  Life  Ins.  Co.,  110  Iowa,  600,  81  N.  W.  807;  Becker  v. 
Metropolitan  Life  Ins.  Co.  (Sup.)  90  N.  Y.  Supp.  1007. 

But  it  was  said,  in  McCormick  v.  United  Life  &  Ace.  Ins.  Ass'n, 
79  Hun,  340,  29  N.  Y.  Supp.  364,  that  where  the  defense  is  set  up 
that  the  insured  falsely  represented  that  he  was  in  good  health, 
when  in  fact  he  was  suffering  from  a  disease  of  which  he  subse- 
quently died,  it  is  error  to  permit  physicians  to  testify  that  the  in- 
sured called  on  them  for  professional  advice  and  that  they  were 
specialists  in  the  particular  disease  mentioned. 

The  rule  that  prohibits  the  disclosure  by  the  physician  of  con- 
fidential commimications  is  not  terminated  by  the  death  of  the  pa- 
tient. 

Cahen  v.  Continental  Life  Ins.  Co.,  41  N.  Y.  Super.  Ct.  296;  Grattan 
V.  Metropolitan  Life  Ins.  Co.,  80  N.  Y.  281,  36  Am.  Rep.  617 ;  Ed- 
Ington  V.  Mutual  Life  Ins.  Co.,  67  N.  Y.  185. 

Not  only  can  the  question  of  privilege  be  raised  by  the  personal 
representatives  of  the  deceased,  but  it  may  be  raised  by  the  assignee 
of  the  policy. 

Edlngton  v.  Mutual  Life  Ins.  Co.,  67  N.  Y.  185;  Briesenmelster  v.  Su- 
preme Lodge  Knights  of  Pythias,  81  Mich.  525,  45  N.  W.  977. 

Since  the  privilege  conferred  by  the  statute  is  for  the  personal 
protection  of  the  patient,  and  not  any  concern  of  the  general  public, 
it  may  be  waived  by  the  insured. 

The  right  to  waive  the  provisions  of  the  statute  Is  asserted  in  Edlngton 
V.  Mtna.  Life  Ins.  Co.,  77  N.  Y.  564;  Dougherty  v.  Metropolitan 
Life  Ins.  Co.,  33  N.  Y.  Supp.  873,  87  Hun,  15 ;  Adreveno  v.  Mutual 
Reserve  Fund  Life  Ass'n  (C.  C.)  34  Fed.  870;  Cahen  v.  Con- 
tinental Life  Ins.  Co.,  41  N.  Y.  Super.  Ct.  296 ;   Grattan  v.  National 
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Life  Ins.  Co.,  15  Hun  (N.  Y.)  74;  Keller  v.  Home  Life  Ins.  Co.,. 
95  Mo.  App.  627,  69  S.  W.  612 ;  Penn  Mutual  Life  Ins.  Co.  v.  Wller, 
100  Ind.  92,  50  Am.  Rep.  769. 

But,  in  the  absence  of  a  statute  authorizing  such  waiver,  it  cannot 
be  waived  by  the  personal  representatives  of  the  insured,  according 
to  Westover  v.  ^tna  Life  Ins.  Co.,  99  N.  Y.  56, 1  N.  E.  104,  52  Am, 
Rep.  1.  Where  the  statute  provides  that  the  personal  representa- 
tives may  waive  the  privilege  (Beil  v.  Supreme  Lodge  Knights  of 
Honor,  80  App.  Div.  609,  80  N.  Y.  Supp.  751),  it  cannot  be  waived  by 
the  widow.  On  the  other  hand,  it  was  held,  in  Penn  Mut.  Life  Ins. 
Co.  V.  Wiler,  100  Ind.  92,  50  Am.  Rep.  7'69,  that  the  beneficiary  may 
waive  the  privilege.  In  Foley  v.  Royal  Arcanum,  151  N.  Y.  196,^ 
45  N.  E.  456,  56  Am.  St.  Rep.  621,  affirming  78  Hun,  222,  28  N.  Y. 
Supp.  952,  it  was  said  that  Laws  1891,  c.  381,  amending  Code  Civ. 
Proc.  §  836,  so  as  to  provide  that  the  privileged  communications 
can  be  waived  only  on  the  trial,  do  not  apply  to  an  action  on  a 
policy  issued'  before  the  amendment,  and  containing  an  express 
waiver  of  the  privilege  as  to  communications  between  the  insured 
and  his  physician.  In  Dougherty  v.  Metropolitan  Life  Ins.  Co., 
87  Hun,  15,  33  N.  Y.  Supp.  873,  it  was  held  that  a  clause  in  an 
application  waiving  the  privilege  is  authorized  by  Code  Civ.  Proc. 
§  83'6,  as  it  is  a  reasonable  construction  of  the  statute  that  its 
provisions  are  "expressly  waived  upon  the  trial,"  by  producing  at 
the  trial  a  proper  stipulation  to  that  effect.  A  different  view,  how- 
ever, was  taken  in  Holden  v.  Metropolitan  Life  Ins.  Co.,  165  N. 
Y.  13,  58  N.  E.  771,  and  it  was  held  that  such  a  waiver  was  not  a 
waiver  at  the  trial,  within  the  meaning  of  the  statute. 

Where  a  certificate  in  a  mutual  benefit  association  provides  that 
it  is  issued  on  condition  that  the  statements  in  the  application  are 
made  a  part  of  the  contract,  the  word  "statements"  includes  a 
waiver  of  the  provisions  of  the  law  preventing  physicians  from  dis- 
closing communications  relative  to  the  patient's  physical  condition 
(Foley  V.  Royal  Arcanum,  151  N.  Y.  196,  45  N.  E.  456,  56  Am.  St.. 
Rep.  631).  Giving  the  name  and  address  of  his  family  physician  in 
the  application  for  insurance  is  not  a  v^^aiver  of  the  privilege  (Masonic 
Mut.  Ben.  Ass'n  v.  Beck,  77  Ind.  203,  40  Am.  Rep.  295).  In  Robin- 
son v.  Supreme  Commandery  United  Order  of  the  Golden  Cross,. 
38  Misc.  Rep.  97,  77  N.  Y.  Supp.  Ill,  the  applicant  named  a  phy- 
sician of  whom  the  insurer  might  inquire  as  to  his  physical  con- 
dition. It  was  held  that  if  the  insurer  had  not,  before  the  trial 
of  an  action  on  the  policy  after  the  death  of  the  insured,  takeu 
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advantage  of  the  offer,  he  could  not  call  the  physician  to  testify 
as  to  such  facts  in  contradiction  of  the  statement  of  the  applicant, 
as  there  was  no  waiver  of  the  provisions  of  the  Code  excluding 
such  information  as  privileged.  Where  the  certificate  of  the  at- 
tending physician  is  submitted  with  the  proofs  of  death,  it  is  a 
waiver  of  the  privilege. 

Proppe  V.  Metropolitan  Life  Ins.  Co.,  13  Misc.  Rep.  266,  34  N.  Y.  Supp. 

172 ;    Sovereign  Camp  Woodmen  of  the  World  v.  Grandon,  64  Neb. 

89,  89  N.  W.  448.     The  contrary  view  was  taken  in  Redmond  v. 

Industrial  Ben.  Ass'n,  78  Hun,  104,  28  N.  Y.  Supp.  1075. 

In  Briesenmeister  v.  Supreme  Lodge  Knights  of  Pythias,  81 
Mich.  525,  45  N.  W.  977,  statements  in  the  proof  of  death  were  re- 
garded as  a  waiver  of  the  privilege  only  in  so  far  as  such  State- 
ments refer  to  matter  claimed  to  be  privileged.  ^  In  Penn  Mut. 
Life  Ins.  Co.  v.  Wiler,  100  Ind.  92,  50  Am.  Rep.  769*,  the  production 
in  evidence  by  a  beneficiary  of  facts  learned  in  a  professional  ca- 
pacity by  one  physician  is  not  a  waiver  of  the  right  to  object 
to  the  divulging  of  other  confidential  communications  by  other 
physicians. 

A  waiver  of  the  privilege  by  the  patient  is  binding  on  the  bene- 
ficiary. 

Adreveno  v.  Mutual  Reserve  Fund  Life  Ass'n  (C.  C.)  34  Fed.  870 ;  Fuller 
V.  Knights  of  Pythias,  129  N.  C.  318,  40  S.  B.  65,  85  Am.  St.  Rep. 
744 ;  Keller  v.  Home  Life  Ins.  Co.,  95  Mo.  App.  627,  69  S.  W.  612. 

Though ,  a  party  has  waived  the  privilege  on  one  trial,  he  may 
claim  it  on  a  new  trial  of  the  same  case,  according  to  Briesen- 
meister V.  Supreme  Lodge  Knights  of  Pythias,  81  Mich.  525,  45 
N.  W.  977.  In  Geare  v.  United  States  Life  Ins.  Co.,  66  Minn.  91, 
68  N.  W.  731,  the  application  waived  the  provisions  of  the  law  for- 
bidding physicians  from  disclosing  any  information  he  acquired. 
The  policy  having  lapsed,  it  was  reinstated  on  a  certificate  of 
the  insured  and  the  beneficiaries  reciting  that,  in  consideration 
of  the  restoration  of  the  policy,  "the  undersigned  hereby  renews, 
reaffirms,  and  warrants  each  of  the  statements,  answers,  and  rep- 
resentations as  expressed  in  the  original  application."  It  was  held 
that  the  waiver  contained  in  the  application  did  not  extend  to 
information  acquired  by  a  physician  prior  to  the  renewal,  but  subse- 
quent to  the  application." 

■>  As  to  exclusion  of  confidential  com-       Cent.   Dig.   vol.   50,    "Witnesses,"   cols, 
munications    made    to    physicians,    see       1015-1029,  §§  768-777. 
Jones,  Evidence,  vol.  3,  §  778.    See,  also. 
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(h)   Weight  and  sufficiency  of  evidence. 

The  ofScial  records  of  a  board  of  health  were  considered  con- 
clusive as  to  all  matters  required  to  be  stated  therein,  in  Reyn- 
olds V.  Prudential  Ins.  Co.,  88  Mo.  App.  679.  In  MuUer  v.  Orden 
Germania  (Super.  N.  Y.)  18  N.  Y.  Supp.  794^,  it  appeared  that 
Consolidation  Act  1882,  §  604,  applicable  to  the  city  of  New  York, 
required  physicians  in  their  certificates  of  death  to  specify  as  near 
as  may  be  ascertained  the  direct  and  indirect  cause  of  death, 
but  said  nothing  whatever  in  relation  to  the  duration  of  the  dis- 
ease. It  was  held,  therefore,  that  a  statement  by  the  physician 
that  the  disease  which  caused  the  death  was  of  two  years'  duration, 
not  being  called  for  by  the  law,  did  not  amount  to  prima  facie  evi- 
dence of  the  facts  stated.  Proofs  of  death  are  merely  prima  facie 
evidence,  and  not  conclusive,  as  to  the  facts  therein  stated  regarding 
the  past  health  of  the  insured. 

This  rule  Is  asserted  In  Spencer  v.  Citizens'  Mutual  Life  Ins.  Ass'n, 
3  Misc.  Rep.  458,  23  N.  T.  Supp.  179 ;  Spitz  v.  Mutual  Ben.  Ass'n, 
5  Misc.  Eep.  245,  25  N.  Y.  Supp.  469;  Trudden  v.  Metropolitan 
Life  Ins.  Co.,  50  App.  Div.  473,  64  N.  Y.  Supp.  183;  Boylan  v. 
Prudential  Ins.  Co.,  18  Misc.  Rep.  444,  42  N.  Y.  Supp.  52 ;  Phillips 
V.  New  York  Life  Ins.  Co.,  56  Hun,  619,  9  N.  Y.  Supp.  836 ;  Brad- 
ley V.  John  Hancock  Mut.  Life  Ins.  Co.,  20  App.  Div.  22,  40  N.  Y. 
Supp.  627;  Rondinella  v.  Metropolitan  Life  Ins.  Co.,  18  Pa.  Super. 
Ct.  613;  John  Hancock  Mutual  Life  Ins.  Co.  v.  Dick,  117  Mich. 
518,  76  N.  W.  9,  44  L.  R.  A.  846 ;  Boland  v.  Industrial  Ben.  Ass'n, 
26  N.  Y.  Supp.  433,  74  Hun,  385;  Fidelity  Mutual  Life  Ass'n  v. 
Ficklin,  74  Md.  172,  21  Atl.  680. 

The  suflBciency  of  the  evidence  generally  Is  considered  In  O'Shaugh- 
nessy  v.  Workingman's  Co-operative  Ass'n,  13  Misc.  Rep.  188,  34 
N.  Y.  Supp.  170;  Brink  v.  Guaranty  Mut.  Ace.  Ass'n,  55  Hun.  600, 
7  N.  Y.  Supp.  847,  affirmed  In  130  N.  Y.  675,  29  N.  E.  1035 ;  Mutual 
Reserve  Fund  Life  Ass'n  v.  Opp  (Miss.)  30  South.  69 ;  Price  v. 
Standard  Life  &  Ace.  Ins.  Co.,  90  Minn.  264,  95  N.  W.  1118;  Price 
V.  Washington  Life  Ins.  Co.  (Minn.)  99  N.  W.  810 ;  Fidelity  Mutual 
Life  Ass'n  v.  Ficklin,  74  Md.  172,  21  Atl.  680 ;  Metzradt  v.  Modern 
Brotherhood,  112  Iowa,  522,  84  N.  W.  498 ;  New  Home  Life  Ass'n 
v.  Owen,  39  111.  App.  413;  Koenig  v.  United  Life  Ins.  Ass'n,  42 
N.  Y.  Supp.  752,  12  App.  Div.  454;  Smith  v.  Supreme  Lodge 
Knights  and  Ladles  of  Golden  Precept,  123  Iowa,  676,  99  N.  W. 
553 ;  Brady  v.  Industrial  Ben.  Ass'n,  79  Hun,  156,  29  N.  Y.  Supp. 
768 ;  Jefferson  v.  German-American  Mutual  Life  Ass'n,  69  Mo.  App. 
126;  Jeffrey  v.  United  Order  of  Golden  Ci-oss,  97  Me.  176,  53  Atl. 
1102 ;  Clemens  v.  Metropolitan  Life  Ins.  Co.,  20  Pa.  Super.  Ct.  567 ; 
Supreme  Ruling  Fraternal  Mystic  Circle  v.  Crawford  (Tex.  Civ. 
App.)  75  S.  W.  844;  Lippincott  v.  Supreme  Council  Royal  Ar- 
canum, 64  N.  J.  Law,  309,  45  Atl.  774 ;    Sladden  v.  New  York  Life 
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Ins.  Co.,  86  Fed.  102,  29  O.  O.  A.  596;  Boylan  v.  Prudential  Ins. 
Ck).  of  America,  18  Misc.  Rep.  444,  42  N.  T.  Supp.  52 ;  Packard  v. 
Metropolitan  Ins.  Co.,  72  N;  H.  1,  54  Atl.  287 ;  Mausbach  v.  Metro- 
politan Life  Ins.  Co.,  53  How.  Prac.  (N.  T.)  496. 
The  snflBclency  of  the  evidence  to  warrant  submission  to  the  jury  is 
considered  in  Manufacturers'  Ace.  Indemnity  Go.  v.  Dorgan,  58 
Fed.  945,  7  C.  C.  A.  581 ;  Boland  v.  Industrial  Ben.  Ass'n,  74  Hun, 
385,  26  N.  Y.  Supp.  433 ;  Doty  v.  New  York  State  Mut.  Ben.  Ass'n, 
55  Hun,  612,  9  N.  Y.  Supp.  43,  judgment  affirmed  132  N.  Y.  596, 
30  N.  B.  1151;  Cobb  v.  Me-tropolitan  Life  Ins.  Co.,  19  Pa.  Super. 
Ct.  228;  Spitz  v.  Mutual  Benefit  Life  Ass'n,  5  Misc.  Kep.  245, 
25  TJ.  Y.  Supp.  469;  Elliot  v.  Mutual  Ben.  Life  Ass'n,  27  N.  Y. 
Supp.  696,  76  Hun,  378;  Arnold  v.  Metropolitan  Life  Ins.  Co.,  22 
Pa.  Super.  Ct.  575;  Henn  v.  Metropolitan  Life  Ins.  Co.,  51  Atl. 
689,  67  N.  J.  Law,  310,  McGrath  v.  Metropolitan  Life  Ins.  Co., 
6  N.  Y.  St.  Rep.  376 ;  Smith  v.  Metropolitan  Life  Ins.  Co.,  183  Pa. 
504,  38  Atl.  1038;  Mutual  Reserve  Fund  Life  Ass'n  v.  Bozeman, 
52  S.  W.  94,  21  Tex.  Civ.  App.  490;  Tucker  v.  United  Life  &  Ace. 
Ins.  Ass'n,  133  N.  Y.  548,  30  N.  B.  723,  affirming  61  Hun,  618,  16 
N.  Y.  Supp.  953;  Hubbard  v.  Mutual  Reserve  Fund  Life  Ass'n, 
100  Fed.  719,  40  C.  C.  A.  665 ;  Rhode  v.  Metropolitan  Life  Ins.  Co., 
129  Mich.  112,  88  N.  W.  400;  Woodmen  of  the  World  v.  Locklin, 
67  S.  W.  331,  28  Tex.  Civ.  App.  486. 

(i)   Trial. 

Where  the  defendant  alleges  only  that  the  answers  of  the  insured 
to  three  specified  questions  in  his  medical  examination  are  false, 
it  is  not  entitled  to  an  instruction  authorizing  a  verdict  if  there 
were  any  misrepresentations  in  the  examination  (Wolfe  v.  Supreme 
Lodge  Knights  and  Ladies  of  Honor,  160  Mo.  675,  61  S.  W.  637). 
An  instruction  that,  if  the  insured  answered  falsely  any  of  the 
questions  in  the  application,  the  policy  was  void,  was  held  to  be 
properly  refused  (Spring  v.  Chautauqua  Mut.  Life  Ass'n,  14  N.  Y. 
Supp.  904,  60  Hun,  581),  since  the  company  did  not  defend  upon 
the  ground  that  all  the  answers  were  false  and  some  of  them 
may  have  been  falsely  answered,  and  yet  the  plaintiff  entitled 
to  recover  because  the  company  did  not  defend  upon  the  ground 
that  such  answers  were  false.  Where  the  defendant's  motion  to 
dismiss  and  for  the  direction  of  a  verdict  was  general,  and  did  not 
specify  any  particular  breach  of  warranty  shown  by  the  evidence, 
there  was  no  error  in  submitting  the  case  to  the  jury,  though 
facts  were  proved  sufficient  to  show  a  breach  (Ames  v.  Man- 
hattan Life  Ins.  Co.,  40  App.  Div.  465,  58  N.  Y.  Supp.  244).  In 
view  of  the  Missouri  practice  that  a  verdict  should  not  be  directed 
in  favor  of  parties  sustaining  the  burden  of  proof,  unless  the  testi- 


2144  AVOIDANCE  OF  LIFE  AND   ACCIDENT  POLICIES. 

mony  is  admitted  to  be  true  or  the  proof  is  documentary,  which 
the  opposite  party  is  estopped  to  deny,  it  was  not  error  to  refuse  to 
direct  a  verdict  for  the  insurer  (Jefferson  v.  German-American  Mu- 
tual Life  Ass'n,  69  Mo.  App.  12'6). 

In  an  action  where  the  defense  is  a  breach  of  warranty  as  to 
health,  an  inference  from  the  certificate  of  the  attending  physician 
as  to  the  cause  of  death  is  a  proper  subject  for  argument  to  the 
jury  (Continental  Life  Ins.  Co.  v.  Yung,  113  Ind.  159,  15  N.  E. 
220,  3  Am.  St.  Rep.  630).  Though  the  defendant's  plea  admitted 
all  the  facts  relied  on  by  the  plaintiff,  and  set  up  a  defense  that 
the  statements  made  in  a  health  certificate  furnished  for  reinstate- 
.nent  were  false,  the  refusal  to  allow  the  defendant  to  open  and 
close  was  in  the  discretion  of  the  court  (Woodward  v.  Iowa  Life 
Ins.  Co.,  104  Tenn.  49,  56  S.  W.  1020).  In  Thompson  v.  Security 
Trust  &  Life  Ins.  Co.,  63  S.  C.  290,  41  S.  E.  464,  the  complaint 
alleged  that  defendant  by  its  authorized  agent  issued  the  policy. 
Defendant  denied  the  agency  of  the  person  claimed  to  have  been 
the  agent,  and  denied  several  other  allegations  of  the  complaint. 
The  court  held  that  it  was  clearly  not  the  intention  of  the  de- 
fendant to  admit  plaintiff's  cause  of  action  and  rely  solely  upon 
the  defenses  set  up  in  the  answer,  so  as  to  entitle  it  to  the  opening 
and  reply.  In  Jennings  v.  Royal  Additional  Benefit  Ass'n,  81 
App.  Div.  76,  81  N.  Y.  Supp.  90,  one  of  the  principal  matters 
litigated  was  whether  the  insured  was  in  sound  health  when 
the  benefit  certificate  was  issued.  The  greater  part  of  the  evidence 
related  to  that  issue;  defendant  contending  that  the  insured  had 
been  a  consumptive  for  years  and  must  have  known  the  fact. 
It  was  held  that  the  admission  of  an  answer  by  a  physician  to  the 
effect  that  insured  appeared  to  be  consumptive,  anaemic,  emaciated, 
and  was  afflicted  with  a  chronic  cough,  did  not  cure  the  errone- 
ous refusal  to  permit  such  physician  to  answer  other  questions  re- 
lating to  insured's  condition. 

(j)    Same — Questions  for  jury. 

The  construction  of  the  answers  made  by  the  insured  in  his  ap- 
plication is  for  the  court,  and  not  for  the  jury  (Thies  v.  Mutual 
Life  Ins.  Co.,  13  Tex.  Civ.  App.  280,  35  S.  W.  676).  Where  the 
evidence  is  conflicting,  the  question  whether  there  has  been  a  false 
statement  should  be  submitted  to  the  jury. 

Eeference  may  be  made  to  Moulor  v.  American  Life  Ins.  C!o.,  101  U. 
S.  708,  25  L.  Ed.  1077;    C!orbett  v.  Metropolitan  Life  Ins.  Co.,  37 
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App.  Div.  152,  55  N.  T.  Supp.  775;  Cobb  v.  Metropolitan  Life  Ins. 
Co.,  19  Pa.  Super.  Ct.  228;  Davis  v.  Supreme  Lodge  Knights  of 
Honor,  35  App.  Div.  354,  54  N.  T.  Supp.  1023 ;  Hubbard  v.  Mutual 
Reserve  Fund  Life  Ass'n,  100  Fed.  719,  40  O.  O.  A.  665;  Rhode 
T.  Metropolitan  Life  Ins.  Co.,  129  Mich.  112,  88  N.  W.  400;  Dorey 
v.  Metropolitan  Life  Ins.  Co.,  172  Mass.  234,  51  N.  B.  974;  Boos 
V.  World  Mut.  Life  Ins.  Co.,  64  N.,Y.  236;  Peterson  v.  Des  Moines 
Life  Ass'n,  115  Iowa,  668,  87  N.  W.  397;  Henn  v.  Metropolitan 
Life  Ins.  Co.,  67  N.  J.  Law,  310,  5]  Atl.  689;  McGrath  v.  Metro- 
politan Life  Ins.  Co.,  6  N.  Y.  St.  Rep.  376 ;  Proctor  v.  Metropolitan 
Life  Ins.  Co.,  20  Pa.  Super.  Ct.  523 ;  Davitt  v.  National  Life  Ass'n, 
36  App.  Div.  632,  56  N.  Y.  Supp.  839;  Sternaman  v.  Metropolitan 
Life  Ins.  Co.,  87  N.  Y.  Supp.  904,  94  App.  Div.  610. 

Materiality  of  the  statements  and  the  good  faith  of  the  insured 
in  making  them  are  questions  for  the  jury  (Hermany  v.  Fidelity 
Mutual  Life  Ass'n,  151  Pa.  17,  24  Atl.  1064) ;  but,  while  the  in- 
tent of  the  applicant  is  a  question  for  the  jury,  where  the  mate- 
riality of  the  statements  is  clear,  as  in  questions  as  to  the  physical 
condition  of  the  applicant,  the  question  of  materiality  should  not 
be  submitted  to  the  jury  (Royal  Neighbors  v.  Wallace,  64  Neb. 
330,  89  N.  W.  758).  The  intent  of  the  applicant  is  a  question  for 
the  jury. 

Peterson  v.  Des  Moines  Life  Ass'n,  115  Iowa,  668,  87  'N.  W.  397 ;    Mc- 

Gowan  v.  Supreme  Court  Independent  Order  of  Foresters,  104  Wis. 

173,  80  N.  W.  603;    Woodward  v.  Iowa  Life  Ins.  'Co.,  104  Tenn. 

49,  56  S.  W.  1020. 

What  constitutes  "sound  health,"  within  the  meaning  of  the 
word  as  used  in  the  policy,  is  a  question  for  the  jvay. 

Smith  V.  Metropolitan  Life  Ins.  Co.,  183  Pa.  504,  88  Atl.  1038;  Barnes 
V.  Fidelity  Mutual  Life  Ass'n,  191  Pa.  618,  43  Atl.  341,  45  L.  R.  A. 
264. 

Whether  a  disease,  the  existence  of  which  was  denied,  really  ex- 
isted during  the  period  covered  by  the  inquiry,  is  a  question  for  the 

jury. 

Reference  'may  be  made  to  Davis  v.  Supreme  Lodge  Knights  of  Honor, 
35  App.  Div.  354,  54  N.  Y.  Supp.  1023;  Corbett  v.  Metropolitan 
Life  Ins.  Co.,  37  App.  Div.  152,  55  N.  T.  Supp.  775 ;  Smith  v.  Metro- 
politan Life  Ins.  'Co.,  183  Pa.  504,  38  Atl.  1038 ;  Keatley  v.  Trav- 
elers' Ins.  Co.,  18'7  Pa.  197,  40  Atl.  808 ;  Cobb  v.  Metropolitan  Life 
Ins.  Co.,  19  Pa.  Super.  Ct.  228 ;  McGowan  v.  Supreme  Court  Inde- 
pendent Order  of 'Foresters,  104  Wis.  173,  80  N.  W.  603;  Proctor 
v.  Metropolitan  Life  Ins.  Co.,  20  Pa.  Super.  Ct.  523 ;  Knickerbocker 
Life  Ins.  Co.  v.  Trefz,  104  U.  S.  197,  26  L.  Ed.  708,  affirming  24  Fed. 
Cas.  '177. 

B.B.lNS.— 135 
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If,  however,  there  is  no  conflict  of  evidence,  the  question  as  to 
the  existence  of  disease  should  not  be  submitted  to  the  jury  (Elliot 
V.  Mutual  Ben.  Life  Ass'n,  76  Hun,  378,  27  N.  Y.  Supp.  696). 
In  Boland  v.  Industrial  Ben.  Ass'n,  74  Hun,  385,  26  N.  Y.  Supp. 
433,  where  the  physician  testified  that  he  had  attended  the  ap- 
plicant for  a  disease  warranted  against  in  her  application,  the  facts 
that  the  applicant's  husband,  who  was  away  from  home  at  the 
time,  did  not  know  of  such  attendance,  and  that  the  surgeon  sub- 
sequently attending  her  did  not  discover  the  disease,  which  he  ad- 
mitted was  one  to  be  discovered  only  by  special  examination,  were 
held  not  to  justify  the  court  in  submitting  the  question  to  the  jury. 

In  Cheever  v.  Union  Central  Life  Ins.  Co.,  6  Wkly.  Law  Bui. 
(Ohio)  196,  it  was  said  that  it  is  for  the  court  to  define  the  words 
"sickness"  and  "disease,"  as  used  in  an  application  for  life  in- 
surance, but  for  the  jury  to  say  whether  an  ailment  shown  to  exist 
was  within  the  definition.  Whether  an  ailment  is  a  disease  is  a 
question  for  the  jury. 

Boos  V.  World  Mut.  Life  Ins.  Co.,  4  Hun  (N.  Y.)  133,  6  Thomp.  &  C.  364, 
64   N.   Y.   236;    Mutual   Ben.    Ins.    Co.   v.    Wise,   34   Md.  '582. 

The  question  whether  a  slight  or  temporary  indisposition  is 
a  disease,  within  the  meaning  of  the  inquiry,  is  a  question  for  the 

jury- 

This  is,  In  effect,  the  holding  in  Campbell  v.  New  England  Mnt,  Life 
Ins.  Co.,  98  Mass.  381 ;  Boos  v.  World  Mut  Life  Ins.  Co.,  6  Thomp. 
&  C.  (N.  Y.)  364,  4  Hun,  133;  Penn  Mut.  Life  Ins.  Co.  v.  Me- 
chanics' Sav.  Bank  &  Trust  Co.,  72  Fed.  413,  19  C.  C.  A.  286,  38 
L.  R.  A.  33;  Life  Ins.  Co.  v.  Francisco,  17  Wall.  672,  21  L.  Ed. 
698;  Price  v.  Phoenix  Mutual' Life  Ins.  Co.,  17  Minn.  497  (Gil.  473), 
10  Am.  Rep.  166;  McGrath  v.  Metropolitan  Life  Ins.  Co.,  6  N.  Y. 
St.  Rep.  376. 

Whether  spitting  of  blood  was  under  such  circumstances  as  to 
indicate  disease  of  the  respiratory  organs  was  regarded  as  a  ques- 
tion for  the  jury  in  Campbell  v.  New  England  Mutual  Life  Ins.  Co., 
98  Mass.  381. 

(k)    Same— Instractions. 

In  Doty  v.  New  York  State  Mut.  Ben.  Ass'n,  55  Hun,  612,  9 
N.  Y.  Supp.  42,  affirmed  in  132  N.  Y.  596,  30  N.  E.  1151,  an  instruc- 
tion that,  if  the  applicant  had  any  of  the  diseases  alleged  in  the  ap- 
fjlication,  the  certificate  was  void,  was  held  sufficient,  without  tak- 
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ing  up  each  particular  disease  and  charging  in  regard  to  it,  both 
as  to  warranty  and  concealment.  An  instruction  that,  if  any  of  the 
answers  made  by  the  insured  and  warranted  to  be  true  were  not 
true,  the  verdict  should  be  for  defendant,  is  properly  refused,  where 
it  is  a  question  of  fact  whether  or  not  the  answers  referred  to  re- 
lated to  the  policy  sued  on  (Ames  v.  Manhattan  Life  Ins.  Co.,  40 
App.  Div.  465,  58  N.  Y.  Supp.  244).  In  Fidelity  Mut.  Life  Ass'n 
V.  Jeffords,  107  Fed.  402,  46  C.  C.  A.  377,  53  L.  R.  A.  193,  it  appeared 
that  the  insurer,  after  the  death  of  the  insured,  sent  inspectors 
to  inquire  into  the  matter,  and  these  inspectors  procured  state- 
ments from  the  beneficiary  and  from  the  insured's  physician,  which 
statements  were  used  to  contradict  the  beneficiary  and  the  physician 
on  the  trial.  The  court  held  that  it  was  proper  for  the  trial 
court  to  caution  the  jury  to  closely  scan  the  evidence  thus  pre- 
pared by  the  inspectors.  It.  was  said,  in  Knickerbocker  Life  Ins. 
Co.  V.  Trefz,  104  U.  S.  197,  26  L.  Ed.  708,  that  it  was  proper  for  the 
trial  court  to  instruct  the  jury,  in  determining  the  question  whether 
or  not  an  answer  of  the  insured  was  untrue,  to  take  into  considera- 
tion the  fact  that  the  applicant  was  not  familiar  with  the  English  lan- 
guage. In  Baldi  v.  Metropolitan  Ins.  Co.,  18  Pa.  Super.  Ct.  599,  it 
was  regarded  as  proper  for  the  court  to  refuse  to  charge  that,  if  the 
jury  find  that  the  defendant  was  suffering  from  disease  of  the  heart, 
he  was  not  in  sound  health,  as  such  point  could  not  be  stated  without 
explanation  of  the  meanings  of  the  terms. 

(1)   Same— Verdict. 

A  general  verdict  is  sufficient  to  uphold  the  judgment  for  the 
plaintiff  (Omaha  Life  Ass'n  v.  Kettenbach,  55  Neb.  330,  75  N. 
W.  827,  reaffirming  49  Neb.  842,  69  N.  W.  135),  though  special 
findings  of  the  jury  showed  intentional  false  statements  by  the  in- 
sured as  to  his  health.  It  may  be  inferred  that  the  court  meant 
that  the  general  verdict  was  equivalent  to  a  finding  that  the  rep- 
resentations said  to  be  false  were  not  material.  Similarly,  in  Mod- 
ern Woodmen  Accident  Ass'n  v.  Shryock,  54  Neb.  250,  74  N.  W. 
607,  39  L.  R.  A.  826,  the  court  held  that  a  general  verdict  in  favor 
of  plaintiff  was  decisive  on  the  question  of  misrepresentation,  though 
the  jury  also  brought  in  special  findings  to  the  effect  that  the  in- 
sured had  a  certain  disease  at  the  time  of  the  issuance  of  the  pol- 
icy, and  that  his  death  was  caused  by  an  injury;  such  disease 
existing  also  at  the  time  of  death.  An  interrogatory  to  the  jury 
whether  the  insured  "had  any  illness  affecting  his  health  between 
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the  times  when  he  was  examined  by  the  physician  for  admission  to 
membership  and  the  time  he  signed  *  *  *  health  certificates," 
without  including  a  definition  of  "sound  health,"  is  objectionable, 
and  is  properly  refused  (Ohio  Mut.  Life  Ass'n  v.  Draddy,  8  Ohio 
N.  P.  140,  10  Ohio  S.  &  C.  P.  Dec.  591).  In  Life  Assur.  Co.  v. 
Haughton,  31  Ind.  App.  626,  67  N.  E.  950,  it  was  held  that  where 
there  was  evidence  bearing  on  facts  covered  by  interrogatories 
to  the  jury,  and  the  jury  returned  evasive  answers  to  the  inter- 
rogatories, such  as,  "So  stated,"  "Don't  know,"  the  court  should 
have  required  the  jury  to  answer  definitely,  unless  they  coulc'  not 
agree ;  it  appearing  that,  if  the  interrogatoyies  were  answered  in  the 
affirmative  as  warranted  by  the  evidence,  the  general  verdict  would 
have  been  overthrown. 

A  special  finding,  in  effect,  that  the  health  'of  Insured  had  changed  In 
the  six  days  between  his  application  and  the  delivery  of  the  policy, 
should  be  set  aside  where  the  evidence  as  to  his  'health  at  each 
date  is  precisely  the  same.  -Temple  v.  Massachusetts  Ben.  Life 
Ass'n,  32  S.  E.  380,  124  N.  C.  66. 

(m)    NeTO'  trial  and  review. 

A  new  trial  will  be  granted  defendant  on  affidavits  of  newly 
discovered  witnesses  that  another  person  was  substituted  and  ex- 
amined under  the  name  of  the  insured  (Given  v.  Prudential  Ins. 
Co.,  60  N.  Y.  Supp.  959,  44  App.  Div.  549),  though  these  affidavits 
are  in  some  respects  contradicted,  and  the  affiants  are,  according 
to  other  affidavits,  not  entitled  to  belief,  if  it  also  appears  that  the 
names  signed  to  the  application  and  medical  examination  were  not 
in  the  handwriting  of  the  insured.  In  Life  Assur.  Co.  v.  Haughton, 
31  Ind.  App.  626,  67  N.  E.  950,  the  record  showed  that  the  jury  re- 
turned a  general  verdict.  Following  the  general  verdict  was  an  en- 
try that  the  jury  also  returned  "interrogatories  and  their  answers  as 
follows,"  followed  by  31  interrogatories,  all  of  which  were  an- 
swered in  the  same  form.  The  record  was  silent  as  to  the  sub- 
mission of  the  interrogatories.  They  were,  however,  treated  as 
properly  before  the  court  and  jury,  and  no  objection  to  their  being 
so  treated  appeared  in  the  record.  It  was  held  that  the  interroga- 
tories and  answers  were  in  the  record,  so  as  to  be  reviewable  on 
appeal. 

Where  the  verdict  is  rendered  on  conflicting  evidence,  it  will 
not  be  set  aside  on  appeal. 

Reference  may  be  made  to  Mutual  Reserve  Fund  Life  Ass'n  v.  Powell, 
79  111.  App.  482;   Wolfe  v.  Supreme  Lodge  Knights  and  Ladies  of 
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Honor,  160  Mo.  675,  61  S.  W.  637 ;  JEtna  Life  Ins.  Co.  v.  Rehlaen- 
der  (Neb.)  94  N.  W.  129;  Schwarzbach  v.  Ohio  Valley  Protective 
Union,  25  W.  Va.  622,  52  Am.  Rep.  227;  Hoffman  v.  Supreme 
Council  American  Legion  of  Honor  (0.  C.)  35  Fed.  252 ;  Globe  Mut. 
Life  Ass'n  v.  'Ahem,  191  111.  167,  60  N.  E.  806,  affirming  92  111. 
App.  326 ;  Bankers'  Life  Ass'n  v.  Lisco,  47  Neb.  340,  66  N.  W.  412. 


19.  EFFECT  OF  MISREPBESENTATION,  BREACH  OF  WARRANTY, 
OR  OONOEAXMENT  AS  TO  INJURY  OB 
BODII.Y  INFIRMITY. 

(a)  Effect  of  false  statement  or  concealment. 

(b)  Time  when  Injury  was  received  or  infirmity  existed. 

(c)  What  constitutes  injury  or  bodily  infirmity. 

(d)  Slight  or  trivial  injuries  or  infirmities. 

(e)  Surgical  operations. 

(f)  Questions  of  practice. 

(a)   Effect  of  false  statement  or  concealment. 

As  injuries  or  bodily  infirmities  may  render  one  more  liable  to 
disease  or  accident,  it  is  usually  considered  important  in  both  life 
and  accident  insurance  that  the  applicant  should  disclose  whether 
he  has  suffered  any  injury  or  has  any  bodily  infirmity.  Therefore, 
as  said  in  Standard  Life  &  Ace.  Ins.  Co.  v.  Sale,  121  Fed.  664, 
57  C.  C.  A.  418,  the  insurer  may  require  the  insured  to  warrant 
that  he  has  never  had  any  bodily  or  mental  infirmity,  except  as 
stated  in  the  application. 

A  false  statement  by  the  applicant  as  to  previous  injury,  or 
the  existence  of  any  bodily  or  mental  infirmity,  will  avoid  the 
policy. 

This  principle  has  been  asserted  In  JEtna  Life  Ins.  Co.  v.  France,  91 
U.  S.  510,  23  L.  Ed.  401;  Co-operative  Life  Ass'n  v.  Leflore,  53 
Miss.  1 ;  Lippincott  v.  Supreme  Council  Royal  Arcanum,  64  N.  J. 
Law,  309,  45  Atl.  774;  Petitpain  v.  Mutual  Reserve  Fund  Life 
Ass'n,  52  La.  Ann.  503,  27  South.  113;  National  Fraternity  v. 
Karnes,  24  Tex.  Civ.  App.  607,  60  S.  W.  576. 

The  strict  rule  is,  of  course,  qualified  by  the  operation  of  stat- 
utes declaring  that  a  misrepresentation  shall  not  avoid  the  pol- 
icy, unless  material  to  the  risk.  The  Maryland  statute^  was  thus 
applied  in  Maryland  Casualty  Co.  v.  Gehrmann,  96  Md.  634,  54 
Atl.  678.  Where  the  plaintiff  was  injured  after  having  made  ap- 
plication for  accident  insurance  (Gordon  v.  United  States  Casualty 

1  See  ante,  p.  1984,  note. 
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Co.  [Tenn.  Ch.  App.]  54  S.  W.  98),  he  was  not  guilty  of  fraud 
in  failing  to  mention  such  injuries  when  he  called  for  and  secured 
the  policy. 

(b)    Time  when  injury  was  received  or  infirmity  existed. 

The  time  when  the  injury  was  received  was  apparently  regarded 
as  an  important  factor  in  Standard  Life  &  Accident  Ins.  Co. 
V.  Martin,  133  Ind.  376,  33  N.  E.  105,  where  the  applicant  was 
injured  when  a  boy,  but  recovered  to  such  an  extent  that  the 
injury  did  not  increase  the  liability  to  accident.  A  similar  view 
was  taken  in  Tyler  v.  Ideal  Benefit  Ass'n,  52  N.  E.  1083,  172  Mass. 
536,  where  the  applicant  had  omitted  to  state  that  some  15  years 
before  he  had  sprained  an  ankle,  but  had  apparently  fully  re- 
covered. An  interesting  case,  involving  a  principle  somewhat 
similar  to  that  stated  above,  is  Grangers'  Life  Ins.  Co.  v.  Brown, 
57  Miss.  308,  34  Am.  Rep.  446,  where,  the  applicant  having  stated 
that  he  never  received  a  serious  personal  injury,  it  was  alleged  that 
while  a  boy  his  skull  had  been  fractured,  necessitating  the  opera- 
tion known  as  a  trephining.  The  court  refused  to  allow  the  insurer 
to  have  the  body  exhumed  for  the  purpose  of  an  examination  of  the  . 
skull,  to  determine  whether  such  operation  had  actually  been  per- 
formed. In  Jacobs  v.  Omaha  Life  Ass'n,  142  Mo.  49,  43  S.  W.  375, 
the  question  was  raised  whether  a  statement  that  the  applicant  had 
had  his  leg  broken  in  1883  was  falsified  by  proof  that  the  in- 
jury in  fact  occurred  in  1893 ;  but  the  question  was  not  decided,  as 
a  new  trial  was  ordered  on  other  grounds. 

In  Levie  v.  Metropolitan  Life  Ins.  Co.,  163  Mass.  117,  39  N. 
E.  792,  the  question,  "Are  you  ruptured?"  was  regarded  as  re- 
lating to  the  time  of  the  application,  and  not  to  call  for  a  dis- 
closure of  hernia  existing  a  year  prior  thereto,  from  which  thei 
applicant  had  recovered  before  making  his  application;  but  where 
the  question  is  whether  the  applicant  has  ever  had  hernia,  and 
it  is  answered  in  the  negative,  as  in  the  leading  case  of  ^tm. 
Life  Ins.  Co.  v.  France,  91  U.  S.  510,  23  L.  Ed.  401,  reversing  9  Fed. 
Cas.  657,  the  answer  is  a  misrepresentation,  avoiding  the  policy, 
if  he  had  in  fact  been  ruptured  at  one  time,  though  he  had  fully 
recovered  before  the  application  was  made. 

(o)   What  constitntes  injury  or  bodily  infirmity. 

A  severe  injury  or  concussion  of  the  brain  from  a  fall  on  the 
head  must  be  disclosed  under  the  question,  "Have  you  ever  had 
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any  serious  personal  injury?"  according  to  Snyder  v.  Mutual  Life 
Ins.  Co.,  23  Fed.  Cas.  740,  affirmed  in  93  U.  S.  393,  23  L.  Ed.  887. 
A  negative  answer  to  the  question,  "Have  you  received  any  wound, 
hurt,  or  serious  bodily  injury?"  was  regarded  as  false,  in  Ban- 
croft V.  Home  Ben.  Ass'n,  8  N.  Y.  St.  Rep.  129,  where  it  appeared 
that  the  applicant  had,  while  fencing,  received  a  blow  from  the 
foil  on  the  throat,  by  reason  of  which  he  was  confined  to  his  bed 
for  several  days.  This  case  was,  however,  subsequently  reversed 
in  120  N.  Y.  14,  23  N.  E.  997,  8  L.  R.  A.  68.  In  Home  Mut. 
Life  Ass'n  v.  Gillespie,  110  Pa.  84^  1  Atl.  340,  the  applicant  an- 
swered in  the  negative  the  question  whether  he  had  had  any  in- 
jury or  undergone  any  surgical  operation.  It  appeared  that  the 
applicant  had  been  wounded  by  a  shell  at  the  battle  of  Cold  Harbor, 
and  that  three  small  ulcers  had  subsequently  developed  on  the 
wounded  leg.  The  court  held  that  it  was  a  question  for  the  jury 
whether  the  wound  by  the  shell  was  such  an  injury  as  was  con- 
templated by  the  question.  In  Brink  v.  Guaranty  Mut.  Accident 
Ass'n,  55  Hun,  606,  7  N.  Y.  Supp.  847,  affirmed  without  opinion 
in  130  N.  Y.  675,  29  N.  E.  1035,  it  was  held  that  there  was  no 
misrepresentation  because  the  applicant  had  not  stated  that  he 
had  several  times  been  thrown  from  his  buggy,  receiving  inju- 
ries, and  in  some  instances  remaining  unconscious  for- some  time, 
where  persons  who  had  known  him  many  years  testified  that  he 
was  strong  and  robust  in  health.  In  Hanna  v.  Mutual  Life  Ass'n, 
11  App.  Div.  245,  42  N.  Y.  Supp.  228,  it  was  held  that  a  stricture 
was  a  local  injury  or  infirmity,  which  should  be  disclosed. 

What  constitutes  an  infirmity,  within  the  meaning  of  the  ques- 
tion whether  the  applicant  has  any  bodily  infirmity,  has  provoked 
considerable  discussion.  The  general  principle  has  been  laid  down 
in  Bernays  v.  United  States  Mut.  Ace.  Ass'n  (C.  C.)  45  Fed.  455, 
and  Black  v.  Travellers'  Ins.  Co.,  121  Fed.  732,  58  C.  C.  A.  14,  61 
L.  R.  A.  500,  that  a  bodily  infirmity  must  be  such  an  infirmity  as 
will  increase  the  risk  of  death  in  event  of  accident,  or  which  ma- 
terially impairs  the  bodily  powers.  It  must  amount  to  an  actual 
inroad  on  the  physical  well-being.  In  Manufacturers'  Accident  In- 
demnity Co.  V.  Dorgan,  58  Fed.  945,  7  C.  C.  A.  581,  22  L.  R.  A.  620, 
it  was  held  that  an  anaemic  murmur  was  not  a  bodily  infirmity, 
within  the  meaning  of  the  question,  the  court  saying  that  such 
condition  of  the  heart  indicated  no  structural  defect,  but  arose 
from  a  mere  temporary  debility  or  weakness.  In  Bernays  v.  United 
Statf,s  Mut.  Accident  Ass'n  (C.  C.)  45  Fed.  455,  where  the  applicant 
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had  stated  that  he  never  had  any  bodily  infirmity,  it  appeared  that 
he  had  on  several  occasions  been  afflicted  with  erysipelas.  The 
company  contended  that  this  was  a  false  statement,  in  view  of 
the  fact  that  the  insured  died  from  erysipelas,  following  an  injury. 
The  court,  however,  took  the  position  that  the  question  was  in- 
tended to  elicit  information  whether  the  applicant  had  any  bodily 
infirmity  which  would  render  him  more  than  ordinarily  liable 
to  accident,  and  that  the  most  that  could  be  claimed  was  that 
erysipelas  increased  the  risk  of  death  in  event  of  accident;  but, 
as  the  pleadings  did  not  set  up  the  defense  in  that  form,  it  could 
not  be  held  that  the  "warranty  was  broken.  In  Black  v.  Travellers' 
Ins.  Co.,  121  Fed.  732,  58  C.  C.  A.  14,  61  L.  R.  A.  500,  it  was 
shown  that,  while  the  applicant  was  a  soldier,  he  had  received 
a  gunshot  wound  in  the  back  of  the  head,  by  which  the  external 
table  of  the  skull  was  fractured,  a  piece  about  half  an  inch  square 
taken  out,  and  a  slight  depression  on  the  inner  table  produced, 
on  the  strength  of  which  he  received  a  pension,  which  was  sub- 
sequently increased  on  account  of  alleged  resulting  vertigo  and 
impaired  vision.  As  there  was  nothing,  aside  from  the  pension 
record,  showing  that  the  wound  affected  his  general  health,  the 
court  regarded  the  evidence  as  not  establishing  the  fact  that  he 
had  a  bodily  infirmity,  but  merely  that  he  had  so  represented  in  ob- 
taining his  pension. 

In  Follette  v.  United  States  Mut.  Accident  Ass'n,  107  N.  C. 
240, 12  S.  E.  370, 12  L.  R.  A.  315,  22  Am.  St.  Rep.  878 ;  Id.,  110  N.  C. 
377,  14  S.  E.  923,  15  L.  R.  A.  668,  28  Am.  St.  Rep.  693,  it  is  con- 
ceded, without  deciding  the  point,  that  deafness  is  a  bodily  in- 
firmity ;  but  the  court  held  that  the  false  representation  was  waived 
by  the  knowledge  of  the  agent.  In  Gotten  v.  Fidelity  &  Casualty 
Co.  (C.  C.)  41  Fed.  506,  the  fact  that  the  applicant  was  near-sighted 
was  regarded  as  not  being  a  breach  of  warranty  that  he  had  no 
bodily  infirmity.  In  view  of  the  fact  that  the  applicant  wore 
glasses  and  had  attended  to  his  business,  which  was  that  of  a  news 
agent  on  trains,  difficult  and  hazardous  in  character,  for  over  12 
years,  it  could  not  be.  supposed  that  he  would  understand  by 
the  question  that  his  eyesight  was  involved  in  any  manner.  It 
was  not  regarded  as  a  breach  of  warranty  of  physical  soundness, 
in  Maryland  Casualty  Co.  v.  Gehrmann,  96  Md.  634,  54  Atl.  678, 
that  the  applicant's  leg  was  slightly  curved,  being  thereby  ren- 
dered more  susceptible  to  inflammation  from  future  accidents  than 
a  normal  leg  would  be.     In  Quinn  v.  Metropolitan  Life  Ins.  Co., 
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10  App.  Div.  483,  41  N.  Y.  Supp.  1060,  it  was  said  that  the  fact 
that  the  insured  had  no  use  of  her  legs,  which  was  known  to  the 
agent  of  the  company  who  took  the  application,  did  not  avoid  the 
policy,  if  she  made  no  representations  as  to  her  health. 

(d)    Sligbt  or  trivial  injuries  or  infirmities. 

It  is  an  important  question  whether  the  injury  is  serious  or  not. 
The  leading  case  on  this  branch  of  the  discussion  is  Wilkinson 
V.  Connecticut  Mut.  Life  Ins.  Co.,  30  Iowa,  119,  6  Am.  Rep.  657. 
The  applicant  having  answered  that  she  had  never  met  with  any 
accident  or  serious  personal  injury,  it  was  shown  that  some  years 
before  she  had  fallen  out  of  a  tree  and  had  been  more  or  less 
injured.  The  court  held  that  by  injury  is  meant  only  such  an 
accidental  injury  as  probably  wrould,  and  possibly  might,  have 
influenced  the  health  and  longevity  of  the  insured,  and  that  it  does 
not  refer  to  any  mere  trivial  or  slight  injury,  which  is  merely  tem- 
porary in  its  effect.  The  Supreme  Court  of  the  United  States,  in 
Insurance  Co.  v.  Wilkinson,  13  Wall.  222,  20  L.  Ed.  617,  where  a 
policy  on  the  same  life  was  involved,  announced  a  similar  rule,  fol- 
lowing the  Iowa  case. 

The  principle  thus  announced  in  the  Wilkinson  Case,  that  slight 
or  trivial  injuries  will  not  be  taken  into  account,  was  also  fol- 
lowed in  Fitch  v.  American  Popular  Life  Ins.  Co.,  59  N.  Y.  557, 
17  Am.  Rep.  372,  where  it  was  held  that  a  temporary  inflammation 
of  the  eye,  due  to  having  sand  blown  in  it,  by  reason  of  which 
the  applicant  had  been  confined  in  the  hospital,  did  not  render 
false  a  statement  that  the  applicant  had  never  had  any  local  in- 
jury in  any  organ.  Bancroft  v.  Home  Benefit  Ass'n,  120  N.  Y.  14, 
23  N.  E.  997,  8  L.  R.  A.  '68,  reversing  54  N.  Y.  Super.  Ct.  332,  is 
often  cited  as  illustrating  the  principle.  In  this  case  the  applicant, 
while  engaged  in  fencing,  received  a  blow  from  a  foil  on  the  throat, 
a  few  seconds  thereafter  raised  a  little  blood,  and  in  consequence 
thereof  was  confined  to  his  bed  for  the  greater  part  of  three 
days.  The  blow  evidently  produced  an  abrasion  on  the  inner  side 
of  the  windpipe.  The  court  held  that  the  question  whether  he 
had  received  any  wound,  hurt,  or  serious  bodily  injury  meant  an 
injury  to  the  body,  causing  an  impairment  of  health  or  strength, 
or  rendering  the  person  more  liable  to  contract  disease.  The  prin- 
ciple is  also  well  stated  in  Standard  Life  &  Accident  Ins.  Co. 
V.  Martin,  133  Ind.  376,  33  N.  E.  105,  where  the  insured  had  re- 
ceived an  injury  to  the  left  foot  while  a  bo)%  and  subsequently 
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to  the  right  leg.  As  the  injury  to  the  foot  caused  no  incon- 
venience, except  a  slight  limp,  and  the  right  leg  became  and  re- 
mained perfectly  healthy,  strong,  and  sound,  the  court  held  that 
ihe  statement  that  he  had  never  been  physically  injured  did  not 
avoid  the  policy. 

The  principle  that  slight  or  temporary  injuries  or  infirmities  are  not 
contemplated  by  the  question  is  also  supported  by  Snyder  v. 
Mutual  Life  Ins.  Co.,  22  Fed.  Oas.  740,  affirmed  in  93  U.  S.  393, 
23  L.  Ed.  887;  Southern  Life  Ins.  Co.  v.  Wilkinson,  53  Ga.  535; 
Home  Mut.  Life  Ass'n  v.  Gillespie,  110  Pa.  84,  1  Atl.  340;  Manu- 
facturers' Accident  Indemnity  Co.  v.^  Dorgan,  58  Fed.  945,  7  C.  C. 
A.  581,  16  U.  S.  App.  290,  22  L.  R.  A.  620;  Providence  Sav.  Life 
Assur.  Soc.  T.  Reutlinger,  58  Ark.  528,  25  S.  W.  835. 

(e)  Surgical  operations. 

The  applicant  for  life  insurance  is  also  asked  whether  he  has 
undergone  any  surgical  operation.  In  L,ippincott  v.  Supreme  Coun- 
cil Royal  Arcanum,  64  N.  J.  Law,  309,  45  Atl.  774,  where  this  ques- 
tion was  answered  in  the  negative,  it  appeared  that  the  defend- 
ant had  undergone  a  surgical  operation  for  the  removal  of  a  sub- 
maxillary gland  on  the  left  side  of  the  jaw.  The  court  held  that 
the  policy  was  avoided  by  the  false  statement,  as  the  applicant 
warranted  the  truth  of  his  statements  and  must  have  known  of  the 
operation.  On  the  other  hand,  in  Caruthers  v.  Kansas  Mut.  Life 
Ins.  Co.  (C.  C.)  108  Fed.  487,  a  negative  answer  to  the  ques- 
tion whether  the  applicant  had  undergone  a  surgical  operation 
was  not  rendered  false  by  the  fact  that  he  had  been  obliged  to 
have  a  broken  leg  set;  the  court  not  regarding  this  as  a  surgical 
operation. 

(f)  Questions  of  practice. 

The  burden  of  proof  to  show  the  falsity  of  the  applicant's  state- 
ments as  to  the  existerice  of  injury  is  on  the  insurer. 

Grangers'  Ins.  Co.  v.  Brown,  57  Miss.  308,  34  Am.  Rep.  446;  Gordon 
V.  United  States  Casualty  Co.  (Tenn.  Ch.  App.)  54  S.  W.  98;  Mary- 
land Casualty  Co.  v.  Gehrmann,  96  Md.  634,  54  Atl.  678. 

In  the  Gehrmann  Case  it  is  also  said  that,  in  view  of  the  Maryland 
statute  relating  to  misrepresentations,  the  burden  is  on  the  insurer 
to  show  the  materiality  of  the  fact.  In  Co-operative  Life  Ass'n  v. 
Leflore,  53  Miss.  1,  the  insured  had  stated  in  her  application  that  she 
had  never  met  with  any  serious  injury.  It  appeared  that  she  had 
been  in  a  railroad  accident  a  few  months  before,  and  had  sustained 
injuries.     It  was  proposed  to  follow  this  up  by  showing  that  she 


INJTTET   OE   BODILT   INFIRMITY.  2155 

had  instituted  a  suit  for  damages  against  the  railroad  company, 
and  for  this  purpose  the  record  of  the  suit  was  offered  in  evidence. 
It  was  held  that  the  exclusion  of  such  evidence  was  error,  as  the 
insurer  certainly  had  the  right  to  show  that  the  suit  had  been 
brought,  and  this  could  be  done  only  by  the  record,  though  the 
pleadings  in  such  suit  could  not  be  regarded  as  admissions  on 
the  part  of  the  insured  in  this  action.  In  Grangers'  Ins.  Co.  v. 
Brown,  57  Miss.  308,  34  Am.  Rep.  446,  the  company  sought  to 
introduce  testimony  to  the  effect  that  the  insured  had  himself 
declared  that  he  had  been  told  that  he  had  been  injured  when  a 
child  four  years  of  age.  The  court  held  that  such  testimony  was 
clearly  incompetent,  as  the  insured  himself  knew  nothing  of  the 
facts  except  from  hearsay.  In  the  same  action  there  was  testimony 
tending  to  show  that  the  insured  had  fractured  his  skull  when  a 
child,  necessitating  the  operation  known  as  trephining.  The  com- 
pany asked  for  an  order  to  have  the  body  of  the  insured  exhumed, 
for  the  purpose  of  ascertaining  whether  in  fact  such  a  fracture 
had  occurred,  and  whether  such  operation  had  been  performed. 
The  motion  was  based  on  an  aiSdavit  stating  that,  while  defendant 
believed  the  fact  to  be  so,  it  was  impossible  to  prove  it  by  ordi- 
nary evidence,  as  the  injury  was  sustained  while  insured  was  a 
resident  of  Kentucky,  and  it  was  impossible  to  produce  living  wit- 
nesses within  the  jurisdiction  of  the  court  who  could  testify 
thereto.  It  was  held  that  the  motion  was  properly  denied,  as 
there  was  no  showing  which  justified  the  issuance  of  such  an  or- 
der. 

The  sufficiency  of  the  evidence  has  been  considered  In  Brink  v.  Guar- 
anty Mut.  Accident  Ass'n,  55  Hun,  606,  7  N.  T.  Supp.  847,  and 
Black  V.  Travellers'  Ins.  Co.,  121  Fed.  732,  58  C.  C.  A.  14,  61  L.  R. 
A.  500. 

The  general  principle  that  the  truth  or  falsity  of  the  applicant's 
statements  as  to  the  existence  of  injury  or  bodily  infirmity  is  a 
question  for  the  jury  is  sustained  by  Levie  v.  Metropolitan  Life 
Ins.  Co.,  163  Mass.  117,  39  N.  E.  792,  and  Home  Mut.  Life  Ass'n 
V.  Gillespie,  110  Pa.  84,  1  Atl.  340.  The  materiality  of  the  fact  is 
regarded  as  a  question  for  the  jury  in  Maryland  Casualty  Co.  v. 
Gehrmann,  96  Md.  634,  54  Atl.  678,  though  a  different  view  seems  to 
have  been  taken  in  ^tna  Life  Ins.  Co.  v.  France,  94  U.  S.  561, 
24  L.  Ed.  287,  affirming  9  Fed.  Cas.  657.  In  the  latter  case,  however, 
the  good  faith  of  the  applicant  in  making  answer  is  conceded  to  be 
a  question  for  the  jury. 
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20.  EFFECT  OF  MISREPRESENTATION,  BREACH  OF  WARRANTY, 

OR  CONCEALMENT  AS  TO  CONSULTATION  OF 

OR  ATTENDANCE  BY  PHYSICIANS. 

(a)  Effect  of  false  statement  or  concealment. 

(b)  Interpretation  of  questions  as  to  medical  attendance. 

(c)  Interpretation  of  statements  as  true  or  false. 

(d)  What  constitutes  attendance  by  physician. 

(e)  Same — Slight  or  temporary  ailments. 

(f)  Statements  as  to  family  physician  or  usual  medical  attendant 

(g)  Questions  of  practice — ^Pleading, 
(h)  Same — Evidence. 

(1)  Same — Trial. 

(a)   Effect  of  false  statement  or  concealment. 

The  applicant  for  life  insurance  is  required  to  dis'close  to  the 
insurer  the  times  when  and  for  what  disease  he  has  received  medical 
attendance,  the  names  of  the  physicians  he  has  consulted,  and 
the  name  of  his  family  physician  or  usual  medical  attendant.  The 
questions  to  elicit  this  information  take  various  forms,  but  subserve 
the  same  purpose — to  show  the  general  condition  of  the  applicant's 
health,  and,  at  the  same  time,  to  furnish  data  by  which  his  state- 
ments as  to  his  health  may  be  confirmed.  As  was  said  in  Hanna  v. 
Mutual  Life  Ass'n,  11  App.  Div.  245,  42  N.  Y.  Supp.  228,  the  in- 
surer would  naturally  put  more  reliance  on  the  opinions  of  a  phy- 
sician familiar  with  the  physical  condition  of  the  deceased  as  his 
attending  physician  than  the  opinions  of  one  who  was  not. 

Statements  as  to  the  consultation  of  or  attendance  by  physicians 
are  warranties  material  to  the  risk,  and,  if  false,  avoid  the  policy. 

Reference  may  be  made  to  Clements  v.  Connecticut  Indemnity  Co.,  2i> 
App.  Div.  131,  51  N.  Y.  Supp.  442;  Boland  v.  Industrial  Ben. 
Ass'n,  74  Hud,  385,  26  N.  T.  Supp.  433;  Fllppen  v.  State  I/Ife 
Ins.  Co.,  70  S.  W.  787,  30  Tex.  Civ.  App.  362;  Priestly  v.  Provi- 
dent Sav.  Co.  (C.  C.)  112  Fed.  271;  Moore  v.  Mutual  Reserve  Fund 
Life  Ass'n,  133  Mich.  526,  95  N.  W.  573 ;  Trudden  v.  Metropolitan 
Life  Ins.  Co.,  50  App.  Div.  -473,  64  N.  T.  Supp.  183 ;  McDermott  v. 
Modern  Woodmen,  97  Mo.  App.  636,  71  S.  W.  833 ;  Schane  v.  Metro- 
politan Life  Ins.  Co.,  76  App.  Div.  271,  78  N.  Y.  Supp.  582 ;  United 
Brethren  Mut.  Aid  Soc.  v.  O'Hara,  120  Pa.  256,  13  Atl.  932;  Wil- 
kens  V.  Mutual  Reserve  Fund  Life  Ass'n,  54  Hun,  294,  7  N.  T. 
Supp.  589 ;  Dentz  v.  O'Neill,  25  Hun  (N.  T.)  442 ;  Phillips  v.  New 
Tork  Life  Ins.  Co.,  56  Hun,  649,  9  N.  T.  Supp.  836;  Mutual  Life 
Ins.  Co.  of  New  York  v.  Arhelger,  36  Pac.  895,  4  Ariz.  271;  Fitch 
V.  American  Popular  Life  Ins.  Co.,  2  Thomp.  &  C.  (N.  Y )  247 ; 
Providence  Savings  Life  Assur.  Soc.  v.  Reutllnger,  58  Ark.  528, 
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25  S.  W.  835;    Brady  v.  United  Life  Ins.  Ass'n,  60  Fed.  727,  9  C. 
C.  A.  252,  20  U.  S.  App.  337;    Cobb  v.  Covenant  Mut.  Ben.  Ass'n, 
153  Mass.  176,  20  N.  B.  230,  10  L.  R.  A.  666,  25  Am.  St.  Rep.  619; 
Petitpain  v.  Mutual  Reserve  Fund  Life  Ass'n,  27  South.  113,  52 
La.  Ann.  503;    Finn  v.  Metropolitan  Life  Ins.  Co.,  50  Atl.  589,  67 
N.  J.  Law,  17;    Elliot  v.  Mutual  Ben.  Life  Ass'n,  76  Hun,  378,  27 
N.  Y.  Supp.  696 ;    Numrlch  v.  Supreme  Lodge  Knights  and  Ladies 
of  Honor  (City  Ct.    N.   Y.)  3  N.  Y.   Supp.  552;    Sladden  v.   New 
York  Life  Ins.  Co.,  86  Fed.  102,  29  C.  0.  A.  596;    Aloe  v.  Mutual 
Reserve  Fund  Life  Ass'n,  49  S.  W.  553,  147  Mo.  561;    Hanna  v 
Mutual  Live  Ass'n,  11  App.  Dlv.  245,  42  N.  Y.  Supp.  228 ;    Mutual 
Reserve  Fund  Life  Ass'n  v.  Farmer,  65  Ark.  581,  47  S.  W.  850 
Mengel  v.  N.  W.  Mutual  Life  Ins.  Co.,  176  Pa.  280,  35  Atl.  197 
Mutual  Reserve  Fund  Life  Ass'n  v.  Cotter  (Ark.)  83  S.  W.  321 
Dwyer  v.  Mutual  Life  Ins.  Co.,  72  N.  .H.   572,  58  Atl.  502;    Na 
tlonal  Life  Ins.  Co.  v.  Reppond  (Tex.  Civ.  App.)  81  S.  W.  1012. 

The  intent  of  the  applicant  in  making  his  answers  was  regarded 
in  Sullivan  v.  Metropolitan  Life  Ins.  Co.  (Com.  PI.)  12  N.  Y.  Supp. 
923,  as  not  aifecting  the  question.  A  different  view  seems  to  have 
been  taken  in  Tooker  v.  Security  Trust  Co.,  26  App.  Div.  372,  49 
N.  Y.  Supp.  814,  and  Fidelity  Mut.  Life  Ass'n  v.  Ficklin,  74  Md. 
172,  21  Atl.  680,  23  Atl.  197. 

Where,  in  answer  to  a  question  calling  for  the  name  and  resi- 
dence of  the  family  physician,  or  of  one  usually  employed  or  con- 
sulted, the  applicant  answered,  "Refer  to  Dr.  M."  (Higgins  v. 
Phoenix  Mut.  Life  Ins.  Co.,  74  N.  Y.  6),  it  was  held  that,  as  the 
answer  did  not  affirm  any  fact,  it  did  not  constitute  a  warranty.  If 
the  policy  provides  that,  if  any  statements  in  the  application  are  in 
any  material  respect  untrue,  the  company  may  cancel  the  policy 
(Union  Central  Life  Ins.  Co.  v.  Pauly,  8  Ind.  App.  85,  35  N.  E. 
190),  a  false  statement  regarding  medical  attendance  will  not  be 
construed  as  a  warranty,  so  as  to  avoid  the  policy. 

Statements  as  to  consultation  of  or  attendance  by  physicians 
are  regarded  as  material,  within  the  provision  of  Act  Pa.  June 
23,  1885,  declaring  that,  where  a  warranty  is  not  material  to  the 
risk,  the  company  cannot  make  defense  because  of  its  breach. 

Wyman  v.  Fidelity  Mut  Life  Ass'n,  17  Pa.  Co.  Ct.  R.  259;  Lutz  v.  Metro- 
politan Life  Ins.  Co.,  186  Pa.  527,  40  Atl.  1104.  The  same  principle 
apparently  governs  Wall  v.  Royal  Society  of  Goodfellows,  179  Pa. 
355,  36  Atl.  748,  and  Mengel  v.  N.  W.  Mut.  Life  Ins.  Co.,  176  Pa. 
280,  35  Atl.  197. 

The  Pennsylvania  statute  seems  to  have  been  applied  in  Fidelity 
Mut.  Life  Ass'n  v.  Harris,  94  Tex.  25,  57  S.  W.  635,  86  Am.  St. 
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Rep.  813.  The  Missouri  statute,  declaring  that  no  misrepresenta- 
tion made  in  obtaining  a  policy  of  life  insurance  will  avoid  the 
policy,  unless  it  contributes  to  the  contingency  insured  against, 
was  applied,  in  Franklin  Life  Ins.  Co.  v.  Galligan,  71  Ark.  295,  73 
S.  W.  102,  100  Am.  St.  Rep.  73,  to  relieve  from  an  avoidance  of  the 
policy. 

(b)    Interpretation  of  questions  as  to  medical  attendance. 

For  the  purpose  of  determining  whether  the  answers  of  the 
applicant  are  false,  the  court  has  in  some  cases  been  obliged  to 
construe  the  questions.  An  early  and  often  cited  case  is  World 
Mutual  Life  Ins.  Co.  v.  Schultz,  73  111.  586,  where  the  question 
was  asked,  "Has  the  party  employed  or  consulted  individually  any 
physician?"  The  court  held  that  this  question  must  be  limited  to 
the  time  of  the  application,  and  must  be  construed  as  an  inquiry 
whether  he  had  consulted  a  physician  in  regard  to  his  application 
for  insurance ;  that  it  did  not  mean  whether  he  had  ever  employed  a 
physician,  but  whether  he  had  employed  one  in  the  immediate  pres- 
ent. To  construe  the  question  as  having  reference  to  any  accom- 
plished event  wholly  disconnected  with  the  application  would  be 
equivalent  to  extending  it  over  the  whole  period  of  the  appHcant's 
life;  that  the  question  was  not  sufficiently  definite  and  specific  as 
regards  time  to  warrant  a  finding  of  a  breach  of  warranty  from 
the  fact  that  the  applicant  had  employed  a  physician  some  time 
in  the  past.  In  Stewart  v.  Equitable  Mut.  Life  Ass'n,  110  Iowa, 
528,  81  N.  W.  782,  the  question,  "How  long  since  you  have  consulted 
a  physician?"  was  regarded  as  indefinite  in  respect  to  time.  The 
court  held  that  the  question  might  be  construed  to  mean  either  how 
long  since  the  applicant  had  last  consulted  a  physician,  or  how  long 
since  he  had  first  consulted  a  physician,  and  that,  as  it  did  not 
appear  which  construction  the  applicant  had  given  it,  his  answer 
could  not  be  regarded  as  false.  In  New  York  Life  Ins.  Co.  v. 
Baker,  83  Fed.  647,  27  C.  C.  A.  '658,  affirming  (C.  C.)  77  Fed. 
550,  where  the  applicant  was  asked  to  give  particulars  as  to  any 
serious  illness,  and  this  question  was  followed  by  an  inquiry  as  to 
consultation  of  physicians,  it  was  said  that  the  applicant  was  jus- 
tified in  assuming  that  the  question  referred  to  consultation  for 
serious  illnesses. 

In  Dentz  v.  O'Neill,  Receiver,  25  Hun  (N.  Y.)  442,  the  applicant 
was  asked  to  give  the  name  and  residence  of  his  usual  medical  at- 
tendant, and  also  whether  he  had  within  seven  years  consulted  any 
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other  medical  man.  Both  questions  were  answered  in  the  negative. 
The  court  held  that  the  question  was,  in  effect,  an  inquiry  whether 
the  applicant  had  consulted  any  physician  other  than  his  usual 
medical  attendant,  and  that,  if  he  had  no  medical  attendant,  it 
must  be  construed  as  an  inquiry  whether  he  had  consulted  any 
physician,  not  his  usual  medical  attendant.  Where  the  applicant 
was  asked  to  name  his  usual  medical  attendant,  and  was  then 
asked,  "Have  you  consulted  any  other  physician,  and,  if  so,  when 
and  what  for?"  as  in  Henn  v.  Metropolitan  Life  Ins.  Co.,  67 
N.  J.  Law,  310,  51  Atl.  689,  the  court  regarded  the  latter  ques- 
tion as  calling  for  but  one  consultation  and  any  other  physician, 
so  that  it  was  complied  with  by  disclosing  one  other  occasion  when 
he  had  consulted  a  physician.  A  similar  principle  governed  Bil- 
lings V.  Metropolitan  Life  Ins.  Co.,  70  Vt.  477,  41  Atl.  516,  where  the 
application  required  the  insured  to  give  the  name  of  his  family 
physician  and  whether  he  had  consulted  any  other  physician.  The 
applicant  stated  that  he  had  no  family  physician,  but  gave  the 
name  of  a  physician  who  had  treated  him.  The  court  held  that 
the  applicant  had  the  right  to  construe  the  question  as  not  re- 
quiring him  to  state  all  physicians  consulted  by  him,  and  he  was  not, 
therefore,  obliged  to  disclose  the  names  of  other  physicians  who  may 
have  treated  him. 

(c)   Interpretation  of  statements  as  tme  or  false. 

The  decisions  as  to  the  truth  or  falsity  of  the  applicant's  an- 
swers are,  as  might  be  expected,  as  varied  as  the  facts.  In  the 
well-known  case  of  Fitch  v.  American  Popular  Life  Ins.  Co.,  2 
Thomp.  &  C.  (N.  Y.)  247,  the  court  held  that  the  policy  was  avoided 
by  the  applicant's  answer  that  a  physician  had  never  attended 
him,  when  in  fact  a  physician  had  attended  him  three  years  before. 
The  judgment  was  reversed,  however,  in  59  N.  Y.  557, 17  Am.  Rep. 
372.  It  appeared  that,  in  answer  to  the  question  requiring  the  ap- 
plicant to  disclose  the  name  of  "family  physician,  and  each  one, 
who  has  ever  given  the  party  medical  attendance,"  he  said,  "Have 
none."  The  court  regarded  the  answer  as  incomplete  on  its  face, 
and  as  answering  only  that  part  of  the  question  calling  for  the'name 
of  the  family  physician.  Therefore,  if  the  insurer  desired  a  fuller 
disclosure  as  to  the  name  of  any  physician  who  had  attended  the 
applicant,  it  should  have  insisted  upon  a  more  complete  answer  at 
the  time.  In  Hale  v.  Life  Indemnity  &  Investment  Co.,  65  Minn. 
548,  68  N.  W.  182,  the  statements  and  answers  of  the  applicant 
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were  warranted  to  be  true.  The  court,,  holding  that  this  was 
not  a  warranty  that  the  answers  were  full  and  complete,  said 
there  was  no  breach  of  warranty  by  giving  the  names  of  one  or 
two  physicians  who  had  attended  the  applicant,  whereas  in  fact 
there  was  a  third  who  had  been  consulted.  A  similar  principle 
was  asserted  in  Franklin  Life  Ins.  Co.  v.  Galligan,  71  Ark.  295, 
73  S.  W.  103, 100  Am.  St.  Rep.  73.  On  the  other  hand,  in  Brady  v. 
United  Life  Ins.  Ass'n,  60  Fed.  727,  9  C.  C.  A.  252,  where  the  an- 
swers were  warranted  to  be  full  and  complete,  a  disclosure  of  the 
name  of  but  one  physician  permitted  no  other  inference  than  that 
such  physician  was  the  only  one  who  .had  prescribed  for  or  at- 
tended the  applicant  during  the  period  covered  by  the  inquiry,  and, 
if  there  were  other  physicians,  the  answer  was  manifestly  false. 
The  decision  in  Weil  v.  New  York  Life  Ins.  Co.,  47  La.  Ann.  1405, 
17  South.  853,  was  similar. 

That  an  answer  not  wholly  responsive  cannot  be  regarded  as  a 
warranty  was  held  in  Federal  Life  Ass'n  v.  Smith,  86  111.  App.  427, 
and  in  the  leading  case  of  Dilleber  v.  Home  Life  Ins.  Co.,  69  N.  Y. 
256,  25  Am.  Rep.  182.  In  this  case,  in  answer  to  the  question,  "Have 
you  employed  or  consulted  any  physicians  for  yourself  or  your  fam- 
ily?" the  applicant  disclosed  but  one.  The  court  regarded  this,  not 
as  a  statement  that  he  had  had  no  other  physician,  but  adopted  the 
rule  that,  if  a  more  complete  answer  was  desired,  the  insurer  should 
have  exacted  it.  The  effect  of  an  imperfect  answer  was  considered 
in  McGowan  v.  Supreme  Court  Independent  Order  of  Foresters, 
104  Wis.  173,  80  N.  W.  603,  reaffirmed  in  107  Wis.  463,  83  N.  W. 
775,  where  the  insured  was  asked  for  what  disease  he  had  been  at- 
tended by  a  physician  during  the  last  five  years,  and  answered  that 
he  had  not  needed  any  physician.  It  was  urged  that,  as  this  was 
an  imperfect  answer,  which  was  accepted  by  the  company  without 
explanation,  any  objection  to  it  was  waived.  The  court  held, 
however,  that,  though  it  was  imperfect,  it  stated  a  material  fact, 
namely,  that  the  insured  had  not  needed  a  physician  for  any  disease 
during  the  past  five  years,  and,  as  this  was  false,  the  policy  was 
avoided.  In  Singleton  v.  Prudential  Life  Ins.  Co.,  11  App.  Div. 
403,  42  N.  Y.  Supp.  446,  the  applicant  had  stated  that  he  had  never 
been  attended  by  a  physician.  It  appeared,  however,  that  a  phy- 
sician had  attended  him  about  four  years  before,  but  for  what  ill- 
ness, if  any,  the  physician  did  not  remember.  The  court  held  that 
the  jury  might  well  find  that  this  single  attendance  by  a  physician, 
the  details  of  which  were  not  important  enough  to  be  remem- 
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bered,  did  not  show  a  misrepresentation  which  would  avoid  the 
policy.  In  Supreme  Lodge  Knights  of  Pythias  v.  Taylor  (Ala.) 
24  South.  247,  it  was  held  that,  in  response  to  the  question  whether 
the  applicant  had  consulted  a  physician  for  any  disease,  he  was 
not  bound  to  disclose  the  fact  that  he  had  consulted  him  in  re- 
gard to  the  drinking  habit,  and  had  taken  what  is  known  as  the 
Keeley  cure  for  alcoholism.  Where  the  applicant  stated  that  she 
had  been  attended  by  a  physician  three  years  before,  the  fact  that 
such  attendance  was  two  years  and  nine  months  before  was  held 
(Plumb  V.  Penn  Life  Ins.  Co.,  108  Mich.  94,  65  N.  W.  611)  not 
to  be  such  a  variation  as  would  avoid  the  policy.  In  McCollum  v. 
New  York  Life  Ins.  Co.,  55  Hun,  103,  8  N.  Y.  Supp.  249,  affirmed 
in  124  N.  Y.  642,  27  N.  E.  412,  where  the  appHcant  said  that 
he  had  not  been  attended  by  a  physician  for  sickness,  the  fact  that 
he  had  been  treated  for  tonsilitis  showed  the  answer  to  be  false. 
Where  the  insured  stated  that  she  had  never  had  a  physician, 
except  in  a  specified  instance  (Flippen  v.  State  Life  Ins.  Co.,  30 
Tex.  Civ.  App.  362,  70  S.  W.  787),  and  it  was  shown  that  she 
was  treated  by  a  physician  prior  thereto,  and  that  he  had  prescribed 
for  her,  it  was  immaterial  that  she  did  not  summon  the  physician, 
that  she  objected  to  his  being  sent  for,  and  did  not  take  his  medi- 
cine. In  Higgins  v.  Phoenix  Mut.  Life  Ins.  Co.,  10  Hun  (N.  Y.) 
459,  affirmed  in  74  N.  Y.  6,  the  applicant  stated  that  two  doctors 
had  prescribed  for  him,  whereupon  the  agent  asked  if  he  should  put 
down  as  his '  reference  a  certain  one  of  the  physicians.  Insured 
replied  in  the  affirmative,  and  the  name  of  the  physician  was  in- 
serted in  the  application.  As  a  matter  of  fact,  the  other  phy- 
sician was  the  applicant's  family  physician;  but,  as  the  insured 
was  misled  by  the  agent,  it  was  held  there  was  no  breach  of  war- 
ranty. 

(d)    wnat  constitntes  attendance  by  pbysician. 

It  is,  of  course,  important  to  determine  what  shall  be  regarded 
as  attendance  by  a  physician,  or  when  one  may  be  said  to  have 
consulted  a  physician.  In  Mutual  Life  Ins.  Co.  v.  Arhelger,  4 
Ariz.  271,  36  Pac.  895,  the  court  said  that  to  be  one's  physician 
means  to  attend  upon  him  or  to  consult  with  him  in  a  profes- 
sional capacity  concerning  the  patient's  state  of  health,  to  pre- 
scribe treatment  if  necessary,  and  to  give  directions  and  advice 
calculated  to  relieve  from  sickness  and  restore  to  health.  That  it 
is  immaterial  whether  a  disease  actually  exists,  or  whether  the 
B.B.lNS. — 136 
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consultation  is  sought  from  mere  apprehension  of  having  some 
disease,  was  held  in  Nelson  v.  Nederland  Life  Ins.  Co.,  110  Iowa, 
600,  81  N.  W.  807. 

A  similar  principle  seems  to  have  been  asserted  in  Hubbard  v.  Mutual 
Reserve  Fund  Life  Ass'n,  100  Fed.  739,  40  C.  C.  A.  665, -and  Helwig 
V.  Mutual  Life  Ina.  Co.,  58  Hun,  366,  12  N.  T.  Supp.  172. 

In  Farrel  v.  Security  Mut.  Life  Ins.  Co.,  125  Fed.  684,  60  C.  C.  A. 
374,  the  applicant  stated  that  he  had  never  been  an  "inmate"  of 
a  hospital.  It  appeared,  however,  that  prior  to  the  application 
a  physician  had  placed  him  in  the  hospital  merely  for  the  purpose, 
as  he  stated,  of  "getting  him  good  bed  and  board,"  and  for  the 
reason  that  the  physician  could  give  him  better  care  under  more 
satisfactory  circumstances  at  the  hospital  than  he  could  at  his 
house ;  that  he  had  designated  the  insured's  disease  as  rheumatism, 
merely  to  qualify  him  for  entrance  at  the  hospital.  It  was  held, 
nevertheless,  that  such  facts  showed  that  the  insured  had  been 
an  "inmate"  of  a  hospital,  and  therefore  constituted  a  breach  of 
warranty. 

In  White  v.  Provident  Savings  Life  Assur.  Soc,  163  Mass.  108, 
39  N.  E.  771,  27  L.  R.  A.  398,  the  court  held  that  one  who  calls  at  a 
physician's  office,  submits  to  an  examination,  receives  a  prescription 
for  his  ailment,  again  calls,  and  consults  the  physician  profession- 
ally, paying  him  a  fee  therefor,  is  attended  by  such  physician  within 
the  meaning  of  the  question,  "By  what  physician  were  you  last  at- 
tended?" But  where  the  applicant  was  a  guest  at  a  physician's 
residence,  and  was  prescribed  for  for  a  temporary  ailment,  this  was 
not  attendance  by  the  physician  (Mutual  Reserve  Fund  Life  Ass'n 
V.  Ogletree,  77  Miss.  7,  25  South.  869),  though,  happening  to  meet 
the  physician  some  days  afterwards,  the  latter  recommended  the 
applicant  to  continue  the  prescription  for  a  short  time  longer.' 
In  Genung  v.  Metropolitan  Life  Ins.  Co.,  69  N.  Y.  Supp.  1041,  60 
App.  Div.  424,  the  applicant  stated  that  he  was  last  under  a  doctor's 
care  in  1895.  A  physician  testified  that  he  had  treated  the  appli- 
cant in  1899,  but  was  not  very  sure  about  the  matter.     It  ap- 

1  See,  also,  Gibson  v.  American  Mu-  examines   the  wounds  and   administers 

tual  Life  Ins.  Co.,  37  N.  Y.  580,  where  an  opiate,  is  not  necessarily  an  "attend- 

it   was   held  that  a  physician  not  en-  ing  physician,"  within  the  meaning  of 

gaged  in  practice,  who  is  present  as  a  the  condition  requiring  the  affidavit  by 

friend   and   neighbor  when  a  wounded  the  attending  physician  to  be  attached 

man  is  brought  to  his  own  house,  and  to  the  proofs  of  loss, 
who  at  the  request  of  another  neighbor 
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peared  that,  in  fact,  the  insured  had  come  into  the  house,  where 
the  physician  was  attending  the  family  for  grip,  and  was  given 
some  medicine  for  a  cold.  The  court  held,  however,  that  there  was 
no  breach  of  warranty. 

Consulting  a  physician  for  another  person  is  not  within  the  pur- 
View  of  the  question. 

Higgins  V.  Phoenix  Mut.  Life  Ins.  Co.,  74  N.  Y.  6 ;  Dilleber  v.  Home 
Life  Ins.  Co.,  69  N.  T.  256,  25  Am.  Rep.  182 ;  Mowry  v.  World  Mut. 
Life  Ins.  Co.,  7  Daly  (N.  Y.)  321. 

In  the  Mowry  Case,  in  answer  to  the  question,  "Have  you  em- 
ployed or  consulted  any  physician  for  yourself  or  your  family?" 
the  applicant  said,  "None  for  myself."  A  physician  testified  that 
he  had  given  the  applicant  advice  and  medicine  on  certain  dates, 
but  there  was  nothing  to  show  that  such  advice  and  medicine  were 
for  the  personal  benefit  of  the  applicant.  The  court  held  that  there 
was  no  misrepresentation,  as  the  advice  and  medicine  may  have 
been  for  some  member  of  his  family.  It  naturally  follows  that 
consulting  a  physician  as  to  matters  not  relating  to  the  physical 
condition  of  the  applicant  is  not  contemplated  by  the  question. 

Billings  V.  Metropolitan  Life  Ins.  Co.,  70  Vt.  477,  41  Atl.  516 ;  Helwig 
V.  Mutual  Life  Ins.  Co.,  58  Hun,  366,  12  N.  Y.  Supp.  172. 

(e)    Same — Sliglit  or  temporary  ailments. 

The  rule  that  an  applicant  is  not  obliged  to  disclose  every  slight 
or  temporary  indisposition^  finds  its  counterpart  in  the  rule  that, 
in  determining  what  constitutes  attendance  by  or  consultation  of  a 
physician,  consultation  or  attendance  for  slight  temporary  ailments 
need  not  be  considered.  The  rule  is  well  stated  in  Brown  v.  Metro- 
politan Life  Ins.  Co.,  65  Mich.  306,  32  N.  W.  610,  8  Am.  St.  Rep. 
894,  and  Plumb  v.  Penn  Mut.  Life  Ins.  Co.,  108  Mich.  94,  65  N.  W. 
611,  where  it  was  held  that  mere  attendance  or  consultation  to  ob- 
tain relief  for  a  temporary  indisposition,  not  serious  in  its  nature, 
is  not  within  the  meaning  of  the  question,  and  that  the  attendance 
miist  be  for  some  disease  or  ailment  of  importance. 

The  rule  also  finds  support  in  Henn  v.  Metropolitan  Life  Ins.  Co.,  67 

N.   J.  Law,  310,  51  Atl.  689;    Blumenthal   v.  Berkshire  Life  Ins. 

Co.  (Mich.)  96  N.  W.  17;    Mutual  Life  Ins.  Co.  v.  Snyder.  93  U.  S. 

393,  23  L.  Ed.  887;    Franklin  Life  Ins.  Co.  v.  Galllgan,  73  S.  W. 

102,  71  Ark.  295,  100  Am.  St.  Rep.  73;    Tooker  v.  Security  Trust 

«  See  ante,  p.  2113. 
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Co.,  26  App.  Div.  372,  49  N.  T.  Supp.  814;  Rhode  v.  Metropolitan 
Life  Ins.  Co.,  132  Mich.  503,  93  N.  W.  1076;  Woodward  v.  Iowa 
Life  Ins.  Co.,  56  S.  W.  1020,  104  Tenn.  49;  Boehm  t.  Commercial 
Alliance  Life  Ins.  Co.,  9  Misc.  Eep.  529,  30  N.  Y.  Supp.  660 ;  Genuug 
V.  Metropolitan  Life  Ins.  Co.,  69  N.  Y.  Supp.  1041,  60  App.  Div. 
424;  Mutual  Reserve  Fund  Life  Ass'n  v.  Ogletree,  77  Miss.  7,  25 
South.  869;  Hunter  v.  International  Fraternal  •Alliance,  7  Ohio 
Dee.  239 ;  Hann  v.  National  Union,  97  Mich.  513,  56  N.  W.  834,  37 
Am.  St  Rep.  365;  McClaln  v.  Provident  Savings  &  Life  Assur. 
Soc.  (C.  C.)  105  Fed.  834;  Mutual  Reserve  Fund  Life  Ass'n  v. 
Farmer,  65  Ark.  581,  47  S.  W.  830;  Hubbard  v.  Mutual  Reserve 
Fund  Life  Ass'n,  100  Fed.  719,  40  C  C.  A.  665. 

In  the  Hubbard  Case,  last  cited,  the  rule  was  qualified,  and  it 
was  held  that  the  doctrine  was  not  applicable,  as  the  consultations 
were  regarding  a  supposed  diseased  condition,  which  may  or  may 
not  have  existed.  The  applicant  evidently  thought  the  disease  did 
exist,  and  in  this  opinion  he  was  sustained  by  one  physician,  though 
others  took  a  different  view. 

Where,  as  in  Chinnery  v.  United  States  Industrial  Ins.  Co.,  15 
App.  Div.  515,  44  N.  Y.  Supp.  581,  the  applicant  answered  in  the 
negative  the  question  whether  she  had  ever  been  under  treatment 
in  any  hospital,  there  was  not  such  a  misrepresentation  as  would 
avoid  the  policy,  though  it  appeared  that  some  25  years  before 
she  had  gone  to  a  hospital  to  have  some  foreign  matter  removed 
from  her  eye,  returning  home  the  same  evening.  In  Crosby  v. 
Security  Mutual  Life  Ins.  Co.,  83  N.  Y.  Supp.  140,  86  App.  Div. 
89,  it  appeared  that,  while  the  applicant  was  suffering  from  some 
slight  ailment,  a  physician  was.  called  by  his  wife  without  the 
knowledge  of  the  applicant,  and  that  the  physician  gave  advice 
relative  to  his  diet.  The  applicant  did  not  wish  a  doctor  called, 
and  it  did  not  appear  that  he  took  any  of  the  medicines  pre- 
scribed. It  was  held  that  a  warranty  that  he  had  been  attended 
only  by  a  certain  other  named  physician  was  in  effect  true.  The 
rule  stated  above  is  also  apparently  supported  by  Fidelity  Mut. 
Life  Ass'n  v.  Ficklin,  74  Md.  172,  21  Atl.  680,  23  Atl.  197. 

On  the  other  hand,  the  opposite  doctrine  has  been  laid  down 
in  Metropolitan  Life  Ins.  Co.  v.  McTague,  49  N.  J.  Law,  587,  9 
Atl.  766,  60  Am.  Rep.  661,  which  is  regarded  as  a  leading  case  in 
opposition  to  the  rule.  The  court  takes  a  position  that,  at  first 
blush,  appears  to  be  inconsistent.  The  applicant  had  stated  that 
he  had  not  been  sick  or  afflicted  with  any  disease.  There  was 
proof  that  he  had  had  a  cold.    The  court  held  that  this  did  not 
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show,  or  give  ground  for  an  inference,  that  the  applicant  had  been  af- 
flicted by  disease,  or  had  been  sick,  in  the  absence  of  proof  that 
the  cold  had  produced  some  disease;  but  the  statement  that  the 
applicant  had  not  consulted  or  been  prescribed  for  by  a  physician 
was  false,  if  a  physician  had  prescribed  for  him  for  the  cold,  and 
that  the  policy  would  be  avoided  by  such  a  misrepresentation. 
This  position  has  received  the  sanction  of  Caruthers  v.  Kansas 
Mut.  Life  Ins.  Co.  (C.  C.)  108  Fed.  487,  where  the  questions 
involved  were  much  the  same. 

The  doctrine  of  these  cases  is  also  supported  by  Cobb  v.  Covenant  Mut. 
Ben.  Ass'n,  153  Mass.  176,  26  N.  E.  230,  10  L.  R.  A.  666,  25  Am. 
St.  Rep.  619 ;  Modern  Woodmen  of  America  v.  Van  Wald,  6  Kan. 
App.  231,  49  Pac.  782;  Connecticut  Mut.  Life  Ins.  Co.  v.  Young, 
77  111.  App.  440;  Providence  Sav.  Life  Assur.  Soc.  v.  Reutlinger, 
58  Ark.  528,  25  S.  W.  835;  Roche  v.  Supreme  Lodge  Knights  of 
Honor,  47  N.  Y.  Supp.  774,  21  App.  Div.  599;  McDermott  v.  Mod- 
em Woodmen  of  America,  97  Mo.  App.  636,  71  S.  W.  833. 

It  is  obvious,  however,  that  the  effect  of  a  nondisclosure  of 
medical  treatment  for  slight  or  temporary  ailments  depends  to 
some  extent  on  the  form  of  the  question.  In  Brock  v.  United 
Moderns  (Tex.  Civ.  App.)  81  S.  W.  340,  the  insured  had  consulted 
a  physician  for  granulated  eyelids.  This  was  shown  by  medical 
testimony  to  be  a  mere  local  inflammation,  and  not  a  condition 
of  health.  It  was  held,  therefore,  that,  while  the  fact  that  he 
had  consulted  a  physician  for  granulated  eyelids  would  not  ren- 
der false  a  negative  answer  to  the  question  whether  he  had  con- 
sulted or  been  advised  by  a  physician  regarding  his  health  within 
five  years,  it  did  render  false  a  statement  that  he  had  not  been  under 
the  care  of  a  physician  during  that  period. 

(f)    Statements  as  to  family  pliysician  or  usual  medical  attendant. 

Who  is  to  be  regarded  as  the  family  physician  or  usual  medical 
attendant?  In  the  important  case  of  Edington  v.  Mutual  Life  Ins. 
Co.,  5  Hun  (N.  Y.)  1,  the  general  principle  was  laid  down  that  the 
term  means  a  person  to  whom  the  care  of  a  sick  person  has  been 
intrusted,  and  it  was  said  that  a  physician  who  merely  makes  a 
casual  prescription  for  a  friend  when  meeting  him  in  the  street 
cannot  be  regarded  as  his  medical  attendant.  The  question  was 
discussed  at  some  length  in  the  leading  case  of  Price  v.  Phcenix 
Mut.  Life  Ins.  Co.,  17  Minn.  497  (Gil.  473),  10  Am.  Rep.  166. 
The  court  says  that  the  phrase  "family  physician"  signifies  the 
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physician  who  usually  attends  and  is  consulted  by  the  members 
of  a  family  in  the  capacity  of  a  physician.  It  is  not  necessary 
that  he  should  invariably  attend.  In  this  case  the  family  con- 
sisted of  the  applicant,  his  wife,  and  two  or  three  children.  The 
court  regarded  a  person  who  usually  attended  and  was  consulted 
by  the  wife  and  children  of  the  applicant  as  a  physician  to  be  the 
family  physician,  though  he  did  not  usually  attend  and  was  not 
usually  consulted  as  a  physician  by  the  applicant  himself.  Justice 
McMillan  dissented,  regarding  the  purpose  of  the  interrogatory 
to  be  to  obtain  the  name  and  residence  of  the  medical  attendant 
best  able  to  give  an  account  of  the  physical  condition  of  the  per- 
son whose  life  was  proposed  for  insurance.  This  intention  could 
be  best  efifected  by  obtaining  a  reference  to  the  physician  who  was 
the  medical  adviser  of  such  person.  He  construed  the  phrase 
"family  physician,''  therefore,  to  mean  the  physician  who  usually 
attends  and  is  consulted  by  all  or  most  of  the  members  of  the 
family,  and  that  the  applicant,  if  he  has  medical  attendance,  must 
be  one  of  the  members  so  attended  by  such  physician.  The  decision 
in  the  Price  Case  was  followed  in  Reid  v.  Piedmont  &  Arlington 
Life  Ins.  Co.,  58  Mo.  421. 

In  Monk  v.  Union  Mut.  Life  Ins.  Co.,  29  N.  Y.  Super.  Ct.  455, 
the  applicant  had  stated  that  he  had  no  usual  medical  attendant. 
There  was  evidence  showing  that  for  several  years  prior  to  the 
application  a  certain  physician  had  attended  the  applicant  on  the 
few  occasions  that  he  was  indisposed  and  that  no  other  physician 
had  been  called  in.  It  was  contended  on  the  part  of  the  plaintiff 
that  if,  just  prior  to  the  application,  the  physician  had  been  dis- 
charged, he  would  not  have  been  applicant's  usual  medical  attend- 
ant. The  court  held  that  it  would  be  necessary,  however,  to  es- 
tablish such  discharge;  that  as,  on  general  principles  of  evidence, 
a  fact  continuous  in  its  nature,  when  shown  to  have  once  existed, 
is  presumed  within  reasonable  limits  to  continue  until  it  is  af- 
firmatively shown  to  have  ceased,  it  would  be  presumed  that  the 
employment  of  a  physician,  which  is  usually  continuous,  had  con- 
tinued for  a  period  of  two  months  subsequent  to  the  last  known 
attendance.  On  the  other  hand,  in  Provident  Savings  Life  Assur. 
Soc.  v.  Cannon,  201  111.  260,  66  N.  E.  388,  it  was  said  that  where 
it  appears  that,  three  years  before  the  application  was  made,  in- 
oured  had  been  treated  by  a  certain  physician,  who  the  next  year 
removed  from  the  place  and  never  treated  insured  again,  it  could 
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not  be  said  that  the  insured  made  a  false  statement  in  giving  the 
name  of  another  physician  as  his  usual  medical  attendant. 

In  Edington  v.  Mutual  Life  Ins.  Co.,  67  N.  Y.  185,  where  the 
applicant,  in  answer  to  the  question,  "Give  name  and  residence  of 
your  usual  medical  attendant,"  said,  "Dr.  C.  has  known  me  two 
years,"  the  court  held  that,  as  the  answer  was  not  responsive,  a 
fraudulent  suppression  of  the  truth  could  not  be  predicated  there- 
on, in  the  absence  of  any  objection  made  at  the  time.  In  Higgins  v. 
Phoenix  Mut.  L,ife  Ins.  Co.,  74  N.  Y.  6,  where  the  applicant  was 
asked  to  give  the  name  and  residence  of  the  family  physician,  and 
answered,  "Refer  to  Dr.  M.,"  the  court  held  that  this  was  not  an 
allegation  that  M.  was  the  family  physician,  or  the  one  usually  em- 
ployed or  consulted.  As  a  matter  of  fact  it  appeared  in  this  case 
that  the  applicant  had  no  family  physician.  In  Fidelity  Mut.  Life 
Ass'n  V.  Ficklin,  74  Md.  172,  21  Atl.  680,  where  the  applicant  had 
stated  that  a  certain  physician  was  his  usual  medical  attendant,  the 
fact  that  the  son  of  such  physician,  who  succeeded  him  in  business, 
had  once  or  twice  prescribed  for  the  applicant,  did  not  render  his  an- 
swer false.  In  Cushman  v.  United  States  Life  Ins.  Co.,  70  N.  Y.  72, 
the  applicant  gave  the  name  of  a  physician  who  had  been  the  family 
physician  in  his  father's  family  for  many  years.  The  court  held 
that  this  answer  was  a  true  one,  though  he  omitted  to  give  thf 
names  of  two  physicians  who  had  attended  him  on  one  or  two 
occasions.  In  Scoles  v.  Universal  Life  Ins.  Co.,  42  Cal.  523,  where 
the  applicant  stated  that  a  certain  physician  was  his  usual  medical 
attendant,  and  it  appeared  that  he  had  not  consulted  such  phy- 
sician for  two  years,  but  during  that  time  another  had  been  con- 
sulted and  had  prescribed  for  him,  it  was  held  that  it  could  not  be 
said  as  a  matter  of  law  that  the  first  physician  was  applicant's  usual 
medical  attendant.  A  somewhat  similar  state  of  facts  was  pre- 
sented in  Phillips  v.  New  York  Life  Ins.  Co.,  56  Hun,  649,  9  N.  Y. 
bupp.  836.  The  applicant  had  stated  that  Dr.  S.  was  his  usual 
medical  attendant  and  that  his  services  had  been  required  for  his 
family.  There  was  evidence  tending  to  show  that  the  only  medical 
attendant  of  the  insured  for  a  year  prior  to  his  death,  which  oc- 
curred less  than  three  months  after  the  policy  was  issued,  was 
Dr.  W.  There  was  no  evidence  that  Dr.  S.  ever  attended  him, 
though  he  had  attended  his  wife  and  family.  The  court  held  that 
this  showed  a  breach  of  warranty.  Judge  Brady,  however,  dis- 
sented, on  the  ground  that  the  question  should  have  been  submitted 
to  the  jury. 
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(g)    Questions  of  practice— Pleading. 

In  Richter  v.  Equitable  Life  Assur.  Soc,  22  App.  Div.  75,  47 
N.  Y.  Supp.  763,  it  was  said  that,  where  the  company  pleads  a 
false  statement  as  to  treatment  by  a  physician,  defendant  may  be 
required  to  give  a  bill  of  particulars  stating  the  time  or  times  when 
the  insured  was  thus  treated,  but  not  the  place  where  such  treat- 
ment was  received,  nor  the  name  of  the  physician  treating  him. 
This  statement  of  the  rule  was,  however,  modified  in  Taylor  v, 
Security  Mut.  Life  Ins.  Co.,  73  App.  Div.  319,  76  N.  Y.  Supp.  671, 
and  it  was  held  that  a  bill  of  particulars  could  be  required  disclosing 
the  names  of  the  physicians  consulted  or  the  name  of  the  hos- 
pital in  which  the  insured  had  been  treated.  In  Louis  v.  Con- 
necticut Mut.  Life  Ins.  Co.,  58  App.  Div.  137,  68  N.  Y.  Supp.  683, 
it  was  said  that  allowing  defendant  to  amend  its  answer  by  setting 
up  that  the  policy  is  invalid  because  of  false  statements  as  to  medical 
attendance,  the  evidence  bearing  on  that  matter  being  complete  on 
an  issue  raised  by  other  allegations,  is  within  the  discretion  of  the 
court. 

(h)    Same — ^Evidence. 

The  burden  to  show  a  breach  of  warranty  by  false  statements  as 
to  medical  attendance  is  on  the  defendant. 

Federal  Life  Ass'n  v.   Smith,  86  111.  App.  427;    Cobb  v.  Metropolitan 
Life  Ins.  Co.,  19  Pa.  Super.  Ct.  228. 

But,  if  such  attendance  is  shown  (Rhode  v.  Metropolitan  Life 
Ins.  Co.,  129  Mich.  112,  88  N.  W.  400),  the  burden  is  not  on  the 
defendant  to  show  that  the  treatment  was  not  for  a  slight  or  tem- 
porary indisposition,  but  the  plaintiff  must  prove  such  fact.  In  Con- 
nor V.  Metropolitan  Life  Ins.  Co.,  78  Mo.  App.  131,  where  the  issue 
was  as  to  treatment  in  hospital,  the  burden  was  not  on  the  plaintiff 
to  show  that  the  person  who  was  treated  in  the  hospital  was  not  the 
insured,  as  it  cannot  be  assumed  that  there  was  a  person  by  the  name 
of  the  insured  in  such  hospital. 

Where  the  issue  is  as  to  attendance  by  a  physician  (Wolfe  v. 
Supreme  Lodge  Knights  and  Ladies  of  Honor,  160  Mo.  675,  61 
S.  W.  637),  the  physician's  account  book  is  admissible  in  evidence 
to  show  the  dates  of  his  treatment.  The  rule  excluding  the  testi- 
mony of  physicians  as  confidential  communications  does  not,  how- 
ever, extend  to  exclude  testimony  as  to  the  fact  of  attendance 
(Nelson  v.  Nederland  Ins.  Co.,  110  Iowa,  600,  81  N.  W.  807). 
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Where  it  was  contended  that  the  applicant  had  made  a  false 
statement  as  to  the  attendance  by  physicians  (Flippen  v.  State  Life 
Ins.  Co.,  30  Tex.  Civ.  App.  3'62,  70  S.  W.  787),  and  a  physician 
testified  that  he  prescribed  for  the  insured,  it  was  proper  to  per- 
mit a  druggist  to  testify  that  he  filled  the  prescription,  though 
he  did  not  know  who  brought  it  to  the  store.  In  Cushman  v.  U.  S. 
Life  Ins.  Co.,  70  N.  Y.  72,  the  applicant,  in  answer  to  the  question 
calling  for  the  name  of  his  usual  medical  attendant,  said,  "Dr. 
P."  It  was  held  that  Dr.  P.  might  testify  that  the  insured  had 
stated  to  him,  at  the  time  of  the  application,  that  he  was  his  phy- 
sician. So,  in  Rhode  v.  Metropolitan  Life  Ins.  Co.,  129  Mich.  112, 
88  N.  W.  400,  a  physician  was  allowed  to  testify  that  he  had  at- 
tended the  applicant,  and  that  the  applicant  had  told  him  that  he 
had  previously  been  treated  by  another  physician.  Where  a  phy- 
sician testified  that  he  attended  the  insured  for  a  trifling  ailment 
(Tooker  v.  Security  Trust  Co.,  49  N.  Y.  Supp.  814,  26  App.  Div.  372) 
the  physician  might  refuse  to  give  a  definition  of  the  disease  for 
which  he  had  treated  him,  on  the  ground  that  it  called  for  ex- 
pert testimony.  Proofs  of  death  were  regarded  as  competent  evi- 
dence to  show  treatment  by  physicians. 

Kipp  V.  Metropolitan  Life  Ins.  Co.,  41  App.  Dlv.  298,  58  N.  T.  Supp. 
494;  Phillips  v.  New  York  Life  Ins.  Co.,  56  Hun,  649,  9  N.  T. 
Supp.  836. 

The  sufficiency  of  the  evidence  relating  to  attendance  by  physicians 
was  considered  In  O'Hara  v.  United  Brethren  Mut.  Aid  Soc,  134 
Pa.  41Y,  19  Atl.  683,  684;  Jennings  v.  Loyal  Add.  Ben.  Ass'n,  81 
App.  Div.  76,  81  N,  T.  Supp.  90 ;  Trudden  v.  Metropolitan  Life  Ins. 
Co.,  74  N.  Y.  Supp.  1083,  69  App.  Div.  392 ;  Spitz  v.  Mutual  Benefit 
Life  Ass'n,  5  Misc.  Rep.  245,  25  N.  Y.  Supp.  469;  Howard  v.  Met. 
Life  Ins.  Co.,  18  Misc.  Rep.  74,  41  N.  Y.  Supp.  33 ;  Kipp  v.  Metro- 
politan Life  Ins.  Co.,  41  App.  Div.  298,  58  N.  Y.  Supp.  494 ;  Phillips 
V.  New  York  Life  Ins.  Co.,  56  Hun,  649,  9  N.  Y.  Supp.  836. 

(i)   Same — Trial. 

The  truth  or  falsity  of  the  applicant's  answers  to  questions  re- 
garding medical  attendance  is  a  question  for  the  jury. 

Reference  may  be  made  to  Edington  v.  Mutual  Life  Ins.  Co.,  67  N. 
Y.  185;  O'Hara  v.  United  Brethren  Mut.  Aid  Soc,  134  Pa.  417, 
19  Atl.  683,  684;  Smith  v.  Metropolitan  Life  Ins.  Co.,  183  Pa. 
504,  38  Atl.  1038;  Singleton  v.  Prudential  Life  Ins.  Co.,  11  App. 
Div.  403,  42  N.  Y.  Supp.  446;  Boos  v.  World  Mut.  Life  Ins.  Co., 
64  N.  Y.  236 ;  Holleran  v.  Life  Assur.  Co.  of  America,  18  Pa.  Super. 
Ct.  573;  Fitch  v.  American  Popular  Life  Ins.  Co.,  11  Alb.  Law  J. 
91;    Louis  V.  Connecticut  Mut  Life  Ins.  Co.,  68  N.  Y.  Supp.  683, 
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58  App.  Div.  137 ;  Woodward  v.  Iowa  Life  Ins.  Co.,  56  S.  W.  1020. 
104  Tenn.  49;  Cobb  v.  Metropolltaii  Life  Ins.  Co.,  19  Pa.  Super. 
Ct.  228. 

Whether  attendance  or  consultation  for  a  slight  ailment  was  con- 
templated by  the  parties  is  regarded  as  a  question  for  the  jury. 

Boos  V.  World  Mut  Life  Ins.  Co.,  6  Thomp.  &  C.  (N.  T.)  364,  4  Hun, 
133 ;  Snyder  v.  Mutual  Life  Ins.  Co.,  22  Fed.  Cas.  740,  aflSrmed  in 
93  U.  S.  393,  23  L.  Ed.  887;  Boehm  T.  Commercial  Alliance  Life 
Ins.  Co.,  9  Misc.  Rep.  529,  30  N.  X.  Supp.  660. 

Where  the  insured  stated  that  he  ha4  not  professionally  con- 
sulted a  physician  for  two  years,  as  in  Roche  v.  Supreme  Lodge, 
Knights  of  Honor,  21  App.  Div.  599,  47  N.  Y.  Supp.  774,  it  was  held 
that  an  error  in  charging  that  a  professional  consultation  within  two 
years  would  not  avoid  the  policy,  unless  it  related  to  some  dis- 
ease, was  not  cured  by  charging  that  any  untrue  statements  by  the 
insured  in  his  application  would  constitute  a  breach  of  warranty. 
In  Cobb  V.  Covenant  Mut.  Life  Ben.  Ass'n,  153  Mass.  176,  26  N.  E. 
330,  10  L.  R.  A.  666,  25  Am.  St.  Rep.  619,  where  the  issue  was 
whether  the  insured  had  within  the  preceding  ten  years  consulted  a 
physician,  or  been  prescribed  for  or  professionally  treated,  the  jury 
requested  the  trial  court  to  define  the  word  "prescription."  The 
court  defined  the  word  as  follows:  "If  the  insured  went  to  a 
physician  for  the  purpose  of  getting  his  aid,  advice,  or  assistance 
as  a  physician  in  a  difficulty  under  which  he  was  suffering  or  sup- 
posed himself  to  be  suffering,  and  the  physician,  hearing  what 
the  insured  had  to  say,  as  a  physician  and  for  the  purpose  of  relief, 
or  cure,  or  aid,  or  assistance,  gave  to  the  insured  medicine,  then  it 
may  be  said  that  such  physician  prescribed  for  him."  The  court 
held  that  the  charge  was  not  one  upon  the  facts,  since  the  definition 
was  correct.  Where  there  was  evidence  bearing  on  the  question  of 
attendance  by  physicians,  and  special  interrogatories  sent  to  the 
jury  were  returned  with  evasive  answers  thereto,  such  as,  "So 
stated,"  "Don't  know,"  and,  if  such  interrogatories  had  been  an- 
swered in  the  affirmative  as  warranted  by  the  evidence,  the  general 
verdict  would  have  been  overthrown,  the  court  should  have  re- 
quired the  jury  to  answer  definitely,  unless  they  could  not  agree. 
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21.  EFFECT  OF  MISBEFBESENTATION,  BREACH  OF  W^ABBANTY, 

OB  CONCEALMENT  AS  TO  MATTEBS  BELATING 

TO  FAMILY  HISTOBY  OF  INSUBED. 

(a)  Effect  of  false  statement  or  concealment. 

(b)  Effect  as  dependent  on  knowledge  and  intent  of  applicant. 

(c)  Interpretation  of  answers  as  true  or  false. 
,             (d)  Existence  of  hereditary  disease. 

(e)  Questions  of  practice — Pleading. 

(f)  Same — Evidence. 

(g)  Same — Questions  for  jury. 

(a)   Effect  of  false  statement  or  concealment. 

To  what  extent  does  the  validity  of  a  policy  of  life  insurance 
depend  on  the  truth  or  falsity  of  the  applicant's  statements  as  to 
his  family  history?  The  general  principles  relating  to  misrepresen- 
tations and  breaches  of  warranties  have  been  applied  to  this 
branch  of  the  subject  in  a  number  of  important  cases.  State- 
ments as  to  the  general  physical  condition,  age  at  death,  and 
cause  of  death  of  relatives  of  the  insured,  if  regarded  as  warran- 
ties, are  of  necessity  material,  and,  if  false,  avoid  the  policy. 

This  Is  sustained  by  McGowan  v.  Supreme  Court  Independent  Order  of 
Foresters,  104  Wis.  173,  80  N.  W.  603;  Baiter  v.  Home  Life  Ins. 
Co.,  2  Hun,  402,  4  Thomp.  &  C.  582,  affirmed  in  64  N.  Y.  648; 
Johnson  v.  Maine  &  N.  B.  Ins.  Co.,  83  Me.  183,  22  Atl.  107;  Kan- 
sas Mutual  Life  Ins.  Co.  v.  Pinson,  94  Tex.  553,  63  S.  W.  531;  Id. 
(Civ.  App.)  64  S.  W.  818;  Metropolitan  Ins.  Co.  v.  Rutherford,  35 
S.  E.  301,  98  Va.  195,  on  rehearing  35  S.  E.  719. 

In  McGowan  v.  Supreme  Court  Independent  Order  of  Foresters, 
104  Wis.  173,  80  N.  W.  603,  the  court  said  that  it  is  a  matter  of 
common  knowledge  that  family  tendencies  to  disease  are  of  the  ut- 
most importance  in  judging  of  the  probability  of  life.  No  expert 
knowledge  is  required  to  know  that  such  matters  are  material.  AH 
of  the  questions  as  to  the  health,  death,  or  age  at  death  of  an- 
cestors or  brothers  and  sisters  of  the  insured  must  be  regarded  as 
material  as  a  matter  of  law.  Whether  inquiries  concerning  very 
remote  relatives  are  material  as  a  matter  of  law  is  a  question  not 
decided  by  the  court. 

Statements  regarding  the  family  history  of  the  applicant  were 
regarded  as  representations  merely  in  Continental  Ins.  Co.  v. 
Rogers,  119  111.  474,  10  N.  E.  242,  59  Am.  Rep.  810,  in  spite  of  a 
definite  provision  in  the  contract  that  they  were  warranties.     The 
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court  based  its  decision  on  the  fact  that  by  the  provisions  of  the 
contract  the  good  faith  and  honest  intentions  of  the  contracting 
parties  were  kept  in  the  foreground.  The  court  says:  "The  ap- 
plicant was  asked  the  condition  of  his  father's  mother's  health 
previous  to  her  death,  and  he  answered  he  did  not  know.  If  this 
answer  is  to  be  regarded  as  a  warranty,  and  plaintiff  is  bound  to 
prove  the  truth  of  it  as  a  condition  precedent  to  a  recovery,  is  it  not 
clear  that  no  recovery  could  be  had  at  all,  for  from  the  very  nature 
of  the  answer  no  proof  could  be  made  after  the  applicant's  death." 
The  court  concludes,  therefore,  that  such  answer  cannot  be  con- 
strued as  a  warranty. 

Such  statements  are  regarded  as  representations  In  Sinclair  v.  Phcenix 
Mutual  Life  Ins.  C!o.,  22  Fed.  Cas.  195;  Keefe  v.  Supreme  Council: 
Catholic  Mut.  Ben.  Ass'n,  52  App.  DIv.  616,  64  N.  Y.  Supp.  1012; 
Buell  V.  Connecticut  Mut.  Life  Ins.  Co.,  4  Fed.  Cas.  590;  SchefCer 
V.  National  Life  Ins.  Co.,  25  Minn.  534;  New  Bra  Ass'n  v.  Mac- 
tavlsh,  133  Mich.  68,  94  N.  W.  599 ;  Germanla  Ins.  Co.  v.  Eudwig, 
80  Ky.  223 ;   Fraternal  Tribunes  v.  Hanes,  100  111.  App.  1. 

These  statements,  though  representations,  are  material,  so  as  to 
avoid  the  policy,  if  untrue, 

Scheffer  v.  National  Life  Ins.  Co.,  25  Minn.  534;  Bloomlngton  Mut. 
Life  Ben.  Ass'n  v.  Cummins,  53  111.  App.  530;  Fraternal  Trlbunes- 
V.  Hanes,  100  111.  App.  1. 

In  Germania  Ins.  Co.  v.  Rudwig,  80  Ky.  223,  it  was  held  that  a 
policy  would  not  be  avoided  by  a  trivial  misrepresentation,  such 
as  a  slight  error  in  the  age  of  the  ancestors  of  the  applicant. 
Where  the  applicant  made  an  incorrect  statement  as  to  the  cause 
of  a  sister's  death  (New  Era  Ass'n  v.  Mactavish,  133  Mich.  68,  94 
N.  W.  599),  the  court  said  that  the  misrepresentation  was  not  prima 
facie  material.  Where  the  policy  contains  a  provision  avoiding  it 
if  any  declaration  made  in  the  application  respecting  the  family  of 
the  insured  is  untrue  (Hartford  L,ife  &  Annuity  Ins.  Co.  v.  Gray, 
91  111.  159),  there  can  be  no  recovery  if  a  false  statement  is  made  as 
to  the  age  of  the  applicant's  parents  when  they  died  and  the  disease 
of  which  they  died. 

In  Connecticut  Mut.  Life  Ins.  Co.  v.  Luchs,  108  U.  S.  498,  2 
Sup.  Ct.  949,  27  L.  Ed.  800,  it  was  held  that  a  false  answer  as  to  the 
cause  of  death  of  the  brother  of  the  applicant  in  a  previous  applica- 
tion for  insurance  could  not  be  incorporated  in  the  present  appli- 
cation by  a  reference  to  such  prior  application  for  a  different  pur- 
pose.    In  Insurance  Co.  v.  Wilkinson,  13  Wall.  222,  20  L.  Ed.  617,. 
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the  court  held  that,  where  the  agent  of  the  insurer  inserted  in  the 
application  a  representation  as  to  the  age  of  the  mother  of  the 
applicant  at  the  time  of  her  death,  which  statement  was  untrue, 
but  which  the  agent  had  himself  obtained  from  a  third  person  and 
inserted  without  the  assent  of  the  applicant,  the  policy  was  not 
avoided. 

That  an  answer  which  is  not  responsive  to  the  question  will  not 
be  regarded  as  a  misrepresentation  or  fraudulent  concealment 
was  held  in  Ferine  v.  Grand  Lodge  A.  O.  U.  W.,  51  Minn.  224, 
53  N.  W.  367,  where  the  applicant,  in  answer  to  the  question  as  to 
what  disease  his  mother  died  of,  said  that  while  very  young  he 
was  taken  among  strangers  and  did  not  know  of  what  disease  she 
died.  The  court  held  that,  as  the  question  did  not  call  for  any 
statement  as  to  the  cause  of  his  lack  of  knowledge,  that  portion 
was  r}ot  responsive,  and,  as  the  answer  left  it  wholly  undisclosed 
as  to  the  disease,  the  insurer,  if  not  satisfied,  should  have  in- 
quired further.  Similarly,  in  Buell  v.  Connecticut  Mut.  Life  Ins. 
Co.,  4  Fed.  Cas.  590,  where  the  question  was  asked,  "Has  the 
father,  mother,  etc.,  of  the  party  died  or  been  afflicted  with  con- 
sumption or  any  disease  of  lungs  or  insanity?"  The  applicant  an- 
swered :  "No.  Father  died  from  exposure  in  water.  Age  58." 
It  was  claimed  that  the  answer  was  false,  so  as  to  avoid  the 
policy,  for  the  reason  that  the  applicant's  father  had  died  be- 
fore he  was  30  years  of  age.  The  court  held  that,  as  the  ques- 
tion was  truthfully  answered  by  the  word  "No"  alone,  the  sub- 
sequent statement  as  to  the  age  was  surplusage,  and,  though  false, 
did  not  affect  the  policy.  The  principle  that  an  unresponsive 
or  ambiguous  answer  would  not  be  construed  unfavorably  to  the 
insured  is  also  supported  in  Fitzgerald  v.  Supreme  Council  Catholic 
Mut.  Ben.  Ass'n,  39  App.  Div.  251,  56  N.  Y.  Supp.  1005. 

The  rule  that  all  material  facts  must  be  disclosed  was  applied  in 
Jerrett  v.  John  Hancock  Mut.  Life  Ins.  Co.,  18  R.  I.  754,  30  Atl. 
793,  in  which  case  it  appeared  that  both  the  mother  and  the  sis- 
ter of  the  applicant  had  died  of  consumption.  The  court  held  that 
the  failure  to  disclose  the  fact  that  the  sister's  death  was  due 
to  that  disease  avoided  the  policy,  though  it  was  stated  that  the 
mother  had  died  of  consumption.  But  in  Connecticut  Mut.  Life 
Ins.  Co.  V.  Luchs,  108  U.  S.  498,  2  Sup.  Ct.  949,  27  L.  Ed.  800, 
it  was  said  that  the  fact  that  no  answer  was  returned  to  the 
questions  as  to  the  age  at  death  and  cause  of  death  of  a  brother 
would  not  amount  to  a  misrepresentation  or  breach  of  warranty. 
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though  it  appeared  that  the  brother  had  committed  suicide;  nor 
was  it  material  that  the  applicant  had  stated  in  a  prior  appli- 
cation that  the  cause  of  death  of  the  brother  was  an  accident. 
In  Callies  v.  Modern  Woodmen,  98  Mo.  App.  521,  72  S.  W.  713, 
the  application  contained  a  request  that  the  applicant  give  full 
answers  to  the  questions  as  to  his  family  history,  and  a  war- 
ranty that  the  answers  were  full,  complete,  and  true.  To  the 
question  whether  any  brothers  were  dead,  applicant  did  not  an- 
swer directly,  but  said  that  he  had  two  brothers  living.  In  fact, 
there  was  also  one  brother  dead.  The  court  held  that,  if  it  had 
been  properly  pleaded  as  such,  this  would  be  held  to  be  a  fraudu- 
lent concealment,  but,  not  being  so  pleaded,  as  the  insurer  accepted 
the  answers  as  given,  there  was  no  breach  of  warranty. 

Cb)   Effect  as  dependent  on  knowledge  and  intent  of  applicant. 

When  the  questions  require  the  applicant  to  disclose  the  fact: 
only  so  far  as  he  knows  them,  or  the  answers  are  qualified  As  mad.; 
to  the  best  of  the  applicant's  knowledge,  such  statements,  thougl. 
incorrect,  do  not  avoid  the  policy,  if  they  are  true  so  far  as  the  appli- 
cant knows  and  are  made  in  good  faith. 

This  principle  is  sustained  by  Northwestern  Mutual  Life  Ins.  Co.  v. 
Gridley,  100  U.  S.  614,  25  L.  Ed.  746;  Higbee  v.  Guardian  Mut. 
Life  Ins.  Co.,  66  Barb.  462,  affirmed  in  53  N.  Y.  603;  Davis  v. 
Supreme  Lodge  Knights  of  Honor,  35  App.  Div.  354,  54  N.  T.  Supp. 
1023 ;  Fitzgerald  v.  Supreme  Council  Catholic  Jlut.  Ben.  Ass'n. 
39  App.  Div.  251,  56  N.  T.  Supp.  1005;  Keefe  v.  Supreme  Council 
Catholic  Mut.  Ben.  Ass'n,  64  N.  T.  Supp.  1012,  52  App.  Div.  616; 
Mayer  v.  Equitable  Reserve  Fund  Life  Ass'n,  49  Hun,  336,  2  N. 
Y.  Supp.   79. 

The  strict  rule  that,  where  the  answers  are  warranties,  the 
good  faith  and  knowledge  of  the  applicants  are  not  material,  has 
been  applied  in  some  cases. 

McGowan  v.  Supreme  Court  Independent  Order  of  Foresters,  104  Wis. 
173,  80  N.  W.  603 ;  Id.,  107  Wis.  462,  83  N.  W.  775 ;  Balier  v.  Home 
Life  Ins.  Co.,  64  N.  T.  648,  affirming  2  Hun,  402,  4  Thomp.  &  C. 
582 ;    Johnson  v.  Maine  &  N.  B.  Ins.  Co.,  83  Me.  183,  22  Atl.  107. 

In  the  Johnson  Case  the  applicant  stated  that  his  brother  was 
not  insane,  and  it  appeared  that  he  did  not  know  the  mental  infirmity 
from  which  his  brother  suffered  was  in  fact  a  form  of  insanity. 
The  strict  rule  thus  followed  by  the  New  York  court  in  the  Baker 
Case  was  relaxed  in  Alger  v.  Metropolitan  Life  Ins.  .Co.,  84  Hun, 
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272,  32  N.  Y.  Supp.  323,  where  the  question  involved  was  some- 
what similar  to  that  in  the  Johnson  Case.  In  this  case  the  inquiry 
whether  any  relative  had  died  of  consumption  or  any  pulmonary 
disease  was  answered  in  the  negative.  It  appeared  that  a  brother 
of  the  applicant  had  died  of  pneumonia.  Evidence  was  giveo 
to  the  eiifect  that  the  applicant  had  stated  that  she  did  not  know 
of  what  disease  her  brother  died.  The  court  held  that,  whether 
the  mistake  of  the  examiner  who  had  written  the  answers  was 
excusable  or  not,  the  applicant  was  not  chargeable  with  the  er- 
ror. The  court  appears  to  base  its  opinion  largely  on  the  ques- 
tion of  the  applicant's  knowledge.  Very  few  applicants  for  in- 
surance, the  court  says,  possess  sufficient  knowledge  of  medical 
terms  to  correctly  formulate  answers  to  the  interrogatories.  In 
the  class  of  people  for  whom  the  industrial  insurance  of  defend- 
ant is  carried  on,  it  is  doubtful  if  one  in  twenty  would  know 
that  pneumonia  is  a  pulmonary  disease.  Justice  Brown,  however, 
dissented,  on  the  ground  that  the  answers  in  the  application  were 
made  warranties,  and  it  made  no  difference  as  to  the  knowledge 
of  the  applicant. 

In  Hartford  Life  &  Annuity  Ins.  Co.  v.  Gray,  91  111.  159,  and 
Bloomington  Mut.  Life  Ben.  Ass'n  v.  Cummins,  53  111.  App.  530, 
it  was  held  that,  if  the  applicant  answers  questions  relating  to 
the  age  and  physical  condition  of  his  parents,  brothers,  sisters, 
or  other  near  relatives,  he  assumes  to  know  the  facts  and  must 
answer  the  truth.  If  he  does  not  know,  he  may  so  state;  but, 
if  he  does  answer  in  an  unequivocal  manner,  the  company  has 
the  legal  right  to  rely  on  his  statement  as  being  true.  But  in 
Globe  Mut.  Life  Ass'n  v.  Wagner,  90  111.  App.  444,  affirmed  in 
188  111.  133,  58  N.  E.  970,  52  L.  R.  A.  649,  80  Am.  St.  Rep.  169, 
the  court  took  a  more  liberal  view.  In  answer  to  the  question  as 
to  how  many  of  his  brothers  were  dead,  the  applicant  said,  "None." 
As  a  matter  of  fact  one  of  his  brothers  had  died  in  London  four 
years  before.  As  it  did  not  appear  that  the  applicant  ever  knew 
of  the  death  of  his  brother,  the  court  held  that  the  answer  was 
not  false,  so  as  to  avoid  the  policy.  A  similar  point  arose  in 
Mutual  Life  Ins.  Co.  v.  Baker,  10  Tex.  Civ.  App.  515,  31  S.  W 
1072,  where  it  was  held  that  the  failure  of  the  applicant  to  state 
the  name  of  a  brother  who  was  born  and  died  before  the  applicant 
himself  was  born,  and  of  whom  he  had  no  knowledge,  was  not 
fatal  to  the  policy.  In  Mayer  v.  Equitable  Reserve  Fund  Life 
Ass'n,  49  Hun,  336,  2  N.  Y.  Supp.  79,  the  court  held  that,  where  the 
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question  required  the  applicant  to  state  the  age  at  death  and  cause 
of  death  of  certain  relatives  as  far  as  he  knew,  the  applicant,  as  to 
such  question,  was  not  supposed  to  have  exact  knowledge. 

The  rule  that  statements  made  to  the  best  of  the  applicant's 
knowledge  and  belief  will  not,  though  false,  avoid  the  policy,  is 
well  illustrated  by  Supreme  Lodge  Knights  of  Honor  v.  Dickson, 
102  Tenn.  255,  52  S.  W.  862.  The  applicant  had  answered  that  one 
of  his  brothers  had  died  of  malarial  fever.  He  was  absent  from 
home  at  the  time,  and  learned  of  the  death  and  cause  thereof  from 
his  mother  afterwards.  It  was  held  that,  if  he  answered  in  good 
faith  and  to  the  best  of  his  knowledge,  his  statement,  though  un- 
true, would  not  avoid  the  policy. 

The  general  principle  that  the  knowledge  and  Intent  of  the  applicant 
are  important  factors  is  sustained  by  Guiltinan  v.  Metropolitan 
Life  Ins.  Co.,  69  Vt.  469,  38  Atl.  315 ;  Spitz  v.  Mutual  Benefit  Ass'n, 
5  Misc.  Rep.  245,  25  N.  Y.  Supp.  469;  Supreme  Lodge  Knights  of 
Honor  v.  Dickson,  102  Tenn.  255,  52  S.  W.  862 ;  Keefe  v.  Supreme 
Council  Catholic  Mut.  Ben.  Ass'n,  52  App.  DIv.  616,  64  N.  T.  Supp. 
1012;  New  Era  Ass'n  v.  Mactavish,  133  Mich.  68,  94  N.  W.  599  j 
Maclin  v.  New  England  Mutual  Life  Ins.  Co.,  33  La.  Ann.  801. 

In  New  Era  Ass'n  v.  Mactavish,  133  Mich.  68,  94  N.  W.  599, 
where  the  applicant  had  made  a  false  statement  as  to  the  death 
of  a  sister,  who  had  in  fact  died  of  chronic  pneumonia,  the  court 
said  that  the  mere  incorrect  statement  did  not  show  bad  faith 
on  his  part,  in  view  of  the  fact  that  the  applicant  was  over  40 
years  of  age  at  the  time  he  made  the  statement  and  was  not  living 
in  his  sister's  family,  so  that  it  was  improbable  that  a  true  statement 
would  have  caused  his  rejection. 

(c)    Interpretation  of  onsivers  as  trne  or  false. 

The  general  rules  as  to  the  interpretation  of  statements  regard- 
ing the  health  of  the  applicant  himself  have  been  applied  in  the 
case  of  statements  as  to  the  physical  or  mental  condition  of  his  an- 
cestors or  collateral  relatives,  though  in  some  instances  the  con- 
struction has  been,  perhaps,  more  liberal.  In  Grattan  v.  Met- 
ropolitan Life  Ins.  Co.,  92  N.  Y.  274,  44  Am.  Rep.  372,  affirming  28 
Hun,  430,  it  was  held  that  a  statement  that  a  brother  of  the  applicant 
is  in  good  health  means  simply  that  he  is  well  to  all  ordinary  ap- 
pearances, and  that  it  cannot  be  expected  that  the  applicant  would 
have  such  knowledge  of  his  brother's  condition  as  an  individual 
has  of  his  own  condition,  nor  that  he  would  have  the  technical 
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knowledge  of  a  physician.  In  Jacklin  v.  National  Life  Ass'n  (Sup.) 
24  N.  Y.  Supp.  746,  affirmed  without  opinion  in  75  Hun,  595,  27 
N.  Y.  Supp.  1112,  it  was  held  that  an  answer  that  the  applicant's 
mother  was  in  sound  health  was  not  rendered  false  by  the  fact  that 
the  mother  was  at  the  time  in  the  insane  asylum  afflicted  with 
chronic  mania.  The  court  held  that  the  fact  that  she  was  insane  did 
not  as  a  matter  of  law  indicate  an  unsound  condition  of  health  within 
the  meaning  of  the  policy. 

In  Swift  V.  Massachusetts  Mut.  Life  Ins.  Co.,  2  Thomp.  &  C. 
(N.  Y.)  302,  the  application  was  made  by  a  wife  for  insurance  on 
the  life  of  her  husband.  She  stated  that  neither  his  parents  nor 
his  brothers  or  sisters  had  been  afflicted  with  scrofula,  but  she 
stated  that  his  mother  had  died  of  scrofula,  and  that  one  of  his 
brothers  died  of  an  unknown  disease  and  one  of  his  sisters  of 
a  blood  disease.  The  insured  stated  to  the  examining  physician 
that  his  mother  died  of  scrofula.  The  court  held  that  the  state- 
ment that  the  parents,  brothers,  or  sisters  had  not  been  afflicted 
with  scrofula,  when  taken  in  connection  with  the  statement  that 
the  mother  died  of  that  disease  and  the  sister  of  a  blood  dis- 
ease was  not  untrue,  so  as  to  avoid  the  policy.  It  also  appeared 
that  the  statement  that  the  brother  had  died  of  an  unknown 
disease  was  inserted  in  lieu  of  the  answer  made  by  the  applicant 
that  she  did  not  know  the  disease  of  which  the  brother  had  died. 
The  court  held  that  it  was  for  the  jury  to  determine  whether 
the  word  "unknown"  should  be  construed  as  referring  to  the 
knowledge  of  the  applicant  or  the  knowledge  of  everybody.  A 
representation  that  the  father  of  the  applicant  never  had  con- 
sumption was  held,  in  Provident  Savings  Life  Assur.  Soc.  v.  Beyer, 
67  S.  W.  827,  23  Ky.  Law  Rep.  2460,  not  to  be  false  merely  be- 
cause it  was  shown  that  the  father  had  spoken  of  spitting  blood, 
where  the  physician  refused  to  say  that  he  had  consumption,  as 
the  blood  may  have  come  from  some  other  source  than  the  lungs. 
In  Johnson  v.  Maine  &  N.  B.  Ins.  Co.,  83  Me.  182,  22  Atl.  107, 
where  the  applicant  answered  in  the  negative  the  question  whether 
certain  of  his  relatives  ever  were  insane,  and  it  appeared  that  a 
brother  was  an  inmate  of  an  asylum  and  afflicted  with  chronic 
dementia,  the  court  held  the  policy  avoided,  remarking  that,  what- 
ever may  be  the  etymological  or  common  definition  of  "insanity," 
or  the  medical  definition,  in  law  a  person  that  is  incapable  of 
reasoning  or  willing  intelligently  is  insane.  Consequently  a  person 
suffering  from  chronic  dementia  is  in  law  insane. 
B.B.lNS.— 137 
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(d)  Existence  of  hereditary  disease. 

The  question  is  asked  of  the  applicant  for  life  insurance  whether 
certain  of  his  relatives  have  ever  been  or  are  now  afflicted  with 
certain  diseases,  such  as  consumption,  insanity,  etc.,  "or  other 
hereditary  diseases."  This  phrase  was  construed  in  the  leading 
case  of  Insurance  Co.  v.  Gridley,  100  U.  S.  614,  25  L.  Ed.  746,  af- 
firming 11  Fed.  Cas.  2,  and  it  was  held  that  the  words  "or  heredi- 
tary diseases"  limit  the  diseases  mentioned  in  the  question,  and 
a  denial  of  the  existence  of  insanity  among  the  relatives  of  the  appli- 
cant is  not  false,  unless  the  disease  is  hereditary  in  its  character.  In- 
sanity due  merely  to  temporary  or  accidenttal  causes  is  not  contem- 
plated by  the  question. 

This  construction  was  adopted  in  Westover  v.  Mtna.  Life  Ins.  Co.,  2 
How.  Prac.  N.  S.  (N.  Y.)  163,  Peasley  v.  Safety  Deposit  Life  Ins. 
Co.,  15  Hun  (N.  T.)  227,  and  Newton  v.  Mutual  Ben.  Life  Ins. 
Co.,  Id.  595,  as  to  the  existence  of  insanity,  and  in  Sinclair  v. 
Phoenix  Mut.  Life  Ins.  Co.,  22  Fed.  Cas.  195,  as  to  the  existence 
of  consumption.  In  the  Newton  Case,  however,  Justice  Bockes  dis- 
sented, holding  that  the  words  "other  hereditary  disease"  did  not 
qualify  the  preceding  part  of  the  question,  but  that  the  true  con- 
struction of  the  question  was  whether  the  relatives  named  had  been 
afflicted  with  insanity,  irrespective  of  its  character  as  a  hereditary 
disease.    This  ease  was  affirmed  in  76  N.  Y.  426,  32  Am.  Rep.  335. 

(e)  Questions  of  practlce>— Pleading. 

A  defense  based  on  false  answers  as  to  the  cause  of  death  or 
physical  condition  of  relatives  must  be  pleaded  to  be  available. 

Ferine  v.  Grand  Lodge  A.  O.  TJ.  W.,  51  Minn.  224,  53  N.  W.  367;  Con- 
tinental Life  Ins.  Co.  v.  Rogers,  119  111.  474,  10  N.  E.  242,  59  Am. 
Rep.  810.  But  it  would  seem,  from  Guiltinan  v.  Metropolitan  Life 
Ins.  Co.,  69  Vt  469,  38  Atl.  315,  that  such  defense  might  be  raised 
under  the  general  issue. 

In  Penn  Mutual  Life  Ins.  Co.  v.  Wiler,  100  Ind.  92,  50  Am. 
Rep.  769,  the  defendant  pleaded  that  the  applicant  had  falsely  an- 
swered the  question  whether  any  near  relatives  had  been  afflicted 
with  or  died  of  consumption ;  that  he  had  near  relatives  who  were 
so  afflicted,  and  who  had  died  of  consumption.  A  demurrer  was 
sustained,  for  the  reason  that  the  answer  did  not  name  the  near 
relatives  alleged  to  have  been  afflicted  with  or  to  have  died  of 
consumption,  or  state  the  degree  of  their  relationship  to  the  ap- 
plicant. Similarly,  in  Studwell  v.  Charter  Oak  Life  Ins.  Co.,  17 
Hun  (N.  Y.)  602,  an  answer  alleging  the  falsity  of  a  statement  as  to 
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the  physical  condition  of  relatives  must  specify  the  particular  dis- 
ease with  which  such  relatives  were  afflicted.  It  would  seem,  from 
Callies  V.  Modern  Woodmen,  98  Mo.  App.  521,  72  S.  W.  713,  that, 
where  breach  of  warranty  as  to  the  death  of  near  relatives  is  pleaded, 
it  cannot  be  availed  of  to  show  a  fraudulent  concealment. 

(f)    Same — Evidence. 

The  burden  of  proof  to  show  the  falsity  of  statements  as  to 
the  physical  condition,  age  at  death,  or  cause  of  death  of  relatives  is 
on  the  insurer. 

This  is  sustained  by  Piedmont  &  Arlington  Ins.  Co.  v.  Ewing,  92  TJ.  S. 
377,  23  L.  Ed.  610;  Insurance  Co.  v.  Gridley,  100  U.  S.  614,  25  L. 
Ed.  746;  Continental  Ins.  Co.  v.  Rogers,  119  111.  474,  10  N.  B.  242, 
59  Am.  Rep.  810;  Sinclair  v.  Phoenix  Mutual  Life  Insurance  Co., 
22  Fed.  Cas.  195 ;  Penn  Mutual  Life  Ins.  Co.  v.  Wiler,  100  Ind.  92, 
50  Am.  Rep.  769;  Guiltinan  v.  Metropolitan  Life  Ins.  Co.,  69  Vt. 
469,  38  Atl.  315;  Spitz  v.  Mutual  Benefit  Life  Ass'n,  5  Misc.  Rep. 
245,  24  N.  Y.  Supp.  469;  Perlne  v.  Grand  Lodge  A.  O.  U.  W.,  51 
Minn.  224,  53  N.  W.  367. 

In  Connecticut  a  different  rule  prevails  as  to  the  burden  of  proof, 
as  is  shown  by  Hennessy  v.  Metropolitan  Life  Ins.  Co.,  74  Conn. 
699,  52  Atl.  490.  In  Sinclair  v.  Phoenix  Mut.  Life  Ins.  Co.,  22 
Fed.  Cas.  195,  it  was  said  that  a  boy  14  years  of  age,  living  at 
home  at  the  time  of  his  father's  death,  will  not  be  presumed  to  know 
the  cause  of  the  father's  death. 

Parol  evidence  to  show  that,  at  the  time  the  application  was  made, 
the  agent  of  the  company  inserted  therein  a  representation  of  the 
age  of  the  applicant's  mother  which  was  untrue,  but  which  the 
agent  obtained  from  a  third  person  standing  by,  and  inserted 
without  the  assent  of  the  applicant,  was  held  to  be  admissible 
in  Insurance  Co.  v.  Wilkinson,  13  Wall.  222,  20  L.  Ed.  617,  since 
such  testimony  did  not  tend  to  contradict  the  written  contract. 
Where  the  defense  was  a  misrepresentation  by  the  applicant  as  to 
the  cause  of  death  of  a  sister,  as  in  Grattan  v.  Metropolitan  Life 
Ins.  Co.,  92  N.  Y.  274,  44  Am.  Rep.  372,  the  defendant  offered  in  evi- 
dence a  letter  purporting  to  have  been  written  by  the  insured,  and 
it  was  held  that  plaintiff  might  read  in  evidence  the  remainder  of 
the  letter,  which  gave  a  history  of  the  transaction  and  showed  that 
the  writer  had  given  a  correct  answer  and  was  ignorant  of  the  fact 
that  an  untruthful  answer  had  been  inserted  in  the  application. 
Nonexpert  opinion  evidence  as  to  the  disease  with  which  a  relative  was 
afllicted  was  excluded  in  Grattan  7.  Metropolitan  Life  Ins.   Co., 
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80  N.  Y.  281,  36  Am.  Rep.  617,  and  Hlgbee  v.  Guardian  Mut.  Life 
Ins.  Co.,  66  Barb.  (N.  Y.)  462.  Evidence  as  to  tlie  sources  and  ex- 
tent of  applicant's  information  as  to  the  cause  of  death  of  near 
relatives  was  considered  admissible  In  Supreme  Lodge  Knights 
of  Honor  v.  Dickson,  102  Tenn.  255,  52  S.  W.  862,  Keefe  v.  Su- 
preme Council  Catholic  Mut.  Ben.  Ass'n,  52  App.  Div.  616,  64  N. 
Y.  Supp.  1012,  Id.,  37  App.  Div.  276,  55  N.  Y.  Supp.  827,  and  Mc- 
Nair  v.  National  Life  Ins.  Co.,  13  Hun  (N.  Y.)  144,  to  show  the  good 
faith  of  the  applicant  in  making  the  answer. 

Records  of  an  insane  asylum  and  a  copy  of  the  record  of  a  pro- 
bate court  of  Ohio,  showing  that  the  father  of  the  insured  had  been 
declared  insane  on  an  inquisition  of  lunacy,  are  inadmissible  (New- 
ton V.  Mutual  Ben.  Life  Ins.  Co.,  15  Hun  [N.  Y.]  595).  Records 
of  the  health  department  to  show  the  cause  of  death  of  relatives 
are  inadmissible. 

Davis  V.  Supreme  Lodge  Knights  of  Honor,  165  N.  Y.  159,  58  N.  E.  891 ; 
Robinson  v.  Supreme  Commandery  United  Order  of  the  Golden 
Cross,  38  Misc.  Rep.  97,  77  N.  Y.  Supp.  Ill,  affirmed  in  77  App. 
Div.  215,  79  N.  Y.  Supp.  13;  Beglin  v.  Metropolitan  Life  Ins.  Co., 
173  N.  Y.  374,  66  N.  E.  102.  Such  records  seem  to  be  regarded 
as  admissible  in  Ohmeyer  v.  Supreme  Forest  Woodmen  Circle,  91 
Mo.  App.  189,  and  Keefe  v.  Supreme  Council  Catholic  Mut.  Ben. 
Ass'n,  37  App.  Div.  276,  55  N.  Y.  Supp.  827.  On  a  second  appeal 
in  the  last  case,  reported  In  52  App.  Div.  616,  64  N.  Y.  Supp.  1012, 
It  was  held  error  to  permit  a  town  clerk  to  read  the  cause  of  death 
of  a  relative  from  a  certificate  filed  in  his  office  by  the  attending 
physician,  on  the  ground  that  It  was  not  a  proper  way  to  prove 
the  record. 

The  testimony  of  attending  physicians  as  to  the  physical  condi- 
tion and  cause  of  death  of  relatives  should  be  excluded  as  confiden- 
tial communications. 

Grattan  v.  Metropolitan  Life  Ins.  Co.,  24  Hun  (N.  Y.)  43 ;  Id.,  80  N.  Y. 
281,  36  Am.  Rep.  617;  Davis  v.  Supreme  Lodge  Knights  of  Honor. 
35  App.  Div.  354,  54  N.  Y.  Supp.  1023 ;  Id.,  165  N.  Y.  159,  58  N.  E. 
891. 

It  was  said,  in  Davis  v.  Supreme  Lodge  Knights  of  Honor,  35 
App.  Div.  354,  54  N.  Y.  Supp.  1023,  that  any  party  in  interest  or 
to  the  action  may  raise  the  question  of  privilege,  and  in  the  same 
case  the  privilege  was  regarded  as  personal,  so  that  it  could  be 
waived  only  by  the  patient. 

The  sufficiency  of  the  evidence  as  to  the  questions  Involving  the  family 
history  of  the  applicant  was  considered  in  Metropolitan  Life  Ins. 
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Co.  V.  Rutherford,  98  Va.  195,  35  S.  E.  361;   Id.,  35  S.  E.  719;    Sin- 
clair V.  Phoenix  Mut  Life  Ins.  Co.,  22  Fed.  Cas.  195;   and  Supreme 
Council  American  Legion  of  Honor  v.  Larmour,  81  Tex.  71,  16  S.  W. 
-  633. 

(g)    Same— Questions  for  jury. 

The  falsity  of  a  statement  as  to  the  family  history  of  the  appli- 
cant is  a  question  for  the  jury  according  to  O'Farrell  v.  Metropol- 
itan Life  Ins.  Co.,  44  App.  Div.  554,  60  N.  Y.  Supp.  945,  affirmed 
without  opinion  in  168  N.  Y.  592,  60  N.  E.  1117.  In  McGowan  v. 
Supreme  Court  Independent  Order  of  Foresters,  104  Wis.  173,  80 
N.  W.  603,  the  materiality  of  facts  relating  to  the  health  of  imme- 
diate blood  relatives  was  considered  as  a  matter  of  law  for  the  court, 
and  not  a  question  for  the  jury.  It  was  held,  in  Globe  Mut.  Life 
Ins.  Ass'n  v.  Wagner,  188  III.  133,  68  N.  E.  970,  52  L.  R.  A.  649. 
80  Am.  St.  Rep.  169,  affirming  90  111.  App.  444,  that  the  question 
whether  a  representation  that  the  insured  had  no  brothers  dead  was 
false  to  his  knowledge  is  a  question  for  the  jury.  In  Swift  v.  Mas- 
sachusetts Mut.  Life  Ins.  Co.,  2  Thomp.  &  C.  (N.  Y.)  302,  it  ap- 
peared that  the  applicant  stated  that  he  did  not  know  of  what  dis- 
ease a  brother  had  died.  The  agent,  however,  wrote  down  the 
cause  of  death  as  "unknown."  It  was  held  to  be  a  question  for 
the  jury  whether  the  word  "unknown''  meant  that  the  applicant  did 
not  know  of  what  disease  his  brother  died,  or  that  no  person  knew 
the  cause  of  death.  Where  the  insured  was  asked  as  to  the  number 
of  his  brothers,  and  in  his  answer  failed  to  disclose  three  half- 
brothers,  it  was  held,  in  Spitz  v.  Mutual  Benefit  Life  Ass'n,  5  Misc. 
Rep.  245,  25  N.  Y.  Supp.  469,  that,  as  the  term  "brother"  does  not 
always  include  half-brothers,  the  question  whether  the  failure  to 
disclose  such  half-brother  was  a  concealment  of  a  material  fact 
was  for  the  jury. 
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22.  EFFECT  OF  MISREPKESENTATION,  BREACH  OF  WAREANTTf, 

OB  CONCEALMENT  AS   DEPENDENT   OX  BEtATION 

OF  FACT  MISREPRESENTED   OB  CON- 

CEAXED  TO  CAUSE  OF  I.OSS. 

(a)  Cause  of  death  related  to  fact  misrepresented  or  concealed, 

(b)  Cause  of  death  not  related  to  fact  misrepresented  or  concealed- 

(c)  Knowledge  and  intent  of  applicant. 

(d)  Statutory  provisions. 

(e)  Questions  of  practice. 

(a)   Canse  of  death  related  to  fact  misrepresented  or  concealed. 

Whether  the  effect  of  misrepresentation  or  concealmeht  to  avoid 
the  poHcy  is  in  any  degree  dependent  on  the  relation  of  the  fact 
misrepresented  or  concealed  to  the  cause  of  death  has  been  dis- 
cussed in  several  important  cases.  In  Edington  v.  .(Etna  Life  Ins. 
Co.,  77  N.  Y.  564,  where  the  applicant  warranted  that  he  was  in 
good  health  and  that  he  had  not  for  seven  years  previous  had  any 
severe  illness,  and  it  appeared  that  he  had  died  of  nervous  apoplexy 
within  three  years  after  the  policy  issued,  the  court  held  that  the 
insurer  was  entitled  to  show  what  causes  produced  the  disease  from 
which  he  died,  and  that  death  therefrom  was  the  result  of  some 
disease  or  diseases  of  long  standing,  and  not  from  any  sudden  cause. 

Where  the  cause  of  death  is  directly  related  to  the  fact  or  condi- 
tion misrepresented  or  concealed,  the  policy  must  be  declared  void. 

This  rule  Is  stated  in  the  following  cases,  where  the  relation  seems  to 
have  been  given  weight:  Bancroft  v.  Home  Benefit  Ass'n,  12  N. 
Y.  Supp.  718,  58  N.  Y.  Super.  Ct.  492,  affirmed  without  opinion,  126 
N.  Y.  682,  28  N.  E.  250;  Trudden  v.  Metropolitan  Life  Ins.  Co., 
50  App.  Div.  473,  64  N.  Y.  Supp.  183 ;  Story  v.  United  Life  &  Acci- 
dent Ass'n,  4  N.  Y.  Supp.  373,  51  Hun,  644,  affirmed  without 
opinion  125  N.  Y.  761,  27  N.  B.  408;  McCormick  v.  United  Life 
&  Ace.  Ass'n,  79  Hun,  340,  29  N.  Y.  Supp.  364 ;  Connell  v.  Metro- 
politan Life  Ins.  Co.,  16  Pa.  Super.  Ct.  520;  Maine  Benefit  Ass'n 
v.  Parks,  81  Me.  79,  16  Atl.  3.39,  10  Am.  St.  Rep.  240;  Lipplncott 
V.  Supreme  Council  Royal  Arcanum,  64  N.  J.  Law,  309,  45  Atl.  774 ; 
Metropolitan  Life  Ins.  Co.  v.  Dempsey,  72  Md.  288,  19  Atl.  642; 
Malicki  v.  Chicago  Guaranty  Fund  Life  Soc,  119  Mich.  151,  77  N. 
W.  690. 

The  cause  of  death  related  to  the  prior  condition  misrepresented  or 
concealed,  though  the  question  as  to  such  connection  does  not  seem 
to  have  been  particularly  discussed,  in  Proppe  v.  Metropolitan 
Life  Ins.  Co.,  13  Misc.  Rep.  266,  34  N.  Y.  Supp.  172 ;  Modern  Wood- 
men of  America  v.  Von  Wald,  49  Pac.  782,  6  Kan.  App.  231 ;  Mur- 
phy  V.   Prudential   Ins.  Co.,   205   Pa.  444,   55   Atl.   19;    March  v. 


RELATION    TO   CAUSE   OF   LOSS.  2183 

Metropolitan  Life  Ins.  Ck).,  186  Pa.  629,  40  Atl.  1100,  65  Am.  St. 
Rep.  887;  Hermany  v.  Fidelity  Mut.  Life  Ass'n,  151  Pa.  17,  24 
Atl.  1064;  Volker  v.  Metropolitan  Life  Ins.  Co.,  1  Misc.  Rep.  374, 
21  N.  X.  Supp.  456. 

The  principle  was  also  applied  in  Men  gel  v.  Northwestern  Mut. 
Life  Ins.  Co.,  176  Pa.  280,  35  Atl.  197,  where  the  insured  died  of 
delirium  tremens  within  four  months  after  representing  that  he  had 
always  been  temperate,  and  McVey  v.  Grand  Lodge  A.  O.  U.  W., 
53  N.  J.  Law,  17,  20  Atl.  873,  where  the  insured,  after  representing 
that  he  had  never  had  delirium  tremens  and  did  not  use  alcohol 
or  other  stimulants,  died  of  cerebral  meningitis  following  a  debauch. 
In  Standard  Life  &  Ace.  Ins.  Co.  v.  Ward,  65  Ark.  295,  45  S.  W. 
1065,  the  insured  met  his  death  in  an  occupation  not  disclosed. 

(b)    Cause  of  death  not  related  to  fact  misrepresented  or  concealed. 

In  the  absence  of  statutory  provisions,  the  general  rule  seems  to 
be  as  stated  in  Swick  v.  Home  Ins.  Co.,  25  Fed.  Cas.  550,  where  it 
was  held  that  misrepresentations  as  to  health  or  habits,  being  ma- 
terial to  the  risk,  will  avoid  the  policy,  though  the  particular  con- 
dition not  disclosed  did  not  cause,  or  even  accelerate,  the  death  of 
the  insured. 

This  doctrine  seems  to  have  met  with  approval  in  Standard  Life  & 
Ace.  Ins.  Co.  V.  Sale,  121  Fed.  664,  57  C.  C.  A.  418;  Packard  v. 
Metropolitan  Ins.  Co.,  54  Atl.  287,  72  N.  H.  1 ;  Covenant  Mut.  Life 
Ass'n  V.  Cox,  71  111.  App.  39;  Nelson  v.  Nederland  Life  Ins.  Co., 
110  Iowa,  600,  81  N.  W.  807 ;  Wall  v.  Royal  Society  of  Goodfellows, 
179  Pa.  355,  36  Atl.  748 ;  Baumgart  v.  Modern  Woodmen  of  Ameri- 
ca, 85  Wis.  546,  55  N.  W.  713 ;  Conover  v.  Massachusetts  Mut.  Life 
Ins.  Co.,  6  Fed.  Cas.  318 ;  Brown  v.  Greenfield  Life  Ass'n,  172  Mass. 
498,  53  N.  B.  129 ;  Holabird  v.  Atlantic  Mut.  Life  Ins.  Co.,  12  Fed. 
Cas.  315;  Mtna.  Life  Ins.  Co.  v.  King,  84  111.  App.  171,  where  the 
condition  concealed  in  no  way  contributed  to  the  cause  of  death. 

In  Hartman  v.  Keystone  Ins.  Co.,  21  Pa.  466,  where  the  insured 
misrepresented  his  occupation,  the  court  went  so  far  as  to  hold  that 
it  was  of  no  consequence  that  the  cause  of  death  was  not  related  to 
the  fact  misrepresented. 

On  the  other  hand,  the  rule  has  been  questioned  or  disapproved 
in  several  well-considered  cases,  where  the  cause  of  death  was  not 
connected  with  the  fact  misrepresented  or  concealed. 

In  the  leading  case  of  Provident  Life  Ins.  Soc.  v.  Hadley,  102 
Fed.  856,  43  C.  C.  A.  25,  the  court  seems  to  intimate  that  the  effect 
of  answers  in  the  application,  admitting  them  to  have  been  not 
strictly  true,  is  to  be  determined  to  some  extent  by  their  relation 
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to  the  cause  of  death.  In  Endowment  Rank  Knights  of  Pythias 
V.  Cogbill,  99  Tenn.  28,  41  S.  W.  340,  the  court  said  that  the  omis- 
sion to  mention  a  disease  not  directly  or  indirectly  the  cause  of 
death  was  immaterial  in  its  effect  on  the  policy. 

These  principles  seem  to  receive  support  in  Prudential  Life  Ins.  Co. 
V.  Leyden  (Ky.)  47  S.  W.  767 ;  Holloman  v.  Life  Ins.  Co.,  12  Fed.. 
Cas.  383;  Hann  v.  National  Union,  97  Micli.  513,  56  N.  W.  834, 
37  Am.  St.  Rep.  365,  where  the  cause  of  death  was  not  connected 
with  the  condition  not  disclosed;  in  Standard  Life  &  Accident 
Ins.  Co.  V.  Martin,  133  Ind.  376,  33  N.  E.  105 ;  Tyler  v.  Ideal  Benefit 
Ass'n,  172  Mass.  536,  52  N.  E.  1083;  Blackstone  v.  Standard  Life 
&  Ace.  Ins.  Co.,  74  Mich.  592,  42  N.  W.  156,  3  L.  R.  A.  486 ;  Modern 
Woodmen  Aec.  Ass'n  v.  Shryock,  54  Neb.  250,  74  N.  W.  607,  39  L. 
R.  A.  826,  reaffirming  Kettenbach  v.  Omaha,  49  Neb.  842,  69  N. 
W.  135,  involving  accident  policies. 

In  Bernays  v.  United  States  Mut.  Ace.  Ass'n  (C.  C.)  45  Fed.  455, 
a  leading  case,  the  appellant  had  answered  in  the  negative  the  ques- 
tion whether  he  had  ever  had  any  bodily  infirmity.  It  appeared 
that  he  had,  on  several  occasions  prior  thereto,  been  afflicted  with 
erysipelas.  His  death  was  caused  by  erysipelas,  following  an  ac- 
cidental injury  to  the  finger.  The  court  held  that,  in  view  of  the 
character  of  the  policy  as  covering  an  accident  risk,  the  question 
as  to  bodily  infirmities  was  intended  to  elicit  information  wheth- 
er the  applicant  then  had,  or  had  ever  had,  any  bodily  infirmity 
that  would  render  him  more  than  ordinarily  liable  to  accident,  or 
that  would  increase  the  risk  of  death  in  case  an  injury  was  sus- 
tained, and  that  the  most  that  could  be  claimed  was  that  the  ery- 
sipelas increased  the  risk  of  death  in  the  event  of  an  accident.  But, 
as  the  pleadings  did  not  set  up  the  defense  in  that  form,  it  could 
not  be  held  that  the  warranty  was  broken. 

(c)   Knowledge  and  intent  of  applicant. 

In  United  Brethren  Mutual  Aid  Society  v.  Kinter,  12  Wkly.  Notes 
Cas.  (Pa.)  76,  where,  after  specifically  denying  that  he  was  afflicted 
with  certain  diseases,  the  applicant  stated  that  to  the  best  of  his 
knowledge  and  belief  he  was  free  from  all  diseases  not  before  spe- 
cifically mentioned,  it  was  said  that  the  plaintiff  was  entitled  to 
recover  if  the  insured  died  of  a  disease  with  which  he  had  been 
afflicted  at  the  time  of  making  the  application,  in  the  absence  of 
evidence  that  he  had  knowingly  or  willfully  misrepresented  the  fact. 
The  principle  that  knowledge  and  intent  are  important  factors  is  ap- 
proved in  New  Era  Ass'n  y.  Mactavish,  133  Mich.  68,  94  N.  W.  599 ; 
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Metropolitan  Life  Ins.  Co.  v.  Larson,  85  111.  App.  143 ;  Metropolitan 
Life  Ids.  Co.  v.  Mitchell,  1T5  III.  322,  51  N.  E.  637;  Supreme 
Lodge  Knights  of  Honor  v.  Dickson,  102  Tenu.  255,  52  S.  W.  862 ; 
Swift  V.  Massachusetts  Mut.  Life  Ins.  Co.,  2  Thomp.  &  C.  (N.  T.) 
302. 

In  the  Swift  Case,  the  fact  that  the  mother  and  sister  of  the  in- 
sured have  been  afflicted  with  scrofula  was  disclosed,  but  the  insured 
stated  that  he  had  never  had  the  disease  that  he  was  aware  of.  He 
died  nine  months  after  the  issue  of  the  policy  from  an  abscess  caused 
by  scrofula.  The  court  held  that  there  was  no  avoidance  of  the 
policy,  as  his  statement  was  not  an  unqualified  assertion  that  he 
had  no  symptoms  of  scrofula,  and  that,  while  aware  of  the  existence 
of  the  abscess,  he  might  not  have  known  it  to  have  been  an  evi- 
dence of  scrofula.  In  Davis  v.  Supreme  Lodge  Knights  of  Honor, 
35  App.  Div.  354,  54  N.  Y.  Supp.  1023,  the  applicant  was  asked  if 
his  parents  or  grandparents,  or  any  of  their  descendants,  had  died 
of  consumption,  so  far  as  known.  Such  question  simply  called  for 
his  knowledge,  and,  if  he  answered  it  truthfully,  the  court  held  there 
was  no  breach  of  the  warranty,  even  if  his  answer  did  not  conform 
to  the  facts.  The  insured  died  from  a  lung  trouble,  which  the  phy- 
sician said  he  thought  was  hereditary;  but  the  court  says  that, 
while  the  disease  might  have  been  hereditary,  yet  it  might  have 
been  inherited  from  a  more  remote  ancestor  than  his  parents  or 
grandparents,  in  which  case  the  answer  would  not  have  been  false. 

(d)    Statntoiy  provisions. 

Ir.  Missoiuri  and  North  Carolina  there  are  statutes  providing  that 
no  misrepresentation  in  obtaining  a  policy  of  life  insuTcUice  shall 
be  deemed  material,  so  as  to  avoid  the  policy,  unless  it  actually  con- 
tributed to  the  loss.^  As  shown  by  the  decision  in  Thassler  v.  Ger- 
man American  Mut.  Life  Ass'n,  67  Mo.  App.  505,  the  Missouri  stat- 
ute does  not  apply  in  the  case  of  assessment  companies ;  but,  as 
appears  from  Kern  v.  Supreme  Council  American  Legion  of  Honor, 
167  Mo.  471,  67  S.  W.  252,  foreign  assessment  companies  were 
affected  by  the  statute.  The  act  of  March  16,  1897  (Laws  1897, 
p.  132),  however,  put  foreign  assessment  companies  on  the  same 
basis  as  domestic  assessment  companies,  and  it  is  therefore  held  in 
Elliott  V.  Des  Moines  Life  Ass'n,  163  Mo.  132,  63  S.  W.  400,  and 
McDermott  v.  Modern  Woodmen,  97  Mo.  App.  636,  71  S.  W.  833, 
that  foreign  assessment  companies  are  exempt  from  the  operation 

1  Validity  and  operation  of  statutes  in  general,  see  ante,  p.  1983. 
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of  the  Statute,  as  well  as  domestic  assessment  companies.  Subse- 
quent to  its  original  passage,  the  Missouri  act  was  amended,  so  a? 
to  make  it  applicable  to  citizens  of  Missouri  alone;  and  it  was  held 
in  Franklin  Life  Ins.  Co.  v.  Galligan,  71  Ark.  295,  73  S.  W.  102, 
iOO  Am.  St.  Rep.  73,  that  the  amendment  did  not  affect  the  rights 
of  a  policy  holder,  not  a  resident  of  Missouri,  whose  policy  was 
issued  prior  to  the  amendment.  In  Lovell  v.  Alliance  Life  Ins. 
Co.,  15  Fed.  Cas.  1000,  and  Deane  v.  Southwestern  Mutual  Life 
Ass'n,  86  Mo.  App.  459,  it  was  said  that  the  statute  applies  to  war- 
ranties in  the  application,  as  well  as  mere  representations. 

In  Van  Cleave  v.  Union  Casualty  &  Surety  Co.,  82  Mo.  App.  668, 
and  Ashford  v.  Metropolitan  Life  Ins.  Co.,  80  Mo.  App.  638,  fol- 
lowing White  V.  Insurance  Co.,  29  Fed.  Cas.  1011,  where  the  statute 
was  applied,  it  was  held  that  the  statute  did  not  affect  the  question 
when  the  misrepresentation  was  willful  and  fraudulent.  This  view 
was,  however,  repudiated  in  Schuermann  v.  Union  Central  Life  Ins. 
Co.,  65  S.  W.  723, 165  Mo.  641,  and  Kern  v.  Supreme  Council  Amer- 
ican Legion  of  Honor,  167  Mo.  471,  67  S.  W.  252.  In  Ashford  v. 
Metropolitan  Life  Ins.  Co.,  72  S.  W.  712,  98  Mo.  App.  505,  on  sec- 
ond appeal,  the  former  decision  was  overruled,  in  conformity  with 
the  decisions  in  the  Schuermann  and  Kern  Cases. 

In  addition  to  the  cases  already  cited  the  Missouri  statute  has  been 
applied  to  specific  representations  in  Klostermann  v.  Germania 
Life  Ins.  Co.,  6  Mo.  App.  582;  Reynolds  v.  Prudential  Ins.  Co.,  88 
Mo.  App.  679;  Summers  v.  Metropolitan  Life  Ins.  Co.,  90  Mo. 
App.  691;  Christian  v.  Connecticut  Mutual  Life  Ins.  Co.,  143  Mo. 
460,  45  S.  W.  268;  Callies  v.  Modern  Woodmen  of  America,  72 
S.  W.  713,  98  Mo.  App.  521 ;  Franklin  Life  Ins.  Co.  v.  Galligan,  73 
S.  W.  102,  71  Ark.  295,  100  Am.  St.  Rep.  73.  The  North  Carolina 
statute  was  applied  in  Albert  v.  Mutual  Life  Ins.  Co.  of  N.  Y., 
122  N.  C.  92,  30  S.  E.  327,  65  Am.  St  Rep.  693. 

(e)    Questions  of  practice. 

That  the  facts  misrepresented  or  concealed  contributed  to  the 
death  of  the  insured  must  be  specially  pleaded,  according  to  Chris- 
tian v.  Connecticut  Mut.  Life  Ins.  Co.,  143  Mo.  460,  45  S.  W.  268. 
In  Kern  v.  Supreme  Council  American  Legion  of  Honor,  167  Mo. 
471,  67  S.  W.  252,  it  was  held  that,  in  view  of  the  Missouri  statute 
rendering  a  defense  of  misrepresentation  invalid  unless  the  insurer 
at  the  trial  deposited  in  court  the  premiums  received  on  the  policy, 
evidence  of  misrepresentations  was  not  admissible  under  an  answer 
which  did  not  aver  that  the  misrepresentations  contributed  to  the 
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event  on  which  the  policy  became  payable ;  the  insurer  having  failed 
to  deposit  the  premiums  received. 

In  Edington  v.  ^tna  Life  Ins.  Co.,  77  N.  Y.  564,  it  was  held  that 
evidence  tending  to  show  that  the  cause  of  death  was  the  result 
of  a  disease  of  long  standing  was  improperly  excluded ;  but  it  was 
said  in  Stork  v.  Supreme  Lodge  Knights  of  Pythias,  113  Iowa,  724, 
84  N.  W.  721,  that  where  the  application  for  life  insurance  was  not 
admissible  in  evidence,  because  not  attached  to  the  policy  as  re- 
quired by  statute,  evidence  tending  to  show  that  the  applicant  was 
suffering  from  a  disease  which  subsequently  resulted  in  death  was 
properly  excluded.  In  Muller  v.  Orden  Germania,  61  N.  Y.  Super. 
Ct.  43,  18  N.  Y.  Supp.  794,  it  was  said  that,  since  the  statute  re- 
quiring physicians  to  file  a  certificate  of  death  with  the  health  de- 
partment specifying,  as  near  as  may  be  ascertained,  the  direct  and 
indirect  cause  of  death,  said  nothing  whatever  in  relation  to  the 
duration  of  the  disease,  a  statement  by  a  physician  that  the  disease 
which  caused  the  death  was  of  two  years'  duration  was  not  admis- 
sible to  show  that  the  cause  of  death  was  a  disease  regarding  which 
there  had  been  a  misrepresentation  in  the  application  for  insurance. 
The  sufficiency  of  the  evidence  to  show  the  relation  between  the  dis- 
ease concealed  and  the  cause  of  death  was  considered  in  John  Han- 
cock Mut.  Life  Ins.  Co.  v.  Dick,  117  Mich.  518,  76  N.  W.  9,  44  L. 
R.  A.  846. 
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XIII.  FORFEITURE    OF    CONTRACT    FOR    BREACH    OF 
PROMISSORY    REPRESENTATIONS    OR    WARRAN- 
TIES OR  CONDITIONS  SUBSEQUENT— LIFE 
AND  ACCIDENT  INSURANCE. 

1.  Nature  of  promissory  warranties  and  representations  and  conditions  sub- 

sequent. 

(a)  Definition. 

(b)  Requisites  of  promissory  or  continuing  warranties. 

(c)  Same — Statements  as  to  future  conduct. 

(d)  Same — Statements  must  be  part  of  ttie  contract. 

(e)  Promissory  representations. 

(f)  Statements  as  to  future  conduct  as  declarations  of  intention  only. 

(g)  Conditions  subsequent. 

2.  Grounds  of  forfeiture  in  general. 

(a)  In  general. 

(b)  Assignment  of  policy. 

(c)  Other  insurance. 

(d)  Termination  of  membership  In  mutual  benefit  association. 

3.  Change  in  occupation  or  entering  prohibited  occupation  or  military  serv- 

ice. 

(a)  Continuing  warranties  or  conditions  as  to  occupation. 

(b)  What  constitutes  change  in  occupation. 

(c)  Same — Occasional  or  temporary  acts  or  duties. 

(d)  Same — Necessary  or  customary  acts  or  duties. 

(e)  Engaging  in  prohibited  occupation. 

(f)  Same — Engaging  in  the  sale  of  intoxicating  liquors. 

(g)  Same — Effect  of  subsequent  by-laws, 
(h)  Entering  military  service. 

(i)  Permits  to  engage  in  prohibited  occupation. 

4.  Breach  of  condition  as  to  travel  or  residence  in  proscribed  regions. 

(a)  Nature  and  elfect  of  condition  in  general. 

(b)  What  constitutes  residence  within  proscribed  regions. 

(c)  Travel  in  proscribed  regions. 

(d)  Permits  for  residence  and  travel. 

(e)  Same — Construction  of  permit. 

(f)  Same — Effect  of  inability  to  return  within  limit  of  permit 

5.  Excessive  use  of  intoxicating  liquors  or  narcotics. 

(a)  Continuing  warranties  and  conditions  as  to  habits. 

(b)  What  constitutes  breach  of  warranty  or  condition. 

(c)  Same — What  constitutes  intemperance. 

(d)  Same — Impairment  of  health. 

6.  Effect  of  breach  of  promissory  warranty  or  condition  subsequent. 

(a)  The  general  rule. 

(b)  Qualification  of  rule. 

(c)  Same — Necessity  of  provisions  for  forfeiture. 

(d)  Same — Other  penalty  provided. 
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B.     BJffect  of  breach  of  promissory  warranty  or  condition  subsequent — Cont'd. 

(e)  Substantial  or  literal  compliance. 

(f)  Effect  of  breach  of  condition  as  dependent  on  relation  to  cause  of 

death. 

(g)  Breach  of  warranty  or  condition  as  forfeiting  policy  ipso  facto, 
(h)  Proceedings  to  give  effect  to  forfeiture. 

(i)  Persons  affected  by  forfeiture. 
(i)  Rights  after  forfeiture. 
7.    Pleading  and  practice  with  reference  to  promissory  warranties  or  condi- 
tions subsequent. 

(a)  Pleading. 

(b)  Evidence. 

(e)  Trial  and  review. 


1.  NATURE  OF  PROMISSORY  'WARRANTIES  AND  REPRESENTA- 
TIONS AND  CONDITIONS  SUBSEQUENT. 

(a)  Definition. 

(b)  Requisites  of  promissory  or  continuing  warranties. 

(c)  Same — Statements  as  to  future  conduct. 

(d)  Same — Statements  must  be  part  of  the  contract. 

(e)  Promissory  representations. 

(f)  Statements  as  to  future  conduct  as  declarations  of  intention  only, 
(g;  ConditlonB  subsequent. 

i,s.}   Definition. 

The  distinction  between  warranties  and  representations,  and  the 
general  principles  on  which  the  distinction  is  based,  have  been  con- 
sidered in  a  preceding  brief.^  The  warranties  and  representations 
there  considered  are  what  are  known  as  affirmative  warranties  and 
representations.  They  are  warranties  and  representations  as  to  the 
facts  existing  before  or  at  the  time  of  the  inception  of  the  contract. 
There  is  another  class  of  warranties  and  representations,  which 
refer  to  the  future,  to  things  to  be  done  or  omitted  by  the  insured 
after  the  contract  takes  effect.  These  are  termed  promissory  war- 
ranties or  representations.  Promissory  warranties  or  representa- 
tions are  not  very  common  in  life  insurance,  promissory  stipulations 
usually  being  in  the  form  of  conditions  subsequent.  For  the  general 
rules  relating  to  such  warranties  we  are  obliged  to  look  to  marine 
and  fire  insurance  cases. ^ 

Mr.  Justice  Clififord  has  defined  promissory  warranties  in  Cady 
v.  Imperial  Ins.  Co.,  4  Fed.  Cas.  984,  and  James  v.  Lycoming  Ins. 
Co.,  13  Fed.  Cas.  309.  In  the  former  case  it  is  said :  "Warranties 
are  of  two  kinds,  affirmative  and  promissory,  and  they  may  arise 

1  See  ante,  p.   1931,  »  See  ante,  vol.  2,  p.  1465. 
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from  express  words,  or  they  may  be  implied.  Affirmative  warran- 
ties, whether  express  or  implied,  are  representations  in  the  policy 
of  the  existence  of  some  fact  or  state  of  things  at  the  time,  or  pre- 
vious to  the  time,  of  making  the  policy.  Promissory  warranties  may 
also  be  express  or  implied,  and  they  have  respect  to  the  happening 
of  some  future  event  or  the  performance  of  some  future  act,  and 
they  may  be  conditions  precedent  or  conditions  subsequent.  Their 
character  depends  on  the  intention  of  the  parties,  to  be  ascertained 
from  the  language  employed,  the  subject-matter,  and  the  surround- 
ing circumstances." 

As  to  representations,  the  general  principles  have  been  well  stated 
in  the  leading  case  of  Kimball  v.  ^tna  Ins.  Co.,  9  Allen  (Mass.) 
540,  85  Am.  Dec.  786,  where  it  is  said  that  the  word  "representa- 
tions" has  not  always  been  confined  in  use  to  representations  of  facts 
existing  at  the  time  of  making  the  policy,  but  has  been  sometimes 
extended  to  statements  made  by  the  assured  concerning  what  is  to 
happen  during  the  term  of  the  insurance;  in  other  words,  not  to 
the  present,  but  to  the  future,  not  to  facts  which  any  human  being 
knows  or  can  know,  but  to  matters  of  expectation  or  belief,  or  of 
promise  and  contract.  Such  statements,  when  not  expressed  in  the 
form  of  a  distinct  and  explicit  warranty,  which  must  be  strictly 
complied  with,  are  sometimes  called  "promissory  representations," 
to  distinguish  them  from  those  relating  to  facts,  or  "affirmative  rep- 
resentations";  and  these  words  express  the  distinction — the  one 
is  an  affirmation  of  a  fact  existing  when  the  contract  begins;  the 
other  is  a  promise  to  be  performed  after  the  contract  has  come  into 
existence.  Falsehood  in  the  affirmation  prevents  the  contract  from 
ever  having  any  life ;  breach  of  the  promise  could  onl}^  bring  it  to 
a  premature  end.  A  prornissory  representation  may  be  inserted  in 
the  policy  itself,  or  it  may  be  in  the  form  of  a  written  application 
for  insurance,  referred  to  in  the  policy  in  such  a  manner  as  to  make 
it  in  law  a  part  thereof;  and  in  either  case  the  whole  instrument 
must  be  construed  together. 

(b)    Requisites  of  promissory  or  continuing  ivarranties. 

The  rule  in  relation  to  affirmative  warranties,  that  statements 
of  an  applicant  for  insurance  will  not  be  construed  as  warranties, 
unless  the  language  of  the  contract  admits  of  no  other  interpreta- 
tion, has  been  applied  in  determining  what  are  promissory  warran- 
ties.. In  Virginia  Fire  &  Marine  Ins.  Co.  v.  Buck,  88  Va.  517,  13 
S.  E.  973,  the  court  says  that  a  warranty  will  not  be  construed  as 
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promissory  and  continuing,  if  any  other  reasonable  construction  can 
be  given.  In  Blumer  v.  Phoenix  Ins.  Co.,  45  Wis.  633,  Judge  Taylor 
in  a  dissenting  opinion  says  that  a  representation  will  not  be  con- 
strued as  a  continuing  warranty,  unless  it  is  clear  that  the  parties 
so  intended  it.  Warranties  will  not  be  implied,  nor  will  present 
representations  be  extended  as  promissory  warranties,  unless  it 
appears  directly  from  the  contract.  A  warranty  will  not  be  con- 
sidered as  a  continuing  warranty  unless  it  is  material  to  the  risk; 
nor  will  a  fact,  circumstance,  or  custom  be  presumed  to  be  material 
to  the  risk,  unless  specific  inquiry  is  made  concerning  it. 

Tlie  general  principle  is  supported  by  Frisbie  v.  Fayette  Mut.  Ins.  Co., 
27  Pa.  325,  Cumberland  Valley  Mut.  Protection  Co.  v.  Douglas,  58 
Pa.  419,  96  Am.  Dec.  298,  and  Albion  Lead  Works  v.  Williamsburg 
City  Fire  Ins.  Co.  (C.  C.)  2  Fed.  479. 

In  accordance  with  these  principles,  established  in  fire  insurance 
cases,  is  the  general  rule  that  statements  as  to  existing  facts  will 
oot  ordinarily  be  construed  as  continuing  or  promissory  warran- 
ties applying  to  the  future.  This  rule  was  applied  in  Provident  Life 
Ins.  Co.  V.  Fennell,  49  111.  180,  where  it  was  held  that  a  statement 
that  the  occupation  of  the  applicant  is  that  of  a  switchman  does  not 
amount  to  a  covenant  that  he  will  do  no  act  not  connected  with 
such  occupation,  or  that  he  will  not  engage  in  any  other  occupation. 
Similarly,  in  Reichard  v.  Manhattan  Life  Ins.  Co.,  31  Mo.  518,  it 
was  held  that  a  representation  that  the  insured  is  of  sober  and 
temperate  habits  relates  only  to  the  time  of  issuing  the  policy,  and 
is  not  a  promise  that  he  will  remain  of  temperate  habits.  The  risk 
was  taken  in  view  of  the  truth  of  the  statement  at  the  time  the  pol- 
icy issued,  and  had  no  reference  to  any  future  change  in  the  conduct 
of  the  insured.  On  the  other  hand,  in  Horton  v.  Equitable  Life 
Assur.  Soc,  3  Alb.  Law  J.  (N.  Y.)  233,  a  warranty  that  the  person 
whose  life  was  insured  was  not  addicted  to  the  intemperate  use  of 
alcoholic  stimulants,  and  did  not  habitually  use  intoxicating  drinks 
as  a  beverage,  was  regarded  as  a  continuing  warranty.  But  this  is 
clearly  contrary  to  the  general  rule. 

(c)    Same— statements  as  to  fntnre  oondact. 

As  a  general  rule,  a  statement  or  stipulation  will  have  the  effect 
of  a  promissory  or  continuing  warranty  when  it  refers  in  unmis- 
takable language  to  the  future  conduct  of  the  insured. 

Keference  may  be  made  to  Schultz  v.  Mutual  Life  Ins.  Co.  (C.  C.)  6 
Fed.  672;    Northwestern  Masonic  Aid  Ass'n  v.  Bodurtha,  23  Ind. 
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App.  121,  53  N.  E.  787,  77  Am.  St.  Rep.  414 ;  Woodmen  of  the  World 
T.  Grace  (Miss.)  28  South.  832 ;  State  ex  rel.  Young  v.  Temperance 
Benev.  Ass'n,  42  Mo.  App.  485 ;  Holterhoff  v.  Mutual  Ben.  Life  Ins. 
Co.,  5  Ohio  Dec.  141. 

In  Knight  v.  Mutual  Life  Ins.  Co.,  9  Wkly.  Notes  Cas.  (Pa.)  501, 
affirming  14  Phila.  187,  a  declaration  that  the  insured  guarantied 
that  he  will  not  practice  any  bad  or  vicious  habit  that  tends  to 
shorten  life  was  held  to  be  a  promissory  warranty;  the  court  re- 
garding "guaranty"  as  equivalent  to  "warranty." 

But  in  this  connection  consult  Masons'  Union  Life  Ins.  Ass'n  v.  Brock- 
man,  20  Ind.  App.  206,  50  N.  E.  493,  where,  in  view  of  the  distinc- 
tion between  a  guaranty  and  a  warranty,  the  giving  of  an  instruc- 
tion: "The  word  'warranty'  means  more  than  an  agreement.  It 
means  a  guaranty" — ^was  held  to  be  reversible  error. 

Stipulations  in  the  application  or  policy  that  the  insured  shall  not 
die  by  his  own  hand  have  also  been  regarded  as  promissory  war- 
ranties. 

Reference  may  be  made  to  Mutual  Life  Ins.  Co.  t.  Leubrie,  71  Fed. 
843,  18  C.  O.  A.  332 ;  Kelley  v.  Mutual  Life  Ins.  Co.  (C.  C.)  75  Fed. 
637 ;   Treat  v.  Merchants'  Life  Ass'n,  198  111.  431,  64  N.  B.  992. 

(d)    Same— Statements  must  be  part  of  tbe  contract. 

The  general  rule  that  to  constitute  a  warranty  the  statement  must 
be  made  a  part  of  the  contract  is  applied  in  determining  whether 
a  statement  is  a  promissory  or  continuing  warranty.  Thus,  in  Zepp 
V.  Grand  Lodge  A.  O.  U.  W.,  69  Mo.  App.  487,  where  the  appli- 
cation contained  a  provision  against  engaging  in  the  sale  of  liquor, 
it  was  held  that,  as  the  statement  in  the  application  was  not  made 
a  part  of  the  policy,  it  could  not  be  regarded  as  a  promissory  war- 
ranty, but  was,  at  best,  only  a  promissory  representation.  On  the 
other  hand,  where,  as  in  Schultz  v.  Mutual  Life  Ins.  Co.  (C.  C.) 
6  Fed.  672,  the  policy  recited  that  it  was  issued  on  the  express  con- 
dition and  agreement  that  it  should  be  void  if  any  of  the  statements 
or  declarations  made  in  the  application  were  untrue,  promises  or 
agreements  with  regard  to  the  future  existence  of  facts  or  conduct 
contained  in  the  application  were  included  and  became  promissory 
warranties.  In  Northwestern  Masonic  Aid  Ass'n  v.  Bodurtha,  23 
Ind.  App.  121,  53  N.  E.  787,  77  Am.  St.  Rep.  414,  the  application  con- 
tained a  statement  that  the  applicant  agreed  and  warranted  that  he 
would  not  use  intoxicating  liquors  to  excess,  nor  practice  any  per- 
nicious habit  that  tends  to  shorten  life.    The  policy  recited  that  it 
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was  issued  in  consideration  of  the  representations,  agreements,  and 
warranties  made  in  the  application.  It  was  held,  therefore,  that  the 
particular  agreement  specified  became  a  part  of  the  contract  and  a 
promissory  warranty  against  the  excessive  use  of  intoxicating  liq- 
uors. 

The  principle  that  the  statement  is  a  promissory  or  continuing  warranty, 
If  made  a  part  of  the  contract,  governed  the  decision  in  Holter- 
hofC  V.  Mutual  Ben.  Life  Ins.  Co.,  5  Ohio  Dec.  141,  3  Am.  Law  Rec. 
272;  Union  Life  Ins.  C!o.  v.  Jameson,  31  Ind.  App.  28,  67  N.  B. 
199 ;  Waters  v.  Supreme  Conclave  Knights  of  Damon,  105  Ga.  151, 
31  S.  B.  155;  Mutual  Life  Ins.  Co.  v.  Leubrie,  71  Fed.  843,  18  C. 
C.  A.  332 ;   Kelley  v.  Mutual  Life  Ins.  Co.  (O.  C.)  75  Fed.  637. 

The  qualification  that  an  answer  to  a  specific  question  will  not 
constitute  a  warranty,  unless  it  is  responsive,  was  applied  in  Com- 
mercial Mut.  Accident  Co.  v.  Bates,  74  111.  App.  335.  In  an  appli- 
cation for  accident  insurance  insured  represented  that  he  had  cer- 
tain other  insurance,  including  a  policy  in  the  Star  Company,  and 
added,  "Will  drop  Star  July  15th."  The  court  held  that,  as  this  was 
not  responsive  to  the  specific  question  asked,  it  could  in  no  sense  be 
regarded  as  a  warranty,  but  as  a  mere  promise  to  do  a  particular 
thing  in  the  future,  which,  even  if  unperformed,  would  not  render 
the  contract  void.  Apparently  the  general  principle  that,  though 
the  application  is  stated  to  be  a  part  of  the  policy,  yet,  if  the  answer 
is  not  responsive,  it  cannot  be  regarded  as  a  warranty,  is  regarded 
as  applicable  to  a  statement  as  to  future  conditions.  This  case  was 
subsequently  affirmed  in  176  111.  194,  52  N.  E.  49. 

(e)    Promissory  representations. 

The  possibility  of  the  existence  of  promissory  representations 
seems  to  have  been  denied  in  Alston  v.  Mechanics'  Mut.  Ins.  Co., 
4  Hill  (N.  Y.)  329.  Chancellor  Walworth  questioned  the  existence 
of  such  representations,  on  the  ground  that  a  representation  is  not 
a  part  of  the  contract,  but  merely  incidental  and  collateral  thereto. 
He  regards  it  as  hardly  possible  to  suppose  that  there  can  be  in  the 
law  of  insurance  a  promissory  representation,  rendering  the  con- 
tract void  for  the  nonperformance  of  a  stipulation  in  the  nature  of 
a  collateral  executory  agreement  which  the  parties  did  not  think 
proper  to  make  a  part  of  the  written  contract.  He  does  not  find 
such  a  principle  sustained  by  the  earlier  writers,  nor  mentioned  in 
the  decisions  of  the  courts.  The  representation  in  this  case  was 
oral,  and  it  is  possible  that  the  generally  accepted  interpretation  of 
B.B.lNS.— 138 
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the  language  of  the  chancellor  is  too  broad,  and  that  he  in  reality 
intended  to  confine  his  criticism  to  oral  representations.  The  case 
has  been  criticized  quite  generally  since  the  decision  in  Bilbrough 
V.  Metropolis  Ins.  Co.,  5  Duer  (N.  Y.)  587.  The  difficulty  may 
have  arisen  from  the  fact  that  the  earlier  writers,  influenced,  as  they 
undoubtedly  were,  by  the  strict  rules  of  the  law  of  marine  insur- 
ance, did  not  approve  the  distinction  between  oral  and  written 
promissory  representations.  This  distinction  must  now  be  re- 
garded as  settled  law,  in  the  opinion  of  Mr.  May.^  A  late  writer 
calls  attention  to  the  question  whether  a  representation  not  ex- 
pressly or  impliedly  embodied  in  the  contract  can  be  promissory, 
but  concludes  that  no  certain  rule  can  be  deduced.* 

That  an  oral  representation  cannot  be  construed  as  promissory 
may  be  deduced  from  Kimball  v.  .iS^tna  Ins.  Co.,  9  Allen  (Mass.) 
540,  85  Am.  Dec.  786,  where  the  court  said  that  the  written  instru- 
ment is  the  expression  and  the  only  evidence  of  the  duties,  obliga- 
tions, and  promises  to  be  performed  by  each  party  while  the  insur- 
ance continues.  To  make  the  continuance  or  termination  of  a  writ- 
ten contract,  which  has  since  taken  effect,  dependent  on  the  per- 
formance or  breach  of  an  earlier  oral  agreement,  would  be  to  violate 
a  fundamental  rule  of  evidence.  A  representation  that  a  fact  now 
exists  may  be  either  oral  or  written,  for,  if  it  does  not  exist,  there 
is  nothing  to  which  the  contract  can  apply;  but  an  oral  represen- 
tation as  to  a  future  fact,  honestly  made,  has  no  effect,  for  if  it  is 
a  mere  statement  of  an  expectation,  subsequent  disappointment  will 
not  prove  that  it  was  untrue,  and  if  it  is  a  promise  that  a  certain 
state  of  things  shall  exist  or  continue  during  the  term  of  the  policy, 
it  ought  to  be  embodied  in  the  written  contract.  This  decision  was 
based  largely  on  the  rule,  laid  down  by  Chief  Justice  Shaw  in  Bry- 
ant V.  Ocean  Ins.  Co.,  22  Pick.  (Mass.)  201,  that  evidence  of  an  oral 
promissory  representation  is  not  admissible  to  defeat  the  policy. 
It  has  been  cited  with  approval  in  Albion  Lead  Works  v.  Williams- 
burg City  Fire  Ins.  Co.  (C.  C.)  2  Fed.  479,  where  it  was  said  that 
an  oral  statement  of  fact  cannot  be  construed  into  a  continuing 
warranty,  when  the  contract  is  in  writing.  As  intimated  above,  the 
decision  in  Alston  v.  Mechanics'  Mut.  Ins.  Co.,  4  Hill  (N.  Y.)  329, 
was  possibly  based  on  the  rule  that  an  oral  representation  cannot 
be  promissory. 


»  See  May  on  Insurance,  yol.  1,  p.  367,  *  See  Joyce  on  Insurance,  vol.  2, 

§  182,  note  Z  1917-1920. 
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The  rule  thus  deduced  from  fire  insurance  cases  was  applied  in 
the  interesting  case  of  Prudential  Assur.  Co.  v.  ^tna  L,ife  Ins.  Co. 
(C.  C.)  23  Fed.  438.  The  original  insurer  reinsured  a  risk  for  one- 
third  thereof,  representing  orally  that  it  would  retain  two-thirds 
of  the  risk.  This  promise  was  not  fulfilled.  The  court  says :  "The 
question  is  whether  the  failure  of  the  insured  to  comply  with  the 
oral  promissory  representation  in  regard  to  its  future  conduct,  made 
without  fraud  or  falsehood  before  the  policy  was  issued,  and  not 
alluded  to  therein,  constitutes  a  defense  to  the  policy  of  reinsurance. 
The  authorities  generally  notice  a  distinction  between  an  untrue 
representation  of  an  existing  fact  and  an  oral  promissory  represen- 
tation made  without  fraud  before  the  contract,  in  regard  to  the  in- 
tention, purpose,  or  future  conduct  of  the  promissor.  The  latter 
representations,  unless  incorporated  in  the  policy,  are  of  no  im- 
portance. The  written  instrument  is  the  expression  and  the  only 
evidence  of  the  duties,  obligations,  and  promises  to  be>  performed 
while  the  insurance  continues.  To  make  the  continuance  or  ter- 
mination of  the  contract,  when  it  has  once  taken  effect,  dependent 
on  the  performance  or  breach  of  the  earlier  oral  agreement,  would 
be  a  violation  of  the  fundamental  rule  of  evidence.  The  insurer  is 
at  liberty  to  compel  the  observations  of  promises  in  regard  to  future 
conduct  by  incorporating  them  into  the  written  contract;  but  the 
promise,  unless  embodied  in  the  contract,  is  not  a  part  of  it.  All 
things  to  be  done  during  the  continuance  of  the  written  agreement 
must  appear  therein." 

Reference  may  also  be  made  to  Insurance  Co.  v.  Mowry,  96  U.  S.  544, 
24  L.  Ed.  674,  where  an  oral  representation  by  the  agent  in  regard 
to  the  payment  of  premiums  was  regarded  as  insufficient  to  relieve 
the  insured  from  the  strict  provisions  of  the  policy  In  that  regard. 

In  National  Mutual  Benefit  Ass'n  v.  Heckman,  86  Ky.  254,  5  S. 
W.  565,  an  oral  agreement  that  the  insured  should  not  enter  a  cer- 
tain occupation  was  involved,  and  it  was  held  that  a  promissory 
warranty  or  representation  could  not  be  based  on  a  mere  oral  agree- 
ment. The  court  seems  also  to  lay  stress  on  the  fact  that  such 
agreement  was  not  made  a  part  of  the  contract.  Reference  has 
already  been  made  to  Zepp  v.  Grand  Lodge  A.  O.  U.  W.,  69  Mo. 
App.  487,  where  it  was  held  that  statements  in  an  application,  not 
made  a  part  of  the  policy,  are  promissory  representations  only,  and 
not  warranties. 
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(f)    Statements  as  to  future  conduct  as  declarations  of  intention  only. 

In  the  early  case  of  Bryant  v.  Ocean  Ins.  Co.,  22  Pick.  (Mass.) 
201,  it  was  said  that  a  mere  declaration  of  intent  could  not  be  con- 
strued as  a  promissory  representation  or  warranty.  Such,  too, 
seems  to  have  been  the  opinion  of  Chancellor  Walworth  in  the  Al- 
ston Case.  In  CatHn  v.  Springfield  Fire  Insurance  Co.,  5  Fed.  Cas. 
310,  Mr.  Justice  Story  held  that  a  promissory  warranty  could  be 
regarded  merely  as  a  representation  of  the  intention  of  the  insured 
to  do  or  not  to  do  certain  things,  rendering  a  substantial  compli- 
ance only  necessary.  This  principle  was  the  basis  of  the  decision 
in  Knecht  v.  Mutual  Life  Ins.  Co.,  90  Pa*.  118,  35  Am.  Rep.  641, 
where  the  insured  declared  "that  he  does  not  now,  nor  will  he, 
practice  any  pernicious  habit  that  obviously  tends  to  the  shortening 
of  life."  The  court  held  that  this  was  a  mere  declaration  of  inten- 
tion, and,  in  the  absence  of  any  clause  in  the  policy  forfeiting  it  in 
case  the  insured  should  practice  any  pernicious  habit,  the  failure 
to  do  so  would  not  forfeit  the  policy.  The  declaration  is  not  to  be 
construed  as  a  covenant  or  warranty  on  his  part  that  he  would  not 
practice  such  habit.  Similarly,  in  Commercial  Mutual  Accident 
Co.  V.  Bates,  176  111.  194,  52  N.  E.  49,  affirming  74  111.  App.  335, 
where  the  insured,  after  disclosing  the  existence  of  another  policy 
in  the  Star  Accident  Insurance  Company,  added,  "Will  drop  Star 
July  15,"  the  court  held  that  this  was  a  declaration  of  intention 
merely,  and  not  a  promissory  warranty. 

On  the  other  hand,  in  Schultz  v.  Mutual  Life  Ins.  Co.  (C.  C.)  6 
Fed.  672,  the  court  holds  that  the  statement  that  the  insured  does 
not  now  and  will  not  practice  any  pernicious  habit  that  obviously 
tends  to  shorten  life  is  far  more  than  a  declaration  of  intention; 
that  it  is  a  positive  representation  of  a  future  fact,  and  not  merely 
an  expression  of  the  expectation  or  belief  of  the  insured;  that  it  is 
a  promissory  warranty  as  to  the  future  conduct  of  the  insured,  a 
breach  of  which  will  forfeit  the  policy.  In  Northwestern  Masonic 
Aid  Ass'n  v.  Bodurtha,  23  Ind.  App.  121,  53  N.  E.  787,  77  Am.  St. 
Rep.  414,  the  insured,  in  an  agreement  attached  to  the  application, 
agreed  and  warranted  that  he  would  not  use  intoxicating  liquors 
to  excess,  nor  practice  any  pernicious  habit  that  obviously  tends  to 
shorten  life.  The  court,  on  the  ground  that  the  application,  includ- 
ing the  agreement,  formed  a  part  of  the  contract,  held  that  the  agree- 
ment that  the  insured  would  abstain  from  the  excessive  use  of  in- 
toxicating liquors  was  not  a  mere  statement  of  an  expectation,  but 
a  promissory  warranty. 
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(e)     Conditions  subsequent. 

Statements  as  to  the  future  conduct  of  the  insured,  though  re- 
ferred to  as  promissory  warranties,  are,  if  they  take  the  form  of 
.  express  stipulations  or  promises,  also  regarded  as  conditions  sub- 
sequent. 

Reference  may  be  made  to  Mutual  Life  Ins.  Co.  v.  Leubrle,  71  Fprt. 
843,  18  C.  C.  A.  332 ;  Kelly  v.  Mut.  Life  Ins.  Co.  (C.  C.)  75  Fed.  637 ; 
Treat  v.  Merchants'  Life  Ass'n,  198  111.  431,  64  N.  E.  992,  wUere 
stipulations  against  suicide  were  Involved ;  State  ex  rel.  Young  v. 
Temperance  Benev.  Ass'n,  42  Mo.  App.  485,  when  the  condition 
was  against  engaging  in  the  sale  of  liquor. 

In  Horton  v.  Equitable  Life  Assurance  Society,  3  Alb.  Law  J. 
(N.  Y.)  233,  where  the  policy  warranted  that  the  insured  was  not 
addicted  to  the  intemperate  use  of  alcoholic  stimulants  and  that  he 
did  not  habitually  use  intoxicating  drinks  as  a  beverage,  it  was  held 
that  the  statement  was  available  as  an  implied  agreement  that  no 
claim  should  be  made  under  the  contract  on  account  or  by  occasion 
of  the  existence  or  occurrence  of  the  particular  condition  of  things, 
acts,  or  circumstances  so  warranted  against;  that  it  may  be  urged 
as  a  condition  subsequent  and  exemption  from  liability  on  the  con- 
tract. 

In  Hogins  v.  Supreme  Council  Champions  of  Red  Cross,  76  Cal. 
109,  18  Pac.  125,  9  Am.  St.  Rep.  173,  the  insured  in  his  application 
agreed  that  compliance  with  all  laws  and  requirements  "is  an  ex- 
press condition  upon  which  I  am  to  be  entitled  to  participate  in  the 
mutual  benefit  life  system."  The  certificate  contained  a  clause :  "This 
certificate  is  issued  upon  the  express  condition  that  insured  shal' 
*  *  *  comply  with  the  laws,  rules,  and  requirements."  The  distin- 
guishing feature  of  the  order  was  its  requirement  of  daily  abstinence 
from  the  use  of  liquor  as  a  beverage.  The  court  said  that,  while 
the  certificate  does  not  in  so  many  words  say  that  payment  is  con- 
tingent upon  the  express  condition,  such  was  clearly  its  intent.  It 
cannot  be  regarded  as  a  condition  precedent  to  the  issuance  of  the 
certificate  .only,  but  the  condition  relates  to  matters  to  occur  in  the 
future.  In  McGurk  v.  Metropolitan  Life  Ins.  Co.,  56  Conn.  528,  16 
Atl.  263,  1  L.  R.  A.  563,  it  was  held  that  a  provision  in  the  policy 
that  the  insured  shall  not  be  engaged  in  the  liquor  business,  unless 
so  specified  in  the  application,  or  unless  permission  be  given  by  the 
company,  referred  only  to  the  time  of  the  application,  but  neverthe- 
less it  was  a  condition  subsequent,  in  that  it  was  the  duty  of  ihe 
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insured  to  quit  the  business  of  liquor  selling  or  obtain  a  permit  from 
the  company. 

A  condition  that,  if  the  insured  becomes  so  far  intemperate  as 
to  impair  his  health,  the  policy  shall  be  void,  was  held  to  be  a 
condition  subsequent,  the  breach  of  which  involves  a  forfeiture,  in 
Davey  v.  ^tna  Life  Ins.  Co.  (C.  C.)  20  Fed.  482,  affirmed  in  123 
U.  S.  739,  8  Sup.  Ct.  331,  31  L.  Ed.  315. 

Reference  may  also  be  made  to  Northwestern  Mut.  Life  Ins.  Co.  v. 
Muskegon  Nat.  Bank,  122  U.  S.  501,  7  Sup.  Ct.  1221,  30  L.  Ed. 
1100;  Davey  v.  JEtna  Life  Ins.  Co.  (C.  C.)  38  Fed.  650,  affirmed  In 
.^tna  Life  Ins.  Co.  v.  Ward,  140  U.  S.  76,  11  Sup.  Ct.  720,  35  L.  Ed. 
371;  Supreme  Council  Royal  Templars  v.  Curd,  111  111.  284; 
Northwestern  Mutual  Life  Ins.  Co.  v.  Hazelett,  105  Ind.  212,  4  N. 
E.  582,  55  Am.  Rep.  192 ;  JEtna  Ins.  Co.  v.  Deming,  123  Ind.  384, 
392,  24  N.  E.  86,  375 ;  Kempe  v.  Woodmen  of  the  World  (Tex.  Civ. 
App.)  44  S.  W.  688. 

Stipulations  and  conditions  restricting  the  insured's  right  to  travel 
and  reside  in  certain  prescribed  regions  are  also  regarded  as  con- 
ditions subsequent. 

It  Is  sufficient  to  refer  to  Insurance  Co.  v.  Wolff,  95  IT.  S.  326,  24  L. 
Ed.  387;  Bennecke  v.  Insurance  Co.,  105  U.  S.  355,  26  L.  Ed.  990; 
Germania  Life  Ins.  Co.  v.  Koehler,  168  111.  303,  48  N.  E.  297,  61 
Am.  St.  Rep.  108;  Douglas  v.  Knickerbocker  Life  Ins.  Co.,  83  N. 
Y.  492 ;   Nightingale  v.  State  Mutual  Life  Ins.  Co.,  5  R.  I.  38. 

A  condition  that  a  policy  shall  be  void  on  nonpayment  of  premiums 
is  regarded  as  condition  subsequent  in  New  York  Life  Ins.  Co.  v. 
Statham,  93  U.  S.  24,  23  L.  Ed.  789,  and  Abell  v.  Penn  Mutual  Ins. 
Co.,  18  W.  Va.  400.  Conditions  of  the  contract  or  by-laws  of  the 
association  prohibiting  the  insured  from  engaging  in  certain  occu- 
pations also  may  be  regarded  as  in  the  nature  of  conditions  subse- 
quent. 

Reference  may  be  made  to  Northwestern  Mutual  Life  Ins.  Co.  v,  Amer- 
man,  119  111.  329, 10  N.  E.  225 ;  Moerschbaecher  v.  Supreme  Council 
Royal  League,  188  111.  9,  59  N.  E.  17,  52  L.  R.  A.  281,  affirming  88 
111.  App.  89;  Schmidt  v.  Supreme  Tent  Knights  of  Maccabees,  97 
Wis.  528,  73  N.  W.  22. 

But  articles  of  incorporation  containing  provisions  proscribing 
certain  occupations,  adopted  after  the  certificate  issued,  do  not  be- 
come part  of  the  contract,  so  that  such  provisions  may  be  regarded 
as  conditions  subsequent,  according  to  Hobbs  v.  Iowa  Mut.  Ben. 
Ass'n,  82  Iowa,  107,  47  N.  W.  983,  11  L.  R.  A.  299,  31  Am.  St.  Rep. 
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466.  In  Mutual  Reserve  Fund  Life  Ass'n  v.  Hamlin,  139  U.  S. 
297,  11  Sup.  Ct.  614,  35  h.  Ed.  167,  the  laws  of  the  association  pro- 
vided that  mortuary  assessments  would  be  made  on  the  first  week 
days  of  certain  months.  A  clause  in  the  constitution  made  it  the 
duty  of  a  member,  failing  to  receive  a  notice  of  an  assessment  on 
or  about  certain  days,  to  advise  the  association  of  the  fact.  The 
court  held  that  the  duty  so  imposed  on  the  insured  was  neither 
expressly  nor  by  necessary  implication  made  a  condition  of  the  con- 
tract, the  nonperformance  of  which  would  cause  a  forfeiture  of  his 
membership. 


2.   GROUNDS  OF  FOBFEITUBE  IN  GENEBAI.. 

(a)  In  general. 

(b)  Assignment  of  policy. 

(c)  Other  insurance. 

(d)  Termination  of  membership  In  mutual  benefit  association. 

(a)   In  general. 

There  are  numerous  stipulations  and  conditions  .in  insurance  pol- 
icies or  representations  made  in  procuring  the  policy,  the  breach 
or  falsity  of  which  have  been  set  up  as  forfeiting  the  contract,  on 
the  theory  that  they  are  promissory  warranties  or  conditions  sub- 
sequent. Thus,  in  Mutual  Reserve  Fund  Life  Ass'n  v.  Hamlin,  139 
U.  S.  297,  11  Sup.  Ct.  614,  35  L.  Ed.  167,  the  constitution  and  by- 
laws of  the  association  provided  that  a  member  failing  to  receive 
a  notice  of  an  assessment  should  notify  the  home  office  of  that  fact. 
It  was  contended  that  the  duty  imposed  upon  the  insured  to  inform 
the  company  of  his  failure  to  receive  notice  of  an  assessment  was 
a  condition  of  the  contract,  the  nonperformance  of  which  would 
cause  a  forfeiture  of  membership.  The  court,  however,  held  other- 
wise ;  the  ground  of  the  decision  being  that,  as  the  laws  of  the  asso- 
ciation provided  that  mortuary  assessments  should  be  made  only 
when  the  death  fund  was  insufficient  to  meet  existing  claims,  the 
mere  fact  that  it  was  also  provided  that  assessments  would  regu- 
larly be  made  in  certain  months  did  not  impose  upon  the  insiired, 
on  pain  of  forfeiture,  the  duty  to  inform  the  company  of  his  failure 
to  receive  notice  of  an  assessment.  If  the  defendant  did  not  make 
an  assessment,  information  in  writing  from  the  insured  that  he  had 
not  received  notice  of  one  would  have  been  an  idle  ceremony.     On 
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the  other  hand,  under  the  conditions  of  the  insurance,  if  the  asso- 
ciation made  an  assessment  and  did  not  give  the  insured  notice,  his 
failure  to  inform  the  association  that  he  had  not  received  notice  was 
immaterial,  and  could  not  excuse  its  failure  to  give  the  required 
notice. 

The  policy  in  United  Brethren  Mut.  Aid  Society  v.  McDermond, 
12  Wkly.  Notes  Cas.  (Pa.)  73,  contained  a  provision  that  the  same 
should  be  forfeited  if  the  insured  should  fail  to  give  notice  to  the 
secretary  of  any  change  in  his  residence.  It  was  held  that  the  con- 
dition was  sufficiently  complied  with  if  the  agent  of  the  company 
was  informed  as  to  the  change  of  residence,  whether  such  informa- 
tion reached  the  secretary  or  not.  In  Pollak  v.  Supreme  Council 
Royal  Arcanum,  40  Misc.  Rep.  274,  81  N.  Y.  Supp.  942,  a  member 
of  the  association  disappeared  in  1896.  Subsequent  to  his  disap- 
pearance the  association  adopted  a  law  providing  that  the  failure  of 
a  member  to  report  to  the  council  of  which  he  was  a  member  within 
six  months  after  receipt  of  notice  sent  by  registered  mail  to  his  last 
known  place  of  residence  should  be  ground  for  suspension.  Notice 
was  sent  to  the  member  in  accordance  with  such  law,  and,  no  report 
having  been  received  from  him,  he  was  declared  suspended.  It  was 
held  that  only  the  member  himself  could  question  the  legality  of  his 
suspension. 

A  peculiar  condition  was  involved  in  Thompson  v.  Security  Trust 
&  Life  Ins.  Co.,  63  S.  C.  290,  41  S.  E.  464.  The  application  con- 
tained a  stipulation  that,  if  any  of  the  statements  or  answers  recited 
therein  were  alleged  to  be  other  than  true  or  complete,  and  the  par- 
ties then  in  interest  failed,  when  called  upon,  to  furnish  to  the  com- 
pany evidence  satisfactory  to  it  to  the  contrary,  then  the  policy  of 
insurance  should  be  ipso  facto  null  and  void  until  said  evidence  as 
aforesaid  was  filed  with  and  approved  by  the  company.  The  in- 
surer contended  that  under  this  clause  the  policy  became  void  as 
soon  as  the  company  gave  notice  that  it  required  such  evidence. 
But  the  court  held  that,  under  a  fair  construction  of  the  terms  of 
the  condition,  the  policy  did  not  become  void  until  there  was  a  fail- 
ure to  furnish  the  evidence  called  for. 

Stipulations  against  suicide  by  the  insured  are  sometimes  re- 
garded as  promissory  warranties  or  conditions  subsequent,  a  breach 
of  which  will  forfeit  the  policy. 

Eeference  may  be  made  to  Mutual  Life  Ins.  Co.  v.  lieu^r'e,  71  Fed. 
843,  18  C.  C.  A.  332,  Kelley  v.  Mutual  Life  Ins.  Co.  (C.  C.)  75  Fed. 
637,  and  Treat  v.  Merchants'  Life  Ass'n,  198  111.  431,  t34  N.  E.  992. 
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The  laws  of  an  association,  membership  in  which  was  confined 
to  members  of  the  Catholic  Church,  provided  that  any  member  of 
the  association  who  neglected  his  Easter  duties  of  confession  and 
receiving  the  sacrament  should  forfeit  his  rights  in  the  association. 
It  was  held,  in  Matt  v.  Roman  Catholic  Mut.  Protective  Soc,  70- 
Iowa,  455,  30  N.  W.  799,,  that  the  failure  of  the  member  to  fulfill 
his  duties  in  this  regard  must  be  shown  by  direct  evidence,  and 
the  mere  fact  that  the  priest  of  the  parish  did  not  remember  that 
the  member  had  performed  his  Easter  duties  was  insufficient 
to  support  a  forfeiture.  But,  where  the  by-laws  provided  that 
members  of  the  association  should  remain  practical  Catholics  and 
communicants  of  the  church,  and  a  member  was  married  by  a 
Protestant  minister,  such  act  ipso  facto  excommunicated  him,  and 
consequently  forfeited  his  rights  in  the  association  (Barry  v.  Order 
of  Catholic  Knights,  119  Wis.  362,  96  N.  W.  797). 

Cb)   Assigmuent  of  policy. 

Life  policies  generally  contain  the  condition  that  they  shall  not 
be  assignable  without  the  consent  of  the  insurer.  The  fact  that  a 
life  insurance  policy  is  transferred  in  violation  of  such  condition 
does  not  work  a  forfeiture,  where  the  policy  does  not  declare  that 
a  violation  of  such  provision  will  avoid  it ;  and  an  assignee  without 
the  company's  consent  may  maintain  an  action  on  it,  according  to. 
Marcus  v.  St.  Louis  Mut.  Life  Ins.  Co.,  '68  N.  Y.  625.  In  National 
Mutual  Aid  Ass'n  v.  Lupoid,  101  Pa.  Ill,  where  the  benefit  cer- 
tificate contained  a  similar  clause,  it  was  held  that  the  condition 
was  valid,  and  an  essential  feature  of  the  contract,  under  which  the 
association  had  a  right  to  insist  on  the  protection  it  was  intended 
to  afford. 

It  was  said  in  Piedmont  &  A.  Life  Ins.  Co.  v.  Young,  58  Ala.  476, 
29  Am.  Rep.  770,  that  a  policy  issued  on  the  life  of  a  debtor  for  the 
benefit  of  a  firm  as  his  creditors,  and  providing  that  it  shall  not  be 
transferred  without  the  approval  of  the  company,  is  not  avoided  by 
one  partner's  transfer  of  his  interest  to  another.  The  assignment  of 
a  policy,  on  the  day  it  is  delivered  to  insured,  to  a  person  nominally 
acting  as  general  agent  of  the  insurer,  does  not  vitiate  the  policy, 
in  the  absence  of  any  fraud  (Peck  v.  Washington  Life  Ins.  Co.,  87 
N.  Y.  Supp.  210,  91  App.  Div.  597). 

In  Dillingham  v.  New  York  Cotton  Exchange  (C.  C.)  49  Fed.  719,  It  ap- 
peared that  membership  In  the  New  York  Cotton  Exchange  under 
,  certain  circumstances  carried  with  it  an  insurance  benefit.    It  was 
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held  that  the  hypothecation  of  the  membership  In  the  exchange  for 
a  debt,  with  power  of  attorney  to  transfer  It,  which  is  not  exer- 
cised, the  debt  being  still  continued  on  the  creditor's  books,  is  not 
such  a  sale  of  the  membership  as  will  relieve  the  exchange  from 
liability  on  the  member's  death. 

(c)    other  insurance. 

In  Commercial  Mutual  Accident  Co.  v.  Bates,  176  111.  194;  52  N. 
E.  49,  affirming  74  111.  App.  335,  it  was  said  that  where  the  appli- 
cant for  accident  insurance,  after  stating  in  the  application  the  pres- 
ent amount  carried  by  him,  agrees  to  drop  part  of  it  at  a  future  time, 
such  promise  is  not  a  warranty,  but  a  mere  declaration  of  inten- 
tion, and  a  failure  to  comply  therewith  will  not  render  the  contract 
nugatory.  It  also  appeared  in  this  case  that  the  company  issued 
a  policy  and  instructed  its  agent  not  to  deliver  the  same  until  the 
amount  agreed  to  be  canceled  was  canceled.  The  insured  falsely 
informed  the  agent  that  it  was  canceled,  and  received  the  policy. 
It  was  held  that  the  written  application  constituted  the  contract,  and 
such  parol  statement  could  not  be  shown  to  defeat  the  policy. 
Where  a  policy  stipulates  that  the  statements  therein  are  warran- 
ties, and  contains  an  agreement  that  the  insured  will  notify  the 
insurer  of  any  other  insurance  taken  out  by  him,  the  obligation  not 
to  take  out  such  other  insurance  without  notice  cannot  be  regarded 
as  a  warranty,  for  the  breach  of  which  the  contract  is  forfeited,  but 
is  in  the  nature  of  a  condition  subsequent,  and  must  be  pleaded  as 
such  (Fidelity  &  Casualty  Co.  v.  Carter,  23  Tex.  Civ.  App.  359,  57 
S.  W.  315). 

Where  the  condition  is  to  the  effect  that  the  policy  shall  be  void  if  on 
a  prior  policy  in  the  same  company  permission  to  insured  is  not 
indorsed,  and  such  condition  Is  attacked  as  unreasonable,  the  com- 
pany is  entitled  to  offer  evidence  of  facts  tending  to  show  that  the 
condition  is  reasonable.  Hood  v.  Prudential  Ins.  Co.,  22  Pa.  Super. 
Ct  244. 

It  was  held  in  Wilkinson  v.  Travelers'  Ins.  Co.  (Tex.  Civ.  App.) 
72  S.  W.  1016,  that  where  two  accident  policies  issued  to  the 
same  person  at  the  same  time  for  the  same  period  contained  a  stip- 
ulation that  insurance  on  any  person  for  a  single  period  is  limited 
to  one  ticket,  and  the  insurer  will  return  on  demand  to  the  insured 
premiums  paid  for  tickets  in  excess  thereof,  one  of  the  policies  was 
void,  in  the  absence  of  any  proof  of  waiver  of  the  stipulation  or 
estoppel.  But,  in  the  absence  of  a  stipulation  against  other  insur- 
ance, it  is  immaterial  that  insured  afterwards  obtained  insurance  in 
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another  company  by  stating  that  he  carried  none,  according  to  Por- 
ter V.  Mutual  Life  Ins.  Co.  of  Nevv  York,  41  Atl.  970,  70  Vt.  504. 

An  interesting  case  is  Prudential  Assur.  Co.  v.  uEtna  Life  Ins.  Co. 
(C.  C.)  23  Fed.  438.  The  'original  insurer,  of  whom  the  plaintif? 
was  assignee,  reinsured  in  the  defendant  company  a  portion  of  a 
risk,  representing  at  the  same  time  that  they  would  continue  to 
carry  two-thirds  of  the  risk.  Having  failed  to  do  so,  and  the  orig- 
inal insured  having  died,  the  assignee  brought  action  to  recover 
on  the  policy  of  reinsurance.  The  defendant  pleaded  the  failure  to 
comply  with  representations  as  to  carrying  the  risk  as  a  defense  to 
the  policy;  but  the  court  sustained  a  demurrer  thereto,  on  the 
ground  that  the  representation  was  merely  oral,  and  should  not, 
therefore,  be  regarded  as  an  oral  promissory  representation,  for  the 
breach  of  which  the  reinsurance  would  be  void.  It  was,  at  most, 
a  representation  as  to  intention  only, 

(d)    Termination  of  membership  in  mutnal  benefit  association. 

Termination  of  membership  in  a  mutual  benefit  association  will, 
of  course,  forfeit  the  insurance.  So,  where  a  member  withdraws 
from  the  association,  his  insurance  is  forfeited,  though  the  associa- 
tion denies  his  right  to  withdraw  (Borgraefe  v.  Supreme  Lodge 
Knights  and  Ladies  of  Honor,  26  Mo.  App.  218) ;  such  denial  not 
affecting  his  rights,  unless  the  member  has  been  misled.  The  laws 
of  mutual  benefit  associations  usually  provide  that  for  certain  spec- 
ified grounds  a  member  may  be  suspended  or  expelled.  The  ground 
of  expulsion  may  be  fraud  in  obtaining  membership  (Jeane  v.  Grand 
Lodge  A.  O.  U.  W.,  86  Me.  434,  30  Atl.  70),  fraud  on  the  associa- 
tion subsequent  to  the  acquisition  of  membership  (Fritz  v.  Muck, 
62  How.  Prac.  [N.  Y.]  69),  conviction  of  a  felony  (Berkhout  v. 
Supreme  Council  Royal  Arcanum,  62  N.  J.  Law,  103,  43  Atl.  1), 
or  breach  of  regulations  disciplinary  in  character  and  affecting  the 
relations  of  members  to  each  other  or  to  the  association  as  such 
(Mulroy  v.  Supreme  Lodge  Knights  of  Honor,  28  Mo.  App.  463). 
So,  too,  the  laws  of  an  association,  membership  in  which  is  depend- 
ent on  membership  in  a  Masonic  order,  may  provide  that  expulsion 
from  the  Masonic  lodge  to  which  the  member  of  the  association  be- 
longs shall  affect  his  rights  in  the  association  (Ellerbe  v.  Faust,  119 
Mo.  653,  25  S.  W.  390,  25  L.  R.  A.  149),  and  in  such  case  the  rights 
of  a  member  are  forfeited  if,  against  his  will,  he  is  debarred  from 
the  privileges  of  his  lodge,  though  not  formally  expelled.  But,  if 
the  member  is  illegally  suspended  by  the  Masonic  lodge,  an  order 
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of  reinstatement  as  of  the  date  of  the  illegal  suspension,  passed  by 
the  grand  lodge,  will  revive  his  rights  in  the  association,  though 
such  order  is  not  made  until  after  the  death  of  the  member  (Con- 
nelly V.  Masonic  Mut.  Ben.  Ass'n,  58  Cftnn.  552,  20  Atl.  671,  18  Am. 
St.  Rep.  296,  9  L.  R.  A.  428). 

A  suspension  or  expulsion  on  legal  grounds,  if  declared  in  accord- 
ance with  the  laws  of  the  association  as  to  preferring  charges,  no- 
tice, and  hearing,  will  forfeit  the  member's  insurance. 

People  V.  Women's  Catholic  Order  of  Foresters,  162  111.  78,  44  N.  E. 
401;  Croak  v.  High  Court  of  Independent  Order  of  Foresters,  162 
111.  298,  44  N.  E.  525,  afflrmlng  62  Iir.  App.  47;  Moore  v.  Nationat 
Council  Knights  and  Ladies  of  Security,  65  Kan.  452,  70  Pac.  352; 
Jeane  v.  Grand  Lodge  A.  O.  U.  W.,  86  Me.  434,  30  Atl.  70 ;  Slater 
V.  Supreme  Lodge  Knights  and  Ladies  of  Honor,  88  Mo.  App.  177;. 
Berkliout  v.  Supreme  Council  Royal  Arcanum,  62  N.  J.  Law,  103, 
43  Atl.  1 ;  Bachmann  v.  New  Yorker  Deutscher  Arbelter  Bund,  64 
How.  Prac.  (N.  Y.)  442,  12  Abb.  N.  C.  54;  Biskupski  v.  PospisiL 
7  Misc.  Rep.  434,  27  N.  T.  Supp.  1018;  Winter  v.  Independent  Or- 
der Ahawas  Israel,  88  N.  T.  Supp.  354. 

Though  the  beneficiary  is  bound  by  a  valid  expulsion  (Hawk- 
shaw  V.  Supreme  Lodge  Knights  of  Honor  [C.  C]  29  Fed.  770), 
an  invalid  expulsion  will  not  forfeit  the  right  to  benefits,  though  the 
member  was  not  reinstated  before  his  death. 

Women's  Catholic  Order  of  Foresters  v.  Haley,  86  111.  App.  330;  Su- 
preme Lodge  A.  O.  U.  W.  v.  Zuhlke,  129  111.  298,  21  N.  B.  789, 
affirming  30  111.  App.  98;  High  Court  I.  O.  Foresters  v.  Zak,  136 
111.  185,  26  N.  B.  593,  29  Am.  St.  Rep.  318,  affirming  35  111.  App. 
613 ;  Byram  v.  Sovereign  Camp  of  Woodmen  of  the  World  (Iowa> 
79  N.  W.  144,  75  Am.  St.  Rep.  265;  Mulroy  v.  Knights  of  Honor, 
28  Mo.  App.  463 ;  Hoeffner  v.  Grand  Lodge  of  German  Order  of 
Harugari,  41  Mo.  App.  359;  Glardon  v.  Supreme  Lodge  K.  P.,  50 
Mo.  App.  45 ;  Vivar  v.  Supreme  Lodge  Knights  of  Pyjhias,  52  N.  J. 
Law,  455,  20  Atl.  36;  Fritz  v.  Muck,  62  How.  Prac.  (N.  Y.)  69; 
Dubcich  V.  Grand  Lodge  A.  O.  U.  W.  (Wash.)  74  Pac.  832. 

But  even  an  invalid  expulsion  will  be  effective,  if  the  oflfense 
justifies  an  expulsion  and  the  member  admits  his  guilt  (State  ex 
rel.  Young  v.  Temperance  Benevolent  Ass'n,  42  Mo.  App.  485\  It 
is,  too,  the  rule  in  Ohio  that  the  illegality  of  an  expulsion  will  be 
waived  if  the  member  fails  to  appeal  therefrom  or  to  apply  for  re- 
instatement for  three  years  (Dimmer  v.  Supreme  Council  Catholic 
Knights  of  America,  22  Ohio  Cir.  Ct.  R.  366,  12  O.  C.  D.  413). 
Similarly,  where  for  several  months  after  an  attempted  expulsion 
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'the  member  made  no  effort  to  be  reinstated,  paid  no  dues,  attended 
no  meetings,  and  did  not  in  any  manner  hold  himself  out  as  a  mem- 
ber of  the  order,  it  will  be  held,  as  a  matter  of  law,  that  he  ac- 
quiesced in  his  expulsion,  thereby  forfeiting  any  rights  under  the 
benefit  certificate  (Foxhever  v.  Order  of  Red  Cross,  24  Ohio  Cir. 
Ct.  R.  56,  14  O.  C.  D.  56). 

A  decree  of  the  superior  body  reversing  a  sentence  of  suspension  passed 
by  the  subordinate  lodge  will,  of  course,  restore  the  party's  rights 
and  prevent  a  forfeiture.  Vivar  t.  Supreme  Lodge  K.  P,  52  N. 
J.  Law,  455,  20  Atl.  36. 


CHANGE  IN  OCCTTPATION  OR  ENTERING  PROHIBITED  OCCU- 
PATION OR  MILITARY  SERVICE. 

(a)  Continuing  warranties  or  conditions  as  to  occupation, 

(b)  What  constitutes  change  In  occupation. 

(c)  Same — Occasional  or  temporary  acts  or  duties. 

(d)  Same — Necessary  or  customary  acts  or  duties. 

(e)  Engaging  In  prohibited  occupation. 

(f)  Same — Engaging  in  the  sale  of  intoxicating  liquors. 
(g>  Same — Effect  of  subsequent  by-laws. 

(h)  Entering  military  service. 
(I)  Permits  to  engage  in  prohibited  occupation. 


(a)    Continning  iiraTTaaities  or  conditions  as  to  occnpatlon. 

The  nature  of  promissory  or  continuing  warranties  in  general  has 
been  discussed  in  a  preceding  brief.  In  accordance  with  the  prin- 
ciples there  determined,  it  has  been  held  in  Provident  Life  Ins.  Co. 
V.  Fennell,  49  111.  180,  that  a  statement,  in  an  application  for  insur- 
ance against  death  by  accident,  that  the  occupation  of  the  insured 
is  that  of  a  switchman  on  a  railroad,  does  not  amount  to  a  contin- 
uing warranty  that  such  shall  continue  to  be  his  occupation,  or  that 
he  will  not  engage  in  any  other  occupation.  It  is,  at  best,  a  mere 
statement  of  an  existing  fact.  In  accordance,  too,  with  general 
principles,  is  the  decision  in  Zepp  v.  Grand  Lodge  A.  O.  U.  W.,  69 
Mo.  App.  487,  where  the  application  contained  a  recital  that  the 
benefit  certificate  should  become  void  if  the  member  should  there- 
after engage  in  the  business  of  dramshop  keeper  or  bartender.  The 
court  held  that,  in  view  of  the  general  rule  that  statements  are  not 
to  be  deemed  warranties,  unless  incorporated  in  the  policy  or  so 
referred  to  therein  as  to  be  made  a  part  thereof,  the  recital  in  the 
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application,  not  being  made  a  part  of  the  policy,  was  not  a  prom- 
issory warranty  but  merely  a  promissory  representation.  In  State 
ex  rel.  Young  v.  Temperance  Benevolent  Ass'n,  42  Mo.  App.  485, 
an  agreement  not  to  engage  in  the  sale  of  liquor,  contained  in  the 
application,  which  was  referred  to  in  the  certificate  and  connected 
therewith  by  the  recital  that  the  certificate  was  issued  in  consider- 
ation of  the  statements  in  the  application,  was  evidently  regarded 
as  a  promissory  warranty. 

The  rule  that  a  promissory  representation  cannot  be  based  on 
mere  oral  statements  is  illustrated  in  National  Mut.  Benefit  Ass'n 
V.  Heckman,  86  Ky.  254,  5  S.  W.  565,  where  the  applicant  had  stated 
that  his  occupation  was  that  of  a  machinist  and  railroader.  The 
court  held  that  evidence  that  the  applicant  had  promised  not  to  act 
as  a  brakeman  on  the  railroad  was  not  admissible  to  show  a  prom- 
issory representation.  The  oral  promise  could  not  be  relied  on,  as 
all  prior  negotiations  are  supposed  to  have  been  merged  in  the  writ- 
ten contract.  The  promise,  if  made  at  all,  was'  not  a  part  of  the 
application  or  a  part  of  the  certificate  of  membership. 

Provisions  in  the  policy,  or  in  the  constitution  or  by-laws  of  the 
association,  prohibiting  the  insured  or  member  from  engaging  in 
specified  occupations,  may  in  general  be  regarded  as  conditions  sub- 
sequent. 

Eeference  may  be  made  to  Northwestern  Mutnal  Life  Ins.  Co.  v.  Amer- 
man,  119  111.  329,  10  N.  E.  225,  reversing  16  111.  App.  528;  Union 
Central  Life  Ins.  Co.  v.  Hughes'  Adm'r,  110  Ky.  2G,  60  S.  W.  850; 
Schmidt  v.  Supreme  Tent  Knights  of  Maccabees,  97  Wis.  528,  73 
N.  W.  22 ;  La  Rue  y.  Kansas  Mutual  Life  Ins.  Co.,  68  Kan.  539,  75 
Pac.  494. 

Such  conditions  are  valid,  and  a  violation  thereof,  or  a  noncom- 
pliance with  the  promissory  warranty  against  change  of  occupa- 
tion, will  forfeit  the  policy. 

Reference  may  be  made  to  McGurk  v.  Metropolitan  Life  Ins.  Co.,'  56 
Conn.  528,  16  Atl.  263,  1  L.  R.  A.  563;  Supreme  Council  Royal 
League  v.  Moerschbaecher,  88  111.  App.  89,  affirmed  in  188  111.  3, 
59  X.  E.  17,  52  L.  R.  A.  281 ;  National  Masonic  Accident  Ass'n  v. 
Seed,  95  111.  App.  43 ;  Northwestern  Mutual  Life  Ins.  Co.  v.  Amer- 
man,  119  111.  329,  10  N.  E.  225;  Supreme  Tent  Knights  of  Macca- 
bees V.  Volkert,  25  Ind.  App.  627,  57  N.  E.  203 ;  La  Rue  v.  Kansas 
Mutual  Life  Ins.  Co.,  68  Kan.  539,  75  Pac.  494;  Ayer  v.  New 
England  Mutual  Life  Ins.  Co.,  109  Mass.  430;  State  ex  rel.  Young 
V.  Temperance  Benevolent  Ass'n,  42  Mo.  App.  485;  Estabrooks' 
Adm'rs  v.  Union  Casualty  &  Surety  Co.,  52  Atl.  1048,  74  Vt  473, 
93  Am.  St  Rep.  916;    Schmidt  v.  Supreme  Tent  Kjiights  of  Mac- 
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cabees,  97  Wis.  528,  73  N.  W.  22 ;  Loeffler  v.  Modern  Woodmen,  100 
Wis.  79,  75  N.  W.  1012;  Langnecker  v.  Grand  Lodge  A.  O.  U.  W., 
Ill  Wis.  279.  87  N.  W.  293,  55  L.  R.  A.  185,  87  Am.  St.  Rep.  860. 

In  Supreme  Council  Royal  League  v.  Moerschbaecher,  88  111. 
App.  89,  affirmed  in  188  III.  9,  59  N.  E.  17,  52  L.  R.  A.  281,  a  state- 
ment by  the  insured  in  his  application,  "I  am  not  engaged  in  the 
occupation  *  *  *  of  saloon  keeper,  and,  should  I  become  act- 
ively engaged  in  such  occupation,  my  so  doing  shall  forfeit  and 
absolutely  terminate  all  rights  of  myself  or  beneficiaries,"  was  re- 
garded as  an  express  stipulation  or  contract,  which  should  be  en- 
forced, though  a  by-law  imposing  the  penalty  of  suspension  on 
members  engaging  in  such  occupation  should  be  regarded  as  unrea- 
sonable. 

(b)   What  constitntes  change  in  occupation. 

The  question  of  forfeiture  because  of  change  of  occupation  arises 
most  frequently  in  accident  policies,  as  the  rate  of  premium  and 
amount  payable  in  case  of  loss  in  such  policies  depend  on  the  class- 
ification of  the  occupation  as  more  or  less  hazardous.  The  impor- 
tant question  is,  of  course,  to  determine  what  constitutes  a  change 
of  occupation  within  the  meaning  of  the  policy.  It  would  seem  to 
be  an  elementary  principle  that  the  mere  intention  to  engage  in  an 
occupation  different  from  that  stated  does  not  show  such  a  change 
of  occupation  as  will  forfeit  the  policy.  There  must  be  an  actual 
entry  upon  the  occupation.  An  early  case  illustrating  this  principle 
is  Summers  v.  United  States  Insurance,  Annuity  &  Trust  Co.,  13 
La.  Ann.  504,  in  which  a  policy  on  the  life  of  a  slave  was  involved. 
The  slave  was  insured  as  a  laborer  in  a  tobacco  warehouse,  and  it 
was  stipulated  that  he  should  not  be  employed  in  a  more  hazardous 
occupation.  His  master  sent  him  by  steamer  to  a  sugar  plantation, 
.with  the  intention  that  he  should  be  employed  there.  The  slave 
was  drowned  while  on  the  journey.  It  was  held  that  the  mere 
intent  to  employ  him  in  an  occupation  more  hazardous  than  the  one 
in  which  he  was  insured  would  not  forfeit  the  policy.  His  death 
was  not  connected  with  the  intent  or  with  the  more  hazardous  oc- 
cupation. 

The  principle  was  also  applied  in  ^tna  Life  Ins.  Co.  v.  Frierson, 
114  Fed.  5'6,  51  C.  C.  A.  424,  where  it  was  said  that  an  insurance 
company  cannot  claim  that  an  insured  had  changed  his  occupation 
from  that  stated  in  his  application  to  that  of  a  prospecting  miner, 
which  was  more  hazardous,  merely  because  he  was,  when  he  lost 
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his  life,  on  his  way  to  Alaska,  with  the  intention  of  engaging  in  such 
pursuit,  as  he  had  not  entered  upon  it  at  the  time  of  his  death. 
That  a  change  of  occupation  forfeiting  the  policy  cannot  be  predi- 
cated on  a  mere  intent  to  do  something  outside  of  or  different  from 
the  usual  occupation  is  also  asserted  in  Star  Accident  Co.  v.  Sibley, 
57  111.  App.  315. 

<c)    Same — Occasional  or  temporary  acts  or  dnties. 

The  condition  relating  to  change  of  occupation  or  engaging  in 
a  more  hazardous  occupation  does  not  refer  to  acts  or  duties  which 
are  merely  incidental,  occasional,  or  temporary.  Such  is  the  rule 
that  may  be  deduced  from  Stone  v.  United  States  Casualty  Co.,  34 
N.  J.  Law,  371,  a  leading  case  on  the  subject.  It  was  held  in  this 
case  that  a  stipulation  that  the  assured  shall  not  change  his  occu- 
pation applies  only  to  cases  in  which  the  assured  abandons  his  then 
occupation  and  engages  in  another  employment  as  his  usual  busi- 
ness ;  hence  it  was  no  breach  of  such  a  condition  that  the  assured, 
who  was  a  teacher,  and  so  described  in  the  policy,  occupied  himself, 
w^hile  out  of  professional  employment,  in  superintending  the  erec- 
tion of  a  couple  of  buildings  designed  for  his  own  use.  Such  su-  • 
perintending  did  not  make  him  a  builder.  It  is  this  rule  apparently 
that  governed  Tucker  v.  Mut.  Benefit  Life  Ins.  Co.,  50  Hun,  50, 
4  N.  Y.  Supp.  505,  where  one  insured  as  a  farmer  was  drowned 
while  saving  persons  from  a  wreck,  and  Hall  v.  American  Masonic 
Accident  Ass'n,  86  Wis.  518,  57  N.  W.  366,  where  one  insured  as 
a  merchant  was  injured  while  temporarily,  and  in  the  absence  of 
bis  usual  driver,  driving  a  wagon  delivering  groceries  purchased  at 
his  store. 

In  Hess  v.  Preferred  Masonic  Mutual  Accident  Association, 
112  Mich.  196,  70  N.  W.  460,  40  L.  R.  A.  444,  one  insured  as 
a  bank  cashier,  while  in  a  sawmill  to  get  some  boards  sawed  for, 
a  cabinet  to  be  used  in  the  bank,  operated  a  saw  to  cut  off  some 
pieces  for  handles.  The  court  held  that  this  was  not  a  change  of 
occupation.  The  reasoning  of  the  court  is  that  "engaged  in  an 
occupation"  means,  not  a  casual  engaging,  such  as  most  men  may 
or  do  resort  to  during  intervals  of  the  time  when  their  usual  em- 
ployment does  not  engage  them,  but  it  means  engaging  in  such 
employment  as  a  usual  business.^    So,  in  Providence  Life  Insurance 

1  Compare  Knapp  v.  Preferred  Mut.      gentleman  was  injured  while  operating 
Accident  Ass'n,  53  Hun,  84,  6  N.  T.      a  buzz  saw  for  his  own  amusement. 
Supp.  57,  where  one  insured  aa  a  retired 
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&  Investment  Co.  v.  Martin,  32  Md.  310,  it  was  held  that  one  in- 
sured as  an  engineer  does  not  change  his  occupation  to  that  of  a 
brakeman,  because  he  temporarily  leaves  his  engine  in  the  charge 
of  a  fireman  and  goes  upon  a  freight  car  to  set  a  brake. 

A  leading  case  is  North  American  Life  &  Accident  Ins.  Co.  v. 
Burroughs,  69  Pa.  43,  8  Am.  Rep.  212,  where  the  person  was 
insured  as  an  earthenware  manufacturer.  He  was  injured  while 
assisting  in  loading  hay  on  a  farm  where  he  was  visiting.  The 
court  held  that  this  was  not  a  change  of  occupation  that  would 
forfeit  the  policy,  saying  that  to  give  the  words  such  a  con- 
struction would  prevent  the  insured  from  performing  any  act  or 
service  outside  of  his  regular  business  without  rendering  the  policy 
void.  This  case  is  to  be  distinguished  from  Estabrook  v.  Union 
Casualty  &  Surety  Co.,  74  Vt.  473,  52  Atl.  1048,  93  Am.  St.  Rep. 
916.  The  insured  in  this  case  was  classified  as  proprietor  of  a  grist- 
mill. During  the  absence  or  disability  of  his  father,  a  farmer,  he 
went  to  his  father's  farm  to  assist  in  the  work  of  haying,  and  while 
so  engaged  was  injured.  The  court  held  that  this  was  a  change 
of  occupation  within  the  prohibition  of  the  policy;  such  work  not 
being  incidental  to  his  ordinary  occupation.  The  court  distin- 
guished this  case  from  those  where  one  is  engaged  in  an  act  of 
recreation,  exercise,  accommodation,  or  duty  which  is  incidental 
to  his  regular  occupation,  on  the  ground  that  in  this  case  the  in- 
sured was  not  merely  incidentally  or  casually  engaged  in  the  busi- 
ness of  farming,  but  he  went  to  the  farm  because  of  his  father's 
disability,  and  presumably  would  have  continued  until  the  work  was 
done,  had  he  remained  uninjured.  The  work  undertaken  was  not 
the  doing  of  a  single  act  or  the  rendering  of  occasional  assistance. 
It  was  a  continuous  performance  of  a  series  of  acts,  which  consti- 
tute the  occupation  of  the  haying  season.  He  assumed  for  the  time 
being  his  father's  occupation  of  a  farmer. 

The  rule  has  been  well  stated  in  Union  Mut.  Accident  Ass'n  v. 
Frohard,  134  111.  228,  25  N.  E.  642, 10  L.  R.  A.  383,  23  Am.  St.  Rep. 
664,  affirming  33  111.  App.  178,  also  to  be  regarded  as  a  leading,  case 
on  the  subject.  The  court  held  in  this  case  that  hunting  cannot  be 
regarded  as  an  occupation,  even  temporarily,  and  one  insured  as 
a  merchant  cannot  be  regarded  as  having  changed  his  occupation 
because  he  goes  hunting  merely  for  recreation.  The  word  "occu- 
pation" must  be  regarded  as  having  reference  to  the  avocation,  pro- 
fession, or  trade  in  which  the  insiu-ed  is  engaged  for  hire  or  profit, 
and  does  not  refer  to  such  acts  or  duties  as  are  simply  incidents 
B.B.lNS.— 139 
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connected  with  the  daily  work  of  any  and  all  occupations,  nor  can 
such  acts  be  regarded  as  even  a  temporary  change  of  occupation. 

This  case  was  followed  in  National  Accident  Society  v.  Taylor,  42 
111.  App.  97,  where  one  insured  as  a  supervising  farmer  was  drowned 
while  repairing  a  bridge  on  his  farm,  and  Travellers'  Preferred  Ac- 
cident Ass'n  V.  Kelsey,  46  111.  App.  371,  where  one  insured  as  an 
agriculturist  was  injured  while  acting  temporarily  as  superintendent 
of  police  at  a  state  fair. 

The  rule  that  engaging  In  hunting  as  a  recreation  is  merely  Incidental 
to  occupations  in  general,  and  does  not  constitute  a  change  of  occu- 
pation, is  also  asserted  in  Star  Accident  Co.  v.  Sibley,  57  111.  App. 
315;  Holiday  v.  American  Mut.  Accident  Ass'n,  103  Iowa,  178,  72 
N.  W.  448,  64  Am.  St.  Rep.  170 ;  Wildey  Casualty  Co.  v.  Sheppard, 
61  Kan.  351,  59  Pac.  651,  47  L.  R.  A.  650;  Kentucky  Life  &  Acci- 
dent Ins.  Co.  V.  Franklin,  102  Ky.  512,  43  S.  W.  709.  Reference 
may  also  be  made  to  Comstock  v.  Fraternal  Ace.  Ass'n,  116  Wis. 
382,  93  N.  W.  22,  where  the  person  insured  was  described  as  proprie- 
tor of  a  chair  factory,  and  it  was  held  that  incidentally  riding  a 
bicycle  did  not  place  him  in  another  occupation. 

In  Johnson  v.  London  Guarantee  &  Accident  Co.,  115  Mich.  86, 
72  N.  W.  1115,  40  L.  R.  A.  440,  69  Am.  St.  Rep.  549,  one  insured 
as  secretary  and  treasurer  of  a  grocery  company  did  not  change  his 
occupation  because  he  visited  a  farm,  which  he  owned,  and  super- 
intended improvements  thereon,  the  farm  being  in  fact  managed 
by  employes  under  his  direction ;  nor  did  the  fact  that  the  firm  by 
which  he  had  been  employed  had  gone  out  of  business,  leaving  him 
temporarily  out  of  employment,  affect  the  question.  In  Star  Acci- 
dent Co.  v.  Sibley,  57  111.  App.  315,  the  insured  was  described  as  an 
auctioneer.  He  went  West  for  the  purpose  of  buying  horses.  The 
court  held  that  the  buying  of  horses  was  not  inconsistent  with  the 
business  of  an  auctioneer,  and,  as  it  was  not  shown  that  he  had 
adopted  such  business  as  an  occupation,  profession,  or  employment, 
the  fact  that  while  on  such  trip  he  bought  horses,  or  that  he  went 
with  the  intention  of  buying  horses,  does  not  show  a  change  of 
occupation.  What  he  did  or  intended  to  do  was  nothing  more  than 
the  doing  for  a  brief  time  of  something  outside  of  his  regular  call- 
ing, as  the  majority  of  mankind  do  with  more  or  less  frequency. 
In  Frinck's  Adm'r  v.  Brotherhood  Ace.  Co.,  75  Vt.  249,  54  Atl.  176, 
the  insured  was  described  as  a  barber.  He  was  killed  while  travel- 
ing in  a  box  car  in  charge  of  a  horse  in  transit.  The  court  held  that 
this  did  not  constitute  him  a  cattle  shipper  and  tender  in  transit, 
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SO  as  to  bring  him  within  that  occupation,  which  was  rated  as  more 
hazardous  than  that  of  barber. 

(d)    Same — Necessary  or  customary  acts  or  duties. 

So  long  as  the  acts  or  duties  performed  are  necessary  or  custom- 
ary incidents  of  the  occupation  in  which  the  person  insured  is  class- 
ified, change  of  occupation  carniot  be  predicated  thereon.  This  rule 
seems  to  be  justified  by  National  Accident  Society  v.  Taylor,  42  111. 
App.  97,  where  insured  described  his  occupation  as  supervising 
farmer.  It  was  held  that  under  such  a  description  he  was  not  pro- 
hibited from  doing  such  manual  labor  as  might  seem  to  him  neces- 
sary in  fixing  up  buildings,  fences,  gates,  etc,  or  other  duties  of  like 
character  connected  with  the  farm.  It  merely  indicated  that  he 
was  not  an  actual  laboring  farmer.  Consequently  the  fact  that  he 
engaged  in  repairing  a  bridge  on  the  farm  did  not  indicate  that  he 
had  changed  his  occupation  to  that  of  a  bridge  builder;  nor  did  the 
fact  that  in  so  repairing  the  bridge  he  was  engaged  in  driving  posts 
by  means  of  an  axe  or  sledge  constitute  him  an  employe  as  pile 
driver,  a  more  hazardous  risk.  Similarly  in  Pacific  Mut.  Life  Ins. 
Co.  V.  Snowden,  58  Fed.  342,  7  C.  C.  A.  264,  it  was  said  that  one 
insured  as  a  cattle  dealer — not  tender  or  drover — may  nevertheless 
attend  his  cattle  in  transit  and  do  whatever  is  necessary  and  cus- 
tomary among  reasonably  prudent  cattle  dealers  under  like  circum- 
stances. And  the  fact  that  one  accompanied  a  train  in  which  his 
cattle  were  shipped,  as  was  customary  among  cattle  dealers,  did  not 
change  his  occupation  to  that  of  cattle  shipper  and  tender  in  transit, 
so  as  to  forfeit  the  policy.  On  the  other  hand,  in  Loesch  v.  Union 
Casualty  &  Surety  Co.,  176  Mo.  654,  75  S.  W.  621,  where  insured 
was  classed  as  a  stock  dealer,  not  working  nor  tending  in  transit, 
it  was  held  that  if  he  went  to  the  stockyards  to  look  after  some  stock 
being  unloaded  from  the  cars  of  a  railroad  company,  and  while  so 
doing  entered  one  of  the  cars  to  untie  some  of  the  cattle,  he  had 
changed  his  occupation  to  the  extent  that  he  was  then  a  stock 
dealer  tending  cattle  in  transit. 

An  interesting  case  involving  the  principle  under  discussion  is 
Standard  Life  &  Accident  Ins.  Co.  v.  Koen,  11  Tex.  Civ.  App.  273, 
33  S.  W.  133.  The  insured  described  his  occupation  as  "extra  con- 
ductor." It  appeared  that  an  extra  conductor  is  one  who  may  be 
called  upon  to  act  in  the  capacity  of  conductor  without  having  con- 
tinuous employment  as  such.  When  not  engaged  as  conductor, 
he  may  be  called  upon  to  do  any  other  work  connected  with  the 
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running  of  trains,  and  especially  to  act  as  brakeman.  The  court 
held  that  the  description  of  his  occupation  in  the  application  was 
sufficiently  definite,  and  that  he  did  not  change  his  occupation  by 
acting  as  brakeman.  Under  similar  facts  the  Supreme  Court  of 
Massachusetts  arrived  at  the  opposite  conclusion.  In  Aldrich  v. 
Mercantile  Mut.  Accident  Ass'n,  149  Mass.  457,  21  N.  E.  873,  in- 
sured described  his  occupation  as  "spare  conductor  on  through 
freight."  The  court  held  that  the  description  of  his  occupation  as 
spare  conductor  did  not  notify  the  cpmpany  that  he  was  liable  to 
be  called  upon  to  perform  any  sort  of  duty  on  the  train,  such  as 
baggage  master  or  brakeman,  though  such  were  actually  the  duties 
required  of  spare  conductors,  and  that  acting  as  brakeman  was  a 
change  in  his  occupation.  In  Standard  Life  &  Accident  Ins.  Co. 
V.  Martin,  133  Ind.  376,  33  N.  E.  105,  where  insured  described  his 
occupation  as  brakeman  on  a  passenger  train,  acting  as  brakeman 
on  a  construction  train  was  regarded  as  a  change  of  occupation 
within  the  provisions  of  the  policy. 

Where  an  accident  policy  classified  the  insured  as  "mill  owner, 
overseeing  only,"  it  was  held,  in  Fox  v.  Masons'  Fraternal  Acci- 
dent Ass'n,  9'6  Wis.  390,  71  N.  W.  363,  that  the  insured,  by  accom- 
panying a  small  portable  mill  into  the  woods  for  the  purpose  of 
logging  off  land,  did  not  change  his  occupation  to  that  of  lumber- 
man. He  was  still  a  mill  superintendent,  though  the  mill  was  a 
small,  portable  affair  located  in  the  woods,  temporarily,  some  dis- 
tance from  the  main  business.  In  Eggenberger  v.  Guarantee  Mut. 
Accident  Ass'n  (C.  C.)  41  Fed.  172,  insured  was  described  as  a  sta- 
tionary engineer,  and  was  injured  while  getting  out  firewood  for 
his  own  use  in  the  woods  near  his  residence.  The  court  held  that 
it  was  for  the  jury  to  say  whether  he  was  performing  duties  within 
the  occupation,  or  whether  his  acts  were  peculiarly  embraced  within 
the  occupation  of  a  wood  chopper.  In  National  Masonic  Accident 
Ass'n  V.  Seed,  95  111.  App.  43,  insured  described  his  occupation  as 
the  proprietor  of  a  meat  market,  and  that  his  duties  were  counter 
duties  and  office  work.  It  appeared  that  it  was  part  of  insured's 
duties,  by  arrangement  with  his  partner,  to  go  into  the  country  and 
buy  live  stock  and  assist  in  driving  it  home  and  in  slaughtering  it. 
It  was  held  that  this  was  a  change  in  his  occupation. 

(e)    Engaging  in  prohibited  occupation. 

In  Lord  v.  Dall,  12  Mass.  115,  7  Am.  Dec.  38,  the  earliest  life  in- 
surance case  reported  in  this  country,  the  policy  covered  the  life 
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of  the  insured  bound  on  a  voyage  to  South  America,  of  any  other 
place  he  might  proceed  to  from  Boston.  It  was  objected  that  the 
insured  was  employed  during  the  continuance  of  the  contract  in  an 
illegal  trafiBc,  namely,  the  slave  trade.  The  court  held,  however, 
that  such  an  objection  could  not  prevail  to  the  prejudice  of  the 
beneficiary,  who  did  not  participate  in  the  illegal  employment  and 
does  not  appear  to  have  known  of  it.  In  Ayer  v.  New  England 
Mutual  Life  Ins.  Co.,  109  lylass.  430,  the  policy  was  held  to  be  for- 
feited by  the  insured,  since  he  engaged  in  sea  service  contrary  to 
the  provisions  of  the  contract.  A  leading  case  is  Northwestern  Mut. 
Life  Ins.  Co.  v.  Amerman,  119  111.  329,  10  N.  E.  225,  reversing  16 
111.  App.  528.  The  policy  prohibited  the  insured  from  being  en- 
gaged as  engineer  or  fireman  of  any  locomotive,  from  switching  or 
coupling  or  uncoupling  cars  in  any  capacity,  or  in  being  engaged 
in  any  capacity  on  a  railroad,  except  as  passenger  or  sleeping  car 
conductor.  At  the  time  of  the  issuing  of  the  policy  the  insured 
was  a  clerk  in  the  office  of  a  railroad  company.  Subsequently  he 
went  on  the  road  in  the  capacity  of  a  brakeman,  and  was  made  con- 
ductor of  a  freight  train.  The  court  held  that  there  was  a  breach 
of  the  condition  as  to  occupation,  which  would  forfeit  the  policy. 
It  may  be  laid  down  as  an  elementary  principle,  as  said  in  McGurk 
V.  Metropolitan  Life  Ins.  Co.,  56  Conn.  528,  16  Atl.  263,  1  L.  R.  A. 
563,  that  a  provision  in  the  policy  that  the  insured  shall  not  be 
connected  with  a  specified  business,  unless  permission  be  granted, 
applies  onty  to  connection  with  such  business  after  the  date  and 
delivery  of  tht  policy  It  looks  only  to  the  business  of  the  insured 
subsequent  to  such  delivery.  If  insured  becomes  or  remains  con- 
nected with  the  business  thereafter,  his  policy  is  void. 

The  by-law^  of  mutual  benefit  associations  usually'  contain  pro- 
visions proscribing  certain  occupations,  which  are  regarded  as  extra- 
hazardous, and  bj''  subsequent  legislation  it  is  sometimes  attempted 
to  extend  such  restrictions.  In  Hobbs  v.  Iowa  Mut.  Ben.  Ass'n, 
83  Iowa,  107,  47  N.  W.  983,  31  Am.  St.  Rep.  466,  11  L.  R.  A.  399, 
after  the  insured  became  a,  member,  the  association  adopted  a  new 
article,  declaring  that  members  were  allowed  to  engage  in  any  law- 
ful occupation,  except  extrahazardous  ones,  and  defining  that  of  car 
coupler  to  be  extrahazardous.  It  was  held  that  this  did  not  become 
part  of  insured's  contract,  so  as  to  work  a  forfeiture,  by  reason  of 
his  becoming  a  car  coupler.  A  recent  case  involving  a  similar 
question  and  presenting  some  interesting  features  is  Tebo  v.  Su- 
preme Council  Royal  Arcanum,  89  Minn.  3,  93  N.  W.  513.     Insured 
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became  a  member  of  the  association  in  May,  1900.  At  that  time 
there  was  no  by-law  proscribing  the  occupation  of  freight  brake- 
man,  and  he  consequently  had  the  right  to  engage  in  such  occupa- 
tion without  forfeiting  his  membership.  On  August  1,  1900,  an 
amendment  declaring  that,  if  any  member  engaged  in  such  occu- 
pation, his  certificate  should  be  forfeited  ipso  facto,  was  passed. 
In  June,  1901,  insured  entered  upon  the  occupation  of  a  freight 
brakeman,  and  was  killed  in  August.  He  had  no  notice  of  the  new 
by-law.  The  court  held  that  the  right  of  the  member  to  engage  in 
the  occupation  was  in  the  nature  of  a  vested  right,  which  could  not 
be  taken  from  him  by  an  amendment  to  the  by-law  without  notice. 
The  court  regards  the  amendment  as  unreasonable,  in  that  it  did 
not  make  any  provision  for  notice  to  the  member  and  was  a  preju- 
dice to  his  vested  rights.  Notwithstanding  the  fact  that  insured 
had  agreed  to  be  bound  by  subsequent  by-laws,  such  by-law  could 
not  affect  his  rights.  The  effect  of  subsequent  by-laws  will  be  dis- 
cussed further  in  relation  to  engaging  in  the  sale  of  liquor. 

(f)    Same— Engaging  in  the  sale  of  intoxicating  liquors. 

It  is  a  very  common  condition  of  insurance  contracts,  especially 
the  contracts  of  mutual  benefit  associations,  to  prohibit  the  insured 
from  engaging  in  the  sale  of  intoxicating  liquors,  and  a  violation 
of  such  conditions  will  generally  forfeit  the  policy.  In  State  ex  rel. 
Young  V.  Temperance  Benevolent  Ass'n,  42  Mo.  App.  485,  the  in- 
sured agreed  that  while  a  member  of  the  association  "I  will  not  use, 
sell,  nor  petition  for  the  sale  of  any  intoxicants."  The  certificate 
provided:  "All  holders  of  certificates  who  shall  *  *  *  sign  a 
petition  for  the  sale  of  the  same  shall  forfeit  their  membership." 
As  it  appeared  that  the  insured  was  engaged  in  the  sale  of  intoxi- 
cating liquors  subsequent  to  the  issuance  of  the  policy,  his  mem- 
bership was  forfeited.  Moreover,  under  the  provisions  of  the  cer- 
tificate, his  membership  was  forfeited  because  he  had  petitioned  for 
the  issuance  to  himself  of  a  license  to  sell  intoxicating  liquors. 
Similarly,  in  Supreme  Tent  Knights  of  Macabees  v.  Volkert,  25  Ind. 
App.  637,  57  N.  E.  203,  violation  of  a  by-law  prohibiting  members  of 
the  order  from  engaging  in  the  sale  of  intoxicants  was  held  to  for- 
feit the  member's  rights  under  his  certificate.  A  by-law  which  for- 
bids saloon  keepers  and  bartenders  from  becoming  members,  and  au- 
thorizes the  expulsion  of  members  for  unbecoming  conduct,  is  broad 
enough  to  authorize  an  expulsion  "for  being  a  saloon  keeper  and  a 
saloon  bartender,  and  for  drunkenness"  (Noel  v.  Modern  Woodmen 
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of  America,  61  111.  App.  597).  In  McGurk  v.  Metropolitan  Life 
Ins.  Co.,  56  Conn.  528,  16  Atl.  263,  1  L.  R.  A.  563,  the  policy  pro- 
vided that  the  person  on  whose  life  it  was  issued  should  not  be 
connected  in  any  capacity  with  the  ale,  wine,  or  liquor  business, 
unless  so  specified  in  the  application  or  unless  permission  be  given 
by  the  company.  The  insured,  who  kept  a  grocery  with  a  saloon 
attached,  stated  in  his  application  that  his  business  was  that  of 
a  grocer.  The  court  held  that,  while  there  was  no  misrepresenta- 
tion as  to  his  occupation,  nevertheless,  as  he  knew  the  provisions 
of  the  contract,  he  should  either  have  quit  the  business  of  liquor 
selling  or  obtained  a  permit  from  the  company. 

An  interesting  case  involving  the  question  as  to  what  constitutes 
a  violation  is  Union  Central  Life  Ins.  Co.  v.  Hughes,  110  Ky.  26, 
60  S.  W.  850.  The  policy  provided  that  the  insured  should  not 
without  the  consent  of  the  company  keep  a  liquor  saloon,  and  that, 
if  he  died  during  or  by  reason  of  the  violation  of  such  condition, 
only  the  reserve  value  of  the  policy  should  be  paid.  The  insured 
had  been  keeping  a  liquor  saloon,  but  his  health  failed  in  December, 
1896,  and  from  that  time  he  was  confined  to  his  room  until  the  fol- 
lowing June,  when  he  died  of  consumption.  The  court  held  that 
during  those  six  months  he  was  following  no  occupation,  and  that, 
though  he  was  the  owner  of  a  half  interest  in  the  saloon,  he  was  not 
keeping  a  saloon  within  the  meaning  of  the  policy. 

(g)    Same — Effect  of  subsequent  by-laws. 

The  question  has  arisen  on  certificates  of  mutual  benefit  associa- 
tions in  connection  with  the  question  of  the  extent  to  which  mem- 
bers are  bound  by  by-laws  adopted  subsequent  to  their  becoming 
members.^  In  Moerschbaecher  v.  Supreme  Council  Royal  League, 
188  111.  9,  59  N.  E.  17,  52  L.  R.  A.  281,  affirming  88  111.  App.  89, 
the  by-laws  of  the  association  in  effect  in  1890,  when  the  insured 
became  a  member,  prohibited  any  member  from  engaging  in  the 
saloon  business.  He  adopted  that  occupation  in  1891.  In  1893  the 
association  passed  a  law  providing  a  different  method  of  dealing 
with  members  violating  the  prohibition.  The  court  held  that  the 
policy  was  forfeited  by  his  engaging  in  the  prohibited  occupation, 
in  view  of  the  by-law  of  1890,  and  that  the  question  was  not  af- 
fected by  the  by-law  of  1893,  as  that  by-law  merely  changed  the 

2  For  a  discussion  of  the  subject  to       ed  subsequent  to  their  becoming  mem- 
what  extent  members  of  mutual  benefit       bers,  see  ante,  vol.  1,  p.  703. 
associations  are  bound  by  by-laws  adopt- 
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method  of  enforcing  the  penalty.  Consequently  whether  he  was 
bound  by  the  by-law  of  1893  or  not  did  not  affect  the  question  of 
forfeiture.  In  People  ex  rel.  Goett  v.  Grand  Lodge  A.  O.  U.  W., 
32  Misc.  Rep.  528,  67  N.  Y.  Supp.  330,  it  appeared  that  at  the  time 
the  insured  became  a  member  of  the  association  the  constitution 
provided  that  no  person  engaged  in  the  retail  liquor  business  should 
be  admitted  to  membership.  After  the  insured  became  a  member, 
the  charter  was  amended  by  providing  that  the  certificate  of  any 
member  who  should  thereafter  engage  in  such  business  should  be 
void.  Subsequent  to  the  amendment  the  insured  adopted  that  occu- 
pation. The  court  held  that,  as  the  amendment  was  but  a  logical 
sequence  of  the  rule  in  force  at  the  time  of  his  admission,  it  did 
not  impair  any  vested  right  of  the  member.  Consequently  his 
change  of  occupation,  involving,  as  it  did,  what  the  association  re- 
garded as  an  extrahazardous  risk,  forfeited  his  certificate,  though 
he  may  have  been  ignorant  of  the  existence  of  the  new  by-law.  The 
principles  thus  laid  down  in  the  New  York  case  were  also  applied 
in  Loeffler  v.  Modern  Woodmen,  100  Wis.  79,  75  N.  W.  1012,  and 
Schmidt  v.  Supreme  Tent  Knights  of  Macabees,  97  Wis.  528,  73 
N.  W.  22. 

In  this  connection  a  comijarison  with  the  decision  In  Tebo  v.  Supreme 
Council  Royal  Arcanum,  89  Minn.  3,  93  N.  W.  513,  cited  in  subdi- 
vision (e)  will  be  of  interest. 

On  the  other  hand,  in  Deuble  v.  Grand  Lodge  A.  O.  U.  W.,  66 
App.  Div.  323,  72  N.  Y.  755,  affirmed  without  opinion  in  172  N.  Y. 
665,  65  N.  E.  1116,  the  court  held  that  an  amendment  of  the  by-laws 
of  defendant  association,  declaring  that  any  member  who,  after  a 
specified  date,  entered  into  the  business  of  selling  liquor,  should 
stand  suspended,  and  his  certificate  become  void,  did  not  in  terms 
cover  the  case  of  a  member  who  was  already  engaged  in  such  busi- 
ness and  continued  therein.  It  was  held  that  such  member  had 
acquired  rights  under  his  contract  of  which  neither  he  nor  his  bene- 
ficiary could  be  arbitrarily  deprived  by  an  amendment  to  the  by- 
laws. The  facts  and  the  resulting  decision  were  the  converse  in 
Langnecker  v.  Grand  Lodge  A.  O.  U.  W.,  Ill  Wis.  279,  87  N.  W. 
293,  55  L.  R.  A.  185,  87  Am.  St.  Rep.  860.  The  insured  had  formerly 
been  a  saloon  keeper,  but  ceased  that  business  in  1885.  In  1893 
a  by-law  was  adopted  to  the  effect  that  any  member  of  the  order 
who  should,  after  August  1,  1893,  engage  in  the  business  of  selling 
intoxicating  liquors,  should  be  expelled.    The  insured  re-entered  the 
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saloon  business  July  1,  1894.  The  court  held  that  there  was  no 
exception  in  his  favor  because  he  had  been  engaged  in  such  busi- 
ness at  the  time  he  joined  the  order,  since  he  had  retired  therefrom, 
and  re-engaged  therein  subsequent  to  the  date  specified  in  the  by- 
law. 

An  interesting  case  involving  this  principle  is  Ellerbe  v.  Faust.^ 
119  Mo.  653,  25  S.  W.  390,  25  L.  R.  A.  149.  Defendant,  who  was 
a  saloon  keeper  and  a  member  of  a  Masonic  lodge,  became  a  mem- 
ber of  a  Masonic  mutual  benefit  association.  The  grand  lodge  sub- 
sequently passed  a  law  debarring  saloon  keepers  from  membership 
in  the  order.  Defendant  thereupon  withdrew  from  his  lodge.  Tlie 
Masonic  mutual  benefit  association  adopted  a  by-law  declaring  that, 
if  any  member  of  the  association  should  become  engaged  in  the  sale 
of  liquor,  he  should  thereby  forfeit  his  membership.  It  was  held 
that  the  by-law  applied  to  one  who  continued  in  such  business,  as 
well  as  those  who  entered  the  occupation  after  its  passage,  and  that 
defendant's  rights  were  forfeited. 

(h)   Entering  military  service. 

It  is  usually  a  condit'on  of  life  policies  that  the  contract  shall  be 
void  if  the  insured  enters  the  military  or  naval  service.  The  lead- 
ing case  involving  this  point  is  Welts  v.  Connecticut  Mut.  Life  Ins. 
Co.,  48  N.  Y.  34,  8  Am.  Rep.  518,  affirming  46  Barb.  412.  The 
court  held  that  a  condition  that  the  policy  should  be  forfeited  if 
the  insured  entered  into  the  military  service  without  the  consent 
of  the  company  related  only  to  such  service  as  required  a  person 
entering  it  to  do  duty  as  a  combatant.  The  employment  of  such 
person  by  the  military  authorities  in  constructing  a  railroad  bridge 
was  not  within  the  condition  of  the  policy,  and,  in  the  absence  of  evi- 
dence that  insured  held  an  office  of  military  character  or  had  ever 
enlisted  or  enrolled  as  a  private,  his  policy  was  not  forfeited.  There 
was  no  military  commission  attached  to  his  employment,  and  its 
character  was  not  determined  by  the  fact  that  he  and  others  em- 
ployed with  him  were  paid  by  the  military  paymaster.  So,  in  New 
York  Life  Ins.  Co.  v.  Hendren,  24  Grat.  (Va.)  536,  one  who  was 
appointed  a  clerk  in  the  office  of  the  assistant  adjutant  general  of 
the  Confederate  forces,  but  who  held  no  commission  in  the  mili- 
tary service,  his  duties  being  merely  clerical,  did  not  enter  the 
military  service,  within  the  condition  of  the  policy.  Mr.  Joyce  has 
cited  Dillard  v.  Manhattan  Life  Ins.  Co.,  44  Ga.  119,  9  Am.  Rep. 
167,  as  authority  for  the  statement  that,  if  the  insured  engage  in 
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active  service,  it  will  avoid  the  policy,  though  the  service  may  be 
involuntary."  The  case,  however,  does  not  bear  out  this  statement. 
The  question  appears  to  have  been  raised  in  the  briefs  whether  a 
condition  that  the  insured  should  not  enter  the  military  service  was 
violated  by  accepting  a  position  as  brigade  post  quartermaster  in 
the  Confederate  army,  so  as  to  avoid  conscription,  but  nowhere  in 
the  opinion  is  intimation  given  of  the  views  of  the  court  on  this 
point.  The  case  was  decided  wholly  on.  the  question  of  nonpayment 
of  premiums.  It  would  seem,  too,  from  the  decision  in  Mutual  Ben- 
efit Life  Ins.  Co.  v.  Wise,  34  Md.  582,  that  one  cannot  be  said  to 
be  in  the  military  service,  unless  he  is  actually  employed  in  such 
service,  though  the  real  question  in  this  case  was  whether  the  policy 
had  been  avoided  for  a  false  misrepresentation,  and  not  whether  it 
had  been  forfeited. 

Two  interesting  cases  have  arisen  in  connection  with  entering  the 
military  service  during  the  war  with  Spain.  In  La  Rue  v.  Kansas 
Mutual  Life  Ins.  Co.,  68  Kan.  539,  75  Pac.  494,  the  policy  provided 
that  the  insured  might  serve  in  the  military  service  of  the  United 
States  in  time  of  war  by  giving  the  insurance  company  notice  and 
paying  an  extra  premium  for  the  war  hazard.  The  insured  enlisted 
in  the  service  of  the  United  States,  and  was  killed  on  the  island  of 
Mindanao,  in  May,  1900.  No  extra  premium  was  paid  or  permit 
obtained.  The  court  held  that  it  would  take  judicial  notice  that 
under  the  treaty  of  Paris  between  the  United  States  and  the  king- 
dom of  Spain,  signed  December  10,  1898,  the  Philippine  Islands 
became  a  part  of  our  territory,  and  that  after  that  time  the  inhabi- 
tants of  those  islands  were  in  a  state  of  insurrection  against  the 
government.  Judicial  notice  would  be  taken  also  of  the  fact  that 
in  1902  the  insurrection  had  not  ended  in  the  island  of  Mindanao. 
It  was  held  that  the  condition  was  violated.  In  Richter  v.  Supreme 
Lodge  Knights  of  Pythias,  137  Cal.  8,  69  Pac.  483,  it  appeared  that 
the  insured  took  out  an  endowment  certificate  in  the  endowment 
rank  of  the  Supreme  Lodge  Knights  of  Pythias  of  the  World,  agree- 
ing to  be  governed  by  all  the  laws  of  such  corporation  then  in  force 
or  thereafter  enacted.  Thereafter,  without  the  knowledge  of  in- 
sured and  before  the  expiration  of  the  charter  of  such  corporation, 
the  defendant,  the  Supreme  Lodge  Knights  of  Pythias,  was  incor- 
porated by  a  special  act  of  Congress,  under  which  all  the  assets  and 
obligations  of  the  old  corporation,  including  the  certificate  held  by 

»  Joyce  on  Insurance,  vol.  3,  8  2237. 
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insured,  were  transferred  to  the  new  corporation,  which  thereafter 
received  the  dues  paid  on  such  certificate  until  the  death  of  the  in- 
sured. It  was  held  that  the  insured  was  not  bound  by  a  law  passed 
by  defendant,  without  his  knowledge  pr  consent,  providing  that 
active  army  service  by  any  present  or  future  member  of  the  endow- 
ment rank  should  forfeit  his  certificate.  The  theory  of  the  court 
was  that  the  member's  obligation  to  comply  with  the  laws  of  the 
order  was  to  comply  with  the  laws  of  the  original  supreme  lodge 
as  originally  incorporated.  He  did  not  agree  to  comply  with  laws 
which  some  other  corporation,  as  assignee  of  the  certificate,  might 
enact.  He  did  not  have  actual  knowledge  that  defendant  was  an 
existing  corporation,  nor  that  his  obligation  had  been  assigned 
to  defendant,  nor  that  any  law  had  been  passed  by  defendant 
forbidding  him  to  enter  into  active  military  service  in  time  of 
war.  He  cannot,  as  a  member  of  the  old  corporation,  be  held  to 
have  had  constructive  notice  of  the  laws  passed  by  the  new  corpo- 
ration, of  whose  existence  he  was  in  entire  ignorance.  He  cannot, 
therefore,  be  held  to  have  forfeited  his  certificate  by  an  act  which 
was  not  forbidden  under  his  contract. 

(i)   Permits  to  engage  in  prohibited  occupation. 

As  in  the  case  of  permits  for  travel  or  residence  within  prohibited 
districts,*  a  permit  to  engage  in  a  prohibited  occupation  will,  as  to 
time,  be  strictly  construed.  In  Ayer  v.  New  England  Mut.  Life 
Ins.  Co.,  109  Mass.  430,  where  the  policy  provided  that  the  insured 
should  not,  without  the  consent  of  the  insurers  first  obtained,  en- 
gage in  sea  service,  the  court  held  that  the  policy  was  forfeited  by 
the  continuance  of  the  insured  in  sea  service  for  more  than  a  year 
after  the  expiration  of  a  permission  to  engage  in  such  service. 

*  See  post,  p.  2225. 
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4.  BREACH  OF  CONDITION  AS  TO  TBAVEI.  OB  BESLDENCE  IN 
PROSCRIBED  REGIONS. 

(a)  Nature  and  effect  of  condition  in  general. 

(b)  What  constitutes  residence  within  proscribed  regions. 
(CI  Travel  In  proscribed  regions. 

(d)  Permits  for  residence  and  travel. 

(e)  Same — Construction  of  permit 

(f)  Same — ^Effect  of  inability  to  return  within  limit  of  permit. 

(a)   Natnre  and  effect  of  condition  in  general. 

Policies  of  life  insurance  may  contain  conditions  restricting  the 
limits  within  which  the  insured  may  reside  or  travel,  except  by  per- 
mission of  the  insurer.  That  such  conditions  are  valid,  and,  if  not 
complied  with  or  waived,  the  policy  will  be  void,  is  well  settled. 

Reference  may  be  made  to  Garber  v.  Globe  Mut.  Life  Ins.  Co.,  9  Fed. 
Cas.  1146;  Lorie  v.  Connecticut  Mutual  Life  Ins.  Co.,  15  Fed.  Cas. 
891;  Insurance  Co.  v.  Wolff,  95  U.  S.  326,  24  L.  Ed.  3S7;  Ben- 
necke  v.  Insurance  Co.,  105  U.  S.  355,  26  L.  Ed.  990 ;  Germania 
Life  Ins.  Co.  v.  Koehler,  168  111.  303,  48  N.  B.  297,  61  Am.  St 
Rep.  108,  affirming  63  111.  App.  188;  Germania  Ins.  Co.  v.  Rudwig, 
80  Ky.  223;  Hathaway  v.  Trenton  Mutual  Life  &  Fire  Ins.  Co., 
11  Cush.  (Mass.)  448;  Schmidt  v.  Charter  Oat  Life  Ins.  Co.,  2 
Mo.  App.  339;  Eainsford  v.  Royal  Ins.  Co.,  33  N.  Y.  Super.  Ct 
453 ;  Bateman  v.  Grand  Fraternity,  18  Pa.  Super.  Ct  385 ;  Douglas 
V.  Knickerbocker  Life  Ins.  Co.,  83  N.  Y.  492,  affirming  45  N.  T. 
Super.  Ct  313;  Nightingale  v.  State  Mutual  Life  Ins.  Co.,  5  R.  I. 
38. 

It  is,  however,  manifest  that  under  such  conditions  the  insured 
may,  as  stated  in  Southern  Life  Ins.  Co.  v.  Booker,  9  Heisk.  (Tenn.) 
606,  24  Am.  Rep.  344,  reside  anywhere  he  pleases  within  the  permit- 
ted limits.  Yet  this  question  was  raised  in  New  York  Life  Ins. 
Co.  V.  Hendren,  24  Grat.  (Va.)  536,  where  the  policy  provided  that 
the  insured  should  not  pass  south  of  the  southern  boundaries  of 
Virginia  and  Kentucky  between  July  1st  and  November  1st.  The 
court  held  that  within  the  permitted  limits  the  insured  could  reside 
anjnvhere  at  any  time.  So,  where  a  person  is  insured  as  a  resi- 
dent of  a  place  outside  of  the  limits  prescribed  by  the  condition, 
he  may  continue  to  reside  there  without  special  permit,  without 
endangering  his  policy.  Such  is  the  decision  in  Forbes  v.  American 
Mut.  Life  Ins.  Co.,  15  Gray  (Mass.)  249,  77  Am.  Dec.  360.  The 
person  insured  was  described  as  a  resident  of  Valparaiso,  Chili, 
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and  it  was  held  that  such  recital  gave  him  the  right  to  reside  in 
Valparaiso,  without  further  permission  or  payment  of  extra  pre- 
miums. The  policy,  however,  contained  no  prohibition  as  to  travel- 
ing or  residing  in  South  America;  but  the  court  thought  that 
such  prohibition  might  be  implied  from  other  clauses  of  the  policy 
granting  permission  to  travel  and  reside  in  other  countries  at  cer- 
tain seasons,  as  it  is  obvious  that  permission  to  go  to  certain  places 
would  be  without  reason  or  effect  if  the  contract  allowed  the  insured 
to  go  to  and  reside  in  any  place  he  chose. 

Cb)    Wiiat  constltntes  residence  ^tUn  proscribed  regions. 

The  question  whether  there  has  been  a  breach  of  a  condition 
prohibiting  residence  in  certain  regions  depends  on  what  constitutes 
"residence."  The  rule  announced  in  Mobile  L,ife  Ins.  Co.  v. 
Walker,  58  Ala.  290,  is  that  the  term  "residence"  is  intended  to 
signify  the  place  of  permanent,  rather  than  temporary,  abode.^ 
This  is  the  principle  on  which  was  decided  Mut.  Ben.  Life  Ins. 
Co.  v.  Martin,  108  Ky.  11,  55  S.  W.  694,  where  it  was  held  that 
mere  temporary  stay  in  a  region  where  a  residence  is  prohibited, 
but  travel  permitted,  is  not  such  residence  as  will  avoid  the  policy. 
In  Converse  v.  Knights  Templars'  &  Masons'  Life  Indemnity 
Co.,  93  Fed.  148,  35  C.  C.  A.  232,  it  was  held  that,  where  the  in- 
sured is  permitted  to  travel  through  sections  of  the  country  where 
residence  is  prohibited,  he  need  not  make  a  continuous  jour- 
ney in  order  not  to  violate  the  policy;  that,  while  such  traveler 
need  not  be  going  constantly,  he  cannot  stop  on  his  way  so  long 
and  under  such  circumstances  as  to  become  a  sojourner,  but  he  has 
a  right  to  stop,  as  a  passenger  or  traveler  is  expected  to  do,  for 
any  purpose  of  business,  health,  or  pleasure,  and  especially  when 
sickness  makes  it  necessary.  In  this  case  the  insured,  passing 
through  a  prohibited  region,  stopped  to  consult  a  physician.  On 
the  return  journey,  he  stopped  again  to  consult  a  physician,  and  by 
his  advice  remained  with  a  friend  in  the  city,  dying  within  a  few 
days.  In  Nightingale  v.  State  Mut.  Life  Ins.  Co.,  5  R.  I.  38,  a 
leading  case  on  this  question,  it  was  held  that  a  residence  of  ten 
days  within  the  prohibited  limits  forfeited  the  policy.  The  policy, 
however,  in  this  case  provided  that  a  residence  of  more  than  five 
days  outside  of  the  permitted  limits  rendered  the  policy  void. 


1  Domicile   and    residence,    see    Cent.       §  2.    Change  of  domicile,  see  Id.,  cols. 
Dig.  vol.  17,  "Domicile,"  cols.  1046, 1047,      1049-1081,  §§  6-23. 
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(c)    Travel  In  proscribed  regions. 

The  right  of  the  insured  to  travel  where  he  pleased  was  raised 
in  the  early  case  of  Lord  v.  Dall,  12  Mass.  115,  7  Am.  Dec.  38.  The 
policy  covered  the  life  of  the  insured  on  a  voyage  to  South 
America  or  any  other  place  he  might  proceed  to  from  Boston.  It 
was  contended  that  there  was  a  breach  of  the  policy,  as  the  insured 
had  in  fact  sailed  to  the  coast  of  Africa,  where  he  died.  The  court 
held  that  under  the  conditions  of  the  policy  the  utmost  latitude 
was  allowed  the  insured  to  go  where  he  pleased  at  all  times.  No 
restrictions  were  imposed  upon  him.  Possibly,  if  he  secretly  in- 
tended, at  the  time  the  policy  was  issued,  to  visit  a  portion  of  the 
globe  where  his  life  would  be  exposed  to  more  than  common  hazard, 
and  kept  that  intention  concealed,  it  might  be  regarded  in  the 
light  of  a  fraudulent  concealment,  but,  in  view  of  the  facts,  no  such 
concealment  could  be  predicated.  In  Forbes  v.  American  Life  Ins. 
Co.,  15  Gray  (Mass.)  249,  77  Am.  Dec.  360,  where  the  policy  allowed 
the  insured  to  travel  to  and  visit  Europe  and  certain  portions  of 
North  America  at  certain  seasons,  but  provided  that  it  would  be 
void  if  he  should  cross  the  ocean  or  visit  such  parts  at  other 
times  or  seasons,  the  court  held  that,  though  the  policy  con- 
tained no  prohibition  as  to  traveling  in  South  America,  yet  such 
prohibition  might  be  derived  by  implication  from  a  permission  to 
travel  in  Europe,  etc.,  as  it  was  obvious  that  the  permission  to  go 
to  Europe  would  be  without  reason  or  effect,  if  the  contract  allowed 
the  insured  to  go  to  any  place  he  might  choose. 

Travel  outside  of  the  prescribed  limits  was  held  to  forfeit  the 
policy  in  Douglas  v.  Knickerbocker  Life  Ins.  Co.,  83  N.  Y.  493, 
affirming  45  N.  Y.  Super.  Ct.  313.  The  policy  in  this  case  was  on 
the  life  of  William  M.  Tweed,  and  contained  a  condition  that  it 
should  be  void  if,  without  the  consent  of  the  company,  the  in- 
sured should  travel  upon  the  seas,  or  pass  beyond  the  civilized 
settlements  of  the  United  States,  excepting  the  British  provinces, 
etc.  The  insured,  being  under  arrest,  escaped  from  the  custody  of 
the  sheriff  and  went  to  Vigo,  Spain.  The  court  held  that  the 
policy  was  forfeited  by  the  breach  of  condition,  without  the  con- 
sent of  the  company,  and,  though  there  was  a  statement  on  the 
back  of  the  policy  that  permits  to  make  voyages  to  foreign  coun- 
tries would  be  granted  on  reasonable  terms,  this  did  not  affect  the 
forfeiture,  as  no  permit  had  been  asked  for,  and  the  court  could 
not  require  the  company  afterwards  to  accept  a  reasonable  charge 
for  such  permit.    As  appears  from  Mutual  Benefit  Life  Ins.  Co.  v. 
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Martin,  108  Ky.  11,  55  S.  W.  694,  a  condition  restricting  the  right 
of  travel  may,  however,  be  wiaived  by  the  insurer. 

The  condition  restricting  the  right  of  travel  has  been  construed 
in  several  interesting  cases.  In  Rainsford  v.  Royal  Ins.  Co.,  33 
N.  Y.  Super.  Ct.  453,  the  policy  provided  that  if  the  insured  should 
at  any  time  go  beyond  the  limits  of  Europe,  without  the  previous 
consent  of  the  company  signified  by  indorsement  thereon,  the  pol- 
icy should  be  void.  An  indorsement  provided  that  the  insured 
should  have  permission  to  reside  in  certain  parts  of  North  America, 
and  also  to  pass  from  one  port  of  Europe  to  another,  from  any 
part  of  America  to  another  part  within  certain  prescribed  limits, 
and  between  any  European  port  and  any  North  American  port. 
It  was  held  that  the  prohibition  contained  in  the  body  of  the  policy 
iind  the  conditions  in  the  memorandum  should  be  construed  to- 
gether, and  that  such  policy  prohibited  traveling  or  residing  in 
any  part  of  the  United  States  outside  of  the  prescribed  limits,  so 
that,  if  the  insured  violated  its  provisions,  the  policy  would  be  void. 
In  Converse  v.  Knights  Templars'  &  Masons'  Indemnity  Co.,  93 
Fed.  148,  35  C.  C.  A.  232,  the  policy  contained  a  condition  prohibit- 
ing residence  south  of  the  thirty-second  parallel  of  north  latitude 
between  July  1st  and  November  1st,  but  provided,  further,  that 
the  insured  might  pass  as  a  passenger  by  the  usual  routes  of  public 
conveyance  to  and  from  any  port  or  place  within  the  limits,  but, 
if  he  should  pass  beyond  or  without  the  foregoing  limits,  the  policy 
should  be  void.  The  court  held  that  the  meaning  of  the  clause 
was  that  if  the  insured  should  pass  beyond  the  limits  within  which 
residence  was  permitted,  except  to  go  as  a  passenger  by  the 
usual  lines  of  conveyance  between  ports  or  places  within  those 
limits,  then  the  policy  should  be  void;  that  is,  within  the  limits 
of  permissible  residence  he  was  allowed  to  pass,  even  though  in  so 
passing  his  journey  took  him  outside  of  those  limits.  In  construing 
the  meaning  of  the  phrase  "passing  as  a  passenger,"  the  court  said 
that  it  is  not  necessary,  in  order  to  be  a  passenger,  that  the  journey 
be  continuous.  While  he  might  not  remain  in  any  one  place,  so 
as  to  become  a  sojourner,  he  has  the  right  to  stop,  as  a  passen- 
ger or  traveler  may  expect  to  do,  for  any  business  of  health  or 
pleasure,  and  especially  when  sickness  makes  it  necessary. 

A  leading  case  involving  the  contruction  of  such  restrictions  is 
Casler  v.  Conn.  Mut.  Life  Ins.  Co.,  22  N.  Y.  427.  The  poHcy  con- 
tained the  condition  that  the  insured  should  not  pass  beyond  the 
settled  limits  of  the  United  States,  the  British  provinces,  and  Can- 
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ada.  The  insured  started  on  a  journey  to  California  by  the  over- 
land route  in  1850,  and  died  at  the  upper  crossing  of  the  South  Fork 
of  the  Platte  River,  a  locality  which  at  that  date  was  far  beyond 
any  settlements.  The  company  contended  that  the  words  "settled 
limits"  were  synonymous  with  the  phrase  "region  of  settlements," 
and  that  the  policy  was  consequently  forfeited.  The  court,  how- 
ever, regarded  the  words  "settled  limits"  as  meaning  the  authorized 
boundaries  of  the  United  States  and  territories,  saying  that  to 
construe  the  words  as  meaning  the  region  of  settlements  would 
still  leave  open  the  question  as  to  how  thickly  or  sparsely  a  given 
section  of  the  country  must  be  .populated,  to  come  within  the 
scope  of  the  words.  Referring  to  the  fact  that  in  the  state  of 
New  York  there  was  a  large  tract  of  country  unsettled  and  almost 
uninhabited  by  human  beings,  the  court  said  it  would  be  a  startling 
proposition  if,  when  the  person  insured  went  into  such  a  region 
for  the  purpose  of  hunting  or  other  amusement,  he  should  for- 
feit his  policy,  yet  the  region  was  beyond  the  region  of  settle- 
ments. Justice  Comstock  and  two  other  judges  dissented,  holding 
that  the  phrase  "settled  limits"  did  not  mean  authorized  bounda- 
ries, but  referred  to  the  territory  in  v/hich  settlers  were  residing; 
that  it  meant  the  region  of  civilized  habitation ;  that  the  policy  did 
not  prohibit  travel  or  residence  in  the  tracts  of  wild  land,  within 
the  boundaries  of  the  organized  states  and  territories,  but  that  the 
words  did  prohibit  travel  or  residence  in  that  portion  of  United 
States  territory  not  yet  settled, 

<d)    Permits  for  residence  and  travel. 

As  was  said  in  Bennecke  v.  Ins.  Co.,  105  U.  S.  355,  26  L.  Ed. 
990,  a  permit  cannot  be  inferred  from  the  mere  fact  that  the  agent 
had  applied  for  a  permit;  the  application  having  been  made  after 
the  death  of  the  insured,  and  never  granted.  Neither  will  a  permit 
be  implied,  subsequent  to  the  forfeiture,  merely  because  the  policy 
provides  for  the  granting  of  a  permit  on  reasonable  considera- 
tion. Thus,  in  Douglas  v.  Knickerbocker  Life  Ins.  Co.,  83  N.  Y. 
492,  affirming  45  N.  Y.  Super.  Ct.  313,  the  court  said  that,  as  the 
terms  for  such  permits  were  in  the  discretion  of  the  company,  if 
no  permit  had  been  asked  for  and  no  terms  fixed,  the  court  could 
not,  in  an  action  on  the  policy,  ascertain  what  a  reasonable  charge 
would  have  been,  and  allow  it. 

A  special  agent  of  a  life  insurance  company,  though  not  em- 
powered to  grant  permits  to  reside  in  a  restricted  territory,  is  au- 
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thorized  to  receive  applications  therefor  and  receipt  for  money  paid 
thereon,  according  to  Walsh  v.  ^tna  Life  Ins.  Co.,  30  Iowa,  133, 
6  Am.  Rep.  664.  Though,  as  said  in  Germania  Life  Insurance  Com- 
pany V.  Koehler,  168  111.  303,  48  N.  E.  297,  61  Am.  St.  Rep.  108, 
affirming  63  111.  App.  188,  if  the  agent  has  knowledge  of  the  fact 
it  is  not  the  duty  of  the  insured  to  give  notice  to  the  company  of 
his  intention  to  visit  or  reside  in  such  prohibited  regions,  but  it 
is  the  duty  of  the  agent  to  notify  the  company  thereof,  yet  according 
to  Lorie  v.  Connecticut  Mut.  Life  Ins.  Co.,  15  Fed.  Cas.  891,  a  mere 
casual  conversation  between  a  representative  of  the  insured  and 
the  agent  of  the  insurer  is  insufficient  as  a  permit  to  live  within  the 
prohibited  limits. 

In  Forbes  v.  American  Mut.  Life  Ins.  Co.,  15  Gray  (Mass.) 
249,  77  Am.  Dec.  360,  it  was  declared  in  the  application  and  in 
the  policy  that  the  insured  was  an  inhabitant  of  Valparaiso,  Chili. 
There  was  no  prohibition  against  traveling  or  residing  in  South 
America,  but  a  permit,  it  appeared,  was  issued  granting  permis- 
sion to  reside  in  Valparaiso.  It  was  held  that  this  permit  did  not 
modify  or  change  the  contract  already  entered  into.  It  was  ac- 
cepted by  the  agent  of  the  insured  without  authority  from  his 
principal,  and  cannot  be  resorted  to,  to  diminish  the  privilege  of 
foreign  residence  already  granted. 

(e)    Same — ConstTnction  of  permit. 

The  condition  in  regard  to  residence  and  travel  usually  is  that  the 
insured  shall  not  reside  or  travel  south  of  a  certain  parallel  of 
latitude  between  July  1st  and  November  1st.  Permits  for  residence 
or  travel  must,  in  view  of  this  condition,  be  construed  strictly  as  to 
time,  and  residence  or  travel  beyond  the  period  for  which  the  per- 
mit is  issued  will  forfeit  the  policy. 

Germania  Ins.  Co.  v.  Rudwig,  80  Ky.  223 ;  Schmidt  v.  Charter  Oak  Ins. 
Co.,  2  Mo.  App.  339 ;  Ralnsford  v.  Royal  Ins.  Co.,  33  N.  T.  Super. 
Ct.  453. 

It  was  held,  in  Walsh  v.  ^tna  Life  Ins.  Co.,  30  Iowa,  133,  6 
Am.  Rep.  664,  that  postdating  such  a  permit  to  reside  within  the 
prohibited  territory  does  not  prevent  it  from  operating  in  accord- 
ance with  the  intent  of  the  parties,  and  that,  where  the  permission 
was  postdated  as  of  November  1st,  it  would  operate  from  delivery, 
and  not  from  the  date  it  purported  to  bear.  In  Rainsford  v.  Royal 
Ins.  Co.,  33  N.  Y.  Super.  Ct.  453,  affirmed  without  opinion  in  52 
N.  Y.  636,  where  a  permit  was  issued  on  October  22d,  the 
B.B.lNS.— 140 
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court  held  that  the  most  favorable  construction  that  could  be  given 
to  the  permit  was  that  the  insured  might  proceed  immediately 
after  its  date,  but  must  return  before  July  1st  of  the  next  year. 

An  important  and  leading  case,  involving  the  effect  of  a  permit 
to  reside  within  the  prohibited  limits,  is  Welts  v.  Connecticut 
Mut.  Life  Ins.  Co.,  46  Barb.  (N.  Y.)  412,  where  the  policy  con- 
tained a  condition  that  the  insured  should  not,  without  the  consent 
of  the  insurer,  visit  those  parts  of  the  United  States  lying  south 
of  the  thirty-sixth  degree  of  north  latitude  between  the  1st  days 
of  June  and  November.  In  consideration  pi  an  extra  premium  the 
insurer  indorsed  on  the  policy  a  permit  allowing  the  insured  to  go 
to  any  part  of  the  United  States  south  of  the  thirty-sixth  degree 
of  north  latitude,  to  reside  there  and  return  within  one  year,  with- 
out prejudice  to  the  policy.  The  permit  was  conditioned,  how- 
ever, that  the  insured  was  not  protected  against  death  from  any 
of  the  casualties  or  consequences  of  the  War  of  the  Rebellion  or 
belligerent  forces.  He  was  killed  by  a  roving  band  of  robbers, 
far  in  the  rear  of  and  not  connected  with  any  hostile  forces.  The 
court  held  that  the  permit  was  to  be  construed  with  reference  to  the 
known  disturbed  condition  of  the  country  at  the  time  it  was  given, 
and  that  the  parties  must  be  deemed  to  have  known  what  the  ordi- 
nary perils  were  in  the  country  where  the  insured  proposed  to  go. 
This  case  was  affirmed  in  48  N.  Y.  34,  8  Am.  Rep.  518,  but  the  Court 
of  Appeals  held  that  as  a  matter  of  fact  the  insured,  at  the  time  his 
death  occurred,  was  actually  north  of  the  limiting  boundary. 

A  somewhat  similar  question  was  presented  in  Pohalski  v.  Mut. 
Life  Ins.  Co.,  36  N.  Y.  Super.  Ct.  234,  where  the  insured  was  permit- 
ted to  go  to  Cuba,  provided  he  returned  before  April  1,  1871,  he  to 
take  his  own  risk  of  death  from  epidemics.  The  insured  died 
of  yellow  fever  February  22,  1871.  It  appeared  that  yellow  fever 
did  not  prevail  as  an  epidemic  in  Cuba  during  January  and  Feb- 
ruary. The  court  held  that  the  word  "epidemic"  was  to  be  con- 
strued in  its  ordinary  sense,  and  not  in  its  medical  sense,  and  a 
stipulation  for  exemption  from  liability  referred  only  to  disease  that 
might  prevail  to  such  an  extent  that  it  would  be  called  epidemic  in 
an  ordinary  sense. 

A  permit  to  travel  was  construed  in  Hathaway  v.  Trenton  Life 
&  Fire  Ins.  Co.,  11  Cush.  (Mass.)  448.  The  permit  allowed  the 
insured  to  make  one  voyage  out  and  home  to  California  around 
Cape  Horn  or  by  Vera  Cruz.  The  insured,  being  taken  sick  in 
California,  returned  home  by  way  of  Panama.    The  court  held  that 
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the  policy  was  forfeited,  though  there  was  no  usually  tra/eled 
route  by  way  of  Vera  Cruz,  and  the  insured  had  in  fact  returned 
home  the  shortest  and  safest  way.  The  ground  of  the  decision 
was  that  the  permit  was  not  a  general  license,  but  a  carefully  de- 
fined and  restricted  permission.  The  company  was  not  obliged  to 
give  any  permit,  and  in  doing  so  it  had  a  right  to  fix  its  own 
terms  and  to  circumscribe  within  such  limitations  as  it  deemed 
expedient.  It  is  only  to  the  extent  conceded  that  the  insured  was 
released  from  the  prohibition  in  the  policy. 

A  leading  case  is  Bevin  v.  Conn.  Mut.  Life  Ins.  Co.,  23  Conn.  244. 
The  policy  was  issued  on  the  life  of  one  going  to  California,  and  a 
permit  was  issued,  authorizing  the  insured  to  go  in  a  decked  vessel 
from  certain  ports  of  the  United  States  to  and  from  any  port  in 
North  and  South  America,  except  Chagres,  and  reside  in  California 
for  the  term  of  one  year.  The  insured  sailed  from  New  York  to 
Vera  Cruz,  crossed  by  land,  and  sailed  from  the  opposite  port  for 
California.  The  company  claimed  a  forfeiture  on  the  ground  that 
he  had  crossed  Mexico,  whereas  he  should  have  gone  around  the 
Cape  by  sea.  The  question  was  not  passed  on,  as  the  case  was' 
decided  on  a  question  of  waiver ;  but  the  court  intimates  that  such 
an  objection  could  not  be  sustained,  as  it  was  entirely  foreign  to 
the  merits  of  the  claim.  In  Taylor  v.  .^^tna  Life  Ins.  Co.,  13  Gray 
(Mass.)  434,  where  a  permit  was  issued  allowing  the  insured  to 
pass  by  sea  between  certain  ports  in  "first-class  decked  vessels," 
the  court  held  that  such  permit  did  not  require  him  to  go  as  a  first- 
class  passenger,  and  that  his  policy  was  not  forfeited  by  going  as 
a  steerage  passenger;  the  court  remarking  that  it  could  not  know, 
judicially  or  otherwise,  that  life  is  less  safe  in  the  steerage  than  in 
any  other  part  of  the  vessel, 

(f)    Same — Effect  of  inability  to  return  initliin  limit  of  permit. 

The  ability  or  inability  of  the  insured  to  return  within  the  pre- 
scribed limits  at  the  expiration  of  his  permit  to  travel  in  a  pro- 
hibited district  was  considered  in  Baldwin  v.  N.  Y.  Life  Ins.  & 
Trust  Co.,  16  N.  Y.  Super.  Ct.  530.  The  permit  was  issued  to 
travel  and  reside  within  the  prohibited  district,  provided  the  in- 
sured should  be  north  of  the  south  boundary  of  Virginia  by  July 
10,  1854.  In  pursuance  of  the  permit,  insured  went  to  Florida,  and 
was  taken  sick  there  June  11th,  and  was  unable  to  travel,  so  as  to 
be  north  of  the  prescribed  line  by  July  10th,  and  in  fact  died  in 
Florida,  July  20th.    The  court  held  that  the  policy  was  not  for- 
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feited;  that,  as  the  insured  intended  in  good  faith  to  perform  the 
condition,  but  was  prevented  by  act  of  God,  without  any  fault 
or  neglect  of  his  own,  the  nonperformance  did  not  forfeit  his  rights. 
The  decision  was  based  on  the  general  principle  that,  where  the 
performance  of  a  condition  such  as  existed  in  this  case  rests  with 
the  insured  exclusively,  and  does  not  admit  of  his  employing  an 
agent,  and  is  wholly  personal,  and  he  is  prevented  from  the  per- 
formance by  act  of  God,  the  condition  is  saved." 

A  like  question  was  involved  in  the  later  case  of  Evans  v. 
United  States  Life  Ins.  Co.,  64  N.  Y.  304,. affirming  3  Hun,  587,  6 
Thomp.  &  C.  331.  A  permit  for  travel  and  residence  in  the  South 
was  obtained,  expiring  July  1,  1870,  and  was  not  renewed.  The 
insured,  however,  remained  in  the  South  until  his  death  in  1872. 
It  appeared  that  the  insured  was  unable  to  return  because  of  ill 
health.  The  court,  however,  took  a  view  directly  contrary  to  that 
taken  in  the  Baldwin  Case,  and  held  that  the  mere  inability  to  re- 
turn because  of  ill  health  did  not  excuse  the  insured.  He  was  in 
feeble  health  when  he  went  South,  and  must  be  considered  as 
having  taken  the  chances  of  being  able  to  return.  He  had  no 
right  to  go  so  far  South  that  he  could  not  return,  and  cannot  claim 
that  his  return  was  rendered  impossible  by  act  of  God,  and  thus 
excuse  the  breach  of  the  condition. 

Mr.  Joyce  does  not  regard  these  two  cases  as  conflicting,  basing 
his  conclusion  on  the  fact  that  in  the  Baldwin  Case  the  insured 
left  the  North  in  good  health,  and  was  taken  suddenly  ill,  ren- 
dering him  unable  to  return,  and  in  the  other  case  he  had  left  the 
North  in  feeble  health,  and  must  be  regarded  as  having  gone  at  his 
own  risk.'  However,  in  Wheeler  v.  Conn.  Mut.  Life  Ins.  Co.,  82 
N.  Y.  543,  37  Am.  Rep.  594,  where  the  point  involved  was  a  failure 
to  pay  premiums  because  of  the  insanity  of  the  insured,  the  court 
regards  the  Baldwin  Case  as  overruled  by  the  Evans  Case." 

2  Compare  Carpenter  T.   Stevens,   12  624,  relating  to  the  performance  of  con- 
Wend.  (N.  X.)  589,  People  v.  Manning,  ditions  generally. 
8  Cow.  (N.  Y.)  297,  18  Am.  Dec.  451,  s  Joyce  on  Insurance,  vol.  3,  i  2235. 
and  Taylor  v.  Bullen,  6  Cow.  (N.  T.) 
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5.  EXCESSIVE  USE  OF  INTOXICATING  I.IQUOBS  OB  NABCOTICS. 

(a)  Continuing  warranties  and  conditions  as  to  habits. 

(b)  What  constitutes  breach  of  warranty  or  condition. 

(c)  Same — What  constitutes  intemperance. 

(d)  Same — Impairment  of  health. 

(a)    Continuing  warranties  and  conditions  as  to  habits. 

In  a  comparatively  early  case  (Reichard  v.  Manhattan  Life  Ins. 
Co.,  31  Mo.  518)  the  question  was  raised  whether  a  statement  by 
the  applicant  for  insurance  as  to  his  habits  at  the  time  the  applica- 
tion was  made  could  be  regarded  as  a  continuing  warranty.  But 
the  court  held  that,  if  the  representation  was  true  at  the  time  it 
was  made,  the  habits  of  the  insured  subsequent  to  the  issuance  of 
the  policy  could  not  affect  the  right  of  recovery.  On  the  other 
hand,  where  there  was  a  warranty  that  the  insured  was  not  addicted 
to  the  intemperate  use  of  alcoholic  stimulants  and  did  not  habitually 
use  intoxicating  drinks  as  a  beverage,  as  in  Horton  v.  Equitable 
Life  Assur.  Soc,  3  Alb.  Law  J.  (N.  Y.)  233,  the  court  held  that, 
though  the  statement  had  force  as  a  present  agreement  as  to  an  ex- 
isting fact,  it  was  also  available  as  an  implied  agreement  that  no 
claim  should  be  made  under  the  contract,  if  the  claim  arose  on 
account  of  the  existence  of  the  particular  condition  or  acts  war- 
ranted against,  and  the  statement  was  therefore  in  the  nature  of  a 
continuing  warranty.  It  would  seem,  however,  that  the  case  is  op- 
posed to  the  general  doctrine  as  to  continuing  warranties. 

The  cases  discussed  in  the  foregoing  paragraph  dealt  with  af- 
firmative statements  as  to  existing  facts.  Generally  the  statement 
is  in  the  form  of  an  agreement  as  to  the  future  conduct  of  the 
insured  that  he  will  not  practice  any  pernicious  habit  that  obviously 
tends  to  shorten  life.  Whether  this  statement  can  be  regarded  as  a 
continuing  warranty  was  the  issue  in  Knecht  v.  Mutual  Life  Ins.  Co., 
90  Pa.  118,  35  Am.  Rep.  641.  The  policy,  while  it  contained  the  gen- 
eral provision  that  if  any  of  the  statements  or  declarations  made  in 
the  application,  upon  the  faith  of  which  the  policy  is  issued,  shall 
be  found  in  any  respect  untrue  the  policy  shall  be  void,  did  not 
contain  any  provision  that  the  policy  should  be  void  if  the  in- 
sured practiced  pernicious  habits.  The  court  held,  therefore,  that 
the  statement  as  to  habits  could  be  construed  merely  as  a  declara- 
don  of  intention,  and  not  as  a  promissory  warranty.  To  be  dis- 
tinguished from  this  case  is  Knight  v.  Mutual  Life  Ins.  Co.,  9  Wkly. 
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Notes  Cas.  (Pa.)  501.  In  the  original  application,  the  insured 
stated  that  he  does  not  now,  nor  will  he,  practice  any  pernicious 
habit  that  tends  to  shorten  life.  The  original  policy  was  surren- 
dered for  a  paid-up  policy,  and  at  the  same  time  the  insured  signed 
a  declaration  stating  that  he  guarantied  that  he  does  not  and  will 
not  practice  any  bad  or  vicious  habit  that  tends  to  the  shortening  of 
life.  The  court  held  that  the  word  "guaranty"  was  equivalent  to 
"warrant"  and  that  the  declaration  was  a  promissory  warranty. 

The  general  rule  as  to  the  stipulations  regarding  pernicious  habits 
is  undoubtedly  that  laid  down  in  Schultz  v.  Mutual  Life  Ins.  Co. 
(C.  C.)  6  Fed.  672,  where  the  policy  recitell  that  it  was  issued  on 
the  condition  that,  if  any  of  the  statements  and  declarations  in  the 
application,  on  the  faith  of  which  the  policy  was  issued,  shall  be 
found  in  any  respect  untrue,  the  policy  shall  be  void.  The  court 
held  that  this  made  any  statement  regarding  the  future  conduct  of 
the  insured  a  promissory  warranty,  and  that,  therefore,  a  state- 
ment as  to  practicing  pernicious  habits  became  a  promissory  war- 
ranty, a  breach  of  which  would  avoid  the. policy.  In  view  of  the 
decision  in  this  and  other  cases  where  the  question  has  arisen,  it 
must  be  regarded  as  in  consonance  with  the  weight  of  authority  that 
statements  or  stipulations  as  to  the  future  habits  of  the  insured  are 
promissory  warranties. 

That  such  stipulations  are  promissory  or  continuing  warranties  Is  also 
asserted  in  HolterhofC  v.  Mutual  Ben.  Life  Ins.  Co.,  5  Ohio  Dec. 
141,  3  Am.  Law  Rec.  272;  Northwestern  Masonic  Aid  Ass'n  v. 
Bodurtha,  23  Ind.  App.  121,  53  N.  B.  787,  77  Am.  St.  Rep.  414; 
Union  Life  Ins.  Co.  v.  Jameson,  31  Ind.  App.  28,  67  N.  E.  199. 

In  Waters  v.  Supreme  Conclave  Knights  of  Damon,  105  Ga.  151, 
31  S.  E.  155,  the  insured  stated  in  his  application:  "I  agree  that 
this  order  shall  not  be  responsible  under  this  contract  if  my  health 
shall  become  impaired  by  the  use  of  narcotics  or  alcoholic,  vinous, 
or  malt  liquors."  In  the  statement  to  the  medical  examiner  he 
agreed  "that  the  excessive  use  of  liquor  or  narcotics  shall  forfeit 
my  membership."  The  policy  made  the  statements  in  the  appli- 
cation and  to  the  medical  examiner  a  part  of  the  contract.  It 
was  held  that  as,  by  accepting  the  policy,  he  agreed  that  his 
statements  should  form  part  of  the  contract,  the  agreement  set  out 
must  be  regarded  as  a  promissory  warranty.  Similarly,  in  Wood- 
men of  the  World  v.  Grace  (Miss.)  28  South.  832,  it  was  held  that 
a  condition  that  the  certificate  of  membership  shall  be  void  if  the 
insured  becomes  so  far  intemperate  as  to  impair  his  health  must 
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be  regarded  as  a  promissory  warranty.  Such  a  provision  was  re- 
garded as  a  condition  subsequent  in  Davey  v.  ^tna  Life  Ins.  Co. 
(C.  C.)  20  Fed.  482,  and  Davey  v.  ^tna  Life  Ins.  Co.  (C.  C.)  38  Fed. 
G50.  Even  a  statement  as  to  the  present  use  of  intoxicating  liquors 
was  regarded  as  in  the  nature  of  a  condition  subsequent  in  Hor- 
ton  V.  Equitably  Life  Assur.  Soc,  3  Alb.  Law  J.  (N.  Y.)  233 ;  but, 
as  before  remarked,  the  case  does  not  seem  to  be  in  accord  with  the 
general  doctrine.  In  Phoenix  Mutual  Life  Ins.  Co.  v.  Raddin,  120 
U.  S.  183,  7  Sup.  Ct.  500,  30  L.  Ed.  644,  the  condition  was  that,  if 
the  insured's  habits  became  so  far  different  from  the  condition  at 
the  time  the  application  was  issued  as  to  make  the  risk  more  haz- 
ardous, the  policy  should  be  void. 

In  Supreme  Council  Royal  Templars  v.  Curd,  111  111.  284,  the 
insured  agreed  that,  if  he  should  violate  his  pledge  of  total  ab- 
stinence, his  rights  should  be  forfeited.  The  certificate  recited  that 
it  was  issued  on  the  express  condition  that  the  insured  shall,  while 
a  member  of  the  order,  faithfully  maintain  his  pledge  of  total  ab- 
stinence. These  conditions  appear  to  have  been  regarded  by  the 
court  as  in  the  nature  of  conditions  subsequent.  So,  in  Hogins 
V.  Supreme  Council  Champions  of  Red  Cross,  7'6  Cal.  109,  18  Pac. 
125,  9  Am.  St.  Rep.  173,  where  the  certificate  contained  the  recital 
that  it  was  issued  on  the  express  condition  that  the  insured  shall 
comply  with  the  laws,  rules,  and  requirements,  and  the  distinguish- 
ing feature  of  the  order  was  its  requirement  of  abstinence  from 
the  use  of  liquor  as  a  beverage,  the  court  said  that,  though  the 
certificate  does  not  in  so  many  words  provide  that  payment  of 
benefits  is  contingent  on  the  express  condition,  such  is  clearly  its 
intent.  The  condition  must,  therefor,  be  regarded  as  relating  to  the 
future,  and  not  as  a  condition  precedent  to  the  certificate  taking 
effect. 

Whether  the  agreements  or  stipulations  as  to  the  excessive  use  of 
liquors  and  narcotics  be  regarded  as  promissory  warranties  or  as 
conditions  subsequent,  a  failure  to  comply  therewith  is  generally  a 
ground  of  forfeiture. 

Reference  may  be  made  to  Schultz  v.  Mutual  Life  Ins.  Co.  of  New- 
York  (C.  C.)  6  Fed.  672;  Davey  v.  jEtna  Life  Ins.  C!o.  (C.  C.)  20 
Fed.  482;  Phoenix  Mut.  Life  Ins.  Co.  v.  Raddin,  120  U.  S.  183,  7 
Sup.  Ct.  500,  30  L.  Ed.  644;  ^tna  Life  Ins.  Co.  v.  Davey,  123  U. 
S.  739,  8  Sup.  Ct.  331,  31  L.  Ed.  315 ;  .^tna  Life  Ins.  Co.  v.  Ward, 
140  U.  S.  76,  11  Sup.  Ct.  720,  35  L.  Ed.  371;  Hogins  v.  Supreme 
Council  Champions  of  Red  Cross,  76  Cal.  109,  18  Pac.  125;  9 
Am.  St.  Rep.  173;  Waters  v.  Supreme  Conclave  Knights  of  Damon, 
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105  Ga.  151,  31  S.  B.  155;  Supreme  Council  Royal  Templars  r. 
Curd,  111  III.  284;  Marcoux  v.  Society  of  Beneficence  St.  John 
Baptist,  91  Me.  250,  39  Atl.  1027;  Smith  v.  Knights  of  Father 
Matthew,  36  Mo.  App.  192;  HolterhofC  v.  Mutual  Ben.  Life  Ins. 
Co.,  5  Ohio  Dec.  141,  3  Am.  Law  Rec.  272;  Kempe  v.  Woodmen  of 
the  World  (Tex.  Civ.  App.)  44  S.  W.  688. 

In  Marcoux  v.  Society  of  Beneficence  St.  John  Baptist,  91  Me. 
250,  39  Atl.  1027,  the  rules  of  the  association  provided  that  sick 
benefits  should  not  be  paid  to  a  member  whose  sickness  was  due 
to  intemperance,  and,  further,  that  the  association  should  not  be 
liable  to  a  beneficiary  for  death  benefits,*  unless  the  member  at 
the  time  of  his  death  was  entitled  to  sick  benefits.  The  member 
fell  out  of  his  wagon  and  was  so  injured  that  he  died  in  about 
24  hours,  the  accident  being  due  to  intoxication.  The  court  held 
that  as,  under  the  rules,  he  was  not  entitled  to  sick  benefits  by  rea- 
son of  his  intemperance,  the  policy  was  forfeited  entirely  by  such 
clause.  In  Knecht  v.  Mutual  Life  Ins.  Co.,  90  Pa.  118,  35  Am.  Rep. 
641,  the  applicant  declared  "that  he  does  not  now,  nor  will  he,  prac- 
tice any  pernicious  habit  which  obviously  tends  to  the  shortening 
of  life."  At  the  time  of  making  the  application  the  applicant  was  of 
correct  and  temperate  habits.  Some  years  after  the  issuing  of 
the  policy  he  became  addicted  to  the  use  of  intoxicating  drinks, 
from  the  immoderate  use  of  which  he  was  attacked  with  delirium 
tremens,  from  the  effects  of  which  he  died.  It  was  held  that  in 
the  absence  of  any  clause  in  the  policy  avoiding  it  in  case  the 
assured  should  practice  any  such  habit,  and  of  any  covenant  or 
warranty  on  his  part  that  he  would  not  do  so,  his  mere  declara- 
tion to  that  effect  in  the  application  was  not  sufficient  to  avoid  the 
policy. 

(b)   What  constitntes  lireacli  of  nrarranty  or  condition. 

The  intemperance  or  other  pernicious  habit  which  will  constitute 
a  breach  of  the  warranty  or  condition  relating  to  the  conduct  of  the 
insured  must  exist  in  fact.  This  is  the  rule  laid  down  in  Janneck 
V.  Metropolitan  Life  Ins.  Co.,  13  App.  Div.  514,  43  N.  Y.  Supp. 
669,  affirmed  in  162  N.  Y.  574,  57  N.  E.  182.  The  policy  contained 
a  condition  that,  should  the  insured  become  so  intemperate  as  to 
impair  his  health  or  induce  delirium  tremens,  the  company  would 
have  the  unquestioned  right,  upon  becoming  satisfied  of  such  fact, 
to  terminate  the  contract.  It  was  contended  that  the  company 
was  the  sole  judge  as  to  whether  or  not  the  insured  had  become 
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SO  intemperate  as  to  impair  his  health.  The  court  says,  however, 
that  the  language  of  the  policy  does  not  confer  upon  the  company 
an  arbitrary  right  to  declare  itself  satisfied  and  thereupon  to  termi- 
nate the  contract.  To  enable  the  company  to  terminate  the  con- 
tract under  the  condition,  such  intemperance  as  to  impair  health 
must  exist  in  fact. 

According  to  ^tna  Life  Ins.  Co.  v.  Ward,  140  U.  S.  76,  11  S. 
Ct.  720,  35  L.  Ed.  371,  affirming  Davey  v.  ^tna  Life  Ins.  Co.  (C.  C.  i 
38  Fed.  650,  a  condition  that  the  policy  should  be  void  if  the  in- 
sured should  become  so  fcir  intemperate  as  to  impair  his  health  is 
not  broken  if  his  health  was  impaired  or  his  death  caused  by  the 
excessive  use  of  alcoholic  stimulants  taken  in  good  faith  for  medical 
purposes  and  vmder  medical  advice.  But,  even  if  the  insured  has, 
by  reason  of  the  nature  of  hi^  employment,  become  physically  weak 
and  exhausted,  so  that  he  was,  as  he  believed,  compelled  to  resort  to 
stimulants,  as  in  Union  Life  Ins.  Co.  v.  Jameson,  31  Ind.  App.  28, 
67  N.  E.  199,  such  belief  will  not  excuse  an  excessive  indulgence 
in  the  use  of  liquor.  The  fact  that  drunkenness  is  a  disease,  and 
that  a  return  to  dissipation  is  a  recurrence  of  a  disease  over  which 
the  person  has  no  control,  does  not  prevent  such  recurrence  from 
being  a  breach  of  a  promissory  warranty  in  an  insurance  contract 
not  to  use  liquor  to  excess,  according  to  Northwestern  Masonic 
Aid  Ass'n  v.  Bodurtha,  23  Ind.  App.  121,  53  N.  E.  787,  77  Am.  St. 
Rep.  414. 

An  interesting  case  is  Union  Central  Life  Ins.  Co.  v.  Hughes' 
Adm'r,  110  Ky.  26,  60  S.  W.  850.  The  poHcy  provided  that  if  in- 
sured should  become  intemperate  in  the  use  of  intoxicating  liquors 
the  company  might,  at  its  option,  cancel  the  policy,  and  that  if  in- 
sured should  die  during  or  by  reason  of  the  violation  of  that  con- 
dition the  reserve  value  only  should  be  paid.  It  was  held  that  the 
policy  was  not  forfeited  where  insured,  who  died  of  consumption, 
was  not  intemperate  in  the  use  of  intoxicants  at  the  time  of  his 
death,  though  he  had  been  so  up  to  the  time  he  became  an  invalid, 
six  months  before  he  died. 

(c)    Same — Wiiat  constitutes  intemperance. 

As  was  pointed  out  in  discussing  the  affirmative  warranty  or 
representation  as  to  the  habits  of  the  insured,  to  say  that  a  man  is 
temperate  does  not  necessarily  mean  that  he  abstains  wholly  from 
the  use  of  liquor.^     This  rule  was  applied  to  the  promissory  war- 

1  See  ante,  p.  2056. 
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ranty  in  Meacham  v.  New  York  State  Mut.  Benefit  Ass'n,  120  N.  Y. 
237,  24  N.  E.  283,  where  the  insured  in  his  application  promised  to 
remain  temperate.  It  was  held  that  this  did  not  mean  that  he 
should  totally  abstain  from  the  use  of  intoxicants.  The  warranty 
merely  is  that  his  habit  will  be  to  refrain  from  the  excessive  in- 
dulgence in  the  use  of  intoxicants. 

The  rule  would  seem  to  receive  support,  also,  in  Northwestern 
Mut.  Life  Ins.  Co.  v.  Muskegon  Nat.  Bank,  122  U.  S.  501,  7  Sup.  Ct. 
1221,  30  L.  Ed.  1100,  where  the  policy  contained  a  condition  that, 
if  the  insured  should  become  habitually  intemperate,  the  policy 
should  be  void.  The  court  says  it  knows  of  no  established  legal 
definition  of  the  words  "habitually  intemperate."  For  the  purposes 
of  this  case  it  apparently  adopts  the  rule  that  a  single  or  occa- 
sional excess  does  not  make  a  man  an  habitual  drunkard;  but, 
where  the  habit  and  rule  of  a  man's  life  is  to  indulge  periodically 
and  with  increasing  frequency  and  violence  in  excessive  fits  of  in- 
temperance, such  a  use  of  liquor  may  properly  justify  the  finding 
of  habitual  drunkenness.  But  the  court  recognizes  the  fact  that 
the  true  meaning  of  the  words  is  for  the  jury.  What  constitutes 
habitual  intemperance  was  also  defined  in  Holterhoff  v.  Mutual 
Benefit  Life  Ins.  Co.,  5  Ohio  Dec.  141,  3  Am.  Law  Rec.  272,  where 
the  court  said  that  if  the  insured  had  such  an  appetite  for  intoxi- 
cating liquor  as  that  a  single  indulgence  necessitated  a  repetition  of 
it  and  led  him  into  what  has  been  called  "sprees,"  and  these  sprees 
were  frequent  and  rendered  him  incapable  of  controlling  his  ap- 
petite while  they  continued,  then,  although  there  were  intervals 
during  which  he  remained  entirely  sober,  there  was  such  a  repetition 
of  acts  of  drinking  as  amounted  to  a  habit. 

In  ^tna  Life  Ins.  Co.  v.  Davey,  123  U.  S.  739,  8  Sup.  Ct.  331, 
31  L.  Ed.  315,  reversing  (C.  C.)  20  Fed.  482,  the  court  regarded 
as  erroneous  instructions  the  effect  of  which  seemed  to  be  that  the 
condition  that  the  policy  should  be  void  if  the  insured  became  so 
far  intemperate  as  to  impair  his  health  was  not  broken  unless  the 
intemperance  became  a  habit  or  rule  of  life  after  the  policy  was 
issued.  As  the  controlling  cause  of  death  may  have  been  an 
excessive  and  continuous  use  of  liquor  for  several  days  imme- 
diately preceding  death,  this  would  be  a  breach  of  the  condition, 
though  his  intemperance  was  not  such  as  to  constitute  a  habit  of 
life.  In  this  connection  the  court  lays  down  the  following  rule: 
"If  the  substantial  cause  of  the  death  of  the  insured  was  an  ex- 
cessive use  of  alcoholic  stimulants,  not  taken  in  good  faith  for 
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medical  purposes  or  under  medical  advice,  his  health  was  impaired 
by  intemperance,  within  the  meaning  of  the  words  'so  far  intem- 
perate as  to  impair  health,'  though  he  may  not  have  had  delirium 
tremens,  and  though  he  had  not  previously  indulged  in  strong 
drink  for  a  long  period  of  time,  nor  so  frequently  as  to  become 
habitually  intemperate."  The  case  is  to  be  distinguished  from  In- 
surance Co.  V.  Muskegon  Bank,  122  U.  S.  502,  7  Sup.  Ct.  1221, 
30  L.  Ed.  1100,  in  that  the  condition  in  that  case  was  that  the  policy 
should  be  void  if  the  insured  became  habitually  intemperate,  or  so 
far  intemperate  as  to  impair  health  or  induce  delirium  tremens. 
No  question  was  made  as  to  the  meaning  of  the  words  "so  far  in- 
temperate as  to  impair  health."  The  contention  was  as  to  what 
constituted  habitual  intemperance.  It  was  conceded  that  there 
might  be  and  was  a  difference  between  habitual  intemperance  and 
intemperance  that  impaired  health.  On  the  second  trial,  reported 
in  (C.  C.)  38  Fed.  650,  the  court,  following  the  decision  of  the 
Supreme  Court,  instructed  the  jury  that,  if  the  insured  died  from  a 
single  debauch,  he  became  so  far  intemperate  as  to  impair  his 
health,  though  he  had  previous  thereto  led  a  temperate,  and  even 
strictly  abstemious,  life.  This  case  was  affirmed  as  .^tna  Life 
Ins.  Co.  V.  Ward,  140  U.  S.  76,  11  Sup.  Ct.  720,  35  L.  Ed.  371. 
The  rule  thus  laid  down  was  followed  in  Connecticut  Mut.  Life 
Ins.  Co.  V.  Attee,  3  Ohio  Cir.  Ct.  R.  650,  2  O.  C.  D.  378. 

(d)    Same — Impairment  of  health. 

Where  the  condition  is  that  the  policy  shall  be  void  if  the  insured 
becomes  so  far  intemperate  as  to  impair  his  health,  intemperance 
alone  is  not  sufficient  to  forfeit  the  policy.  This  is  the  rule  asserted 
in  Odd  Fellows'  Mut.  Life  Ins.  Co.  v.  Rohkopp,  94  Pa.  59,  where  the 
policy  was  conditioned  to  be  void  if  the  insured  should  become 
so  far  intemperate  as  to  seriously  or  permanently  impair  his  health 
or  induce  delirium  tremens,  and  it  appeared  that  the  insured  had 
become  habitually  intemperate  and  had  been  so  for  years.  It  was 
held  that  this  fact,  standing  by  itself,  was  insufficient.  It  was  nec- 
essary to  show  in  addition  that  his  health  had  been  seriously  or 
permanently  impaired  thereby.  Such  seems  to  be  the  rule,  also,  in 
Janneck  v.  Metropolitan  Life  Ins.  Co.,  57  N.  E.  182,  162  N.  Y.  574, 
affirming  13  App.  Div.  514,  43  N.  Y.  Supp.  669,  and  Williford  v. 
^tna  Life  Ins.  Co.,  42  S.  E.  165,  64  S.  C.  329.  As  said  in  Wood- 
men of  the  World  v.  Gilliland,  11  Okl.  384,  67  Pac.  485,  the 
limitation  as  to  the  use  of  liquors  or  drugs  is  intended  to  protect 
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the  association  from  their  physical  effects  on  the  health  of  the  in- 
sured, and  is  not  designed  to  afford  protection  against  the  effects 
on  the  morality  of  the  members,  or  to  protect  the  insured  against 
the  effect  of  his  own  vicious  habits,  except  so  far  as  such  habits 
affect  the  association.  A  similar  line  of  reasoning  was  employed  in 
Connecticut  Mut.  Life  Ins.  Co.  v.  Attee,  3  Ohio  Cir.  Ct.  R.  650,  2 
O.  C.  D.  378. 

It  was  said  in  Davey  v.  ^tna  Life  Ins.  Co.  (C.  C.)  20  Fed.  482, 
that,  under  a  condition  that  the  policy  should  be  void  if  the  in- 
sured should  become  so  far  intemperate  as  to  impair  his  health, 
the  impairment  of  the  health  contemplatetl  is  not  necessarily  per- 
manent or  irremediable,  nor  is  it  the  temporary  indisposition  or  dis- 
turbance usually  resulting  from  a  drunken  debauch,  but  it  is  the 
development  of  disease  or  the  impairment  of  constitutional  vigor 
by  the  use  of  intoxicating  beverages.  Though  not  directly  stated^ 
such  would  seem  to  be  the  rule  approved  in  2£itna,  Life  Ins.  Co.  v. 
Ward,  140  U.  S.  76,  11  Sup.  Ct.  720,  35  L.  Ed.  371,  where  it  was 
said  that  an  instruction  that  impairment  of  health  caused  by  in- 
temperance would  render  the  policy  void  was  sufficient,  without 
a  further  instruction  that  it  was  not  necessary  that  the  insured's 
health  should  become  so  far  impaired  as  to  cause  his  death.  This 
rule  was  subsequently  reasserted  in  Connecticut  Mutual  Life  Ins. 
Co.  V.  Attee,  3  Ohio  Cir.  Ct.  R.  650,  2  O.  C.  D.  378. 

On  the  other  hand,  it  was  held  in  ^tna  Ins.  Co.  v.  Deming,  123 
Ind.  384,  24  N.  E.  86,  375,  that,  to  work  a  forfeiture  of  a  life  insur- 
ance policy  under  a  condition  avoiding  it  if  the  assured  "shall  be- 
come so  far  intemperate  as  to  impair  his  health  seriously  and  per- 
manently or  induce  delirium  tremens,"  it  is  not  sufficient  that  the 
assured  indulged  in  the  use  of  intoxicating  liquors  to  the  extent  of 
impairing  his  health  seriously,  unless  the  impairment  was  perma- 
nent. Such  seems  to  be  the  doctrine,  also,  of  Woodmen  of  the 
World  V.  Gilliland,  11  Okl.  384,  67  Pac.  485.  That  the  question  as 
to  what  degree  of  intemperance  will  be  regarded  as  impairing  the 
health  depends  on  the  physical  condition  of  the  insured  from  other 
causes  is  indicated  by  Janneck  v.  Metropolitan  Life  Ins.  Co.,  13  App. 
Div.  514,  43  N.  Y.  Supp.  669.  Where  the  defense  is  a  forfeiture  by 
reason  of  assured's  having  become  so  far  intemperate  as  to  induce 
delirium  tremens,  it  is  proper  to  define  "delirium  tremens"  as  "that 
diseased  condition  of  the  brain  said  to  be  produced  by  the  excessive 
and  prolonged  use  of  spirituous  liquors,"  according  to  Mtm.  Ins.. 
Co.  V.  Deming,  123  Ind.  384,  24  N.  E.  86,  375. 
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«.  EFFECT  OF. BREACH  OF  PBOMISSORT  AVARBANTY  OB  CON- 
DITION SUBSEQUENT. 

(a)  The  general  rule. 

(b)  Qualification  of  rule. 

(c)  Same — Necessity  of  provisions  for  forfeiture. 

(d)  Same — Other  penalty  provided. 

(e)  Substantial  or  literal  compliance. 

(f)  Effect  of  breach  of  condition  as  dependent  on  relation  to  cause  of 

death. 

(g)  Breach  of  warranty  or  condition  as  forfeiting  policy  ipso  facto, 
(h)  Proceedings  to  give  effect  to  forfeiture. 

(1)  Persons  affected  by  forfeiture. 
(J)  Rights  after  forfeiture. 

<a)   The  general  rule. 

The  general  rule  that  a  breach  of  a  promissory  warranty  will 
forfeit  the  policy  is  stated  in  Knight  v.  Mutual  Life  Ins.  Co.,  9 
Wkly.  Notes  Cas.  (Pa.)  501,  and  Schultz  v.  Mutual  Life  Ins.  Co. 
{C.  C.)  6  Fed.  672.  In  the  latter  case  the  question  was  raised 
whether  a  promissory  warranty  can  be  untrue.  The  court  was 
at  first  inclined  to  the  opinion  that  the  adjective  "untrue"  was  in- 
applicable to  express  the  violation  of  a  promise  or  agreement  in 
regard  to  the  future,  and  that  a  declaration  that  a  person  would 
not  do  a  thing  could  not  be  said  to  be  untrue,  though  the  person 
■did  subsequently  do  the  act  which  he  declared  he  would  avoid. 
A  consideration,  however,  of  the  stress  which  is  laid  by  courts  in 
analogous  cases  upon  language  in  a  policy  which  implies  that  a 
future  act  material  to  the  risk  is  to  be  done  or  omitted,  led  the 
court  to  the  conclusion  that,  as  statements  as  to  future  conduct 
are  positive  representations  of  future  facts  and  not  mere  expressions 
of  expectation  or  belief,  untruth  may  be  predicated  of  them.  Ac- 
cording to  Kelley  v.  Mutual  Life  Ins.  Co.  (C.  C.)  75  Fed.  637,  a 
breach  of  a  promissory  warranty  forfeits  the  policy,  though  there 
is  no  special  provision  that  such  shall  be  the  effect  of  a  breach. 
But,  as  said  in  Provident  Life  Ins.  Co.  v.  Fennell,  49  111.  180, 
and  Re.ichard  v.  Manhattan  Life  Ins.  Co.,  31  Mo.  518,  forfeiture  can- 
mot  be  predicated  on  the  falsity  of  a  statement  in  prsesenti. 

It  may,  too,  be  stated  as  the  general  rule  that  a  failure  to  comply 
with  a  condition  subsequent  will  render  the  policy  void. 

Reference  to  the  following  cases  is  deemed  sufficient: 
Noncompliance  with  conditions  restricting  the  limits  within  which  the 
Insured  may  reside  or  travel :     Insurance  Co.  v.   Wolff,  95  U.  S. 
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326,  24  L.  Ed.  387;  Bennecke  v.  Insurance  Co.,  K)5  U.  S.  355,  26 
L.  Ed.  990;  Germania  Life  Ins.  Co.  v.  Koehler,  168  111.  303,  48  N. 
E.  297,  61  Am.  St.  Rep.  108,  affirming  63  111.  App.  188;  Germania 
Ins.  Co.  V.  Rudwlg,  80  Ky.  223;  Hathaway  v.  Trenton  Mutual 
Life  &  Fire  Ins.  Co.,  11  Cush.  (Mass.)  448 ;  Bateman  v.  Grand  Fra- 
ternity, 18  Pa.  Super.  Ct.  385;  Douglas  v.  Knickerbocker  Life  Ins. 
Co.,  83  N.  Y.  492,  affirming  45  N.  T.  Super.  Ct.  313 ;  Nightingale  v. 
State  Mutual  Life  Ins.  Co.,  5  R.  I.  38. 

Noncompliance  with  conditions  restricting  the  right  to  engage  In  cer- 
tain occupations:  McGurk  v.  Metropolitan  Life  Ins.  Co.,  56  Conn. 
528,  16  Atl.  263,  1  L.  R.  A.  563 ;  Supreme  Council  Royal  League  v. 
Moerschbaecher,  88  111.  App.  89,  affirmgd  In  188  111.  9,  59  N.  B.  17, 
52  L.  R.  A.  281 ;  Northwestern  Mutual  Life  Ins.  Co.  v.  Amerman, 
119  111.  329,  10  N.  E.  225;  Supreme  Tent  Knights  of  Maccabees 
V.  Volkert,  25  Ind.  App.  627,  57  N.  E.  203 ;  La  Rue  v.  Kansas  Mu- 
tual Life  Ins.  Co.,  68  Kan.  539,  75  Pac.  494;  State  ex  rel.  Young 
V.  Temperance  Benevolent  Ass'n,  42  Mo.  App.  485 ;  Bstabrooks' 
Adm'rs  v.  Union  Casualty  &  Surety  Co.,  52  Atl.  1048,  74  Vt.  473, 
93  Am.  St.  Rep.  916;  Schmidt  v.  Supreme  Tent  Knights  of  Mac- 
cabees, 97  Wis.  528,  73  N.  W.  22;  Loeffler  v.  Modern  Woodmen, 
100  Wis.  79,  75  N.  W.  1012 ;  Langnecker  v.  Grand  Lodge  A.  O.  U. 
W.,  Ill  Wis.  279,  87  N.  W.  293,  55  L.  R.  A.  185,  87  Am.  St  Rep. 
860. 

Noncompliance  with  conditions  relating  to  the  use  of  liquors  and  nar- 
cotics :  Phoenix  Mut  Life  Ins.  Co.  v.  Raddin,  120  U.  S.  183,  7  Sup. 
Ct.  500,  30  L.  Ed.  644;  Northwestern  Mut.  Life  Ins.  Co.  v.  Muske- 
gon Nat.  Bank,  122  U.  S.  501,  7  Sup.  Ct.  1221,  30  L.  Ed.  1100;  Davey 
V.  Mtna  Life  Ins.  Co.  (C.  C.)  20  Fed.  482;  Waters  v.  Supreme 
Conclave  Knights  of  Damon,  105  Ga.  151,  31  S.  E.  155;  Supreme 
Council  Royal  Templars  v.  Curd,  in  111.  284;  HolterhofC  v.  Mutual 
Ben.  Life  Ins.  Co.,  5  Ohio  Dec.  141,  3  Am.  Law  Rec.  272;  Kempe 
V.  Woodmen  of  the  World  (Tex.  Civ.  App.)  44  S.  W.  C88. 

(b)    Qualification  of  rule. 

Though,  as  said  in  -.Etna  Ins.  Co.  v.  Deming,  123  Ind.  384,  24 
N.  E.  86,  375,  it  is  well  settled  that  conditions  in  a  policy  of 
insurance  which  work  a  forfeiture  if  violated  are  to  be  construed 
liberally  in  favor  of  the  insured  and  strictly  against  the  insurer, 
yet  the  principle  laid  down  in  Northwestern  Masonic  Aid  Ass'n  v. 
Bodurtha,  23  Ind.  App.  121,  53  N.  E.  787,  77  Am.  St.  Rep.  414,  that 
the  courts  will  declare  forfeitures  when  the  insurer  is  clearly  en- 
titled thereto,  is  equally  well  settled. 

The  rule  is  well  stated  in  Northwestern  Mutual  Life  Insurance 
Co.  V.  Hazelett,  105  Ind.  212,  4  N.  E.  582,  55  Am.  Rep.  192,  where  it 
is  said  that  while  forfeitures  are  never  favored,  yet,  if  upon  a  rea- 
sonable construction  it  appears  that  the  parties  contracted  for  a 
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forfeiture  upon  certain  conditions,  it  only  remains  for  the  courts 
to  enforce  the  contract  as  the  parties  have  made  it.  It  is  neither 
unlawful  nor  against  public  policy  for  a  contract  of  life  insur- 
ance to  stipulate  that  upon  certain  conditions  the  policy  shall  be 
void.  But  a  forfeiture  will  not  be  enforced,  unless  it  is  clearly 
demanded  by  established  rules  governing  the  construction  of  written 
agreements.  Courts  will  construe  the  contract  liberally,  so  as  to 
give  it  effect,  rather  than  make  it  void,  and,  if  the  policy  con- 
tains inconsistent  or  contradictory  provisions,  the  provision  most 
favorable  to  the  insured  will  be  adopted.  In  other  words,  con- 
ditions which  create  forfeitures  will  be  construed  most  strongly 
against  the  insurer.  In  Janneck  v.  Metropolitan  Life  Ins.  Co.,  162 
N.  Y.  575,  57  N.  E.  182,  affirming  43  N.  Y.  Supp.  669,  13  App. 
Div.  514,  the  court  lays  down  substantially  the  same  principle. 

The  rule  of  construction  established  by  the  foregoing  cases  was 
applied  in  Newman  v.  Covenant  Mut.  Ben.  Ass'n,  76  Iowa,  56,  40  N. 
W.  87,  1  L.  R.  A.  659,  14  Am.  St.  Rep.  196,  where  in  one  clause  the 
certificate  provided  that  it  should  be  void  on  breach  of  the  con- 
dition as  to  the  use  of  stimulants,  and  in  another  conferred  on  the 
association  power  to  cancel  the  certificate  by  written  notice.  It 
was  held  that  the  provisions  were  inconsistent,  and  that,  on  a 
failure  to  cancel,  the  defense  of  forfeiture  was  not  available  in 
an  action  on  the  certificate.  Where  there  was  a  conflict  between 
the  provisions  of  the  by-laws  and  of  the  certificate  as  to  the  effect 
of  a  breach  of  condition,  as  in  Supreme  Tent  Knights  of  Maccabees 
V.  Volkert,  25  Ind.  App.  627,  57  N.  E.  203,  the  court  will  adopt 
the  provision  that  will  give  the  greater  rights  to  the  insured  or  his 
beneficiary. 

(c)    Same— Necessity  of  provisions  for  forfeiture. 

It  is  asserted  in  some  cases  that,  in  order  to  forfeit  a  policy  for  a 
breach  of  a  condition  subsequent,  the  contract,  or  the  by-laws, 
made  a  part  thereof,  must  in  terms  provide  that  the  liability  of 
the  company  shall  cease,  or  that  the  policy  shall  become  void,  on  oc- 
currence of  the  breach  of  the  condition.  This  is  the  rule  laid  down 
in  Hobbs  v.  Iowa  Mut.  Benefit  Ass'n,  82  Iowa,  107,  47  N.  W. 
983,  31  Am.  St.  Rep.  466,  11  L.  R.  A.  299,  where  the  contract  at 
the'  time  of  the  member's  entrance  into  the  association,  while  for- 
bidding members  to  enter  upon  certain  occupations,  did  not  pro- 
vide for  any  forfeiture  of  the  certificate  in  case  they  did  so  enter. 
In  Purdy  v.  Bankers'  Life  Ass'n,  101  Mo.  App.  91,  74  S.  W.  486, 
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where  the  certificate  contained  a  clause  declaring  it  void  for  in- 
temperance, but  no  such  provision  was  contained  in  the  laws  of 
the  association,  it  was  held  that,  though  the  intemperance  of  the 
insured  might  be  available  as  a  defense  to  an  action  on  the  policy, 
it  could  not  become  a  ground  of  forfeiture.  Similarly,  in  Knecht 
V.  Mutual  Life  Ins.  Co.,  90  Pa.  118,  35~  Am.  Rep.  641,  the  appli- 
cation contained  a  declaration  that  th§  insured  would  not  practice 
any  pernicious  habit  that  obviously  tends  to  shorten  life.  As 
there  was  no  clause  in  the  policy  providing  that,  if  the  insured  should 
practice  pernicious  habits,  the  policy  should  become  void,  the  court 
held  that  his  mere  declaration  was  not  sufficient  to  afiford  a  basis 
for  forfeiting  the  policy.  In  Zepp  v.  Grand  Lodge,  A.  O.  U.  W., 
<39  Mo.  App.  487,  where  statements  as  to  future  conduct  were  re- 
garded as  promissory  representations  only,  and  there  was  no  spe- 
cial provision  forfeiting  the  policy  for  falsity  of  such  statements, 
it  was  held  that  it  must  appear  that  they  were  material,  in  or- 
der to  forfeit  the  policy  because  of  their  falsity. 

On  the  other  hand,  in  Kelley  v.  Mut.  Life  Ins.  Co.  (C.  C.)  75  Fed. 
<337,  there  was  what  the  court  regarded  as  an  express  prom- 
issory warranty  that  the  insured  should  not  die  by  his  own  hand 
within  two  years.  It  was  contended  that,  as  the  contract  did  not 
contain  a  recital  that  it  should  become  void  because  of  the  breach 
of  such  warranty,  the  defense  could  not  be  made  available.  The 
court  held  that,  under  well-established  rules  in  regard  to  false 
warranties,  a  breach  of  the  warranty  invalidated  the  contract,  with- 
out an  express  declaration  to  that  effect. 

<d)    Same — Otber  penalty  provided. 

It  would  seem,  also,  to  be  the  rule  that,  where  a  special  penalty 
is  provided  for  a  breach  of  a  condition,  forfeiture  cannot  be  predi- 
cated thereon.  Thus,  in  National  Masonic  Accident  Ass'n  v.  Seed, 
95  111.  App.  43,  where  a  special  penalty  was  provided  for  en- 
gaging in  another  occupation,  the  court  held  that  the  remedy  of  the 
association  was  confined  to  such  special  penalty,  and  that  forfeiture 
could  not  be  declared. 

(e)    Substantial  or  literal  compliance. 

In  Catlin  v.  Springfield  Fire  Ins.  Co.,  5  Fed.  Cas.  310,  Mr.  Jus- 
tice Story  laid  down  the  rule  that,  as  a  promissory  warranty  or 
representation  is  a  mere  declaration  of  intention,  substantial  com- 
pliance  therewith   is  all   that   is    necessary.    This   doctrine   was 
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elaborated  by  Mr.  Justice  Clifford  in  Cady  v.  Imperial  Ins.  Co.,  4 
Fed.  Cas.  984.  After  referring  to  the  rule  that  a  warranty  in  re- 
spect to  an  existing  fact,  if  not  true,  avoids  the  policy,  whether 
material  or  immaterial,  he  says :  "Somewhat  different  rules  are 
to  be  applied  to  the  executory  stipulations  in  a  policy  which  are 
sometimes  denominated  'promissory  warranties,'  as  such  stipula- 
tions are  rather  to  be  regarded  as  having  the  legal  effect  of  rep- 
resentations than  of  warranties  as  understood  in  the  law  of  marine 
insurance,  though  partaking  in  some  measure  of  the  character  of 
both.  They  are  like  representations  in  requiring  that  the  facts 
shall  be  true  and  correct,  and,  so  far  as  they  are  executory,  that 
they  shall  be  substantially  performed,  but  unlike  warranties  in  re- 
quiring an  exact  and  literal  compliance." 

This  principle  Is  also  supported  by  the  following  Are  insurance  cases : 
James  v.  Lycoming  Ins.  Co.,  13  Fed.  Cas.  309 ;  Houghton  v.  Manu- 
facturers' Mut.  Fire  Ins.  Co.,  8  Mete.  (Mass.)  114,  41  Am.  Dec.  489 ; 
Williams  v.  New  England  Mut.  Fire  Ins.  Co.,  31  Me.  219;  Aurora 
Fire  Ins.  Co.  v.  Eddy,  49  111.  106;  Parker  v.  Bridgeport  Ins.  Co., 
10  Gray  (Mass.)  302;  King  Brick  Mfg.  Co.  v.  Phoenix  Ins.  Co.,  164 
Mass.  291,  41  N.  E.  277 ;  Hanover  Fire  Ins.  Co.  v.  Gustin,  40  Neb. 
828,  59  N.  W.  375;  London  &  Lancashire  Fire  Ins.  Co.  v.  Gerteisen, 
106  Ky.  815,  51  S.  W.  617;  Copp  v.  German-American  Ins.  Co.,  51 
Wis.  637,  8  N.  W.  127 ;  Kircher  v.  Milwaukee  Mechanics'  Mut.  Ins. 
Co.,  74  Wis.  470,  43  N.  W.  487,  5  L.  R.  A.  779 ;  McGannon  v.  Michi- 
gan Millers'  Mut.  Fire  Ins.  Co.,  127  Mich.  636,  87  N.  W.  61,  54 
L.  R.  A.  739,  89  Am.  St.  Rep.  501. 

Though  the  question  does  not  appear  to  have  been  passed  upon 
in  many  life  insurance  cases,  yet  in  several  the  rule  has  been  laid 
down  that  a  substantial  compliance  with  a  promissory  warranty  is 
all  that  is  necessary. 

Reference  may  be  made  to  United  Brethren  Mut.  Aid  Soc.  v.  McDer- 
mond,  12  Wkly.  Notes  Cas.  (Pa.)  73,  and  to  Commercial  Mut.  Acci- 
dent Ins.  Co.  V.  Bates,  176  111.  194,  52  N.  E.  49,  afBrming  74  HI. 
App.  335,  and  Knecht  v.  Mutual  Life  Ins.  Co.,  90  Pa.  118,  35  Am. 
Rep.  641,  where  the  stipulations  were  regarded  as  declarations  of 
intention  only 

On  the  other  hand,  in  Holterhoff  v.  Mut  Benefit  Life  Ins.  Co., 
5  Ohio  Dec.  141,  3  Am.  Law  Rec.  272,  the  doctrine  that  a  war- 
ranty must  be  literally  performed,  whether  material  or  immaterial, 
was  applied  to  a  promissory  warranty  that  insured  would  not 
practice  any  habits  tending  to  shorten  life. 
B.B.lNS.— 141 
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(f)    Effect  of  breach  of  condition  as  dependent  on  relation  to  cause  of 
death. 

The  question  has  arisen  in  some  cases  whether  the  effect  of  a 
breach  of  a  promissory  warranty  or  condition  subsequent  is  to  any 
extent  dependent  on  its  relation  to  the  cause  of  the  death  of  the 
insured.  The  courts  are  far  from  agreement  in  their  determinations 
of  the  question,  though  it  would  seem  that  the  better  reason  sup- 
ports the  principle  that  there  must  be  some  relation  between  the 
ground  of  forfeiture  and  the  cause  of  death,  in  order  to  render 
the  policy  void.  One  of  the  most  important  cases  involving  this 
phase  of  the  question  is  Nightingale  v.  State  Mut.  Life  Ins.  Co., 
5  R.  I.  38,  where  there  was  a  breach  of  a  condition  restricting  the 
right  of  residence  outside  of  certain  limits  for  more  than  five  days. 
It  was  in  proof  that  the  insured's  death,  which  was  due  to  apoplexy, 
was  neither  caused  nor  hastened  by  the  change  of  climate,  but  grew 
out  of  constitutional  causes  equally  operative  in  any  climate.  The 
court  held  that  the  policy  was  forfeited,  and  that  the  forfeiture 
was  not  affected  by  the  absence  of  all  connection  between  his 
residence  and  the  cause  of  death.  In  Connecticut  Mutual  Life  Ins. 
Co.  V.  Attee,  3  Ohio  Cir.  Ct.  R.  650,  2  O.  C.  D.  378,  it  was  said  that, 
where  a  policy  provides  for  forfeiture  if  insured  shall  become  so 
far  intemperate  as  to  impair  his  health  or  induce  delirium  tremens, 
it  is  not  necessary  for  the  insurer  to  show  that  death  resulted 
from  such  cause  in  order  to  avoid  the  policy. 

The  rule  that  the  effect  of  a  breach  of  condition  to  forfeit  the  policy 
does  not  depend  on  its  relation  to  the  cause  of  death  is  supported 
by  Insurance  Co.  v.  Wolff,  95  U.  S.  326,  24  L.  Ed.  387 ;  Hathaway 
V.  Trenton  Mut.  Life  &  Fire  Ins.  Co.  11  Cush.  (Mass.)  448;  Ayer 
V.  New  England  Mutual  Life  Ins.  Co.,  109  Mass.  430;  Rainsford 
V.  Royal  Ins.  Co.,  33  N.  Y.  Super.  Ct.  453,  alHrmed  without  opinion 
In  52  N.  T.  626. 

Though  the  question  does  not  appear  to  have  been  raised,  the  ground 
of  forfeiture  was  directly  related  to  the  cause  of  death  in  the 
following  cases:  Schultz  v.  Mutual  Life  Ins.  Co.  (C.  C.)  6  Fed. 
672 ;  Waters  v.  Supreme  Conclave  Knights  of  Damon,  105  Ga.  151, 
31  S.  E.  155 ;  National  Masonic  Accident  Ass'n  v.  Seed,  95  111. 
App.  43;  Moerschbaecher  v.  Supreme  Council  Royal  League,  188 
III.  9,  59  N.  E.  17,  52  L.  R.  A.  281,  affirming  88  111.  App.  89 ;  Union 
Life  Ins.  Co.  v.  Jameson,  31  Ind.  App.  28,  67  N.  B.  199;  Germania 
Ins.  Co.  V.  Rudwig,  80  Ky.  223 ;  Marcoux  v.  Society  of  Beneficence 
St.  John  Baptist,  39  Atl.  1027,  91  Me.  250;  Schmidt  v.  Charter 
Oak  Life  Ins.  Co.,  2  Mo.  App.  339;  Kempe  v.  Woodmen  of  the 
World  (Tex.  Civ.  App.)  44  S.  W.  688. 
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On  the  other  hand,  in  the  leading  case  of  Bevin  v.  Connecticut 
Mut.  Life  Ins.  Co.,  23  Conn.  244,  the  policy  provided  that  the 
insured  should  not,  without  the  consent  of  the  company,  pass 
beyond  the  settled  limits  of  the  United  States.  A  permit  au- 
thorizing the  insured  to  pass  by  decked  vessels  to  California  from 
any  port  of  the  United  States  north  of  36  degrees  north  latitude, 
and  to  reside  in  California,  was  issued.  The  insured  sailed  from 
New  York  to  Vera  Cruz,  crossed  Mexico  by  land,  and  sailed  from 
the  Pacific  port  for  California.  He  reached  California  in  per- 
fect health,  and  resided  there  under  permit  for  three  years,  and  died 
of  a  sudden  sickness  not  connected  with  his  passage  across  Mexico. 
The  company  claimed  a  forfeiture,  on  the  ground  that  he  had 
crossed  Mexico,  whereas  he  should  have  gone  around  the  Cape 
by  sea.  The  court  intimates  that,  as  the  cause  of  death  was  in 
no  wise  connected  with  the  alleged  ground  of  forfeiture,  it  would 
not  regard  it  as  material.  The  question  was  not  absolutely  decided, 
however,  as  it  was  held  that  the  forfeiture,  if  it  existed,  was 
waived. 

In  Union  Central  Life  Ins.  Co.  v.  Hughes'  Adm'r,  110  Ky.  26, 
60  S.  W.  850,  the  policy  contained  a  condition  that  the  insured 
should  not,  without  the  written  consent  of  the  company,  keep  a 
saloon.  The  insured  had  kept  a  saloon  up  till  six  months  before  his 
death.  He  still  owned  a  half  interest  therein,  but  was  not  ac- 
tively engaged  in  the  business,  as  he  was  then  ill  with  con- 
sumption, from  which  disease  he  died  six  months  after  he  quit 
active  business.  It  was  held  that  the  prohibition  in  the  policy 
referred  only  to  the  personal  occupation  of  the  deceased  at  the 
time  of  his  death,  and  that,  as  he  was  not  keeping  a  saloon  at  the 
time  of  his  death,  there  was  no  forfeiture.  In  the  same  policy 
there  was  a  provision  that,  if  the  insured  should  become  intemper- 
ate, the  policy  might  be  forfeited.  Though  previously  intemperate, 
the  insured  during  the  last  six  months  of  his  life  was  not  in  any 
sense  an  intemperate  man.  It  was  held  that  under  the  condition  it 
was  necessary  that  the  insured  should  die  during  a  violation  of  the 
clause,  and  that,  as  his  habits  were  good  at  the  time  of  his  death, 
there  was  no  forfeiture.  Similarly,  in  ^tna  Life  Ins.  Co.  y.  Davey, 
123  U.  S.  739,  8  Sup.  Ct.  331,  31  L.  Ed.  315,  reversing  (C.  C.) 
20  Fed.  482,  the  court  seems  to  intimate  that,  under  a  condition 
that  the  policy  shall  be  void  if  the  insured  becomes  so  far  intem- 
perate as  to  impair  his  health,  the  substantial  cause  of  death  of  the 
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insured  must  be  an  excessive  use  of  alcoholic  stimulants  not  taken 
in  good  faith  for  medical  purposes  or  under  medical  advice.  The 
same  policy  was  before  the  Supreme  Court  again  in  .(Etna  Life  Ins. 
Co.  V.  Ward,  140  U.  S.  76,  11  Sup.  Ct.  730,  35  L,.  Ed.  371,  affirming 
Davey  v.  ^tna  Life  Ins.  Co.  (C.  C.)  38  Fed.  650,  where  it  was 
objected  that  the  trial  court  had  refused  to  instruct  the  jury 
that  it  was  not  necessary  for  the  insured's  health  to  be  impaired  to 
such  an  extent  as  to  cause  death.  In  view  of  the  instructions  given, 
the  court  held  that  this  instruction  was  not  necessary.  It  is 
evident,  however,  that  the  court  does  not  mean  to  say,  when  it 
declared  such  instruction  properly  refused,  that  there  need  be  no 
relation  between  the  cause  of  forfeiture  and  the  cause  of  death. 
The  court  does  not  appear  to  have  passed  on  that  particular  ques- 
tion. 

The  doctrine  of  the  foregoing  cases  has  been  well  stated   in 
Woodmen  of  the  World  v.  Gilliland,  11  Okl.  384,  67  Pac.  485.     The 
laws  of  the  order  provide  that  certificates  of  membership   shall 
become  void  if  the  member  becomes  so  far  intemperate,  or  uses 
opiates,  cocaine,  or  chloral  to  such  an  extent  as  to  impair  his  health. 
The  court  says  that  the  limitation  as  to  the  use  of  liquors  and 
drugs  was  intended  to  protect  the  association  from  the  physical  ef- 
fect of  liquor  or  drugs  on  the  health  of  the  member,  to  protect  the 
order  from  the  extrahazardous  risk,  and  was  not  designed  to  af- 
ford protection  to  the  order  as  against  the  moral  effect  upon  its 
members ;    nor  was  it  intended  to  protect  the  insured  against  his 
own  vicious  habits,  except  in  so  far  as  such  habits  affected  the 
rights  of  the  association.    Therefore  the  use  of  liquors  or  drugs, 
though  impairing  the  health   of  the  member,  will  not  avoid  the 
certificate,  unless  such  impairment  of  health  hastened,  caused,  or 
contributed  to  the  cause  of  death.     If  the  insured  lived  as  long 
with  the  use  of  the  drugs  as  he  would  have  without  the  use  of 
the  drugs,  then  the  interests  of  the  association  were  not  affected 
by  such  use.     If  the  cause  of  death  had  been  a  stroke  of  lightning, 
it  could  not  be  insisted  that  the  use  of  drugs  forfeited  the  policy. 
That  there  must  be  some  relation  between  the  ground  of  forfeiture  and 
the  cause  of  death  Is  supported  by  Star  Accident  Co.  v.  Sibley,  57 
111.  App.  315;    Northwestern  Mut.  Life  Ins.  Co.  v.  Amerman,  119 
111.  329,  10  N.  B.  225;    Summers  v.  United  States  Ins.  Annuity  & 
Trust  Co.,  13  La.  Ann.  504;    Horton  v.  Equitable  Life  Assur.  Soc, 
3  Alb.  Law  J.  (N.  Y.)  233;    Standard  Life  &  Accident  Ins.  Co.  v. 
Keen,  11  Tex.  Civ.  App.  233,  33  S.  W.  133. 
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(g)    Breach  of  warranty  or  condition  as  forfeiting  policy  ipso  facto. 

In  numerous  cases  the  question  has  been  raised  whether  a  breach 
of  a  promissory  warranty  or  condition  subsequent  renders  the 
policy  absolutely  void  or  only  voidable.  It  is  impossible  to  lay 
down  any  general  rule  on  the  subject,  as  the  question  must  de- 
pend largely  on  the  phraseology  of  the  particular  weirranty  or  con- 
dition involved.  In  Douglas  v.  Knickerbocker  Life  Ins.  Co.,  83  N. 
Y.  492,  affirming  45  N.  Y.  Super.  Ct.  313,  it  was  held  that  a  breach 
of  a  condition  in  the  policy  restricting  the  right  of  travel  and 
residence  avoids  the  policy  ipso  facto ;  and  the  same  principle  was 
applied  in  Northwestern  Mut.  Life  Ins.  Co.  v.  Amerman,  119  111. 
329,  10  N.  E.  225,  where  a"  condition  as  to  entering  proscribed  oc- 
cupations was  broken.  So,  in  Evans  v.  United  States  Life  Ins. 
Co.,  64  N.  Y.  304,  affirming  3  Hun,  587,  '6  Thomp.  &  C.  331,  it  was 
held  that,  if  a  permit  for  travel  and  residence  in  prohibited  re- 
gions was  not  renewed  on  its  expiration,  but  the  insured  remained 
there  until  the  following  year,  the  policy  was  voided  ipso  facto,  and 
that  it  was  unnecessary  for  the  company  to  take  any  action  to  for- 
feit the  policy,  which  became  dead  by  its  own  terms. 

In  Hogins  v.  Supreme  Council  Champions  of  Red  Cross,  76  Cal. 
109,  18  Pac.  125,  9  Am.  St.  Rep.  173,  where  compliance  with  all 
the  laws,  regulations,  and  requirements  was  made  an  express  con- 
dition upon  which  the  insured  should  be  entitled  to  participate  in 
benefits,  and  the  distinguishing  feature  of  the  order  was  its  re- 
quirement of  daily  abstinence  from  the  use  of  liquor  as  a  beverage, 
it  was  held  that  the  willful  breach  of  a  condition  in  violation  of  the 
fundamental  principle  of  the  order  and  its  obligation  forfeited  the 
rights  of  the  insured  ipso  facto.  Similarly,  in  Supreme  Council 
Royal  Templars  v.  Curd,  111  111.  284,  where  the  certificate  con- 
tained the  recital  that  it  was  issued  upon  the  express  condition  that 
the  insured  shall,  while  a  member  of  the  order,  faithfully  maintain 
his  pledge  of  total  abstinence,  the  court  held  that  a  violation  of  the 
pledge  of  total  abstinence  forfeited  his  certificate  without  a  trial 
or  conviction  by  the  society,  or  suspension  or  expulsion  from  the 
order.  On  the  other  hand,  it  was  held  in  Kentucky  (Supreme 
Council  Royal  Templars  of  Temperance  v.  Stewart,  11  Ky.  Law 
Rep.  484)  that  the  forfeiture  provided  for  on  violation  of  the 
pledge  of  total  abstinence  was  not  self-executing,  but  could  be 
enforced  only  by  the  suspension  or  expulsion  of  the  delinquent. 

In  Smith  v.  Knights  of  Father  Mathew,  36  Mo.  App.  192,  where 
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the  laws  of  the  association  provided  that  any  member  violating  his 
pledge  should  stand  suspended,  it  was  held  that  a  violation  of  the 
pledge  forfeited  the  member's  rights  ipso  facto.  From  this  we  are 
led  to  the  general  principle  that,  where  the  by-laws  of  the  asso- 
ciation are  self-executing,  a  breach  of  condition  violating  such  laws 
terminates,  ipso  facto,  the  rights  of  the  member. 

_  Reference  may  be  made  to  Moerschbaecher  v.  Supreme  Council  Royal 
League,  188  111.  9,  59  N.  E.  17,  52  L.  R.  A.  281,  affirming  88  111. 
App.  89 ;  Ellerbe  v.  Faust,  119  Mo.  653,  25  S.  W.  390,  25  L.  R.  A. 
149 ;  Schmidt  v.  Supreme  Tent  Knights  of  Maccabees,  97  Wis.  528, 
73  N.  W.  22;  Loeffler  v.  Modern  Woodmen,  100  "Wis.  79,  75  N.  W. 
1012;  Langnecker  v.  Grand  Lodge  A.  O.  U.  W.,  Ill  Wis.  279,  87 
N.  W.  293,  55  L.  R.  A.  185,  87  Am.  St.  Rep.  860. 

On  the  other  hand,  in  Germania  Life  Insurance  Company  v. 
Koehler,  168  111.  303,  48  N.  E.  297,  61  Am.  St.  Rep.  108,  affirming 
63  111.  App.  188,  where  there  was  a  breach  of  the  condition  as  to 
residence  in  proscribed  regions,  the  court  held  that,  while  the 
company  had  the  right  to  declare  the  policy  void  for  such  a 
breach,  so  long  as  it  was  not  so  declared  the  policy  was  voidable 
only.  As  said  in  Walsh  v.  .ffitna  Life  Ins.  Co.,  30  Iowa,  133,  6  Am. 
Rep.  664,  a  forfeiture  by  reason  of  violation  of  the  condition 
may  be  waived.  Consequently  it  does  not  amount  to  a  forfeiture 
ipso  facto. 

The  principle  Is  also  approved  in  Mutual  Benefit  Life  Ins.  Co.  v.  Martin, 
108  Ky.  11,  55  S.  W.  694,  where  the  condition  as  to  travel  and  resi- 
dence was  broken,  In  Steinert  v.  United  Brotherhood,  91  Minn.  189, 
97  N.  W.  668,  where  the  insured  entered  upon  a  prescribed  occupa- 
tion, and  in  Northwestern  Mutual  Life  Ins.  Co.  v.  Hazelett,  105 
Ind.  212,  4  N.  B.  582,  55  Am.  Rep.  192,  where  the  insured  became 
addicted  to  intemperate  habits. 

It  is,  of  course,  elementary  that  if,  as  in  Knecht  v.  Mutual  Life 
Ins.  Co.,  90  Pa.  118,  35  Am.  Rep.  641,  there  is  no  provision  for 
forfeiture  on  breach  of  a  condition,  the  policy  will  not  by  such 
breach  be  rendered  ipso  facto  void.  Similarly  it  has  been  held 
that,  where  the  provisions  as  to  the  proceedings  on  forfeiture  for 
a  breach  of  condition  are  inconsistent,  such  breach  cannot  be  re- 
garded as  forfeiting  the  policy  ipso  facto.  ' 

Reference  may  be  made  to  Northwestern  Mutual  Life  Ins.  Co.  v.  Haz- 
elett, 105  Ind.  212,  4  N.  E.  582,  55  Am.  Rep.  192 ;  Steinert  v.  United 
Brotherhood,  91  Minn.  189,  97  N.  W.  668;  Supreme  Tent  Knights 
Of  Maccabees  v.  Volkert,  25  Ind.  App.  627,  57  N.  E.  203. 
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(h)    Proceedings  to  give  effect  to  forfeiture. 

It  is  obvious  that  where,  under  the  provisions  of  the  policy,  a 
breach  of  promissory  warranty  or  condition  subsequent  forfeits  the 
contract  ipso  facto,  no  proceedings  on  the  part  of  the  insurer  are 
necessary  to  give  effect  to  the  forfeiture.  So,  too,  where  the  for- 
feiture rests  on  a  by-law  which  is  self-executing,  no  proceedings 
or  notice  on  the  part  of  the  insurer  are  necessary. 

This  rule  Is  illustrated  by  Moerschbaecher  v.  Supreme  Council  Royal 
League,  188  111.  9,  59  N.  E.  17,  52  L.  R.  A.  281,  affirming  88  111. 
App.  89;  Smith  v.  Knights  of  Father  Mathew,  36  Mo.  App.  192; 
Ellerbe  v.  Faust,  119  Mo.  653,  25  S.  W.  390,  25  L.  R.  A.  149; 
Schmidt  v.  Supreme  Tent  Knights  of  Maccabees,  97  Wis.  528,  73 
N.  W.  22 ;  Loeffler  v.  Modern  Woodmen,  100  Wis.  79,  75  N.  W.  1012 ; 
Langnecker  v.  Trustees  of  Grand  Lodge  A.  O.  U.  W.  of  Wisconsin, 
87  N.  W.  293,  111  Wis.  279,  55  L.  R.  A.  185,  87  Am.  St  Rep.  860. 

On  the  other  hand,  it  is  just  as  obvious  that,  in  the  absence  of 
provisions  forfeiting  the  policy  ipso  facto  on  a  breach  of  condition, 
'proper  proceedings  must  be  taken  by  the  insurer  to  declare  the 
forfeiture  before  the  rights  of  the  insured  can  be  terminated.  Thus, 
in  Grand  Lodge  A.  O.  U.  W.  v.  Haynes,  16  Ky.  Law  Rep.  399, 
where  the  charter  of  the  association  provided  for  the  trial  and 
expulsion  of  members  for  immoral  or  unbecoming  conduct,  a  mem- 
ber charged  with  drunkenness  was  tried  by  his  lodge  and  merely 
reprimanded,  this  lenient  course  being  recommended  by  the  grand 
master  of  the  order,  it  was  held  that,  on  the  death  of  the  member, 
a  defense  to  the  action  on  the  certificate  that  the  member  died  of 
drunkenness  was  in  bad  faith  and  could  not  prevail.  In  accord- 
ance with  the  general  rule  that  provisions  as  to  forfeiture  will 
be  liberally  construed  in  favor  of  the  insured,  it  has  been  held 
that,  if  the  provisions  relating  to  the  proceedings  necessary  to 
effect  a  forfeiture  of  the  policy  are  inconsistent,  those  proceedings 
must  be  followed  which  best  protect  the  rights  of  the  insured. 

This  principle  has  been  supported  by  Steinert  t.  United  Brotherhood, 
91  Minn.  189,  97  N.  W.  668;  Supreme  Tent  Knights  of  Maccabees 
V.  Volkert,  25  Ind.  App.  627,  57  N.  E.  203;  Northwestern  Mutual 
Life  Insurance  Co.  v.  Hazelett,  105  Ind.  212,  4  N.  B.  582,  55  Am. 
Rep.  192. 

In  the  Hazelett  Case  the  policy  contained  a  general  clause  set- 
ting forth  many  prohibitions  in  respect  to  the  conduct  of  the  in- 
sured, and  provided  that  the  doing  of  any  of  the  things  prohibited 
would  render  the  policy  void.     It  contained  a  further  clause  to  the 
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effect  that,  if  the  insured  became  so  far  intemperate  as  to  impair 
health,  the  company  might  cancel  the  policy  and  be  absolved  from 
all  liability,  except  the  surrender  value  thereof.  It  was  held  that 
the  second  clause  must  govern  the  policy,  and  that  the  policy  did 
not,  on  breach  of  the  condition  as  to  intemperance,  become  abso- 
lutely void,  but  the  company  must  follow  the  procedure  set  forth 
in  order  to  forfeit  the  policy.  So  in  Steinert  v.  United  Brother- 
hood, 91  Minn.  189,  97  N.  W.  668,  it  was  held  that,  where  the  con- 
stitution of  a  beneficial  association  provided  that  no  person  who 
engages  in  the  sale  of  intoxicating  drinks  can  be  admitted  or  re- 
tained as  a  member,  one  who  has  properly' united  with  the  asso- 
ciation and  paid  his  assessments  cannot  be  declared  to  have  for- 
feited his  rights,  though  he  has  admittedly  engaged  in  the  sale  of 
intoxicating  drinks,  if  no  action  has  been  taken  under  such  provi- 
sion. 

In  apparent  contradiction  to  the  above  rule  is  Smith  v.  Knights 
of  Father  Mathew,  36  Mo.  App.  192.  The  laws  of  the  order  pro- 
vided that  any  member  violating  his  pledge  shall  be  by  the  very' 
act  suspended,  and,  when  proved  guilty,  shall  be  expelled.  The 
court  held  that  a  violation  of  the  pledge  of  total  abstinence  ipso 
facto  forfeited  the  member's  right  to  benefits;  the  provision  as  to 
suspension  being  self-executing,  though  the  expulsion  of  the  mem- 
ber could  only  be  brought  about  by  a  hearing. 

In  State  ex  rel.  Young  v.  Temperance  Benev.  Ass'n,  42  Mo.  App. 
485,  the  court  held  that,  in  the  absence  of  self-executing  provisions 
for  forfeiture  for  breach  of  a  condition,  the  insured  could  be  ex- 
pelled and  his  rights  terminated  only  after  a  hearing  on  notice  and 
an  opportunity  to  make  defense ;  and  generally  the  proceedings  for 
suspension  or  expulsion  to  give  effect  to  the  forfeiture  must  be  in 
substantial  accordance  with  the  laws  of  the  order. 

Supreme  Lodge  A.  O.  U.  W.  v.  Zuhlke,  30  111.  App.  98,  affirmed  In  129 
111.  298,  21  N.  E.  789;  Womeu's  Catholic  Order  of  Foresters  v. 
Haley,  86  III.  App.  330;  Byram  v.  Sovereign  Camp  Woodmen  of 
the  World,  108  Iowa,  430,  79  N.  W.  144,  75  Am.  St.  Rep.  265; 
Moore  v.  National  Council  Knights  and  Ladies  of  Security,  65  Kan. 
452,  70  Pac.  352 ;  HoefCner  v.  Grand  Lodge  German  Order  of  Haru- 
gari,  41  Mo.  App.  359;  Glardon  v.  Supreme  Lodge,  K.  P.,  50  Mo. 
App.  45;  Fritz  v.  Muck,  62  How.  Prac.  (N.  Y.)  69;  Dubcich  v. 
Grand  Lodge  A.  O.  U.  W.,  33  Wash.  651,  74  Pac.  832. 

Though  the  insanity  of  the  member  will  not  by  itself  affect  the 
validity  of  his  expulsion  (Kempe  v.  Woodmen  of  the  World  [Tex. 
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Civ.  App.]  44  S.  W.  688),  yet  it  is  essential  in  such  case  that  the 
provisions  of  the  by-laws  relating  to  notice  of  the  proceedings  to 
expel  the  member  should  be  strictly  followed. 

Supreme  Lodge  A.  O.  U.  W.  v.  Zuhlke,  129  111.  298,  21  N.  E.  789,  affirm- 
ing 30  III.  App.  98;  Hoeffner  v.  Grand  Lodge  German  Order  of 
Harugari,  41  Mo.  App.  359;  Dubcich  v.  Grand  Lodge  A.  O.  U.  W., 
33  Wash.  651,  74  Pac.  832. 

Defects  in  the  proceedings  to  expel  may  be  waived  by  the  mem- 
ber, as  by  appearing  and  requesting  a  postponement  of  the  hear- 
ing (Slater  v.  Supreme  Lodge  Knights  and  Ladies  of  Honor,  88 
Mo.  App.  177).  But  neither  the  taking  of  an  appeal  nor  the  failure 
to  take  such  appeal  amounts  to  a  waiver  (Byram  v.  Sovereign  Camp 
Woodmen  of  the  World,  108  Iowa,  430,  79  N.  W.  144,  75  Am.  St. 
Rep.  265). 

Where  the  holder  of  a  benefit  certificate  agrees  that  the  board  of  con- 
trol of  the  association  may  annul  it,  when  he  has  become  addicted 
to  vices  in  any  form,  so  that  in  the  board's  opinion  his  life  would 
thereby  be  shortened,  and  the  risk  become  extrahazardous,  he  does 
not  thereby  waive  the  right  to  notice  of  a  proceeding  to  annul  it. 
Supreme  Lodge  K.  P.  of  the  World  v.  Taylor  (Ala.)  24  South.  247. 

An  interesting  case  is  Purdy  v.  Bankers'  Life  Association,  74  S. 
W.  48'6,  101  Mo.  App.  91.  The  certificate  of  membership  contained 
a  clause  that  it  should  become  void  if  the  member  should  become 
habitually  intemperate.  There  was  a  provision  in  the  laws  for 
forfeiture  on  failure  to  pay  assessments,  but  there  was  no  pro- 
vision relating  to  forfeiture  for  any  other  reason.  There  was,  how- 
ever, a  by-law,  which  was  beyond  the  power  of  the  directors  to 
pass,  to  the  effect  that  they  might  forfeit  a  membership  for  intem- 
perance. The  by-law  provided  that  inquiries  should  be  made,  no- 
tice sent  to  the  member,  and  a  trial  had  not  less  than  10  nor  more 
than  40  days  from  the  date  of  the  notice.  It  was  held  that,  even 
if  such  by-law  was  within  the  power  of  the  directors,  it  was  un- 
reasonable, as  it  would  have  forced  the  insured  to  travel  some  500 
miles  in  order  to  attend  the  hearing.  Moreover,  there  was  no  re- 
course by  appeal,  should  the  decision  go  against  him,  and  the  trial 
would  be  had  before  the  directors,  who  were  interested  in  cancel- 
ing the  certificate.  Such  provision  could  not  be  regarded  as  valid, 
as  it  never  became  part  of  the  contract  between  the  company  and 
the  insured;  the  certificate  not  referring  to  the  by-laws  as  part  oi 
the  contract. 
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A  peculiar  case  is  Janneck  v.  Metropolitan  Life  Ins.  Co.,  162  N. 
Y.  575,  57  N.  E.  182,  affirming  43  N.  Y.  Supp.  669,  13  App.  Div. 
514.  The  policy  provided  that,  if  the  insured  should  become  so  far 
intemperate  as  to  impair  his  health,  the  company  should  have  the 
right,  on  becoming  satisfied  of  such  fact,  to  terminate  the  contract. 
The  court  held  that,  under  the  provision  that  the  company  must 
be  satisfied  of  the  fact,  the  insurer  had  the  right  to  terminate  the 
contract  only  in  case  the  fact  did  actually  exist,  and  therefore  that 
it  was  not  the  sole  judge  of  the  existence  of  intemperance  impair- 
ing health.  Chief  Justice  Parker  dissented,  construing  the  language 
of  the  condition  to  mean  that  the  company  was  the  sole  judge  of 
the  existence  of  such  intemperance. 

(i)   Persons  affected  by  forfeiture. 

In  the  early  case  of  Lord  v.  Dall,  12  Mass.  115,  t  Am.  Dec.  38, 
where  forfeiture  was  claimed  on  the  ground  that  the  insured  was 
employed  during  the  continuance  of  the  contract  in  an  illegal 
traffic,  namely,  the  slave  trade,  the  court  held  that  such  an  objection 
could  not  prevail  to  the  prejudice  of  the  beneficiary,  who  did  not 
participate  in  the  illegal  employment  and  did  not  appear  to  have 
known  of  it.  It  must,  however,  be  regarded  as  elementary  that  a 
forfeiture  for  breach  of  condition  terminates  whatever  rights  the 
beneficiary  may  have,  as  well  as  the  rights  of  the  insured.  The 
question  has  been  directly  decided  in  a  few  cases.  Thus,  in  Su- 
preme Council  Royal  Templars  v.  Curd,  111  111.  284,  and  Waters  v. 
Supreme  Conclave  Knights  of  Damon,  105  Ga.  151,  31  S.  E.  155, 
it  was  said  that  a  breach  of  a  condition  as  to  the  use  of  stimulants 
forfeited  the  policy,  not  only  as  to  the  insured,  but  also  as  to  the 
beneficiaries.  So,  in  Treat  v.  Merchants'  Life  Ass'n,  198  111.  431, 
64  N.  E.  992,  a  stipulation  as  to  the  liability  of  the  company  in  the 
case  of  suicide  by  the  insured  is  apparently  regarded  as  a  promis- 
sory warranty  or  condition  subsequent,  and  binding  on  the  bene- 
ficiaries. In  Connecticut  Mut.  Life  Ins.  Co.  v.  Luchs,  2  Sup.  Ct. 
949,  108  U.  S.  498,  27  L.  Ed.  800,  where  the  policy  provided  that 
it  was  accepted  by  the  assured  on  express  condition  that,  in  case 
the  insured  shall  pass  beyond  the  settled  limits  of  the  United  States, 
the  policy  shall  be  void,  it  was  held  that  the  term  "assured"  must 
be  regarded  as  applicable  to  the  one  for  whose  benefit  the  policy 
was  effected. 

In  the  case  of  fire  policies,  if  the  policy  is  not  void  ab  initio,  con- 
sent to  an  assignment  operates  as  a  reissuance  of  the  policy;   but 
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this  rule  does  not  apply  to  life  policies,  and  the  assignee  takes  such 
a  policy  subject  to  defenses,  if  it  does  not  appear  that  the  company, 
at  the  time  of  the  consent  to  the  assignment,  had  notice  of  the 
existence  of  such  defenses  (Northwestern  Mut.  Life  Ins.  Co.  v. 
Montgomery,  116  Ga.  799,  43  S.  E.  '!'9). 

(j)    Rights  after  forfeiture. 

In  Douglas  v.  Knickerbocker  Life  Ins.  Co.,  83  N.  Y.  492,  the 
policy  contained  a  stipulation  for  the  issue  of  a  paid-up  policy  upon 
the  surrender  of  the  original  policy  after  the  payment  of  three  or 
more  annual  premiums.  It  was  held  that  such  stipulation  was  not 
an  independent  contract,  and  was  enforceable  only  in  connection 
with  the  other  provisions  of  the  policy,  and  that  it  did  not  apply 
when  the  policy  had  been  forfeited  by  a  breach  of  the  condition  as 
to  travel  or  residence  in  proscribed  regions.  In  Nightingale  v.  State 
Mutual  Life  Ins.  Co.,  5  R.  I.  38,  the  policy  was  forfeited  by  resi- 
dence within  proscribed  regions.  The  policy  proyjded  that,  in  case 
of  forfeiture,  "the  party  interested  shall  have  the  benefit  of  such 
equitable  adjustment  as  may  from  time  to  time  be  provided  by  the 
board  of  directors."  After  the  death  of  the  insured  his  executors 
applied  to  the  directors  of  the  insurance  company  for  the  whole  or 
some  portion  of  the  sum  insured,  as  a  matter  of  equitable  adjust- 
ment. The  directors  voted  to  pay  to  the  heirs  of  the  insured  the 
office  value  for  the  surrender  of  the  policy,  which  was  declined  by 
the  executors.  In  a  suit  by  the  executors  on  the  policy,  it  was 
held  that,  although  the  executors  would  have  been  entitled  to  the 
benefit  of  any  equitable  adjustment  provided  for  by  established 
rules  of  the  directors  existing  at  the  time  of  the  forfeiture,  as  well 
as  to  any  which  might  be  accorded  by  their  special  act,  yet  that  the 
establishment  of  such  rules  was  left  by  the  policy  wholly  within 
the  discretion  of  the  directors,  and  that  the  court  had  no  power  to 
interfere  with  their  action,  or  to  dispense  with  or  to  qualify  the 
forfeiture  of  the  policy,  according  to  its  own  notions  of  what  would 
be  an  equitable  adjustment  under  the  circumstances. 

An  interesting  case  is  Pollak  v.  Supreme  Council  Royal  Arcanum, 
40  Misc.  Rep.  274,  81  N.  Y.  Supp.  942.  The  insured,  a  member  of 
the  defendant  association,  disappeared  in  1896.  Subsequent  to  his 
disappearance  the  association  adopted  a  law  providing  that,  upon 
the  failure  of  a  member  to  report  to  his  council  within  six  months 
after  receipt  of  a  notice  sent  by  registered  mail  to  his  last-known 
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place  of  residence,  such  member  should  stand  suspended  from  all 
the  rights,  benefits,  and  privileges  of  membership.  Notice  as  pro- 
vided by  the  law  was  addressed  to  the  member,  and,  no  report  hav- 
ing been  received  from  him,  he  was  regarded  as  suspended.  It  was 
held  that,  as  the  beneficiary  had  no  vested  interest  in  the  member- 
ship, she  had  no  title  on  which  to  maintain  an  action  to  reinstate 
the  policy.  Moreover,  the  only  theory  upon  which  the  action  could 
be  maintained  is  that  the  member  was  alive  when  the  benefit  cer- 
tificate was  declared  forfeited,  as  the  laws  provide  that,  on  satis- 
factory proof  of  death  after  disappearance,  the  benefit  shall  be 
paid.  If  he  is  alive,  he  alone  can  raise  the  question  of  his  alleged 
unlawful  suspension. 

In  State  ex  rel.  Young  v.  Temperance  Benev.  Ass'n,  42  Mo.  App. 
485,  where  the  insured  was  suspended  from  membership  by  an  ex 
parte  order  of  the  board  of  trustees  for  having  engaged  in  liquor 
selling,  the  court  held  that,  as  insured  admitted  his  guilt,  manda- 
mus would  not  lie  to  reinstate  him,  though  the  method  of  his  ex- 
pulsion was  illegal.  It  is  true  that  the  member  must  generally 
pursue  the  remedies  provided  for  in  the  laws  of  the  association 
in  case  of  wrongful  expulsion  (Modern  Woodmen  v.  Taylor,  67 
Kan.  368,  71  Pac.  806) ;  but,  if  the  association  refuses  to  allow  such 
remedies  to  be  pursued,  the  member  may  resort  to  the  courts  (Dub- 
cich  V.  Grand  Lodge  A.  O.  U.  W.,  33  Wash.  651,  74  Pac.  832). 

When  the  laws  provide  for  an  appeal  to  the  grand  lodge,  that  body 
has  power  to  entertain  the  appeal,  though  it  is  not  prosecuted  as 
prescribed  in  the  laws.  Vivar  v.  Supreme  liOdge  K.  P.,  52  N.  J. 
Law,  455,  20  Atl.  36. 


■r.  PLEADING  AND  PKACTICE  'WITH  REFERENCE   TO   PROMIS- 
SORY \(rARRANTIES  OR  CONDITIONS  SUBSEQUENT. 

(a)  Pleading. 

(b)  Evidence. 

(c)  Trial  and  review. 

(a)   Pleading. 

It  is  not  necessary  for  the  plaintiff  to  allege  that  a  promissory- 
warranty  or  a  condition  subsequent  has  not  been  broken;  but,  as 
said  in  Standard  Life  &  Accident  Ins.  Co.  v.  Koen,  11  Tex.  Civ.. 
App.  273,  33  S.  W.  133,  and  Modern  Woodmen  v.  Davis,  184  111. 
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236,  56  N.  E.  300,  affirming  84  111.  App.  439,  the  insurer,  if  basing 
a  defense  on  such  breach,  must  plead  it.  General  allegations  by 
plaintiff  of  compliance  with  all  conditions  on  the  part  of  the  insured 
are  sufficient. 

Ohlsen  v.  Equitable  Life  Assur.  Soc,  25  Misc.  Rep.  230,  55  N.  Y.  Supp. 
73 ;  Lauer  v.  Equitable  Life  Assur.  Soc,  8  Ohio  N.  P.  117,  10  Ohio 
S.  &  C.  P.  Dec.  397.  But  the  complaint  must  contain  such  general 
allegations.  Metropolitan  Life  Ins.  Co.  v.  Rutherford,  95  Va.  773, 
30  S.  E.  383. 

If  the  statements  as  to  future  conduct  are  representations  only, 
and  not  warranties,  as  in  Zepp  v.  Grand  Lodge  A.  O.  U.  W.,  69 
Mo.  App.  487,  the  insurer  must  also  allege  their  materiality. 

In  Bateman  v.  Grand  Fraternity,  18  Pa.  Super.  Ct.  385,  which 
was  an  action  against  a  beneficial  society  to  recover  death  benefits, 
it  appeared  that  the  benefit  certificate  was  void,  under  the  constitu- 
tion, if  the  member  came  to  his  death  while  residing,  without  the 
consent  of  the  association,  outside  of  certain  parallels  of  latitude. 
It  was  held  that  an  affidavit  of  defense  which  avers  that  the  mem- 
ber died  while  residing  south  of  the  parallel  of  latitude  mentioned 
in  the  constitution,  and  that  he  resided  there  at  that  time  without 
the  consent  of  the  society,  is  sufficient.  Where  a  policy  contained 
a  provision  authorizing  its  cancellation  if  the  insured  became  so 
far  intemperate  as  to  impair  his  health,  an  answer  alleging  that  after 
its  issue  the  insured  became  intemperate  to  such  an  extent  as  to 
impair  his  health,  and  that  defendant,  on  knowledge  of  the  fact, 
exercised  its  right  and  canceled  the  policy  during  the  lifetime  of  the 
insured,  is  sufficient  to  raise  the  issue  whether  at  the  date  the  in- 
surance company  attempted  to  cancel  the  policy  the  insured  was  so 
intemperate  as  to  injure  his  health,  according  to  Williford  v.  .^tna 
Life  Ins.  Co.,  42  S.  E.  165,  64  S.  C.  329. 

In  Northwestern  Masonic  Aid  Ass'n  v.  Bodurtha,  23  Ind.  App. 
121,  53  N.  E.  787,  77  Am.  St.  Rep.  414,  the  answer  pleaded  breach 
of  warranty  in  the  application,  in  that  the  statement  that  the  in- 
sured did  not  use  and  would  not  thereafter  use  intoxicants  to  excess 
was  false.  It  was  held  that  a  reply  alleging  that  the  policy  was 
issued  and  the  premiums  accepted  with  knowledge  of  the  falsity 
of  the  statements  was  demurrable,  as  not  going  to  the  entire  answer, 
in  that  it  failed  to  allege  that  the  insurer  had  knowledge  of  the 
breach  of  the  promise  not  to  use  liquors  to  excess  in  the  future  and 
accepted  premiums  with  such  knowledge. 
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Cb)    EvideiLce. 

The  general  rule  is  that  forfeiture  for  breach  of  a  condition  sub- 
sequent is  an  affirmative  defense,  as  to  which  the  burden  is  on  the 
insurer. 

Woodmen  of  the  World  v.  Gilllland,  11  Okl.  384,  67  Pac.  485 ;  Dial  v. 
Valley  Mut.  Life  Ass'n,  29  S.  C.  560,  8  S.  E.  27 ;  Standard  Life  & 
Accident  Ins.  Co.  v.  Koen,  11  Tex.  Civ.  App.  273,  33  S.  W.  133. 

It  would  seem,  however,  from  Modern  Woodmen  v.  Davis,  184 
III.  236,  56  N.  E.  300,  affirming  84  111.  App.^439,  that  in  Illinois,  if 
the  performance  of  a  condition  subsequent  is  put  in  issue  by  special 
plea,  the  burden  is  on  the  insured.  According  to  Zepp  v.  Grand 
Lodge  A.  O.  U.  W.,  69  Mo.  App.  487,  the  burden  is  on  the  insurer 
to  show  the  materiality  of  a  promissory  representation.  Where 
breach  of  the  condition  as  to  the  use  of  stimulants  is  in  issue,  as  in 
Gartside  v.  Connecticut  Mut.  Life  Ins.  Co.,  8  Mo.  App.  593,  and  the 
insured  person  is  shown  to  have  been  intemperate  after  the  policy 
was  issued,  the  presumption  is  that  he  became  intemperate  after 
that  time. 

In  Neudeck  v.  Grand  Lodge,  A.  O.  U.  W.,  61  Mo.  App.  97,  where 
the  issue  was  as  to  the  breach  of  a  condition  subsequent  as  to  the 
use  of  intoxicating  liquor,  in  view  of  facts  proved  tending  to  show 
that  the  insured  had  become  addicted  to  the  use  of  intoxicating 
liquor,  evidence  as  to  his  general  reputation  in  this  regard  was  held 
to  be  admissible.  But  according  to  Masons'  Union  Life  Ins.  Ass'n 
V.  Brockman,  20  Ind.  App.  206,  50  N.  E.  493,  it  was  not  competent 
to  show  declarations  of  the  insured  tending  to  indicate  that  he  was, 
prior  to  his  death,  indulging  in  an  excessive  use  of  intoxicating  liq- 
uors. This  was  based  on  the  rule  that,  where  a  policy  is  issued  on 
the  life  of  one  person  for  the  benefit  of  another,  such  beneficiary 
being  named  in  the  policy,  the  beneficiary  takes  a  vested  right  to 
the  policy  from  the  date  it  goes  into  force.  Though  a  witness  may 
testify  as  to  the  habits  of  the  insured  at  a  certain  period,  as  in 
Northwestern  Mut.  Life  Ins.  Co.  v.  Muskegon  Nat.  Bank,  122  U.  S. 
501,  7  Sup.  Ct.  1221,  30  L.  Ed.  1100,  it  was  not  competent  for  him 
to  express  an  opinion  whether  such  habits  at  that  period  impaired 
the  insured's  health  at  a  later  period.  Where  insured  agreed  not 
to  practice  any  pernicious  habit  that  obviously  tended  to  shorten 
life,  and  insurer  defended  on  the  ground  that  insured  had  used  in- 
toxicating liquors  to  excess,  the  refusal  to  permit  a  medical  expert 
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to  State  whether  he  regarded  the  excessive  use  of  intoxicating  liquor 
a  pernicious  habit  was  not  error,  according  to  Union  Life  Ins.  Co. 
V.  Jameson,  67  N.  E.  199,  31  Ind.  App.  28. 

Where  a  policy  contains  a  stipulation  that  it  should  be  void  if  the 
insured  should  become  so  far  intemperate  as  to  impair  his  health 
or  induce  delirium  tremens,  as  in  ^tna  Life  Ins.  Co.  v.  Ward,  140 
U.  S.  76,  11  Sup.  Ct.  720,  35  L.  Ed.  371,  afRrming  Davey  v.  ^tna 
Life  Ins.  Co.  (C.  C.)  38  Fed.  650,  the  wife  of  the  deceased,  after 
introduction  of  evidence  as  to  his  intemperate  habits,  may  testify 
that  in  her  presence  a  physician,  since  deceased,  prescribed  alco- 
holic stimulants  for  the  insured,  and  that  she  prepared  them  for  him. 
But  in  ^tna  Ins.  Co.  v.  Deming,'  123  Ind.  384,  24  N.  E.  86,  375,  it 
was  held  that,  in  view  of  Rev.  St.  1881,  §  497,  declaring  that  phy- 
sicians shall  not  be  competent  witnesses  as  to  matters  communi- 
cated to  them  in  the  course  of  their  professional  employment,  the 
partner  of  a  physician  is  not  competent  to  testify  as  to  what  he 
learned  of  the  condition  of  a  patient,  when  the  latter  is  at  the  office 
of  the  firm  for  treatment  by  the  witness'  partner. 

Parol  evidence  to  vary  the  scope  of  a  promissory  warranty  or 
condition  subsequent  is  not  admissible. 

Masons'  Union  Life  Ins.  Ass'n  v.  Brockman,  20  Ind.  App.  206,  50  N.  E. 
493;   Pohalski  v.  Mutual  Life  Ins.  Co.,  36  N.  Y.  Super.  Ct  234. 

A  written  statement  by  the  insured,  purporting  to  be  a  narrative 
of  the  facts  attending  the  attempted  forfeiture  of  a  policy  of  insur- 
ance on  his  life,  is  not  admissible  in  evidence,  in  an  action  by  his 
widow  to  set  aside  such  forfeiture  as  fraudulent  (Matlack  v.  Mutual 
Life  Ins.  Co.,  37  Wkly.  Notes  Cas.  526,  5  Pa.  Dist.  R.  113). 

A  certificate  of  the  attending  physician,  attached  to  the  proofs  of 
death,  reciting  facts  as  to  the  habits  of  the  insured  and  expressing 
the  opinion  that  they  probably  impaired  his  health,  is  not  conclu- 
sive proof  of  the  fact,  though  admissible  in  evidence. 

Reference  may  be  made  to  Davey  v.  JEtna  Life  Ins.  Co.  (C.  C.)  20  Fed. 
482;  Davey  v.  JEtna  Life  Ins.  Co.  (C.  C.)  38  Fed.  650;  ^tna  Life  Ins. 
Co.  V.  Ward,  140  U.  S.  76,  11  Sup.  Ct.  720,  35  L.  Ed.  371,  affirming 
Davey  v.  .^Etna  Life  Ins.  Co.  (C.  C.)  38  Fed.  650;  Modern  Wood- 
men V.  Davis,  184  III.  236,  56  N.  E.  300,  affirming  84  111.  App.  439. 

But,  as  said  in  the  Davis  Case,  error  in  excluding  the  physician's 
affidavit  as  to  the  cause  of  death,  attached  to  the  proofs  of  death, 
is  harmless,  if  the  physician  is  subsequently  examined  orally  as  to 
the  cause. 
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As  said  in  ^tna  Life  Ins.  Co.  v.  Ward,  140  U.  S.  76,  11  Sup.  Ct. 
720,  35  L.  Ed.  371,  affirming  Davey  v.  ^tna  Life  Ins.  Co.  (C.  C.) 
38  Fed.  650,  where  a  breach  of  condition  is  pleaded,  the  testimony 
must  decidedly  preponderate  in  favor  of  the  breach ;  but  it  need  not 
be  so  convincing  as  to  be  beyond  a  reasonable  doubt. 

The  sufficiency  of  the  evidence  to  show  a  breach  of  warranty  or  con- 
dition was  considered  In  Waters  v.  Supreme  Conclave  Knights  of 
Damon,  105  Ga.  151,  31  S.  E.  155,  and  Meacham  v.  New  York  State 
Mut.  Benefit  Ass'n,  120  N.  Y.  237,  24  N.  E.  283. 

(c)    Trial  and  levievr. 

In  ^tna  Life  Ins.  Co.  v.  Ward,  140  U.  S.  76,  11  Sup.  Ct.  720,  35 
L.  Ed.  371,  affirming  Davey  v.  ^tna  Life  Ins.  Co.  (C.  C.)  38  Fed. 
650,  where  the  defense  was  that  there  was  a  breach  of  the  condition 
that  the  insured  should  not  become  so  intemperate  as  to  impair 
his  health,  the  court  held  that  it  was  not  error  to  instruct  the  jury 
that  they  might  reject  the  diagnosis  of  a  physician,  who  was  exam- 
ined as  an  expert,  as  to  the  nature  of  the  disease  of  which  the  insured 
died.  This  was  not  an  instruction  that  they  might  reject  the  facts 
to  which  he  testified,  but  merely  his  diagnosis — that  is,  his  opinion 
as  to  the  nature  of  the  disease — founded  on  such  facts. 

The  construction  of  the  statements  alleged  to  be  promissory 
warranties,  as  to  whether  they  are  of  that  character  or  not,  is  for 
the  jury,  according  to  Masons'  Union  Life  Ins.  Ass'n  v.  Brockman, 
20  Ind.  App.  206,  50  N.  E.  493.  Whether  there  has  been  a  breach 
of  a  promissory  warranty  or  condition  subsequent  is  a  question  for 
the  jury. 

Reference  may  be  made  to  Northwestern  Mut.  Life  Ins.  Co.  v.  Muske- 
gon Nat.  Bank,  122  U.  S.  501,  7  Sup.  Ct.  1221,  30  L.  Ed.  1100 ;  Eggen- 
berger  v.  Guaranty  Mut.  Accident  Ass'n  (C.  C.)  41  Fed.  172;  Con- 
verse V.  Knights  Templars'  &  Masons'  Indemnity  Co.,  93  Fed.  148, 
35  C.  O.  A.  232;  Modern  Woodmen  of  America  v.  Davis,  56  N.  E. 
300,  184  111.  236;  Johnson  v.  London  Guarantee  &  Accident  Co., 
115  Mich.  86,  72  N.  W.  1115,  40  L.  R.  A.  440,  69  Am.  St.  Rep.  549 ; 
Woodmen  of  the  World  v.  Grace  (Miss.)  28  South.  832 ;  Janneek  v. 
Metropolitan  Life  Ins.  Co.,  43  N.  Y.  Supp.  669,  13  App.  Div.  514; 
Woodmen  of  the  World  v.  Gilliland,  11  Okl.  384,  67  Pac.  485 
Fox  V.  Masons'  Fraternal  Ace.  Ass'n,  96  Wis.  390,  71  N.  W.  303. 

The  verdict  of  the  jury  will  not  be  set  aside,  on  the  ground  of 
insufficiency  of  the  evidence,  where  the  evidence  is  conflicting. 

Muskegon  Nat.  Bank  v.  N.  W.  Mut.  Life  Ins.  Co.  (C.  C.)  19  Fed.  405; 
.^Btna  Life  Ins.  Co.  v.  Davey  (C.  C.)  40  Fed.  911 ;  Modern  Woodmen 
V.  Davis,  84  111.  App.  439 ;  .^tna  Life  Ins.  Co.  v.  Hanna,  81  Tex.  487. 
17  S.  W.  35. 
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XIV.  FORFEITURE  OF  LIFE  OR  ACCIDENT  INSURANCE 
CONTRACTS  FOR  NONPAYMENT  OF  PRE- 
MIUMS OR  ASSESSMENTS. 

1.  Default  In  payment  of  premiums  as  ground  of  forfeiture. 

(a)  Effect  of  nonpayment  in  general. 

(b)  Statutory  provisions. 

(c)  Same — What  law  governs. 

(d)  Same — Waiver. 

(e)  Nonpayment  of  note. 

(f)  Same — Condition  forfeiting  policy  on  default 

(g)  Same — Condition  in  note  alone, 
(h)  Nonpayment  of  interest. 

(i)  Nonpayment  of  loan  or  interest  thereon, 
(j)  Nonpayment  of  draft, 
(k)  Proceedings  to  give  effect  to  forfeiture. 
(I)  Necessity  of  demand, 
(m)  Persons  affected  by  forfeiture. 

2.  Necessity  of  notice  and  sufl3ciency  thereof. 

(a)  Right  to  and  necessity  of  notice. 

(b)  Statutory  provisions. 

(c)  Same — What  lavi^  governs. 

(d)  Same — Waiver. 

(e)  Persons  entitled  to  notice. 

(f)  Mode  and  sufficiency  of  notice. 

(g)  Same — Notice  by  mail, 
(h)  Proof  of  sufficiency. 

S.    Payment  or  tender  of  premium. 

(a)  Time  for  payment. 

(b)  Same — Doctrine  of  the  McMaster  Case. 

(c)  Payment  during  insured's  lifetime. 

(d)  Extension  of  time. 

(e)  Same — By  agent  or  broker. 

(f )  Same — Custom  and  usage. 

(g)  Mode  and  sufficiency  of  payment  In  general. 
(h)  Sufficiency  of  tender. 

(i)  Place  of  payment. 

(j)  Remittance  by  mail  or  express. 

(k)  Payment  by  check,  order,  draft,  or  note. 

(1)  Same — ^Accident  insurance, 
(m)  Payment  or  tender  to  agent  or  broker. 

(n)  Application  of  dividends,  earnings,  and  other  credits  to  prevent  for- 
feiture, 
(o)  Part  payment, 
(p)  Effect  of  receipt 
(q)  Excuse  for  nonpayment 
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3.  Payment  or  tender  of  premium— (Cont'd). 

(r)  Same — Disappearance  of  insured, 
(s)  Same — Wrongful  surrender  of  policy, 
(t)  Same — War. 

4.  Forfeifure  of  mutual  benefit  certificates  for  nonpayment  of  dues  and  as- 

sessments. 

(a)  Nature  and  validity  of  condition  of  forfeiture. 

(b)  Construction  of  condition. 

(c)  By-laws  and  effect  of  changes  therein, 

(d)  Default  as  ground  of  forfeiture  in  general. 

(e)  Necessity  of  notice  of  time  for  payment. 

(f)  Time  of  giving  notice. 

(g)  Form  and  requisites  of  notice, 
(li)  Mode  and  sufficiency  of  notice. 

(1)  Time  of  payment. 
(J)  Extension  of  time, 
(k)  Payment  before  death  of  insured. 
(1)  Payment  or  tender  of  premiums  in  general, 
(m)  Payment  or  tender  to  officers  or  agents. 

(n)  Same — Subordinate  lodge  or  officer  thereof  as  agent  of  supreme 
body. 

(0)  Application  of  funds  to  payment, 
(p)  Excuses  for  nonpayment. 

(q)  Same — Sickness  and  insanity. 

(r)  Proceedings  to  give  effect  to  forfeiture. 

(s)  Effect  of  suspension. 

(t)  Dissolution  or  suspension  of  subordinate  lodge. 

(u)  Waiver  by  and  estoppel  of  insured. 

5.  Rights  of  insured  after  forfeiture  for  nonpayment  of  premiums  or  assess- 

ments. 

(a)  Rights  in  general. 

(b)  Reinstatement. 

(c)  Same — Proceedings  to  reinstate. 

(d)  Same — Condition  as  to  good  health. 

(e)  Same — Waiver  of  condition. 

(f)  Same — Effect  of  reinstatement. 

(g)  Right  to  extended  insurance  for  a  limited  term, 
(h)  Right  to  paid-up  policy. 

(i)  Same — Compliance  with  conditions. 

(1)  Same — Action  to  enforce  rights, 
(k)  Right  to  cash  surrender  value. 

6.  Pleading  and  practice  In  relation  to  forfeiture  for  nonpayment  of  pre- 

miums or  assessments. 

(a)  Pleading. 

(b)  Issues,  proof,  and  variance. 

(c)  Presumptions  and  burden  of  proof. 

(d)  Admissibility  of  evidence. 

(e)  Weight  and  sufficiency  of  evidence, 

(f)  Trial  and  review. 
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1.  DEFAVI.T  IN  PAYMENT  OF  PREMIUMS  AS  GROUND  OF 
FORFEITURE. 

(a)  Effect  of  nonpayment  in  general, 

(b)  Statutory  provisions. 

(c)  Same — What  law  governs. 

(d)  Same — Waiver. 

(e)  Nonpayment  of  note. 

(f)  Same — Condition  forfeiting  policy  on  default 

(g)  Same — Condition  in  note  alone, 
(h)  Nonpayment  of  interest. 

(1)  Nonpayment  of  loan  or  interest  thereon. 
<J)  Nonpayment  of  draft, 
(k)  Proceedings  to  give  effect  to  forfeiture. 
(1)  Necessity  of  demand, 
(m)  Persons  affected  by  forfeiture; 

(a)   Effect  of  nonpayment  in  general. 

Generally  it  is  provided  in  life  insurance  policies  that  a  failure 
to  pay  a  premium  when  due,  or  within  a  specified  time  thereafter, 
will  forfeit  the  policy.  Such  a  stipulation  is  considered  valid  and 
enforceable  (Manhattan  Life  Ins.  Co.  v.  Wright,  126  Fed.  82,  61 
C.  C.  A.  138),  and  the  forfeiture  provided  for  is  not  regarded  in 
the  nature  of  a  penalty  (St.  Louis  Mut.  Life  Ins.  Co.  v.  Grigsby, 
10  Bush  [Ky.]  310).  It  is  a  condition  subsequent,  which  must  be 
performed  by  the  insured. 

Reference  may  be  made  to  New  York  Life  Ins.  Co.  v.  Statham,  93  D. 
S.  24,  23  L.  Ed.  789;  Thomas  v.  Northwestern  Mut.  Life  Ins.  Co., 
142  Cal.  79,  75  Pac.  665;  Abell  v.  Penn  Mut.  Ins.  Co.,  18  W.  Va.  400. 
In  some  cases  It  is  said  that  each  payment  of  premiums  Is  a  con- 
dition precedent  to  the  continuance  of  the  insurance.  Coombs  v. 
Charter  Oak  Life  Ins.  Co.,  65  Me.  382;  Hudson  v.  Knickerbocker 
Life  Ins.  Co.,  28  N.  J.  Eq.  167;  Howell  v.  Knickerbocker  Life  Ins. 
Co.,  19  Abb.  Prac.  (N.  Y.)  217. 

But,  like  other  provisions  of  forfeiture  inserted  in  the  insurance 
contract  by  the  insurer,  the  provision  forfeiting  the  insurance  on 
default  in  the  payment  of  a  premium  should  be  construed  strictly 
against  the  insurer,  and  liberally  in  favor  of  the  insured,  so  that, 
if  the  provision  is  susceptible  of  more  than  one  meaning,  that 
which  is  most  favorable  to  the  insured  is  to  be  adopted  (Ferguson 
V.  Union  Mut.  Life  Ins.  Co.,  187  Mass.  8,  72  N.  E.  358),  and  a  for- 
feiture should  not  be  enforced  unless  all  the  conditions  to  be  per- 
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formed  by  the  insurer  have  been  strictly  complied  with  (Nederland 
Life  Ins.  Co.  v.  Meinert,  127  Fed.  651,  62  C.  C.  A.  377).  Still,  the 
condition  must  be  performed  by  the  insured,  and  a  default  in  the 
payment  of  the  premium  will  forfeit  the  policy. 

^It  is  sufficient  to  refer  to  New  York  Life  Ins.  Co.  v.  Statham,  93  U.  S. 
24,  23  L.  Ed.  789;  Macumber  v.  St  Louis  Life  Ins.  Co.,  16  Fed. 
Cas.  349;  Mutual  Life  Ins.  Co.  of  Kentucky  v.  Clancy,  111  Ga.  865, 
36  S.  B.  944;  Catolr  v.  American  Life  Ins.  &  Trust  Co.,  33  N.  J. 
Law,  48'?;  Abell  v.  Penn  Mut  Ins.  Co.,  18  W.  Va.  400. 
Where  a  life  policy  contains  no  condition  of  forfeiture  for  nonpayment 
of  premiums,  a  default  does  not  work  a  forfeiture.  Union  Cent. 
Life  Ins.  Co.  v.  Morrow,  7  Ohio  S.  &  C.  P.  Dec.  118,  Perry  v.  Bank- 
ers' Life  Ins.  Co.  of  City  of  New  York,  62  N.  Y.  Supp.  553,  47  App. 
Div.  567,  affirmed  without  opinion  167  N.  Y.  607,  60  N.  B.  1118.  But 
in  Swander  v.  Northern  Cent  Life  Ins.  Co.,  25  Ohio  Clr.  Ct  R.  3, 
It  was  held  that  nonpayment  of  the  premium  on  the  day  when  due, 
though  it  does  not  work  a  forfeiture,  suspends  the  rights  of  the 
Insured  until  the  premium  is  paid.i 

In  Nixon  v.  Travelers'  Ins.  Co.,  25  Wash.  254,  65  Pac.  195,  the 
policy  called  for  an  annual  premium,  nonpayment  of  which  forfeited 
the  policy,  but  provided  that  the  insured  might,  with  the  consent 
of  the  company,  pay  the  premium  in  quarterly  installments.  The 
insured,  having  chosen  the  latter  method,  was  held  bound  thereby, 
so  that  a  failure  to  pay  the  installments  forfeited  the  policy,  though 
it  contained  no  provision  regarding  forfeiture  for  nonpayment  of 
installments. 

Ordinarily,  if  the  contract  provides  that  it  shall  be  void  if  the 
premiums  are  not  paid  when  due,  or  within  a  specified  time  there- 
after, default  in  the  paynient  of  a  premium  when  due  will  terminate 
the  insurance,  without  any  action  on  the  part  of  the  insurer. 

E«ference  may  be  made  to  New  York  Life  Ins.  Co.  v.  Statham,  93  U. 
S.  24,  23  L.  Ed.  789;  United  States  Life  Ins.  Co.  v.  Ross,  159  III. 
476,  42  N.  B.  859,  reversing,  on  this  point  only,  57  111.  App.  98: 
Ashbrook  v.  Phcenix  Mut.  Ins.  Co.,  94  Mo.  72,  6  S.  W.  462;  Roeh- 
ner  r.  Knickerbocker  Life  Ins.  Co.,  63  N.  Y.  160;  Attorney  Gen- 
eral V.  Continental  Life  Ins.  Co.,  93  N.  Y.  70.  Especially  is  this 
true  if  the  policy  provides  that  it  shall  be  void  without  notice  on 

1  An    analogous   case   is   Woodfin  v.  feiture  in  case  of  default    It  was  held 

Asheville  Mut.  Ins.  Co.,  51  N.  C.  558.  that  the  insurance  was  for  five  years 

which  involved  insurance  on  the  life  of  absolutely,  leaving  the  annual  premium 

a  slave  for  five  years  for  an   annual  to  be  enforced,  not  as  a  condition,  but 

premium,  without  providing  for  a  for-  as  a  part  of  the  consideration. 
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default.  Pendleton  v.  Knickerbocker  Life  Ins.  Co.  (C.  C.)  5  Fed. 
238;  United  States  Life  Ins.  Co.  v.  Ross,  159  111.  476,  42  N.  E.  859; 
Union  Cent.  Life  Ins.  Co.  v.  Chowning,  8  Tex.  Civ.  App.  455,  28 
S.  W.  117;  CrutcMeld  v.  Union  Cent.  Life  Ins.  Co.,  67  S.  W.  67, 
23  Ky.  Law  Rep.  2300,  113  Ky.  53.  This  rule  was  applied  with  ref- 
erence to  the  nonpayment  of  a  note  given  for  a  premium  in  Iowa 
Life  Ins.  Co.  v.  Lewis,  187  U.  S.  335,  23  Sup.  Ct.  126,  47  L.  Ed.  204; 
Manhattan  Life  Ins.  Co.  v.  Savage's  Adm'r,  63  S.  W.  278,  23  Ky. 
Law  Rep.  483;  Laughlln  v.  Fidelity  Mut.  Life  Ass'n,  8  Tex.  Civ.  App. 
448,  28  S.  W.  411.  But  see  Raymond  v.  Metropolitan  Life  Ins.  Co., 
86  Mo.  App.  391. 

If  a  policy  has  become  void  by  reason  of  default  in  the  payment 
of  a  premium,  it  cannot  be  revived  without  a  new  contract  (Equi- 
table Life  Assur.  Soc.  v.  McElroy,  83  Fed.  631,  28  C.  C.  A.  365). 
This  rule,  that  a  default  absolutely  terminates  the  policy  without 
affirmative  action  on  the  part  of  the  insurer,  is,  in  Security  Life 
Ins.  &  Annuity  Co.  v.  Gober,  50  Ga.  404,  held  to  apply,  even  though 
the  insured  has  no  actual  knowledge  of  the  forfeiture  condition 
in  his  policy,  by  reason  of  his  omission  to  take  it  from  the  com- 
pany's agent.  But  a  different  rule  will,  of  course,  prevail,  if  the 
insurer  is,  either  by  statute  or  by  a  provision  of  the  policy,  required 
to  give  the  insured  notice  of  an  intent  to  claim  a  forfeiture."  And 
if  the  policy  merely  provides  that  on  default  in  the  payment  of 
premiums  the  insurer  shall  be  at  liberty  to  cancel  it  without  fur- 
ther notice,  a  default  does  not  terminate  the  contract  until  affirma- 
tive action  is  taken  by  the  insurer  to  cancel  it  (Brady  v.  Pruden- 
tial Ins.  Co.,  9  Misc.  Rep.  6,  29  N.  Y.  Supp.  44). 

Where  a  policy  provides  that  it  shall  be  void  in  case  of  default 
in  payment  of  any  premitun,  after  the  first,  when  due,  another  pro- 
vision to  the  effect  that  after  two  years  from  the  date  of  the  policy, 
if  the  premiums  are  duly  paid  as  stipulated,  the  liability  of  the 
company  shall  not  be  disputed,  cannot  be  construed  to  preclude 
the  company  from  disputing  liability,  or  from  forfeiting  the  policy 
for  nonpayment  of  the  third  annual  premium. 

Schmertz  v.  United  States  Life  Ins.  Co.,  118  Fed.  250,  55  C.  C.  A.  104; 
Metropolitan  Life  Ins.  Co.  v.  Walton,  25  Ohio  Cir.  Ct.  R.  587. 

So  a  provision  in  a  policy  authorizing  the  deduction  from  the 
amount  payable,  in  case  of  the  insured's  death,  of  any  balance  of 
the  premium  for  the  year  remaining  unpaid,  or  any  indebtedness 

2  See  post,  p.  2281. 
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on  the  policy,  is  not  inconsistent  with  a  provision  that  the  policy 
shall  no  longer  be  in  force  or  binding  on  the  company  if  a  note 
for  the  premium,  or  any  part  thereof,  is  not  wholly  paid  when  due 
(Imperial  Life  Ins.  Co.  v.  Glass,  96  Ala.  568,  11  South.  671).  Simi- 
larly a  provision  in  an  accident  policy  for  four  consecutive  periods 
of  a  year,  each  represented  by  separate  notes,  that  in  the  event  of 
injury  from  accident  the  amount  due  shall  be  applied  to  the  pay- 
ment of  the  notes,  does  not  operate  to  make  the  contract  an  entire 
one  for  a  year,  so  as  to  entitle  a  recovery  for  an  injury  sustained 
after  a  default  in  the  payment  of  a  note  (Roberts  v.  .(Etna  Life  Ins. 
Co.,  212  111.  382,  72  N.  E.  363,  affirming  101  111.  App.  313).  And 
a  provision  in  the  receipt  for  a  loan  on  a  policy  that,  if  the  interest 
thereon  is  not  paid,  it  shall  be  added  to  the  principal,  and  if,  owing 
to  nonpayment  of  interest,  the  loan  shall  ever  equal  or  exceed  the 
then  net  reserve  value  of  the  policy,  the  policy  shall  thereupon 
become  null  and  void,  is  not  a  substitute  for,  and  does  not  abrogate 
or  affect,  a  provision  in  the  policy  that,  if  any  premium  is  not  paid 
when  due,  the  policy  shall  determine,  except  that  it  shall  continue 
in  force  for  such  time  as  the  natural  reserve  then  accrued  thereon 
will  pay  for,  after  payment  of  any  loan  made  by  the  company  to 
the  insured  (Bryant  v.  Mutual  Ben.  Ins.  Co.  [C.  C]  109  Fed.  748). 
Likewise  a  provision,  in  a  policy  on  which  the  premium  may  be 
paid  in  quarterly  installments,  that,  in  case  of  insured's  death 
within  the  year,  the  installments  of  the  annual  premium  remaining 
at  the  time  unpaid  shall  be  deducted  from  the  amount  of  the  policy, 
does  not  prevent  the  contract  from  being  terminated  by  insured's 
failure  to  pay  an  installment;  the  policy  also  containing  a  provi- 
sion to  that  effect  (McConnell  v.  Provident  Sav.  Life  Assur.  Soc. 
of  New  York,  92  Fed.  769,  34  C.  C.  A.  663).  So,  if  a  policy  stip- 
ulates for  the  payment  of  premiums  quarterly,  in  advance,  and 
declares  that  a  failure  to  pay  promptly  shall  forfeit  the  policy, 
no  different  construction  than  the  obvious  one  can  be  given,  because 
of  a  subsequent  clause  to  the  effect  that  the  payments  demanded 
for  a  year's  insurance  shall  be  known  as  the  "premium,"  and  shall 
be  due  in  advance  with  the  beginning  of  each  year  (Werner  v. 
Metropolitan  Life  Ins.  Co.,  11  Daly  [N.  Y.]  176). 

A  requirement,  in  a  policy  providing  for  a  forfeiture  on  default, 
that  premiums  be  paid  at  the  home  office,  "or  to  duly  authorized 
agents,  when  they  produce  receipts  signed,"  etc.,  does  not  necessi- 
tate the  production  of  such  receipt  as  a  condition  precedent  to  the 
assured's  obligation  to  pay  the  premium ;  but  the  policy  is  forfeited 
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if  premiums  are  not  paid  as  provided  (Straube  v.  Pacific  Mut.  Life 
Ins.  Co.  of  California,  56  Pac.  546,  123  Cal.  677). 

If  the  consideration  for  the  issuance  of  a  life  policy  is  the  sur- 
render of  an  existing  policy,  the  fact  that  the  last  premium  due 
on  the  surrendered  policy  was  never  paid  is  immaterial,  in  a  suit 
on  the  new  policy  (Kantrener  v.  Perm  Mut.  Life  Ins.  Co.,  5  Mo. 
App.  581) ;  and  if  a  life  insurance  company  issues  policies  to  the 
members  of  a  benefit  association,  under  an  agreement  with  the 
association  by  which  the  latter  is  to  become  primarily  liable  to 
the  company  for  the  premiums  on  policies  issued  to  the  members, 
which  premiums  are  to  be  repaid  by  the  members  in  weekly  install- 
ments, the  insurance  company  cannot  defend  an  action  on  a  policy 
on  the  ground  that  the  assured  has  not  paid  one  of  the  premiums, 
as  the  company  has  the  obligation  of  the  association  for  the  pay- 
ment. Nor  can  it  defend  on  the  ground  that  the  assured  is  in  de- 
fault in  his  dues  to  the  association.  (Teutonia  Life  Ins.  Co.  v.  Muel- 
ler, 77  111.  22.)  If  a  person  who  has  obtained  the  insurer's  con- 
sent to  engage  in  an  employment  prohibited  except  on  payment 
of  an  additional  premium,  and  who  has  paid  the  first  additional 
premium  therefor,  continues  in  such  employment  for  more  than 
the  time  paid  for,  without  the  payment  of  another  additional  pre- 
mium, he  thereby  forfeits  his  policy  (Ayer  v.  New  England  Mut. 
Life  Ins.  Co.,  109  Mass.  430). 

(b)    Statutory  provisions. 

In  several  states  it  is  provided  by  statute  that  after  payment  of 
premiums  for  a  certain  number  of  years — usually  three — a  life 
policy  shall  not  be  forfeited  by  reason  of  a  nonpayment  of  a  pre- 
mium, but  the  reserve  value  of  the  policy  shall  be  used  in  extending 
the  insurance  for  a  limited  term  or  a  limited  amount.'  Under  the 
early  Missouri  nonforfeiture  law  *  it  was  provided  that  after  two 
full  annual  premiums  had  been  paid  the  reserve  value  of  a  life  pol- 
icy should  be  used  to  extend  the  insurance  in  case  of  a  default. 
In  Wall  V.  Equitable  Life  Assur.  Soc.  (C.  C.)  32  Fed.  273  (affirmed 
Equitable  Life  Assur.  Soc.  v.  Pettus,  140  U.  S.  226,  11  Sup.  Ct. 

»  Civ.  Code  Oal.  1899,  §  450 ;    Mills'  p.  1171,  §  88 ;   Birdseye's  Rev.  St.  N.  T. 

Ann.  St.  Colo.  1891,  §  2223 ;   Rev.  Laws  (3d  Ed.)  vol.  2,  p.  1852,   §  88 ;    Hey- 

Mass.  1902,  c.  118,  §  76 ;   Rev.  St.  Me.  decker's  Rev.  St.  N.  Y.  (2d  Ed.)  vol.  3, 

1903,  p.-  492,  §  101 ;   Comp.  Laws  Mich.  p.  3142b,  §  88. 

1897,   §   7206;    Rev.    St.    Mo.    1899,    §  4  Laws  Mo.  1879,  p.  130,  §  1  (Rev. 

7897 ;   Rev.  St.  N.  Y.  (9th  Ed.)  vol.  2,  St.  Mo.  1879,  §  5983), 
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822,  35  L.  Ed.  497),  it  was  held  that  under  this  statute  a  provision 
in  a  policy  which  required  the  payment  of  three  full  annual  pre- 
miums before  the  insured  should  be  entitled  to  extended  insurance 
was  void.  But  it  is  to  be  noted  that  the  Missouri  statute  has  been 
amended,  so  that  it  now  in  common  with  the  statutes  of  other  states 
generally,  calls  for  the  payment  of  premiums  for  three  years  before 
the  insured  shall  be  entitled  to  temporary  insurance  on  default." 
The  California  law  *  requires  every  life  insurance  contract  to  con- 
tain a  stipulation  for  extended  insurance  on  default  after  payment 
of  three  annual  premiums,  unless  otherwise  specially  provided  for, 
and  declares  that  every  company  failing  to  comply  with  the  pro- 
vision of  the  law  shall  forfeit  its  right  to  do  business  in  the  state. 
As  the  law  does  not,  like  the  nonforfeiture  laws  of  other  states  in 
general,  flatly  declare  that  no  life  policy  shall  be  'forfeited  for 
nonpayment  of  premiums  after  three  years,  but  simply  requires 
insurance  companies  to  insert  a  stipulation  to  that  effect  in  their 
policies,  on  penalty  of  forfeiting  their  right  to  do  business  in  the 
state,  it  was  held  in  Straube  v.  Pacific  Mut.  Life  Ins.  Co.,  56  Pac. 
546,  123  Cal.  677,  that  the  stipulation  required  by  the  statute  does 
not  become  a  part  of  a  life  policy  by  operation  of  law,  and  that  a 
policy  written  in  violation  of  the  law  is  not  void,  though  the  com- 
pany writing  it  thereby  makes  itself  liable  to  the  penalty  prescribed 
by  the  law. 

A  nonforfeiture  law  is  not  limited  in  its  operation  to  default  in 
the  payment  of  premiums,  but  applies  as  well  to  cases  where  de- 
fault is  made  in  the  payment  of  a  note  given  for  a  premium  (Mars- 
ton  V.  Massachusetts  Ins.  Co.,  59  N.  H.  92).  And  a  foreign  com- 
pany, issuing  policies  stipulating  that  they  are  to  be  governed 
by  the  laws  of  the  state  of  the  company's  domicile,  cannot  claim 
an  exemption  from  the  operation  of  a  nonforfeiture  law  by  virtue 
of  the  Constitution  of  the  United  States,  and  on  the  ground  that 
it  interferes  with  the  contractual  liberty  of  corporations,  since  a 
state  has  power  to  compel  such  corporations  to  be  subject  to  such 
statute  as  a  condition  of  the  right  to  do  business  in  the  state  (New 
York  Life  Ins.  Co.  v.  Cravens,  178  U.  S.  389,  20  Sup.  Ct.  962,  44 
L.  Ed.  1116).  However,  the  law  does  not  apply  to  policies  exe- 
cuted prior  to  its  enactment,  and  a  certificate  given  by  a  life  insur- 
ance company  subsequent  to  the  passage  of  a  nonforfeiture  law, 
acknowledging  the  receipt  of  an  annual  premium  on  the  policy 

B  See  Rev.  St.  Mo.  1899,  §  7897.  «  Ciy.  Code  Oal.  1899,  §  450. 
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issued  before  the  passage  of  such  act,  does  not  make  the  policy- 
subject  to  the  provisions  of  the  statute  regarding  nonforfeiture 
(Shaw  V.  Berkshire  Life  Ins.  Co.,  103  Mass.  254).''  If  a  nonfor- 
feiture law  is  relied  on  in  an  action  on  a  policy  to  avoid  the  policy, 
the  facts  bringing  the  case  within  the  provisions  of  the  law  must 
be  averred  (Scheifers  v.  Massachusetts  Mut.  Life  Ins.  Co.,  46  Ohio 
St.  418,  21  N.  E.  635). 

In  Missouri,  assessment  and  fraternal  associations  are  exempt 
from  the  obligation  of  a  nonforfeiture  law.*  But  a  policy  issued 
"on  the  accumulative  reserve  plan,"  with  a  stated  annual  premium, 
is  an  old  line  contract,  and  subject  to  the  statute,  though  it  provides 
that,  should  an  emergency  arise  which  would  exhaust  the  reserve 
fund,  an  assessment  payable  at  insured's  option  could  be  levied  to 
meet  the  deficit,  as  an  assessment  contract  is  one  wherein  the 
payment  of  the  stipulated  benefit  depends  on  an  assessment  on 
the  other  members  of  the  company  holding  similar  contracts,  and 
not  one  for  which  a  fixed  annual  premium  is  paid,  with  the  remote 
possibility  of  an  assessment  on  the  exhaustion  and  reserve  fund, 
payable  at  insured's  option  (Folkens  v.  Northwestern  Nat.  Life 
Ins.  Co.,  98  Mo.  App.  480,  72  S.  W.  720). 

While  the  nonforfeiture  laws  of  Colorado,  Missouri,  and  Cali- 
fornia apply  to  all  life  insurance  companies  doing  business  in  the 
state,  irrespective  of  whether  they  are  domestic  or  foreign  com- 
panies, the  laws  of  Massachusetts  and  New  York  are  expressly 
limited  to  "domestic"  companies,  those  of  Maine  to  companies 
"chartered"  by  the  state,  and  those  of  Michigan  to  companies  "or- 
ganized" under  the  laws  of  the  state. 

The  original  nonforfeiture  act  of  Massachusetts  was  expressly  limited 
to  companies  chartered  by  authority  of  the  commonwealth  (St.  1861, 
c.  186).  A  subsequent  law  (St.  1872,  c.  325,  §  7)  provided  that  no 
life  insurance  companies  (defining  the  term  so  as  to  include  for- 
eign companies)  should  make  any  contract  of  life  insurance,  except 
In  accordance  with  the  provisions  of  the  statute  of  the  state  regu- 
lating the  business  of  life  insurance,  with  the  proviso  that  nothing 
in  the  act  should  be  held  to  conflict  with  the  provisions  of  chapter 
186  of  the  act  of  1861.  In  Morris  v.  Penn  Ins.  Co.,  120  Mass.  503, 
It  was  held  that  by  the  statute  of  1872  the  nonforfeiture  law  of 
1861  was  made  applicable  to  foreign  as  well  as  domestic  companies. 
This  decision  was  afterwards  noted  by  Justice  ClifEord  of  the 


»  But  see  post,  p.  2287,  as  to  the  effect       on  a  policy  issued  prior  to  the  passage 
of  the  payment  of  an  annual  premium       of  a  notice  law. 

«  See  Kev.  St.  Mo.  1899,  §  7910. 
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United  States  Circuit  Court,  in  Desmazes  v.  Mutual  Ben.  Life  Ins. 
Co.,  7  Fed.  Cas.  529.  He  was  of  the  opinion  that  the  state  Supreme 
Court  must  have  found  the  contract  involved  in  the  Morris  Case 
to  have  been  a  Massachusetts  contract,  in  order  to  make  the  non- 
forfeiture law  applicable  to  a  foreign  company,  and  held  that  the 
law  of  1872  extended  the  operation  of  the  law  of  1861  only  to  con- 
tracts of  foreign  companies  made  within  the  state.  This  decision 
was  followed  in  Whitcomb  v.  Phoenix  Mut  Life  Ins.  Co.,  29  Fed. 
Cas.  964;  Smith  v.  Mutual  Life  Ins.  Co.  of  New  York  (C.  C.)  5 
Fed.  582.  See,  also,  Shattuck  v.  Mutual  Life  Ins.  Co.,  21  Fed.  Cas. 
1183.  But  in  Holmes  v.  Charter  Oak  Life  Ins.  Co.,  131  Mass.  64, 
the  principle  announced  in  the  federal  cases  cited  was  disproved. 
The  Massachusetts  court  took  the  broad  ground  that  the  law  as 
amended  by  the  statute  of  1872  applied  to  foreign  companies  do- 
ing business  in  the  state,  without  regard  to  the  question  whether 
the  contract  was  made  there  or  in  the  state  of  the  company's  domi- 
cile. 
In  Missouri,  a  statute  in  force  for  some  time  (Laws  1895,  p.  197)  pro- 
vided that  the  nonforfeiture  law  should  be  inapplicable  to  a  policy 
issued  by  a  foreign  company  organized  under  the  laws  of  a  state 
which  prescribed  a  surrender  value  or  temporary  insurance  on  de- 
fault. To  bring  a  policy  within  this  exception,  it  was  held  that  it 
was  not  necessary  that  the  policy  refer  to  and  adopt  the  laws  of 
the  home  state,  if  it  contained  an  agreement  for  temporary  insur- 
ance, as  prescribed  by  such  laws.  Epperson  v.  New  York  Life  Ins. 
Co.,  90  Mo.  App.  432. 

(o)   Same — What  la,\r  governs. 

Some  of  the  earlier  cases  held  that  policies  issued  by  foreign 
companies  to  residents  of  a  state  having  a  nonforfeiture  law  were 
not  governed  by  the  law  of  insured's  domicile,  if  the  contract  be- 
came complete  on  the  issuance  of  the  policy  at  the  home  office 
(Shattuck  V.  Mutual  Life  Ins.  Co.,  21  Fed.  Cas.  1183),  or  if  it  was 
to  be  performed  in  the  state  of  the  company's  domicile  (Smith 
V.  Mutual  Life  Ins.  Co.  of  New  York  [C.  C]  5  Fed.  582),  or  if 
the  agent  in  insured's  state,  who  delivered  and  countersigned  the 
policy,  merely  acted  in  a  ministerial  capacity  (Whitcomb  v.  Phoenix 
Mut.  Life  Ins.  Co.,  29  Fed.  Cas.  964).  But  recent  cases  hold  that 
if  a  policy  issued  by  a  foreign  company  is  delivered  and  the  first 
premitim  is  paid  in  the  state  in  which  insured  resides,  so  that  the 
contract  is  consummated  there,  it  is  governed  by  the  laws  of  that 
state,  though  the  place  of  performance — payment  of  premiums  and 
of  the  policy  itself — ^is  the  state  of' the  company's  domicile. 

Equitable  Life  Assur.  Soc.  v.  Pettus,  140  U.  S.  226,  11  Sup.  Ct  822,  35 
L.  Ed.  497,  affirming  Wall  v.  Equitable  Life  Assur.  Soc.  (C.  C.)  32 
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Fed.  273;  Equitable  Life  Assur.  Soc.  of  United  States  v.  Winning, 
58  Fed.  541,  7  C.  0.  A.  359,  19  U.  S.  App.  173;  Horton  v.  New  York 
Life  Ins.  Co.,  151  Mo.  604,  52  S.  W.  356. 

(d)  Same — Waiver. 

The  Missouri  nonforfeiture  law  was,  in  Equitable  Life  Assur. 
Soc.  V.  Pettus,  140  U.  S.  226,  11  Sup.  Ct.  822,  35  L.  Ed.  497  (affirm- 
ing Wall  V.  Equitable  Life  Assur.  Soc.  [C.  C]  32  Fed.  273),  said 
to  be  mandatory,  and  not  directory.  It  was  therefore  held  that 
the  statute  could  not  be  waived  by  the  insurer.  But  in  Caffery 
V.  John  Hancock  Mut.  Life  Ins.  Co.  (C.  C.)  27  Fed.  25,  it  was 
held  that  the  Massachusetts  law  might  be  waived  by  the  express 
agreement  of  the  parties  by  the  substitution  of  a  nonforfeitable  pol- 
icy of  a  different  character.  This  rule  was  also  supported  by  Des- 
mazes  v.  Mut.  Ben.  Life  Ins.  Co.,  7  Fed.  Cas.  529,  wherein  it  was 
held  that  the  law  was  waived  by  an  insured,  who,  after  a  failure 
to  pay  premiums,  took  advantage  of  an  alternative  provision  in 
his  policy  by  receiving  dividends  thereunder, 

(e)  Nonpayment  of  note. 

In  the  absence  of  a  stipulation  forfeiting  or  suspending  a  policy 
for  a  default  in  payment  of  a  note  given  for  a  premium  when  due, 
a  failure  to  pay  a  note  at  matxurity  will  not  work  a  forfeiture  of 
the  insurance. 

Reference  may  be  made  to  Massachusetts  Ben.  Life  Ass'n  v.  Robinson, 
104  Ga.  256,  30  S.  B.  918,  42  L.  R.  A.  261;  Mutual  Life  Ins.  Co.  v. 
Allen,  72  N.  E.  200,  212  111.  134;  Shaw  v.  Republic  Life  Ins.  Co., 
67  Barb.  (N.  ¥.)  586;  Stepp  v.  National  Life  &  Maturity  Ass'n,  37 
S.  C.  417,  16  S.  E.  134;  New  York  Life  Ins.  Co.  v.  Smith,  35  South. 
1004,  139  Ala.  303. 

This  rule  applies,  even  though  the  policy  provides  for  a  forfeiture 
in  case  of  nonpayment  of  a  premium  when  due. 

New  England  Mut.  Life  Ins.  Co.  v.  Hasbrook's  Adm'x,  32  Ind.  447; 
McAllister  v.  New  England  Mut.  Life  Ins.  Co.,  101  Mass.  558,  3 
Am.  Rep.  404;  Michigan  Mut.  Life  Ins.  Co.  v.  Bowes,  42  Mich.  19, 
51  N.  W.  962. 

So  a  policy  taken  out  by  a  father  in  favor  of  his  children  is  not 
ipso  facto  extinguished  by  the  failure  of  the  assured  to  pay  the 
first  maturing  premium  note,  taken  by  the  assurers  in  place  of 
the  cash  payment  required  by  the  policy,  merely  because  of  a 
verbal  agreement  on  the  part  of  the  assured,  not  referred  to  either 


2268  FOEFEITURB  FOR  NONPAYMENT  OF  PREMIUMS. 

Ih  the  note  or  the  policy,  made  without  the  assent  of  the  benefi- 
ciaries of  the  policy  and  after  the  delivery  of  the  policy  to  him, 
that  he  would  surrender  the  policy  on  failure  to  pay  the  said  pre- 
mium note  at  its  maturity  (Trager  v.  Louisiana  Equitable  Life 
Ins.  Co.,  31  La.  Ann.  235).  And  where  the  policy  and  the  applica- 
tion for  insurance  are  silent  as  to  the  premium  note,  and  the  note 
is  silent  as  to  any  forfeiture  for  nonpayment,  the  evidence  of  a  wit- 
ness, who  never  saw  the  assured  or  received  any  letters  from  him, 
is  incompetent  to.  show  the  consideration  on  which  the  policy  was 
delivered  to  the  assured,  and  the  agreement  as  to  the  effect  on  the 
policy,  if  the  note  was  not  paid  at  maturity  (Stepp  v.  National  Life 
&  Maturity  Ass'n,  37  S.  C.  417,  16  S.  E.  134). 

However,  it  was  decided,  in  Wilmot  v.  Charter  Oak  Life  Ins. 
Co.,  46  Conn.  483,  that,  under  a  policy  which  by  its  terms  provided 
that  it  was  to  lapse  if  the  premium  was  not  paid  when  due,  a  note 
given  for  a  premium  due  and  a  receipt  stating  that  it  was  "for 
renewal  of  the  policy"  did  not  operate  to  renew  the  policy  for  a 
period  beyond  the  maturity  of  the  note,  and  that,  if  it  was  not 
then  paid,  the  policy  lapsed.  And  in  St.  Louis  Mut.  Life  Ins.  Co. 
V.  Grigsby,  10  Bush  (Ky.)  310,  the  court  said:  "Where,  as  a  matter 
of  favor  to  the  insured,  credit  is  extended  to  him  for  some  portion 
of  a  cash  premium,  the  failure  to  pay  the  note  representing  such 
portion  is  regarded  as  a  failure  to  pay  the  premium,  and  the  policy 
will  be  forfeited."  So  it  was  held,  in  Johnson  v.  Southern  Mut. 
Life  Ins.  Co.,  3  Ky.  Law  Rep.  26,  79  Ky.  403,  that  the  execution 
of  a  note  by  the  insured  and  its  acceptance  by  the  company,  with 
extension  of  time  for  payment,  does  not  constitute  a  waiver  of 
the  right  to  forfeit  the  policy  for  nonpayment  of  premiums,  but  is 
an  agreement  not  to  enforce  the  forfeiture  until  after  the  expiration 
of  the  extended  time. 

If  an  agent  of  a  company  which  authorizes  the  taking  of  nothing 
but  cash  for  premiums  takes  a  note  for  the  first  premium,  thereby 
becoming  liable  to  the  company  for  the  cash,  and  individually  sub- 
ject to  loss  in  case  the  note  is  not  paid,  the  nonpayment  of  the  note 
does  not  forfeit  the  policy  (Griffith  v.  New  York  Life  Ins.  Co.,  101 
Cal.  637,  36  Pac.  113,  40  Am.  St.  Rep.  96).  A  policy  marked  "non- 
forfeitable," the  premium  on  which  is  paid  in  part  by  a  note  pro- 
viding that  it  is  to  remain  a  lien  on  the  policy  until  it  becomes  due, 
when  the  note  shall  be  deducted  from  the  policy,  unless  sooner  paid, 
the  dividends  on  the  policy  to  be  applied  to  the  note,  is  not  forfeited 
by  nonpayment  of  the  note,  as  in  equity  and  justice  the  note  is  to 
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he  regarded  as  evidence  of  a  loan,  and  not  evidence  of  premiums 
unpaid  (Franklin  Life  Ins.  Co.  v.  Wallace,  93  Ind.  7). 

(f)    Same— Condition  forfeiting  policy  on  default. 

It  is  commonly  stipvdated  by  insurance  companies  that,  if  a  note 
is  accepted  for  a  premium,  a  failure  to  pay  the  note  at  matiurity 
sliall  terminate  the  insurance.  When  the  policy,  or  the  policy  and 
the  note,  contain  a  stipulation  to  this  effect,  a  failure  to  pay  at 
maturity  a  note  given  for  a  premixun  will  work  a  forfeitxure  of  the 
insurance. 

It  is  considered  sufficient  to  refer  to  Thompson  y.  Knickerbocker  Life 
Ins.  Co.,  104  U.  S.  252,  26  L.  Ed.  765;  Imperial  Life  Ins.  Co.  v. 
Glass,  96  Ala.  568,  11  South.  671;  Sullivan  v.  Connecticut  Indemnity 
Ass'n,  101  Ga.  809,  29  S.  B.  41;  Union  Cent.  Life  Ins.  Co.  v.  Whet- 
zel,  29  Ind.  App.  658,  65  N.  B.  15;  Union  Central  Life  Ins.  Co.  v. 
Loughmiller  (Ind.  App.)  69  N.  B.  264;  Union  Central  Life  Ins.  Co.  v. 
Duvall,  16  Ky.  Law  Rep.  398;  Hudson  v.  Knickerbocker  Life  Ins. 
Co.,  28  N.  J.  Bq.  167;  Koehner  v.  Knickerbocker  Life  Ins.  Co.,  4 
Daly,  512,  affirmed  63  N.  Y.  160;  How  v.  Union  Mut.  Life  Ins.  Co., 
80  N.  Y.  32;  Robert  v.  New  England  Mut.  Ins.  Co.,  2  Disn.  (Ohio) 
106,  affirming  Robert  v.  New  England  Mut.  Life  Ins.  Co.,  1  Disn. 
(Ohio)  355;  Union  Cent.  Life  Ins.  Co.  v.  Hughes  (Tex.  Civ.  App.) 
70  S.  W.  1010;  Behling  v.  Northwestern  Nat.  Life  Ins.  Co.,  117 
Wis.  24,  93  N.  W.  800. 

Such  a  stipulation  is  valid  and  enforceable  (Manhattan  Life 
Ins.  Co.  V.  Wright,  126  Fed.  82,  61  C.  C.  A.  138).  On  a  default 
in  the  payment  of  a  premium  note  the  insurance  is  forfeited,  and 
it  is  not  necessary  for  the  insurer  to  notify  the  insured  that  his 
policy  has  lapsed  (Manhattan  Life  Ins.  Co.  v.  Savage's  Adm'r,  23 
Ky.  Law  Rep.  483,  63  S.  W.  278),  especially  if  the  condition  in 
the  policy  provides  that  on  default  the  policy  shall  become  void 
without  notice  (Thompson  v.  Knickerbocker  Life  Ins.  Co.,  23  Fed. 
Cas.  1057,  affirmed  104  U.  S.  252,  26  L.  Ed.  765)  or  other  action 
on  the  part  of  the  insurer  (Union  Cent.  Life  Ins.  Co.  v.  Chowning, 
8  Tex.  Civ.  App.  455,  28  S.  W.  117).  And  it  is  not  necessary  to 
return  the  note  in  order  to  make  the  forfeiture  effective  (Deppen 
V.  Southern  Mut.  Life  Ins.  Co.,  8  Ky.  Law  Rep.  57).  So,  if  a  con- 
tract of  life  insurance  stipulates  that,  if  all  payments  or  notes  are 
not  paid  when  due,  this  contract  shall  become  null  and  void,  a 
failure  by  the  insured  to  pay,  on  or  before  its  maturity,  a  prom- 
issory note  given  for  the  first  premium  works  a  forfeiture  of  the 
policy,  though  the  company  makes  an  effort  to  collect  the  note 
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(National  Life  Ass'n  of  Hartford,  Conn.,  v.  Brown,  103  Ga.  382, 
29  S.  E.  927).  However,  in  McEvoy  v.  Michigan  Mut.  Life  Ins. 
Co.,  2  O.  C.  D.  329,  it  was  held  that  where  the  condition  in  a 
policy  merely  provided  that  the  giving  of  a  note  should  not  be 
regarded  as  a  payment  of  a  premium,  but  as  an  extension  of  the 
time  of  payment,  and  that  if  such  note  or  any  renewal  thereof 
was  not  paid  when  due  the  company  should  not  be  liable  for  any 
loss  occurring  while  such  note  remained  due  and  unpaid,  the 
policy  was  not  forfeited  by  the  nonpayment  of  a  note  given  for 
a  premium,  but  was  suspended  only,  and  might  be  revived  by 
the  receipt  by  the  company  of  the  amount  of  such  note  before  the 
death  of  the  insured. 

If,  on  the  maturity  of  a  note  given  for  a  premium,  other  notes 
are  given  in  renewal,  which  recite  that  the  sum  therein  named 
represents  the  premium  on  the  policy,  a  default  will  forfeit  the 
insurance  in  accordance  with  the  terms  of  the  policy  and  the  notes, 
as  the  acceptance  of  the  renewal  notes  does  not  constitute  a  pay- 
ment of  the  premium  (Forbes  v.  Union  Cent.  Life  Ins.  Co.,  151 
Ind.  89,  51  N.  E.  84).  But  if  an  extension  of  time  is  granted  for 
the  payment  of  a  note,  and  assured  dies  before  the  expiration  of 
this  period,  it  is  manifest  that  no  forfeiture  results  from  the  non- 
payment of  the  note  when  first  due. 

Protective  Union  v.  Wliitt,  36  Kan.  760,  14  Pac.  27.5,  59  Am.  Rep.  607; 
Michigan  Mut.  Life  Ins.  Co.  v.  Custer,  128  Ind.  25,  27  N.  E.  124. 

If  a  policy  provides  that  it  shall  be  terminated  by  a  failure  "to 
pay  when  due  any  notes  or  other  obligations  given  for  premium," 
it  is  terminated  by  a  failure  to  pay  an  installment  due  on  a  note, 
even  though  the  note  was  given  for  the  first  premium,  as  the  con- 
dition in  terms  includes  all  notes  or  obligations  given  for  pre- 
miums (Pitt  V.  Berkshire  Life  Ins.  Co.,  100  Mass.  500).  So,  if  an 
insured,  who  had  agreed  that,  in  consideration  of  a  waiver  of  the 
cash  payment  of  the  reserve  value  on  an  exchange  of  life  insur- 
ance policies,  a  certain  sum,  whereof  one-tenth  was  to  be  paid 
with  the  application  for  exchange,  should  be  a  lien  against  the 
policy  until  discharged  or  paid,  and  that  so  much  thereof  as  re- 
mained unpaid  at  his  death  should  be  deducted  from  the  policy, 
gave  his  note  for  the  one-tenth  of  the  reserve  to  be  paid  with  the 
application,  such  note  was  within  a  clause  providing  that  a  failure 
to  pay  any  premium  or  note  or  interest  would  terminate  the  insur- 
ance, so  that  the  policy  lapsed  on  insured's  failure  to  pay  when 
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due  (Behling  v.  Northwestern  Life  Ins.  Co.,  117  Wis.  24,  93  N.  W. 
800). 

Where  an  agent  of  an  insurance  company  is  authorized  to  take 
the  note  of  an  insured,  payable  to  himself,  for  the  cash  premium, 
the  company  to  charge  him  with  its  amount,  and,  in  case  the  note 
is  not  paid,  he  is  to  have  the  right  to  turn  it  over  to  the  company 
and  receive  credit,  a  note  so  given  and  afterwards  turned  over  to 
the  company  is  not  a  note  given  for  the  premium,  within  the 
meaning  of  a  provision  of  the  policy  providing  for  a  forfeiture  in 
case  of  default  in  the  payment  of  a  premium  or  any  note  given 
therefor  (Southern  Mut.  Life  Ins.  Co.  v.  Best,  8  Ky.  Law  Rep. 
535).  So,  if  an  agent,  who  is  entitled  to  the  first  premium  on  a 
policy  as  his  commission,  takes  insured's  note  payable  to  his  order 
for  the  first  premium,  such  note  is  not  within  a  forfeiture  pro- 
vision in  the  policy,  and  the  insurance  company  cannot,  by  purchase 
of  the  note  from  an  indorsee  after  insured's  death,  claim  a  for- 
feiture because  of  insured's  failure  to  pay  the  note  at  maturity 
(Union  Life  Ins.  Co.  v.  Parker,  66  Neb.  395,  92  N.  W.  604,  62  L. 
R.  A.  390).  Likewise  the  sale  and  indorsement  before  maturity 
of  a  note  given  for  the  first  premium  on  a  policy  operate  as  a 
payment  of  the  premium  for  the  first  year,  even  if  the  note  is  never 
paid,  and,  as  between  the  maker  and  the  insurance  company,  as 
a  collection  of  the  note.  The  company  is  thereafter  estopped  from 
claiming  a  forfeiture  because  of  the  nonpayment  of  the  note. 
(Thum  v.  Wolstenholme,  21  Utah,  446,  61  Pac.  537.)  If  the  note 
of  a  third  person  is  accepted  for  a  premium  without  condition,  a 
failure  to  pay  the  note  when  due  will  not  forfeit  the  policy,  even 
though  the  policy  provides  for  a  forfeiture  on  nonpayment  of  notes 
given  for  premiums, and  the  receipt  given  the  assured  stipulates  that 
it  is  subject  to  the  condition  of  notes  given  for  premiums  (Galvin 
V.  Union  Cent.  Life  Ins.  Co.,  24  Ky.  Law  Rep.  2452,  74  S.  W.  275, 
115  Ky.  547), 

(g)    Same — Condition   In  note  alone. 

In  some  cases  it  appears  that  no  provision  forfeiting  policy  for 
nonpayment  of  a  note  given  for  a  premium  was  inserted  in  the 
policy,  but  that  such  stipulation  was  contained  only  in  the' note 
which  was  given  for  the  premium.  In  the  early  case  of  Mutual 
Life  Ins.  Co.  v.  French,  30  Ohio  St.  240,  27  Am.  Rep.  443  (affirming 
Mutual  Ben.  Life  Ins.  Co.  v.  Same,  2  Cin.  R.  [Ohio]  321),  it  was 
pointed  out  that  a  stipulation  forfeiting  the  insurance  on  default 
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in  the  payment  of  a  note  given  for  a  premium  was  not  contained 
in  the  policy  involved,  but  only  in  the  note.  These  facts  being 
noted,  it  was  held  that  the  clause  in  the  note  did  not  make  the  pol- 
icy absolutely  void  on  nonpayment  of  the  note,  but  only  gave  the 
insurance  company  a  right  to  declare  a  forfeiture  on  default.  The 
fact  that  attention  was  called  to  the  omission  of  the  clause  from 
the  policy  and  its  insertion  in  the  note  only  would  seem  to  indicate 
that  a  distinction  was  intended  to  be  made  between  cases  in  which 
the  policy  contained  a  forfeiture  clause  and  those  in  which  such 
clause  was  to  be  found  only  in  the  note.  But  the  decision  in  the 
case  appears  to  be  made  without  reference  to  any  such  distinction, 
and  on  the  theory  that,  as  the  forfeiture  clause  was  introduced  for 
the  benefit  of  the  company,  the  policy  was  voidable  only  at  the 
company's  election.  Montgomery  v.  Phoenix  Mut.  Life  Ins.  Co., 
14  Bush  (Ky.)  51,  was  a  case  involving  a  policy  on  which  insured 
had  paid  four  annual  premiums,  entitling  him  to  a  certain  amount 
of  paid  insurance  on  default;  the  fifth  premium  he  paid  partly  in 
cash  and  partly  by  a  note,  which  provided  that  if  it  was  not  paid 
when  due  the  policy  should  be  null  and  void.  It  was  held  that 
as  the  insured  had,  before  the  execution  of  the  note,  acquired  the 
right  to  a  certain  amount  of  paid-up  insurance,  which  was  not  sub- 
ject to  forfeiture  for  nonpayment  of  subsequent  premiums,  and  as 
the  stipulation  in  the  note  was  inserted  to  secure  its  prompt  pay- 
ment, a  failure  to  pay  the  note  at  maturity  did  not  forfeit  the  pol- 
icy. Furthermore,  nonpayment  of  the  note  did  not  forfeit  the  in- 
surance for  which  the  note  was  given,  unless  the  company  elected 
to  declare  a  forfeiture.  The  cases  cited  would,  therefore,  seem 
to  support  the  doctrine  that,  where  the  condition  of  forfeiture  is 
contained  only  in  the  note,  a  declaration  of  forfeiture  is  necessary 
by  the  company.  But  the  discussion  of  this  question  in  the  opin- 
ions indicates  that  the  courts  regarded  a  like  doctrine  as  applicable, 
whether  the  condition  was  in  the  policy  or  the  note.* 

The  doctrine  asserted  in  the  French  and  Montgomery  Cases  does 
not  find  support  in  recent  decisions.    Thus  a  contrary  rule  is  an- 

9  Dwelling  House  Ins.  Oo.  v.  Hardin,  effect  until  the  premium  was  paid,  but 

37  Kan.  674,  16  Pac.  92,  was  a  case  in-  was  executed  on  the  theory  that  the  note 

volving  a  fire  policy.    It  was  there  held  was  accepted  as  payment,  and  that  the 

that  if  a  policy  for  which  a  note  was  policy  took  effect  on  acceptance  of  the 

given  in  payment  of  the  premium  did  note  and  delivery  of  the  policy,  a  condi- 

not  provide  for  a  forfeiture  in  case  of  tion  of  the  note  that  the  policy  should 

default  in  payment  of  the  note,  and  did  determine  and  become  void  on  default  in 

stipulate  that  the  policy  was  not  to  take  payment  of  the  note  was  nugatory. 
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nounced  in  a  recent  Tennessee  case  (Ressler  v.  Fidelity  Mut.  Life 
Ins.  Co.,  110  Tenn.  411,  75  S.  W.  735),  wherein  the  court,  after 
an  exhaustive  discussion  of  the  question  and  review  of  the  deci- 
sions, lays  down  the  doctrine  that  where  a  note  given  in  payment 
of  a  premium  on  a  life  insurance  policy  provides  that,  if  not  paid 
at  maturity,  the  policy  shall  be  void,  and  a  receipt  given  for  the 
note  states  that  it  is  agreed  that  a  past-due  note  is  not  payment, 
and  any  obligation  given  in  exchange  for  the  receipt,  when  not 
paid  at  maturity,  shall  render  the  receipt  and  policy  void,  the  policy 
is  rendered  void  by  a  failure  to  pay  the  note  at  maturity,  though 
the  policy  contains  no  stipulation  to  that  effect.  So,  in  a  recent 
case  (Iowa  Life  Ins.  Co.  v.  Lewis,  23  Sup.  Ct.  126,  187  U.  S.  335, 
47  L.  Ed.  204),  which  involved  the  efifectiveness  of  a  forfeiture  con- 
dition on  the  back  of  a  premium  receipt,  which  was  expressed  to 
be  subject  to  the  contract  and  conditions  on  the  back  of  the  receipt, 
the  Supreme  Court  of  the  United  States  regarded  it  immaterial 
whether  the  condition  was  expressed  in  the  policy,  in  the  note, 
or  in  the  receipt  given  for  the  premium,  or  whether  on  the  face 
of  the  latter  or  on  its  back.  In  either  case  the  condition  was  bind- 
ing, and,  if  it  provided  that  on  default  in  payment  the  policy  should 
cease  and  determine,  a  failure  to  pay  the  note  at  maturity  forfeited 
the  policy,  without  afifirmative  action  on  the  part  of  the  insurance 
company. 

Where  a  policy  contains  a  provision  that  a  failure  to  pay  when 
due  "any  moneys  required  to  be  paid"  shall  render  the  policy  ipso 
facto  null  and  void,  and  a  note  executed  by  the  assured  for  a  pre- 
mium shows  the  purpose  for  which  it  was  given  and  expressly 
recites  that,  if  not  paid  at  maturity,  the  policy  shall  become  ipso 
facto  null  and  void,  a  failure  to  pay  the  note  works  an  absolute 
forfeiture,  and  does  not  merely  give  the  insurance  company  an  op- 
tion to  forfeit  the  insurance  on  the  failure  of  the  assured  to  pay 
the  premium  money  when  due,  as  such  a  construction  of  the  condi- 
tions in  the  policy  and  note  would  overthrow  the  intention  deliber- 
ately expressed  and  create  a  contract  into  which  the  parties  never 
entered. 

Laughlin  v.  Fidelity  Mut.  Life  Ass'n,  8  Tex.  Civ.  App.  448,  28  S.  W. 
411.  See,  also,  Fidelity  Mut.  Life  Ins.  Co.  v.  Price,  25  Ky.  Law 
Eep.  1148,  77  S.  W.  384.  That  a  failure  to  pay  a  note  at  maturity 
•works  an  absolute  forfeiture,  though  the  condition  is  not  contained 
In  the  policy,  but  only  in  the  note  or  the  premium  receipt,  is  also 
supported  by  Banholzer  v.  New  York  Life  Ins.  Co.,  74  Minn.  387, 
77  N.  W.  295,  78  N.  W.  244;   iEtna  Life  Ins.  Co.  v.  Bradway,  90 

B.B.INS.— 143 


2274  FORFEITURE  FOB  NONPAYMENT  OF  PREMIUMS. 

111.  App.  576.  Condition  in  note  alone.  Manhattan  Life  Ins.  Co.,  v. 
Pentecost,  105  Ky.  642,  49  S.  W.  425;  Manhattan  Life  Ins.  Co.  v. 
Myers,  109  Ky.  372,  59  S.  W.  30;  Sharpe  v.  New  York  Life  Ins.  Co. 
(Neb.)  98  N.  W.  66. 

In  Seeley  v.  Union  Cent.  Life  Ins.  Co.,  10  Pa.  Super.  Ct.  270,  it 
was  held  that  a  stipulation  in  a  note  given  for  a  premium  that,  if 
the  note  was  not  paid  at  maturity,  the  policy,  including  all  con- 
ditions for  surrender  or  continuance  as  a  paid-up  policy,  should  be 
null  and  void,  was  one  that  would  be  sustained  by  the  courts.  It 
was  contended  in  Fidelity  Mut.  Life  Ins.  Co.  v.  Price,  77  S.  W. 
384,  25  Ky.  Law  Rep.  1148,  that,  under  a  statute  prohibiting  an 
insurer  to  make  any  contract  or  agreement  as  to  a  contract  of  in- 
surance other  than  is  plainly  expressed  in  the  policy,  a  stipulation 
in  a  note  was  not  binding.  But  the  court  answered  this  contention 
by  saying  that,  if  the  statute  made  the  note  and  its  conditions 
void,  then  there  was  no  extension  of  time  for  the  payment  of  the 
premium  and  no  waiver  of  the  forfeiture. 

(JO   Nonpayment  of  interest. 

A  condition  in  a  policy  providing  that  it  shall  cease  and  all  pre- 
miums shall  be  forfeited,  if  there  shall  be  a  failure  to  pay  annually 
and  in  advance  interest  on  notes  given  for  premiums,  is  valid  (An- 
derson V.  St.  Louis  Mut.  Life  Ins.  Co.,  1  Fed.  Cas.  846).  By  a 
provision  of  this  nature  the  interest  becomes  practically  a  premium 
payable  annually  in  advance,  so  that  the  policy  lapses  if  the  inter- 
est is  not  paid  promptly,  just  as  in  the  case  of  a  default  in  the 
payment  of  a  premium  (Smith  v.  St.  Louis  Mut.  Life  Ins.  Co.,  2 
Tenn.  Ch.  727). 

A  provision  forfeiting  a  life  policy  on  failure  to  pay  interest  on  pre- 
mium notes  Is  not  In  conflict  with  another  clause  declaring  the  policy 
nonforfeitable  for  failure  to  pay  any  premium  after  the  first  Net- 
tleton  V.  St  Louis  Life  Ins.  Co.,  18  Fed.  Cas.  15. 

The  condition  makes  time  for  the  payment  of  the  interest  the 
very  essence  of  the  contract.  Therefore  a  strict  compliance  is  re- 
quired in  order  to  avoid  a  forfeiture.  Where  a  forfeiture  has  been 
incurred  by  a  breach  of  this  condition,  equity  will  not  relieve  against 
it  (Knickerbocker  Life  Ins.  Co.  v.  Dietz,  52  Md.  16).  But  as  a 
premium  note  which  is  negotiable  is  entitled  to  grace,  the  same 
as  other  commercial  paper,  a  tender  of  interest  within  the  days 
of  grace  will  prevent  a  forfeiture  for  nonpayment  of  interest  at' 
maturity  (Jarman  v.  St.  Louis  Mut.  Life  Ins.  Co.,  13  Fed.  Cas. 
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364).  So  the  maxim  "De  minimis  non  curat  lex"  applies  to  a  de- 
fault by  an  assured  in  the  payment  of  interest  on  a  premium  note 
amounting  to  four  cents,  and  such  default  will  not  forfeit  the  policy 
(Van  Norman  v.  Northwestern  Mut.  Life  Ins.  Co.,  51  Minn.  57, 
52  N.  W.  988). 

A  condition  in  a  policy  that,  on  insured's  failure  to  pay  annually 
in  advance  the  interest  on  any  unpaid  notes  or  loans  owing  on  ac- 
count of  premiums,  the  policy  shall  be  void,  is  not  inconsistent 
with,  or  contradictory  to,,  a  provision  for  paid-up  insurance  on 
default  in  the  payment  of  premiums.  Hence  a  failure  to  pay  in 
advance  the  interest  on  notes  given  for  premiums  forfeits  the  policy 
altogether. 

Kussum  V.  St.  liOUis  Mut.  Life  Ins.  Co.,  1  Mo.  App.  228;  Ewald  v.  North- 
western Mut.  Life  Ins.  Co.,  60  Wis.  431,  19  N.  W.  513;  Madison  v. 
Nortliwestern  Mut.  Life  Ins.  Co.,  141  Cal.  475,  75  Pac.  113. 

So  a  provision  in  a  paid-up  policy  that  the  amount  of  notes  due 
the  company  for  premiums  on  a  policy  taken  up  in  exchange  for 
the  paid-up  policy  shall  be  deducted  when  the  insurance  money  is 
paid,  and  that  failure  to  pay  the  interest  on  the  notes  annually 
shall  forfeit  the  policy,  is  not  unconscionable,  and  there  is  no  reason 
for  equitable  relief  against  the  forfeiture  without  some  element 
of  fraud,  accident,  or  mistake  (Fowler  v.  Metropolitan  Life  Ins. 
Co.,  5  L.  R.  A.  805,  116  N.  Y.  389,  22  N.  E.  576).  But  where  the 
company  represents  a  paid-up  policy  given  in  exchange  for  another 
policy  as  "nonforfeiting,"  and  the  policy  itself  provides  that  any 
indebtedness  due  the  company  shall,  on  payment  of  the  policy, 
be  first  de4ucted,  the  nonpayment  of  interest  on  notes  given  for 
premiums  on  the  original  policy  will  not  forfeit  the  policy,  though 
it  contains  general  conditions  that  the  nonpayment  of  interest  on 
notes  given  for  premiums,  as  such  conditions  have  strictly  no  appli- 
cation to  the  policy  (Eddy  v.sPhcenix  Mut.  Life  Ins.  Co.,  65  N. 
H.  27,  18  Atl.  89,  23  Am.  St.  Rep.  17).  And  under  a  policy  which 
is  nonforfeitable  after  three  premiums  have  been  paid,  which  pre- 
miums are  payable  half  in  cash  and  half  in  notes,  the  clause  which 
provides  that  the  failure  to  pay  the  interest  on  any  unpaid  note 
or  loan  on  account  of  the  premiums  shall  work  a  forfeiture  of  the 
policy  does  not  apply  to  a  note  given  for  the  cash  part  of  a  pre- 
mium after  three  annual  premiums  have  been  fully  paid  (Tutt  v. 
Covenant  Mut.  Life  Ins.  Co.,  19  Mo.  App.  677).  And  where  a 
policy  provides  that  after  a  complete  annual  premium  has  been 
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paid  it  shall  be  nonforfeiting,  a  stipulation  in  a  premium  note  that  a 
failure  to  pay  interest  shall"  forfeit  the  policy  is  inconsistent  with 
the  nonforfeiture  provision  in  the  policy,  except  as  a  provision 
for  forfeiture  as  to  any  future  or  continuing  risk  (Fithian  v.  North- 
western Life  Ins.  Co.,  4  Mo.  App.  386).  So  a  policy  in  a  mutual 
life  insurance  company  is  not  to  be  deemed  forfeited  for  nonpay- 
ment of  interest  on  premium  notes,  where  the  contract  does  not 
clearly  so  provide,  where  there  would  be  no  forfeiture  for  nonpay- 
ment of  the  principal,  and  where  the  company  has  funds  of  the 
assured  in  its  hands  sufficient  for  the  interest  (Northwestern  Mut. 
Life  Ins.  Co.  v.  Fort's  Adm'r,  82  Ky.  269)." 

(i)    Nonpayment  of  loan  or  interest  thereon. 

A  note  given  for  a  loan  obtained  by  a  policy  holder  from  an  in- 
surer is  not  embraced  within  a  provision  forfeiting  the  policy  on 
nonpayment  of  notes  given  for  premiums,  so  that  a  failure  to  pay 
the  note  at  maturity  forfeits  the  insurance  (Manhattan  Life  Ins. 
Co.  V.  Wright,  126  Fed.  82,  61  C.  C.  A.  138).  So  a  provision  in 
a  life  policy  that  if  the  insured  "shall  fail  to  pay  annually  in  advance 
the  interest  on  any  unpaid  notes  and  loans  which  may  be  owing 
*  *  *  on  account  of  any  of  the  above-mentioned  annual  pre- 
miums" means  that  the  contemplated  "loans"  are  to  be  made  up 
of  the  "annual  premiums,"  and  hence  nonpayment  of  interest  on 
a  mere  loan  does  not  forfeit  the  insurance  (St.  Louis  Mut.  Life 
Ins.  Co.  V.  Grigsby,  10  Bush  [Ky.]  310).  And  in  New  York  Life 
Ins.  Co.  V.  N.  L.  Curry  &  Bro.,  24  Ky.  Law  Rep.  1930,  72  S.  W. 
736,  115  Ky.  100,  61  L.  R.  A.  268,  it  was  held  that  a  provision 
in  a  contract  of  loan  from  an  insurance  company,  for  which  its 
paid-up  policy  was  pledged  as  collateral,  that  on  default  in  pay- 
ment of  interest  for  30  days  the  policy  should,  at  the  company's 
option,  be  surrendered  to  it  at  the  customary  cash  surrender  value 
then  allowed  by  the  company  for  the  surrender  of  policies  of  that 
class,  was  void,  as  the  condition  operated  as  an  enforced  conver- 
sion without  notice  to  or  consent  of  the  borrower,  if  he  failed  to 
pay  the  interest.  It  was  said  that  an  insurance  company  lending 
money  is  in  no  different  position  from  any  other  lender.  If  it 
loans  money  on  its  policies  to  the  holders,  its  rights  as  lender  are 
exactly  what  they  would  be  if,  instead  of  policies,  the  borrower 
pledged  stocks,  bonds,  or  policies  in  other  companies,  or  gave  a 
chattel  or  real  estate  mortgage  to  secure  the  loan.  So  it  was  held, 
in  Raymond  v.  Metropolitan  Life  Ins.  Co.,  86  Mo.  App.  391,  that 
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the  nonpayment  of  the  note  given  for  a  loan  which  was  used  to 
pay  premiums  did  not  ipso  facto  forfeit  the  insurance,  though  the 
contract  recited  that  the  policy  was  to  be  forfeited  for  nonpayment 
of  the  note  given  to  an  insurance  company  to  pay  premiums  on 
insurance;  but  the  insurance  company,  if  it  desired  to  forfeit  the 
insurance  for  such  nonpayment,  had  to  so  declare  to  insured,  and 
tender  him  the  surrender  value  of  his  policy,  less  the  amount  of 
the  loan. 

(j)   Nonpayment  of  draft. 

Where  a  premium  on  a  policy  of  life  insurance,  conditioned  to 
be  valid  on  nonpayment  of  the  annual  premium,  is  paid  by  a  for- 
eign bill  drawn  by  the  insured,  with  a  condition  that,  if  not  paid 
at  maturity,  the  policy  shall  be  void,  a  presentment  and  nonaccept- 
ance  of  the  bill  before  maturity  without  protest  does  not  dispense 
with  presentment  for  payment  in  order  to  produce  the  forfeiture. 
Nor  does  the  want  of  funds  in  the  hands  of  the  drawee  constitute 
an  excuse  for  not  presenting  the  draft,  if  the  drawer  has  reasonable 
expectation  to  believe  that  it  will  be  accepted  and  paid.  But  a 
forfeiture  is  incurred  by  nonpayment  of  the  bill  on  presentment 
at  maturity,  without  protest  for  nonpayment,  though  protest  might 
be  necessary  to  fix  the  liability  of  the  drawer.  (Knickerbocker  Life 
Ins.  Co.  V.  Pendleton,  112  U.  S.  696,  5  Sup.  Ct.  314,  28  L.  Ed.  866, 
reversing  Pendleton  v.  Knickerbocker  Life  Ins.  Co.  [C.  C]  5  Fed. 
238,  on  last  point.) 

(k)   Proceedings  to  give  effect  to  forfeiture. 

Provisions  in  a  life  insurance  policy  for  its  forfeiture  on  default 
in  the  payment  of  premiums,  being  written  by  the  insurance  com- 
pany and  for  its  benefit,  will  be  strictly  construed  in  favor  of  the 
policy  holder,  and  a  forfeiture  will  not  be  enforced,  unless  all  con- 
ditions to  be  performed  by  the  company  have  been  strictly  complied 
with  (Nederland  Life  Ins.  Co.  v.  Meinert,  127  Fed.  651,  62  C.  C. 
A.  377).  But  as  a  general  rule  an  insurance  company  is  not  re- 
quired to  declare  a  forfeiture  on  an  insured's  failure  to  comply 
with  a  provision  making  a  policy  void  on  insured's  failure  to  pay 
a  premium  or  premium  note  when  due,  in  order  that  the  forfeiture 
shall  be  available  to  the  company. 

Security  Life  Ins.  &  Annuity  Co.  v.  Gober,  50  Ga.  404;  United  States 
Life  Ins.  Co.  v.  Ross,  159  111.  476,  42  N.  B.  859;  McMahon  v.  Trav- 
elers' Ins.  Co.,  77  Iowa,  229,  42  N.  W.  179;    Manhattan  Life  Ins. 
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Co.  V.  Savage's  Adm'r,  23  Ky.  Law  Rep.  483,  63  S.  W.  278;  Roeliuer 
V.  Knickerbocker  Life  Ins.  Co.,  63  N.  Y.  160;  Attorney  General  v. 
Continental  Life  Ins.  Co.,  93  N.  Y.  70.  Especially  is  this  true  if  it 
Is  provided  that  a  default  shall  forfeit  the  policy  without  notice. 
Thompson  v.  Knickerbocker  Life  Ins.  Co.,  23  Fed.  Cas.  1057;  Pen- 
dleton V.  Knickerbocker  Life  Ins.  Co.  (0.  C.)  5  Fed.  238;  United 
States  Life  Ins.  Co.  v.  Ross,  159  111.  476,  42  N.  E.  859;  Deppen  v. 
Southern  Mut.  Life  Ins.  Co.,  8  Ky.  Law  Rep.  57;  Crutchfield  v. 
Union  Cent.  Life  Ins.  Co.,  23  Ky.  Law  Rep.  2300,  67  S.  W.  67,  113 
Ky.  53;  Ashbrook  v.  Phoenix  Mut.  Ins.  Co.,  94  Mo.  72,  6  S.  W.  462; 
Union  Cent.  Life  Ins.  Co.  v.  Chowning,  8  Tex.  Civ.  App.  455,  28 
S.  W.  117. 

However,  if  a  policy  merely  provides  that,  on  insured's  failure 
to  pay  a  premium  within  a  specified  time  after  it  becomes  payable, 
the  company  shall  be  at  liberty  to  cancel  it  without  further  notice, 
the  policy  does  not  become  void  merely  by  nonpayment  of  the 
premium,  but  it  remains  in  force  until  affirmative  action  is  taken 
by  the  company  to  cancel  it. 

Brady  v.  Prudential  Ins.  Co.,  9  Misc.  Rep.  6,  29  N.  Y.  Supp.  44;  O'Brien 
V.  Same,  12  Misc.  Rep.  127,  33  N.  Y.  Supp.  67.  See,  also,  Teutonia 
Life  Ins.  Co.  v.  Anderson,  77  111.  384.  In  Raymond  v.  Metropolitan 
Life  Ins.  Co.,  86  Mo.  App.  391,  it  was  held  that  on  the  nonpay- 
ment of  a  note  given  for  premiums  which  it  was  provided  should 
forfeit  the  insurance,  the  company  must,  if  it  desires  to  rely  on  the 
forfeiture,  so  declare  to  insured,  and  tender  him  the  surrender 
value  of  his  policy,  less  the  amount  of  the  notes. 

If  a  draft  given  for  a  premium  is  dishonored,  it  is  not  incumbent 
on  the  insurer  to  return  the  draft,  in  order  that  the  forfeiture  shall 
be  available  (Pendleton  v.  Knickerbocker  Life  Ins.  Co.  [C.  C]  5 
Fed.  238).  So,  if  a  premium  is  paid  by  an  order  on  the  insured's 
employer,  which  order  is  subsequently  dishonored,  it  is  not  neces- 
sary, before  declaring  a  forfeiture  of  the  policy,  that  the  order  shall 
be  returned  to  the  insured. 

McMahon  v.  Travelers'  Ins.  Co.,  77  Iowa,  229,  42  N.  W.  179;  Bane  v. 
Travelers'  Ins.  Co.,  9  Ky.  Law  Rep.  211,  4  S.  W.  787;  Employers' 
Liability  Assur.  Corp.  y.  Rochelle,  13  Tex.  Civ.  App.  232,  35  S.  W. 
869. 

In  Roberts  v.  ^tna  Life  Ins.  Co.,  212  111.  382,  72  N.  E.  363,  it 
appeared  that  a  letter  written  by  the  agent  of  the  insurer  recited 
that,  inasmuch  as  the  insurance  under  the  policy  expired  on  May 
14,  1899,  by  reason  of  the  nonpayment  of  the  second  note  given 
for  premium  in  connection  with  the  policy,  there  could  be  no  claim 
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under  it.  It  was  held  immaterial  that  the  date  specified  in  such 
letter  on  which  the  policy  expired  was  a  mistake,  because,  being 
Sunday,  the  note  did  not  mature  until  the  succeeding  day;  the 
defense  specified  in  the  letter  being  the  nonpayment  of  the  note  at 
maturity. 

(1)   Necessity  of  demand. 

Under  the  general  rule  that  a  failure  to  pay  a  premium  at  ma- 
turity terminates  a  policy  in  accordance  with  its  terms,  no  demand 
of  the  premium  is  necessary  to  entitle  the  insurance  company  to 
avail  itself  of  a  release  of  liability  by  reason  of  a  default,  where 
the  policy  is  expressed  to  be  conditioned  on  punctual  payment  of 
annual  premiums. 

Security  Life  Ins.  &  Annuity  Co.  t.  Gober,  50  Ga.  404;    Eoehner  v. 
Knickerbocker  Life  Ins.  Co.,  4  Daly,  512,  afarmed  63  N.  Y.  160. 

So,  if  a  note  given  for  a  premium  contains  a  clause  that  the 
policy  for  which  it  is  given  is  to  be  void  in  case  the  note  is  not 
paid  at  maturity,  the  note  and  the  policy  must  be  considered  to- 
gether as  part  of  one  continuing  transaction,  and  as  plainly  mani- 
festing the  intention  of  the  parties  to  adhere  to  the  condition  of 
the  primary  contract  that  an  omission  to  pay  a  premium  on  any 
day  stipulated  therefor,  either  in  the  policy  or  the  note,  shall  cause 
the  policy  to  become  void.  Therefore  the  company  is  not  required 
to  demand  payment  of  the  note  when  due,  in  order  to  be  entitled 
to  be  released  from  liability  on  insured's  failure  to  pay  the  note  at 
maturity.  (Baker  v.  Union  Life  Ins.  Co.,  43  N.  Y.  283.)  But,  if 
a  note  is  made  payable  on  demand,  the  company  must  demand  pay- 
ment before  it  can  forfeit  the  insurance  (Pulling  v.  Travelers'  Ins. 
Co.,  55  111.  App.  452).  So,  if  a  prepiium  is  paid  by  a  foreign  bill 
drawn  by  the  party  insured,  with  a  condition  that,  in  case  it  is  not 
paid  at  maturity,  the  policy  shall  be  void,  the  bill  must  be  pre- 
sented for  payment  in  order  to  make  a  default  available  to  forfeit 
the  policy  (Knickerbocker  Life  Ins.  Co.  v.  Pendleton,  112  U.  S. 
696,  5  Sup.  Ct.  314,  28  L.  Ed.  866,  reversing  [C.  C]  5  Fed.  238,  [C. 
C]  7  Fed.  169). 

Where  indorsements  on  a  policy  permit  the  insured  at  his  option 
to  pay  either  annually,  semiannually,  or  quarterly,  at  the  rates  pre- 
scribed for  each,  and  the  policy  only  requires  annual  premiums 
to  be  paid  in  advance,  the  company  should  not  be  permitted  to 
forfeit  the  policy  without  first"  having  made  a  demand  on  the  in- 
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sured  for  the  payment  of  the  claimed  premium  (Northwestern  Life 
Assur.  Co.  V.  Schulz,  94  111.  App.  156).  And  in  Lyon  v.  Travelers' 
Ins.  Co.,  55  Mich.  141,  20  N.  W.  829,  54  Am.  Rep.  354,  it  was 
held  that  a  servant  was  not  precluded  from  recovering  on  an  acci- 
,  dent  insurance  policy  because  of  the  nonpayment  of  the  premium, 
where  an  arrangement  was  made  when  the  policy  was  issued 
whereby  the  premium  was  to  be  paid  out  of  the  servant's  wages 
by  the  master,  and,  although  wages  were  due  when  the  accident 
occurred,  no  demand  of  the  premium  was  made. 

(m)   Persons  affected  by  forfeiture. 

If  an  insured  defaults  in  the  payment  of  a  premium  and  thereby 
forfeits  the  policy,  the  rights  of  the  beneficiary  under  the  policy 
are  also  terminated  (Roberts  v.  JEtna.  Life  Ins.  Co.,  101  111.  App. 
313).  Thus  it  was  held,  in  Connecticut  Mut.  Life  Ins.  Co.  v. 
Luchs,  108  U.  S.  498,  2  Sup.  Ct.  949,  27  L.  Ed.  800,  that,  where  a  life 
policy  provides  that  it  is  accepted  by  the  assured  on  the  express 
condition  that,  in  case  said  assured  shall  not  pay  the  annual  pre- 
miums, the  policy  shall  cease,  the  term  "assured"  must  be  regarded 
as  applicable  to  the  one  for  whose  benefit  the  policy  was  effected. 
And  in  Behling  v.  Northwestern  Nat.  Life  Ins.  Co.,  117  Wis.  24, 
93  N.  W.  800,  it  was  said  that  the  rule  that  a  married  woman, 
as  the  beneficiary  of  an  insurance  policy,  has  a  vested  interest 
therein,  which  cannot  be  prejudiced  without  her  consent  by  any 
act  of  her  husband,  cannot  be  invoked  as  to  acts  of  the  assured 
causing  a  forfeiture  of  his  policy  by  its  terms.  This  rule  is  espe- 
cially applicable  if  the  beneficiary  has  by  the  express  language  of 
the  policy  agreed  to  pay  the  premiums.  Under  such  a  stipulation, 
the  beneficiary,  as  well  as  the  assured,  is  bound  by  clauses  relating 
to  the  payment  of  premiums  and  providing  for  a  forfeiture  on  de- 
fault. (Ferguson  v.  Union  Ins.  Co.,  187  Mass.  8,  72  N.  E.  358.) 
But  where  a  person  who  has  procured  insurance  payable  to  himself 
after  a  term  of  years  if  he  lives  so  long,  if  not,  then  to  his  wife  at 
his  death,  after  paying  premiums  for  some  years,  gives  a  premium 
note,  which  has  a  forfeiture  clause  therein  more  onerous,  as  against 
the  interests  of  the  wife,  than  the  forfeiture  clause  in  the  policy, 
such  forfeiture  clause  in  the  note  will  not  avail  the  insurance  com- 
pany, as  against  the  wife,  unless  she  assents  thereto  (Union  Cent. 
Life  Ins.  Co.  v.  Buxer,  62  Ohio  St.  385,  57  N.  E.  66,  49  L.  R.  A. 
737).  Though  a  wife,  who  has  assigned  a  policy  which  she  has 
taken  on  the  life  of  her  husband  for  her  sole  use,  can  avoid  the 
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assignment,  she  cannot,  on  avoiding  the  assignment,  recover  on 
the  policy,  where  it  has  meanwhile  become  lapsed  and  forfeited  by 
default  in  the  payment  of  a  premium  (Frank  v.  Mutual  L,ife  Ins. 
Co.,  102  N.  Y.  266,  6  N.  E.  667,  55  Am.  Rep.  807). 


2.   NECESSITY  OF  NOTICE  AND  SUFFICIENCY  THEREOF. 

(a)  Right  to  and  necessity  of  notice. 

(b)  Statutory  provisions. 

(c)  Same — What  law  governs. 

(d)  Same — Waiver. 

(e)  Persons  entitled  to  notice. 

(f)  Mode  and  sufficiency  of  notice. 

(g)  Same^Notice  by  mail, 
(h)  Proof  of  sufficiency. 

(a;    Right  to  and  necessity  of  notic«. 

In  the  case  of  ordinary  life  insurance,  wherein  the  policy  fixes 
definitely  the  amount  of  the  premiums  and  the  time  of  payment, 
the  insurance  company  is  under  no  obligation  to  give  the  insured 
notice  of  the  amoimt  and  maturity  of  the  premiums  atccruing  on 
the  policy,  unless  there  is  an  express  or  implied  agreement  that 
notice  shall  be  given  or  a  statute  requiring  the  giving  of  notice. 
Reference  may  be  made  to  Thompson  v.  Insurance  Co.,  104  V.   S. 
252,  26  L.  Ed.  765,   affirming  23  Fed.   Cas.   1057;    Morey  v.  New 
York  Life  Ins.  Co.,  17  Fed.  Cas.  743;  Security  Life  Ins.  &  Annuity 
Co.  V.  Gober,  50  Ga.  404;   Hall  v.  Supreme  Lodge  Knights  of  Honor 
(D.  C.)  24  Fed.  450.    So  a  notice  that  a  forfeiture  for  the  nonpay- 
ment of  a  note  given  for  a  premium  would  be  insisted  on  was 
deemed  unnecessary  in  Behling  v.  Northwestern  Nat.  Life  Ins.  Co., 
117  Wis.  24,  93  N.  W.  800;   in  Manhattan  Life  Ins.  Co.  v.  Pente- 
cost, 105  Ky.  642,  49  S.  W.  425,  where  it  appeared  that  insured  was 
told  when  he  executed  the  notes  that  a  default  would  terminate  his 
insurance,  and  this  was  in  effect  reiterated  In  a  subsequent  letter 
calling  insured's  attention  to  the  time  when  the  notes  would  be- 
come due;    and  in  Manhattan  Life  Ins.  Co.  v.  Myers,  22  Ky.  Law 
Rep.  875,  59  S.  W.  30,  109  Ky.  372,  where  it  also  appeared  that  In- 
sured had  abandoned  his  insurance. 

However,  where  the  insurer  promises  or  agrees  to  give  insured 
notice  that  premiums  are  due,  the  insured  has  the  right  to  rely  on 
such  promise  or  agreement. 

Denver  Life  Ins.  Co.  v.  Crane  (Colo.  App.)  73  Pac.  875;  Heinlein  v. 
Insurance  Co.,  101  Mich.  250,  59  N.  W.  615,  25  L.  R.  A.  627,  45 
Am.  St.  Rep.  409;    Carter  t.  Brooklyn  Life  Ins.  Co.,  110  N.  Y. 
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15,  17  N.  E.  396;  Jobns  v.  Insurance  Co.,  2  Wkly.  Notes  Cas.  (Pa.) 
243.  The  same  rule  applies  to  an  agreement  with  an  assignee  of  a 
policy.  Mutual  Reserve  Fund  Life  Ass'n  v.  Cleveland  Woolen 
Mills,  82  Fed.  508,  27  C.  C.  A.  212.  But,  under  the  doctrine  that 
prior  parol  agreements  are  merged  in  the  policy,  a  promise  of 
agents  of  an  insurance  company  that,  if  a  party  will  take  out  a  poli- 
cy, he  shall  be  notified  when  to  pay  the  annual  premiums  before 
he  shall  be  required  to  pay  them,  will  not,  though  such  notice  is 
not  given,  estop  the  company  from  setting  up  a  forfeiture  for  non- 
payment of  a  premium.  Union  Mut  Life  Ins.  Co.  v.  Mowry,  96  U. 
S.  544,  24  L.  Ed.  674. 

It  is  obvious  that  an  insured  cannot  be  required  to  pay  a  pre- 
mium until  he  has  knowledge  of  the  amount  of  such  premium. 
Therefore,  where  the  insured  is  entitled  by  his  contract  to  have 
dividends  apportioned  to  the  policy  applied  to  the  reduction  of 
iiis  premiums,  insured  cannot  be  in  default  for  nonpayment  until 
he  has  notice,  as  he  cannot  know,  without  notice,  how  much  is  due. 

Phcenix  Mut.  Life  Ins.  Co.  v.  Doster,  106  U.  S.  30,  1  Sup.  Ct.  18,  27  L. 
Ed.  65;  Union  Cent.  Life  Ins.  Co.  v.  Caldwell,  68  Ark.  505,  58  S. 
W.  355;  Home  Life  Ins.  Co.  v.  Pierce,  75  111.  426;  Meyer  v.  Knick- 
erbocker Life  Ins.  Co.,  73  N.  Y.  516,  29  Am.  Rep.  200,  affirming  51 
How.  Prac.  263;  Manhattan  Life  Ins.  Co.  v.  Smith,  44  Ohio  St. 
156,  5  N.  B.  417,  58  Am.  "Rep.  806,  affirming  Smith  v.  Manhattan 
Life  Ins.  Co.,  9  Ohio  Dec.  583,  15  Wkly.  Law  Bui.  180;  Nail  v. 
Provident  Sav.  Life  Assur.  Soc.  (Tenn.  Ch.)  54  S.  W.  109. 

So,  where  a  policy  provided  that  the  amount  of  a  premium  is  to 
be  determined  by  the  insurer,  the  latter  cannot  take  advantage  of 
a  failure  to  pay  a  premium,  where  no  notice  was  given  that  a  pre- 
mium was  due,  or  the  amount  thereof  (Meeder  v.  Provident  Sav. 
Life  Assur.  Soc.  of  New  York,  68  N.  Y.  Supp.  518,  58  App.  Div. 
80).  Likewise  in  some  jurisdictions  the  uniform  and  continued  cus- 
tom of  an  insurance  company  to  notify  its  policy  holders  when 
premiums  are  due  and  payable  relieves  the  policy  holders  from 
paying  premiums  until  notice  is  given. 

Reference  may  be  made  to  Equitable  Ace.  Ins.  Co.  v.  Van  Etten,  40  111. 
App.  232;  Attorney  General  v.  Continental  Life  Ins.  Co.,  33  Hun 
(N.  Y.)  138;  Smith  v.  Union  Cent.  Life  Ins.  Co.,  1  Wkly.  Law  Bui. 
284,  7  Ohio  Dec.  188;  Hartford  Life  Ins.  Co.  v.  Hyde,  101  Tenn. 
896,  48  S.  W.  968. 

So,  where  an  insurance  company  by  its  action  leads  a  policy 
holder  to  believe  that  it  will  issue  notices  of  the  maturity  of  its 
premiums,  it  is  without  right  to  invoke  a  waiver,  made  by  the  in- 
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sured  at  the  time  he  was  insured,  to  the  prejudice  of  the  one  to 
whom  he  assigned  the  policy  (Elgutter  v.  Mutual  Reserve  Fund 
Life  Ass'n,  52  La.  Ann.  1733,  28  South.  289).  And  where  it  has 
been  a  uniform  custom  of  a  company  to  give  notice  of  the  time 
when  premiums  fall  due,  and  to  collect  them  at  the  residence  of 
the  policy  holder,  through  a  local  agent  residing  in  his  neighbor- 
hood, good  faith  requires  that  his  mode  of  collection  should  not 
be  discontinued,  and  payment  required  at  the  company's  office, 
without  notice  to  the  insured  (Union  Cent.  Life  Ins.  Co.  v.  Pottker, 
33  Ohio  St.  459,  31  Am.  Rep.  555).  Where  a  company  has  a  gen- 
eral and  well-understood  custom  of  sending  its  collectors  to  the 
residences  of  its  policy  holders  to  collect  the  weekly  premiums, 
it  will  be  deemed  to  have  waived  a  forfeiture  resulting  from  a  non- 
payment of  premiums  when  such  nonpayment  result  from  its  fail- 
ure to  send  its  collector  for  the  premiums,  or  to  give  notice  of  its 
intention  to  discontinue  so  sending  him  (Goedecke  v.  Metropolitan 
Life  Ins.  Co.,  30  Mo.  App.  601).  But  a  contrary  rule  will  prevail,  if 
it  is  expressly  provided  that  the  failure  of  the  agent  to  call  will  not 
be  deemed  an  excuse  for  nonpayment  (Meyers  v.  Metropolitan  Life 
•Ins.  Co.,  7  Ohio  S.  &  C.  P.  Dec.  573,  6  Ohio  N.  P.  34).  Where 
a  company  which  has  arranged  with  a  policy  holder  to  take  pay- 
ment of  the  amount  of  the  premium  part  in  cash  and  part  in  credit 
notes,  with  interest  through  a  series  of  years,  makes  out  and  de- 
livers to  the  policy  holder,  just  previous  to  the  time  of  payment 
of  the  premium,  a  statement  of  the  amount  of  cash,  notes,  interest, 
etc.,  due,  the  company  cannot  suddenly  withdraw  its  agent  and 
terminate  this  arrangement  without  any  notice  or  usual  statement 
given  to  the  policy  holder  and  for  the  nonpayment  of  the  next 
premium  after  such  termination  cancel  the  policy  (Meyer  v.  Knick- 
erbocker Life  Ins.  Co.,  51  How.  Prac.  263,  affirmed  73  N.  Y.  516, 
29  Am.  Rep.  200).  So  it  is  the  duty  of  a  life  insurance  company, 
which  has  been  accustomed  to  give  notice  when  his  premiums  be- 
came due  by  mail  to  an  assured,  who  informed  an  agent  of  the 
company  of  a  change  of  his  residence,  to  send  a  notice  to  his 
changed  address,  and  a  failure  of  the  insured  to  pay  a  premium  of 
which  he  was  not  notified  will  not  forfeit  his  policy  (Mayer  v. 
Mutual  Life  Ins.  Co.  of  Chicago,  38  Iowa,  304,  18  Am.  Rep.  34). 
And  the  failure  of  a  company  to  send  an  insured  notice  cannot  be 
excused  by  the  fact  that  it  was  due  to  the  mistake  of  an  employe 
(Mills  V.  Home  Ben.  Life  Ass'n,  105  Cal.  232,  38  Pac.  723). 

But  the  rule,  announced  in  some  of  the  preceding  cases,  that  an 
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obligation  to  give  notice  may  be  imposed  by  a  mere  custom  to  give 
notice,  has  been  repudiated  by  some  courts.  Thus  it  was  held  in 
Morey  v.  New  York  Life  Ins.  Co.,  17  Fed.  Cas.  743,  that  a  company 
is  not  bound  to  give  notice  to  an  insured  when  the  annual  premium 
is  about  falling  due,  in  the  absence  of  an  agreement,  though  it  has 
been  the  practice  of  the  company  to  give  such  notice.  And  the 
reason  for  this  doctrine  is,  in  Thompson  v.  Insurance  Co.,  104  U. 
S.  252,  26  L.  Ed.  765,  said  to  be  that  insured  knows,  or  is  bound 
to  know,  the  time  of  payment.  In  Gaterman  v.  American  Life 
Ins.  Co.,  1  Mo.  App.  300,  it  was  said  that  evidence  of  a  custom 
to  give  notice  when  a  premium  becomes  due  was  immaterial  in 
an  action  on  a  policy,  as  such  notice  is  always  a  mere  voluntary 
courtesy,  and  the  omission  to  give  it  entails  no  consequences. 
Likewise  it  was  held,  in  Girard  Life  Ins.  &  Annuity  &  Trust  Co. 
V.  Mutual  Life  Ins.  Co.  of  New  York,  97  Pa.  15,  that  such  evidence 
was  inadmissible,  unless  it  was  shown  that  the  notice  was  pur- 
posely omitted,  with  the  design  of  working  a  forfeiture.  And  in 
Grant  v.  Alabama  Gold  Life  Ins.  Co.,  76  Ga.  575,  the  court  was 
of  the  opinion  that,  where  assured  had  waited  more  than  six  months 
after  a  premium  became  due  before  taking  any  steps  to  inquire  or 
pay  the  same,  a  custom  on  the  part  of  the  insurance  company  to 
give  notice  of  premiums  could  not  be  relied  on  to  defeat  the  for- 
feiture. 

Where  an  insurance  company  has  been  accustomed  to  inform 
the  insured  of  the  place  where  and  the  agent  to  whom  he  should 
make  payment  of  each  premium  as  it  fell  due,  the  insured  has  a 
right  to  rely  on  receiving  the  usual  notice,  and  a  nonpayment  of 
a  premium  will  not  forfeit  the  policy,  in  case  the  agency  at  which 
payment  had  been  previously  made  has  been  discontinued,  and  the 
company  has  neglected  to  inform  the  policy  holder  where  and  to 
whom  the  policy  should  be  paid  (New  York  Life  Ins.  Co.  v.  Eg- 
gleston,  96  U.  S.  572,  24  L.  Ed.  841).  So,  where  an  insured  has 
been  in  the  habit  of  paying  his  premiums  to  a  local  agent,  he  is 
entitled  to  notice  of  change  of  agency  of  the  insurance  company 
before  it  can  insist  on  payment  of  the  annual  premium  on  the  very 
day  it  becomes  due  (Briggs  v.  National  Life  Ins.  Co.  [C.  C]  11  Fed. 
458). 

Where,  as  in  Newton  v.  Southwestern  Mut.  Life  Ass'n,  116 
Iowa,  311,  90  N.  W.  73,  the  contract  requires  the  insurance  com- 
pany to  give  30  days'  notice  of  delinquent  premiums  before  declar- 
ing a  forfeiture,  such  condition  applies  to  an  agreement  to  permit 
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the  payment  of  a  premium  in  monthly  installments,  so  as  to  require 
a  notice  for  each  installment,  and,  where  notice  is  not  given,  it  is 
immaterial  whether  insured  intended  to  pay  a  delinquent  install- 
ment. So,  also,  it  cannot  be  contended  that  the  persons  who  had 
undertaken  to  pay  the  monthly  installments  for  the  assured  knew, 
without  further  notice,  that  the  policy  would  be  forfeited  if  they 
were  not  paid,  since  they  had  the  right  to  rely  on  the  condition 
that  30  days'  notice  of  forfeiture  would  be  given.  But  where  a 
policy  provides  that,  on  the  nonreceipt  of  a  notice,  it  shall  be  never- 
theless a  condition  precedent  to  the  continuance  of  the  policy  that 
a  sum  equal  to  at  least  the  amount  of  the  last  preceding  mortuary 
premium  and  dues  paid  shall  be  paid  to  the  insurer  within  30  days 
from  the  1st  day  of  the  month,  and  that  notice  that  a  mortuary 
premium  and  dues  are  payable  to  the  insurer  at  the  dates  written 
on  the  first  page  of  the  policy  in  every  year  "is  hereby  given  and 
accepted  for  all  purposes,"  insured  is  bound  by  the  terms  of  the 
policy  to  take  notice  of  the  time  and  place  when  and  where  the 
annual  mortuary  premiums  become  due  and  payable,  and  hence  a 
failure  to  pay  premiums  cannot  be  excused  for  want  of  sufficient 
notice  (Mutual  Reserve  Fund  Life  Ass'n  v.  Minehart  [Ark.]  83 
S.  W.  323).  And  where,  on  the  maturity  of  the  premium  on  a  life 
insurance  policy,  insured  stated  to  insurer's  agent  that  he  had  con- 
cluded to  let  the  policy  lapse,  because  of  inability  to  pay  the  pre- 
mium, and  thereafter  made  an  application  for  reinstatement  of  his 
policy  which  had  lapsed  by  reason  of  the  nonpayment  of  such  pre- 
mium, he  thereby  waived  insurer's  failure  to  mail  a  notice  of  the 
maturity  of  such  premium  as  required  by  the  polity  (Denver  Life 
Ins.  Co.  V.  Crane  [Colo.  App.]  73  Pac.  875). 

Accident  policies  are  sometimes  taken  out  by  employes,  who 
give  orders  on  their  employers  for  the  premiums,  payable  in  install- 
ments out  of  the  wages  earned  by  the  insured.  Such  orders  do 
not,  of  course,  operate  as  a  payment  of  the  premiums,  unless  they 
are  in  fact  paid.  Therefore,  if  an  insured  draws  his  entire  wages 
for  a  month  when  an  installment  is  due  before  the  order  for  the 
corresponding  month  is  paid,  thus  leaving  no  money  with  his  em- 
ployer with  which  to  pay  the  installment,  he  thereby  forfeits  his 
rights  under  the  policy;  and  ordinarily  he  is  not  entitled  to  notice 
from  the  insurance  company  of  the  employer's  failure  to  pay  the 
installment. 

Such  is  the  i-ule  announced  in  Pacific  Mut.  Life  Ins.  Co.  v.  Walker,  67 
Ark.  147,  33  S.  W.  67-5;    Landis  v.  Standard  Life  &  Accident  Ins. 
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Co.,  6  Ind.  App.  502,  33  N.  E.  989;  Bane  v.  Travelers'  Ins.  Co.,  85 
Ky.  677,  4  S.  W.  787,  9  Ky.  Law  Rep.  211.  The  same  rule  appears 
to  be  applied  In  Employers'  Liability  Assur.  Corp.  v.  Roehelle, 
13  Tex.  Civ.  App.  232,  35  S.  W.  869,  where  it  appeared  that  in- 
sured had  left  his  employment,  and  In  McMahon  v.  Travelers' 
Ins.  Co.,  77  Iowa,  229,  42  N.  W.  179,  where  insured,  in  addition  to 
drawing  his  wages  intended  to  be  applied  in  payment  of  the  pre- 
mium, directed  the  cancellation  of  the  policy. 

But  it  seems  that  if  insured  was  so  ignorant  that  he  had  no 
knowledge  of  what  insurance  was,  except  as  explained  to  him  by 
the  insurance  solicitor,  and  was  scarcely  abje  to  read,  and  none  of 
the  papers  were  read  to  him,  he  was  entitled  to  notice  of  nonpay- 
ment of  his  first  order,  though  the  employers  returned  the  order, 
with  the  information  that  insured  had  left  the  service  and  that 
nothing  was  due  him  (Eury  v.  Standard  Life  &  Ace.  Ins.  Co.,  89 
Tenn.  427,  14  S.  W.  929,  10  L.  R.  A.  534).  And  if  the  employer 
has  money  belonging  to  insured  when  an  installment  becomes  due, 
the  insurer  must  notify  the  insured  of  the  employer's  failure  to  pay 
the  installment  before  the  policy  can  be  forfeited  (Lyon  v.  Trav- 
elers' Ins.  Co.,  55  Mich.  141,  20  N.  W.  829,  54  Am.  Rep.  354). 

(b)    Statutory  provisions. 

New  York  has  a  law  which  prohibits  the  forfeiture  of  life  policies 
for  a  default  in  payment  of  the  premiums  within  one  year  of  the 
default,  unless  a  notice  prescribed  by  the  law  has  been  given  the 
insured.  As  this  notice  law  has  been  involved  in  numerous  cases, 
both  in  New  York  and  other  states,  the  requirements  of  the  law 
as  amended  by  Laws  N.  Y.  1897,  p.  92,  c.  218,  §  2,  as  to  the  giving 
of  notice,  may  be  deemed  of  sufficient  importance  to  require  a  ver- 
batim extract  of  this  portion  of  the  law. 

This  portion  of  the  law  reads  as  follows:  "No  life  insurance  corpora- 
tion doing  business  In  this  state  shall  within  one  year  after  the 
default  in  payment  of  any  premium,  installment  or  interest,  de- 
clare forfeited  or  lapsed,  any  policy  hereafter  issued  or  renewed 
and  not  issued  upon  the  payment  of  monthly  or  weekly  premi- 
ums, or  unless  the  same  is  a  term  insurance  contract  for  one  year 
or  less,  nor  shall  any  such  policy  be  forfeited  or  lapsed,  by  rea- 
son of  nonpayment  when  due  of  any  premium,  interest  or  install- 
ment or  any  portion  thereof  required  by  the  terms  of  the  policy 
to  be  paid,  within  one  year  from  the  failure  to  pay  such  premium, 
Interest,  or  Installment,  unless  a  written  or  printed  notice  stating 
the  amount  of  such  premium,  interest,  installment,  or  portion  there- 
of, due  on  such  policy,  the  place  where  it  shall  be  paid,  and  the  per- 
sons to  whom  the  same  is  payable,  shall  have  been  duly  addressed 
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and  mailed  to  the  person  whose  life  is  insured,  or  the  assignee  of  the 
policy,  If  notice  of  the  assignment  has  been  given  to  the  corporation, 
at  his  or  her  last  known  post-office  address  in  this  state,  postage 
paid  by  the  corporation,  or  by  any  officer  thereof,  or  person  appoint- 
ed by  it  to  collect  such  premium,  at  least  fifteen  and  not  more  than 
forty-five  days  prior  to  the  day  when  the  same  is  payable.  The  no- 
tice shall  also  state  that  unless  such  premium,  interest,  installment 
or  portion  thereof,  then  due,  shall  be  paid  to  the  corporation,  or  to 
the  duly  appointed  agent  or  person  authorized  to  collect  such  premi- 
um by  or  before  the  day  it  falls  due,  the  policy  and  all  payments 
thereon  will  become  forfeited  and  void  except  as  the  right  to  a 
surrender  value  or  paid-up  policy  as  In  this  chapter  provided."  i 

If  a  policy  was  issued  before  the  notice  law  was  enacted,  the 
insurer  was  not  required  to  give  notice  of  a  premium  falling  due 
soon  after  the  passage  of  the  law  (Cyrenius  v.  Mutual  Life  Ins. 
Co.,  13  N.  Y.  St.  Rep.  204).  But  as  the  law  applied  to  policies 
"renewed,"  as  well  as  issued,  after  its  passage,  it  was  held,  in  Wy- 
man  v.  Phoenix  Mut.  Life  Ins.  Co.,  45  Hun  (N.  Y.)  184,  that  the 
acceptance  of  a  past-due  premium  installment  of  the  policy,  which 
by  its  terms  was  forfeited  by  the  default,  was  a  sufficient  renewal 
to  bring  the  policy  within  the  provision  of  the  law,  if  issued  prior 
to  its  passage;  and  in  Carter  v.  Brooklyn  Life  Ins.  Co.,  110  N.  Y. 
15,  17  N.  E.  396,  the  Court  of  Appeals  took  the  advanced  position 
that  the  payment  of  an  annual  premium  on  a  policy  constituted  a 
renewal  within  the  meaning  of  the  law,  so  as  to  bring  within  its 
provisions  a  policy  issued  prior  to  its  passage. 

However,  in  Germania  Life  Ins.  Co.  v.  Peetz,  47  S.  W.  687,  the 
Texas  Court  of  Civil  Appeals  held  that  an  amendment  to  the  no- 
tice law  changing  its  requirements  will  not  affect  a  policy  issued 
prior  to  the  amendment,  unless  the  policy  lapses  and  is  revived 
by  a  subsequent  acceptance  of  the  premium.  The  court  notes  the 
decision  of  the  New  York  court  in  the  Carter  Case,  but  is  of  the 
opinion  that  the  New  York  court  did  not  by  its  decision  in  that 
case  intend  to  decide  that,  where  a  policy  is  contracted  with  refer- 
ence to  a  certain  notice,  the  legislature  could  afterwards  dispense 
with  or  abridge  the  right  to  the  particular  notice  contracted  for. 
But  in  Rosenplanter  v.  Provident  Sav.  Life  Assur.  Soc,  96  Fed. 
721,  37  C.  C.  A.  566,  46  L.  R.  A.  473,  the  Circuit  Court  of  Appeals 
for  the  Seventh  Circuit  held  that  the  New  York  notice  law  did  not 
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become  a  part  of  the  contract  of  insurance,  but  merely  suspended 
the  operation  of  the  forfeiture  provision  of  the  contract  until  the 
required  notice  was  given.  Hence  a  repeal  of  the  law  would  re- 
move the  requirement  as  to  notice  and  leave  the  contract  subject 
to  its  provisions  as  to  forfeiture  on  default.  Such  repeal  would  in 
the  opinion  of  the  court  leave  the  contract  made  by  the  parties  in 
full  force,  and  would  not  be  an  impairment  of  their  obligation. 

In  Hathaway  v.  Mutual  Life  Ins.  Co.  (C.  O.)  99  Fed.  534,  It  is  held  that 
the  rights  of  the  parties  under  a  policy  issued  while  the  New  York 
notice  law  of  1877  (Laws  1877,  c.  321)  was  in  force  were  not  af- 
fected by  the  law  of  1892  (Laws  1892,  e.  690),  which  repealed  the 
former  law,  with  a  saving  clause,  but  which  re-enacted  practically 
the  same  provisions  as  to  notice,  and  further  provided  that,  where 
its  provisions  were  substantially  the  same  as  the  existing  laws, 
they  should  be  construed  as  a  continuation  of  such  laws. 

The  original  notice  law  (Laws  N.  Y.  1876,  c.  341,  §  1)  prohibited 
the  forfeiture  of  any  policy  by  reason  of  the  nonpayment  "of  any  an- 
nual premium  or  interest  or  any  portion  thereof"  without  notice 
to  the  insured.  This  provision  was,  in  Germania  Life  Ins.  Co.  v. 
Peetz  (Tex.  Civ.  App.)  47  S.  W.  687,  held  to  apply  to  policies  pro- 
viding for  the  payment' of  semiannual  premiums.  And  in  Jacklin 
V.  National  Life  Ass'n  (Sup.)  24  N.  Y.  Supp.  746,  the  law  as  amend- 
ed in  1877  (Laws  1877,  c.  321)  was  held  to  apply  even  to  policies 
payable  out  of  a  fund  created  by  assessment.  So  it  was  held  in 
McDougall  V.  Provident  Sav.  Life  Assur.  Soc,  64  Hun,  515,  19  N. 
Y.  Supp.  481,  that  a  policy  providing  for  insurance  for  a  year,  and 
for  its  renewal  and  extension  on  the  payment  of  certain  mortuary 
premiums  and  annual  expense  charges,  was  a  policy  for  life,  and 
within  the  statute. 

But  the  law  as  now  in  force  exempts  from  its  provisions  term 
policies  issued  for  a  year  or  less  and  policies  issued  on  the  payment 
of  monthly  or  weekly  premiums.  A  policy  calling  for  ah  annual 
expense  premium,  and  also  for  mortuary  premiums,  and  providing 
for  renewals  from  month  to  month,  is  a  policy  issued  on  the  pay- 
ment of  a  monthly  premium,  or  a  term  insurance  contract  for  a 
year  or  less,  within  the  exception.  (Baldwin  v.  Provident  Sav.  Life 
Assur.  Soc,  23  App.  Div.  5,  48  N.  Y.  Supp.  463.)  So  a  policy  which 
by  its  terms  is  to  remain  in  force  for  one  year,  but  is  renewable 
from  year  to  year  thereafter  during  the  life  of  the  insured,  on  pay- 
ment of  the  stipulated  preiniums,  except  as  reduced  by  the  appli- 
cation of  the  surplus  and  guaranty  fund  of  the  company,  is  a  term 
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insurance  contract  within  the  exception,  though  it  gives  the  insured 
a  continuing  interest  in  the  fund  (Rosenplanter  v.  Provident  Sav. 
Life  Assur.  Soc.  of  New  York,  96  Fed.  721,  37  C.  C.  A.  566,  46  L. 
R.  A.  473).  But  the  fact  that  an  insured  in  part  payment  of  a 
premium  gives  a  note,  which  provides  for  a  forfeiture  of  the  insur- 
ance if  not  paid  when  due,  does  not  convert  a  policy  into  term  in- 
surance, so  as  to  bring  it  within  the  exception. 

New  York  Life  Ins.  Co.  v.  Smith  (Tex.  Civ.  App.)  41  S.  W.  680;   New 
York  Life  Ins.  Co.  v.  Orlopp,  25  Tex.  Civ.  App.  284,  61  S.  W.  336. 

However,  in  Banholzer  v.  New  York  Life  Ins.  Co.,  74  Minn.  387, 
77  N.  W.  295,  78  N.  W.  244,  the  Supreme  Court  of  Minnesota  holds, 
on  authority  of  Conway  v.  Phcenix  Mut.  Life  Ins.  Co.,  140  N.  Y. 
79,  35  N.  E.  420,  that  the  law  does  not  apply  where  a  note  is  given 
for  the  premium,  and  that,  therefore,  the  insurer  is  not  required 
to  give  insured  notice  when  the  note  falls  due.  But  the  Conway 
Case  cannot  be  regarded  as  controlling  on  this  point.  In  that  case 
the  real  question  at  issue  was  whether  or  not  the  company's  agent 
had  authority  to  extend  the  time  for  the  payment  of  the  premium 
by  accepting  insured's  note  therefor.  The  court  decided  that  the 
agent  had  no  authority,  and  that,  therefore,  the  insured  was  with- 
out insurance  from  the  time  he  defaulted  in  the  payment  of  the 
premium.  After  deciding  this  point,  the  court  says  that  the  insurer, 
having  given  the  statutory  notice  that  the  premium  fell  due,  was 
not  required  to  give  a  further  notice  that  the  note  became  due,  as 
the  statute  did  not  apply  to  that  case.  Thus  it  is  apparent  that 
the  statement  in  the  Conway  Case  is  merely  dictum.  On  a  rehear- 
ing of  the  Banholzer  Case  (74  Minn.  387,  78  N.  W.  245)  the  Min- 
nesota court,  however,  reaffirmed  its  first  decision,  though  it  rec- 
ognized that  a  construction  of  the  notice  law  was  not  necessary 
in  the  Conway  Case,  and  was,  therefore,  in  doubt  as  to  the  binding 
effect  of  that  case.  By  this  decision  on  rehearing  the  court  finally 
decides  that  the  law  does  not  apply  to  a  note  given  for  a  premium, 
though  on  the  original  hearing  all  the  justices  but  the  one  writing 
the  opinion  were  in  favor  of  a  contrary  decision,  had  they  not  re- 
garded themselves  as  bound  by  the  Conway  Case,  and  had  they 
decided  the  question  as  res  nova.  But  Canty,  J.,  filed  a  dissenting 
opinion  on  the  rehearing,  in  which  he  speaks  of  the  statement  in 
the  Conway  Case  as  purely  dictum,  and  points  out  that  the  notice 
law  clearly  applies  to  a  note  given  in  payment  of  a  premium ;  and 
this  theory  is  sustained  by  a  recent  Texas  case  (New  York  Life 
B.B.lNs.— 144 
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Ins.  Co.  V.  English,  95  Tex.  402,  67  S.  W.  884).  So,  in  a  recent 
case  (Strauss  v.  Union  Cent.  Life  Ins.  Co.,  170  N.  Y.  349,  63  N. 
E.  347,  affirming  70  N.  Y.  Supp.  1149,  60  App.  Div.  632),  the  New 
York  Court  of  Appeals  by  holding  that  the  notice  law  applies  to 
a  note  given  in  part  payment  of  a  premium,  and  providing  for  a 
forfeiture  on  default,  effectively  repudiates  the  doctrine  of  the 
Banholzer  Case  and  adheres  to  the  one  announced  by  the  Texas 
court. 

For  other  Texas  cases  In  harmony  with  the  doctrine,  see  Washington 

Life  Ins.  Co.  v.  Berwald  (Civ.  App.)  72  S.  W.  436;   New  York  Life 

Ins.  Co.  V.  English  (Civ.  App.)  79  S.  W.  616. 

Though  the  law  prevents  the  declaration  of  a  forfeiture  within 
one  year  after  default,  unless  notice  is  given,  this  does  not  give  the 
insured  one  year  after  receiving  notice  before  the  company  can 
declare  a  forfeiture  (Schuell  v.  Mutual  Life  Ins.  Co.,  53  App.  Div. 
172,  65  N.  Y.  Supp.  889). 

(o)    Same — What  laxr  governs. 

The  question  whether  the  New  York  notice  law  governs  con- 
tracts of  insurance  entered  into  by  New  York  companies  with  non- 
residents has  been  litigated  in  numerous  cases.  In  some  jurisdic- 
tions the  courts  have  held  that  the  law  governed  policies  issued 
by  New  York  companies  to  residents  of  other  states,  irrespective 
of  whether  the  policy  is  a  contract  of  the  company's  or  the  insured's 
domicile. 

Such  appears  to  be  the  doctrine  in  Griffith  v.  New  York  Life  Ins.  Co., 
101  Cal.  627,  36  Pac.  113,  40  Am.  St.  Rep.  96;  Harrigan  v.  Home 
Life  Ins.  Co.,  128  Cal.  531,  58  Pac.  180;  Equitable  Life  Assur. 
Soc.  V.  Frommhold,  75  111.  App.  43;  Nail  v.  Provident  Sav.  Life 
Assur.  Soc.  (Tenn.  Ch.)  54  S.  W.  109. 

This  rule  is  apparently  based  on  the  theory  that  the  law  is  to 
be  regarded  as  a  part  of  the  charters  of  New  York  companies,  fol- 
lowing them  and  restricting  their  powers  wherever  they  may  go. 
But  the  correctness  of  this  theory  is  denied  by  the  United  States 
Supreme  Court  in  Mutual  Life  Ins.  Co.  v.  Cohen,  21  Sup.  Ct.  106, 
179  U.  S.  262,  45  L.  Ed.  181  (reversing  97  Fed.  985,  38  C.  C.  A. 
696),  wherein  the  court,  after  an  examination  of  the  statute  and 
its  purpose  and  history,  announces  the  doctrine  that  insurance  busi- 
ness transacted  by  New  York  companies  in  other  states  is  not  sub- 
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ject  to  the  law,  in  the  absence  of  any  provision  in  the  contract  that 
the  New  York  law  shall  govern. 

This  doctrine  Is  also  supported  by  Grevenlg  v.  Washington  Life  Ins. 
Co.,  112  La.  879,  36  South.  790;  Griesemer  v.  Mutual  Life  Ins.  Co., 
10  Wash.  202,  38  Pac.  1031;   Id.,  10  Wash.  211,  38  Pac.  1034. 

In  some  of  the  earlier  federal  cases  it  was  held  that  the  place  of 
performance  of  the  contract  was  controlling.  Thus  if  an  insurance 
contract  was  not  to  become  effective  until  the  application  was  ap- 
proved in  New  York,  and  the  policy  and  the  premium  thereon  were 
made  payable  there,  the  contract  was  governed  by  the  New  York 
notice  law,  notwithstanding  that  the  application  was  made  and  the 
policy  delivered  in  another  state  to  a  resident  of  such  latter  state. 

Such  was  the  rule  announced  in  Phinney  v.  Mutual  Life  Ins.  Co.  of 
New  York  (C.  C.)  67  Fed.  493;  Equitable  Life  Assur.  Soc.  of  United 
States  V.  Nixon,  81  Fed.  796,  26  C.  C.  A.  620;  Equitable  Life  Assur. 
Soc.  V.  Trimble,  83  Fed.  85,  27  0.  C.  A.  404;  Mutual  Life  Ins.  Co. 
V.  Hill,  97  Fed.  263,  38  C.  C.  A.  159,  49  L.  K.  A.  127;  Mutual  Life 
Ins.  Co.  V.  Allen,  97  Fed.  985,  38  C.  C.  A.  696;  Mutual  Life  Ins. 
Co.  V.  Sears,  97  Fed.  986,  38  C.  C.  A.  696. 

But  the  decision  in  these  cases  may  be  regarded  as  overruled  by 
the  Cohen  Case,  wherein  the  court  held  that  a  contract  of  insur- 
ance, which  was  not  to  be  binding  until  the  first  premium  was  paid 
and  the  policy  delivered,  was  governed  by  the  laws  of  the  state 
where  payment  and  delivery  took  place,  unless  otherwise  stipulated 
in  the  contract.  However,  in  Griesemer  v.  Mutual  Life  Ins.  Co., 
10  Wash.  211,  38  Pac.  1034,  it  was  held  that,  if  the  application  for 
a  policy  in  a  New  York  company,  made  in  another  state,  contained 
a  stipulation  that  it  was  made  subject  to  the  charter  of  the  com- 
pany and  the  laws  of  New  York,  the  New  York  notice  law  con- 
trolled. A  contrary  rule  was,  however,  announced  in  the  Cohen 
Case,  wherein  the  federal  Supreme  Court  squarely  held  that  a  stip- 
ulation of  this  nature  in  an  application  was  insufficient  to  make  a 
policy  delivered  in  another  state  than  New  York  subject  to  the 
notice  law  of  the  latter  state.  This  decision  was  afterwards  fol- 
lowed in  Mutual  Life  Ins.  Co.  v.  Hathaway,  106  Fed.  815,  45  C. 
C.  A.  655,  reversing  (C.  C.)  99  Fed.  534.  Still  it  appears  that,  if 
a  policy  contains  a  stipulation  making  it  subject  to  the  New  York 
laws,  the  notice  law  of  New  York  will  govern  (Griesemer  v.  Mutual 
Life  Ins.  Co.  of  New  York,  10  Wash.  202,  38  Pac.  1031).  So,  also, 
where  the  policy  contains   a  provision  making  the  application  a 
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part  of  the  contract  and  the  application  stipulates  that  it  is  subject 
to  the  laws  of  New  York,  the  notice  law  of  that  state  governs. 

Mutual  Life  Ins.  Co.  of  New  York  v.  Dingley,  100  Fed.  408,  40  C.  C. 
A.  459,  49  L.  R.  A.  132;  Mutual  Life  Ids.  Co.  of  New  York  v. 
Hill,  118  Fed.  708,  55  C.  C.  A.  536,  affirming  (C.  C.)  113  Fed.  47. 

But  even  this  doctrine  was  repudiated  in  Mutual  Reserve  Fund 
Ivife  Ass'n  v.  Minehart  (Ark.)  83  S.  W.  323,  wherein  it  was  held 
that  a  provision  in  a  policy  issued  by  a  New  York  company,  pro- 
viding that  it  "shall  be  governed  by  and  construed  only  according 
to  the  laws  of  New  York,"  does  not  make  the  notice  law  of  that 
state  controlling,  where  the  contract  was  made  and  the  policy  de- 
livered in  Arkansas. 

In  Texas  it  has  been  held  in  numerous  cases  that  the  New  York 
notice  law  governed  contracts  issued  by  New  York  companies  to 
residents  of  another  state. 

Eeference  may  be  made  to  Mullen  v.  Mutual  Life  Ins.  Co.,  89  Tex.  259, 
34  S.  W.  605;  Germania  Life  Ins.  Co.  v.  Peetz  (Tex.  Civ.  App.)  47 
S.  W.  687;  New  York  Life  Ins.  Co.  v.  Orlopp,  25  Tex.  Civ.  App.  284, 
61  S.  W.  336;  New  York  Life  Ins.  Co.  v.  English,  95  Tex.  391,  67 
S.  W.  884;  Washington  Life  Ins.  Co.  v.  Berwald  (Tex.  Civ.  App.) 
72  S.  W.  436;   Id.,  76  S.  W.  442,  97  Tex.  111. 

However,  in  all  of  these  cases  there  were,  it  is  said  in  Metro- 
politan Life  Ins.  Co.  v.  Bradley  (Tex.  Sup.)  82  S.  W.  1031,  stipula- 
tions in  the  papers  evidencing  the  contract  of  insurance  which  were 
regarded  as  sufficient  to  import  the  provisions  of  the  statute  into 
and  make  them  a  part  of  the  contract.  In  this  case  the  court  takes 
the  position  that,  where  there  are  no  such  stipulations  in  the  con- 
tract, the  New  York  statute  does  not  govern  a  policy  delivered  in 
Texas  to  a  resident  of  that  state,  though  the  policy  and  premiums 
thereon  are  payable  in  New  York,  thereby  reversing  the  Court  of 
Civil  Appeals.  79  S.  W.  367.  The  court  points  out  that  the  law 
as  amended  by  Laws  N.  Y.  1897,  p.  92,  c.  218,  §  2,  merely  requires 
notice  to  be  sent  to  insured's  last  known  address  "in  this  (N.  Y.) 
state,"  and  therefore  it  does  not  enact  a  rule  which  may  be  applied 
by  the  cotirts  of  New  York  to  all  contracts  of  insurance  which 
may  come  in  question  before  them,  but  imposes  a  restriction  which 
limits  the  application  of  the  statute  to  companies  making  contracts 
in  New  York  with  persons  having  a  known  address  in  the  state. 
With  this  limitation  in  mind,  the  court  is  of  the  opinion  that  the 
rule  making  a  contract  subject  to  the  laws  of  the  place  of  perform- 
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ance  would  not  make  the  contract  involved  subject  to  the  New  York 
notice  law,  though  it  might  be  regarded  as  a  contract  to  be  per- 
formed in  New  York,  as  under  the  rule  the  court  could  only  im- 
port into  the  contract  those  rules  Gf  law  obtaining  in  New  York 
which  would  be  applied  by  the  courts  of  that  state  in  giving  effect 
to  and  enforcing  the  contract.  But  in  a  case  decided  prior  to  the 
adoption  of  the  amendment  of  1897  (Hicks  v.  National  Life  Ins. 
Co.,  60  Fed.  690,  9  C.  C.  A.  215,  20  U.  S.  App.  410)  it  was  held  by 
the  United  States  Circuit  Court  of  Appeals  that  a  contract  of  life 
insurance  made  in  New  York  between  a  foreign  company  and  a 
nonresident  was  governed  by  the  New  York  notice  law. 

(d)    Same — Waiver. 

Up  to  the  time  of  the  decision  of  the  United  States  Supreme 
Court  in  the  Hill  Case  in  1904  (Mutual  Life  Ins.  Co.  v.  Hill,  193 
U.  S.  551,  24  Sup.  Ct.  538,  48  L.  Ed.  788),  it  was  uniformly  held 
that,  where  a  contract  of  life  insurance  was  governed  by  the  laws 
of  New  York,  assured  could  not  waive  the  requirements  of  the  New 
York  notice  law,  as  such  law  was  mandatory;  and  no  distinction 
appears  to  have  been  drawn  between  the  cases  in  which  the  law 
was  held  to  govern  by  reason  of  the  stipulation  in  the  contract  and 
those  regarded  as  governed  by  the  law  because  the  policy  was  a 
New  York  contract,  or  because  the  law  was  a  part  of  the  charter  of 
New  York  companies. 

That  the  notice  law  could  not  be  waived  was  asserted  in  Griffith  v. 
New  York  Life  Ins.  Co.,  101  Cal.  627,  36  Pac.  113,  40  Am.  St.  Rep. 
96;  Osborne  v.  Home  Life  Ins.  Co.,  123  Cal.  610,  56  Pac.  616;  Har- 
rlgan  v.  Home  Life  Ins.  Co.,  128  Cal.  531,  58  Pac.  180;  New  York 
Life  Ins.  Co.  v.  Smith  (Tex.  Civ.  App.)  41  S.  W.  680;  Phinney  v.  Mu- 
tual Life  Ins.  Co.  of  New  York  (0.  C.)  67  Fed.  493;  Equitable  Life 
Assur.  Soc.  of  United  States  v.  Nixon,  81  Fed.  796,  26  C.  C.  A.  620; 
Equitable  Life  Assur.  Soc.  of  United  States  v.  Trimble,  83  Fed. 
85,  27  C.  C.  A.  404;  Mutual  Life  Ins.  Co.  v.  Hill,  97  Fed.  263,  38 
C.  C.  A.  159,  49  L.  E.  A.  127;  Mutual  Life  Ins.  Co.  v.  Dingley,  100 
Fed.  408,  40  C.  0.  A.  459,  49  L.  R.  A.  132.  Though  the  law  was 
considered  to  govern  by  reason  of  stipulations  in  the  contract,  it 
was  held  there  could  be  no  waiver  in  New  York  Life  Ins.  Co.  v. 
Olropp,  25  Tex.  Civ.  App.  284,  61  S.  W.  336;  Mutual  Life  Ins.  Co. 
V.  Hill,  118  Fed.  708,  55  C.  C.  A.  536.  See,  also,  Strauss  v.  Union 
Cent.  Life  Ins.  Co.,  67  N.  Y.  Supp.  509,  33  Misc.  Rep.  333,  affirmed 
70  N.  Y.  Supp.  1149,  60  App.  Div.  632,  affirmed  170  N.  Y.  349,  63  N. 
E.  347,  wherein  it  was  held  that  a  provision  in  a  note  given  for 
a  premium  that  the  policy  should  be  void  without  notice  on  default 
was  ineffective  as  against  the  statute. 


2294  FORFEITURE  FOE  NONPAYMENT  OF  PREMIUMS. 

But  in  Mutual  Life  Ins.  Co.  v.  Hill,  24  Sup.  Ct.  538,  193  U.  S. 
551,  48  Iv.  Ed.  788,  the  United  States  Supreme  Court  reversed  the 
decision  of  the  Circuit  Court  of  Appeals  in  118  Fed.  708,  55  C.  C. 
A.  536,  and  held  that  a  general  stipulation  in  a  life  insurance  con- 
tract executed  by  a  New  York  company  that  the  contract  is  to  be 
held  and  construed  to  have  been  made  in  New  York  City,  does  not 
make  the  New  York  notice  law  controlling,  where  the  contract  con- 
tains an  express  condition  that  notice  of  each  and  every  premium  is 
given  and  accepted  by  delivery  and  acceptance  of  the  policy,  and 
that  any  further  notice  required  by  any  statute  is  waived.  In  other 
words,  the  court  took  the  position  that,  where  the  notice  law  gov- 
erned only  by  reason  of  a  general  stipulation  to  that  effect,  its  re- 
quirement could  be  waived  by  an  express  stipulation  in  the  policy. 

Where  a  policy  is  terminated  by  mutual  agreement,  and  the  in- 
surer refuses  to  continue  it  after  default,  this  is  conclusive  against 
the  insured,  notwithstanding  the  notice  required  by  the  law  is  not 
given  (Mutual  Life  Ins.  Co.  of  New  York  v.  Sears,  178  U.  S.  345, 
20  Sup.  Ct.  912,  44  L.  Ed.  1096).  So,  where  an  insured,  after  de- 
fault, accepts  a  certificate  entitling  him  to  paid-up  insurance,  the 
statute  no  longer  applies  (Johnson  v.  New  York  Life  Ins.  Co.,  109 
Iowa,  708,  78  N.  W.  905,  50  L.  R.  A.  99). 

(e)   Persons  entitled  to  notice. 

Under  the  New  York  notice  law,  which  requires  notice  to  be 
addressed  to  the  person  whose  life  is  insured,  the  notice  must  be 
given,  not  to  the  beneficiary,  but  to  the  person  whose  life  is  in- 
sured (Osborne  v.  Home  Life  Ins.  Co.^  123  Cal.  610,  56  Pac.  616). 
And  a  proper  notice  given  such  person  is  sufficient,  though  the  con- 
tract as  shown  by  the  policy,  is  with  another,  by  whom  the  pre- 
miums are  to  be  paid,  and  to  whom  the  policy  is  payable  (Rowe  v. 
Brooklyn  Life  Ins.  Co.,  42  N.  Y.  Supp.  646,  11  App.  Div.  532,  af- 
firmed without  opinion   57  N.  E.  1123,  162  N.  Y.  604). 

This  decision  of  the  Appellate  Division  is  unquestionably  a  reversal  of 

Rowe  V.  Brooklyn  Life  Ins.  Co.,  16  Misc.  Rep.  323,  38  N.  Y.  SuppL 

621,  vFherein  a  contrary  rule  was  announced. 

Though  the  law  requires  notice  to  be  given  to  the  assignee  of 
the  policy,  if  the  company  has  notice  of  the  assignment,  this  does 
not  entitle  the  beneficiary  named  in  the  policy  to  notice  of  pre- 
miums, as  the  beneficiary  is  not  the  assignee  of  the  policy,  within 
the  meaning  of  the  law  (Linn  v.  New  York  Life  Ins.  Co.,  78  Mo. 
App.  192,  2  Mo.  App.  Rep'r  201). 
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A  beneficiary  in  a  policy  issued  by  a  mutual  company,  who  has 
no  vested  interests  in  the  insurance,  is  not  entitled  to  notice.  Thus 
it  was  held  that  such  a  beneficiary  was  bound  by  the  acts  of  the 
insured  which  constituted  a  waiver  of  the  insurer's  obligation  to 
give  notice  of  the  maturity  of  premiums  (Denver  Life  Ins.  Co.  v. 
Crane  [Colo.  App.]  73  Pac.  875).  But,  where  the  beneficiary  has 
■a  vested  interest  in  the  policy,  a  different  rule  will  prevail.  Accord- 
ingly it  was  held  in  Manhattan  Life  Ins.  Co.  v.  Smith,  44  Ohio  St. 
156,  5  N.  E.  417,  58  Am.  Rep.  806  (affirming  Smith  v.  Manhattan 
Life  Ins.  Co.,  15  Wkly.  Law  Bui.  180,  9  Ohio  Dec.  583),  that  after  a 
company  learned  that  the  beneficiary,  a  wife,  who  was  entitled  to 
the  profits  earned,  had  left  her  husband,  the  assured,  and  sued  for 
alimony,  it  was  bound  to  notify  her  before  the  premium  fell  due, 
and  a  notice  sent  to  him  before  receiving  information  of  separation 
was  not  sufficient. 

In  Sullivan  v.  Industrial  Ben.  Ass'n,  73  Hun,  319,  26  N.  Y.  Supp. 
186,  it  was  held  that  an  insurance  company  cannot  claim  a  forfeiture 
for  nonpayment  of  premiums,  where  it  repudiated  the  contract  of 
insurance,  and  mailed  no  notice  to  the  beneficiary  that  the  premium 
was  due,  though  it  did  for  others,  according  to  its  custom,  and  de- 
fendant's agent  refused  to  receive  the  premium,  because  the  so- 
ciety had  not  given  him  authority  to  do  so. 

Where  a  policy  has  been  assigned,  by  permission  of  the  insur- 
ance company,  to  a  creditor  of  the  assured,  under  such  circum- 
stances as  to  vest  in  the  assignee  the  whole  beneficial  interest  in 
the  policy  and  render  it  necessary  for  the  assignee  to  make  the 
payments  necessary  to  preserve  the  policy,  all  notices  required  by 
the  terms  thereof  to  be  given  to  the  holder  of  the  same  should  be 
given  to  such  assignee  (McQuillan  v.  Mutual  Reserve  Fund  Ass'n, 
87  N.  W.  1069,  112  Wis.  665,  56  L.  R.  A.  233,  88  Am.  St.  Rep.  986, 
rehearing  denied  Same  v.  Mutual  Reserve  Fund  Life  Ass'n,  112 
Wis.  665,  88  N.  W.  925,  56  L.  R.  A.  233,  88  Am.  St.  Rep.  986).  But 
ordinarily  notice  to  insured  is  sufficient,  notwithstanding  an  assign- 
ment of  the  policy  with  the  company's  consent  (Mutual  Ben.  Life 
Ins.  Co.  v.  First  Nat.  Bank,  74  S.  W.  1066,  25  Ky.  Law  Rep.  172, 
115  Ky.  757).  However,  where  the  secretary  of  a  company  has 
orally  agreed  with  an  assignee  of  a  policy  that  if  the  insured  de- 
faulted the  company  would  notify  the  assignee  and  the  latter  could 
pay,  and  after  that  time  notice  would  be  sent  to  the  assignee  regu- 
larly, such  agreement  is  binding,  though  the  policy  provides  that  no 
alteration  thereof  should  be  binding,  unless  in  writing  (Mutual  Re- 
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serve  Fund  Life  Ass'n  v.  Cleveland  Woolen  Mills,  82  Fed.  508,  27 
C.  C.  A.  212).  Under  the  New  York  notice  law,  which  requires 
notice  to  be  given  "the  person  whose  life  is  insured,  or  the  assignee 
of  the  poUcy,  if  notice  of  the  assignment  has  been  given  to  the 
corporation,"  a  notice  must  be  given  to  an  assignee,  where  the  com- 
pany has  been  notified  of  the  assignment,  and  notice  to  the  insured 
is  not  sufficient  (Strauss  v.  Union  Cent.  Life  Ins.  Co.,  67  N.  Y.  Supp. 
509,  33  Misc.  Rep.  333,  affirmed  without  opinion  70  N.  Y.  Supp. 
1149,  60  App.  Div.  632).  In  Leslie  v.  Knickerbocker  Life  Ins.  Co., 
63  N.  Y.  27,  it  appeared  that  the  assignee  of  a  policy  which  was  in 
the  possession  of  the  company  applied  to  the  company  to  ascertain 
when  a  premium  and  the  interest  on  a  premium  note  given  by  the 
insured  would  become  due,  and  at  the  same  time  promised  to  pay 
the  same  when  due.  The  company  declined  at  the  time  to  give  the 
information,  but  promised  and  agreed  to  give  notice  of  the  time 
when  they  would  become  due,  and  the  amount.  It  was  held  that 
the  agreement  of  the  company  to  give  such  notice  to  the  assignee 
was  supported  by  sufficient  consideration. 

(f)   Mode  and  sufficiency  of  notice. 

The  New  York  notice  law  of  1877  prohibited  forfeiture  of  a  life 
policy  for  nonpayment  of  a  premium,  unless  the  insurer  should  mail 
to  the  insured  a  notice  of  the  amount  of  the  premium  due,  etc.,  in 
which  case  the  policy  should  be  void  for  a  failure  to  pay  the  pre- 
mium within  30  days  after  the  notice  was  mailed.  It  contained  a 
proviso  that  the  insurer  might  serve  such  notice  on  the  insured  at 
least  30  days  prior  to  the  day  when  the  premium  was  payable, 
whereupon  default  upon  that  day  would  forfeit  the  insurance.  It 
has  been  held  that,  in  computing  the  time  for  a  notice  under  this 
proviso,  the  day  of  mailing  the  notice  should  be  excluded  therefrom, 
and  a  notice  mailed  on  November  2d  of  a  premium  due  December 
2d  (Hicks  V.  National  Life  Ins.  Co.,  60  Fed.  690,  9  C.  C.  A.  215), 
and  one  mailed  September  1st  of  a  premium  due  October  1st 
(Rosenplanter  v.  Provident  Sav.  Life  Assur.  Soc,  96  Fed.  721,  37 
C.  C.  A.  566,  46  L.  R.  A.  473)  have  been  held  insufficient.  But 
where  a  notice  was  given  a  sufficient  time  before  a  premium  fell 
due,  the  company  might,  in  case  the  premium  was  not  paid  on  the 
day  it  became  payable,  declare  the  policy  forfeited  at  once  "(Phelan 
V.  Northwestern  Mut.  Life  Ins.  Co.,  42  Hun  [N.  Y.]  419).  The  law 
of  1892  required  notice  to  be  sent  insured  not  less  than  15  and  not 
more  than  45  days  before  a  premium  fell  due,  stating  that,  unless 
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the  amount  then  due  should  be  paid  by  such  date,  the  policy  would 
become  forfeited,  but  provided  that  no  policy  should  in  any  case 
be  forfeited  until  the  expiration  of  30  days  after  the  mailing  of  such 
notice.  Under  this  law,  a  notice  which  required  the  payment  of 
a  premium  on  the  day  it  became  due,  without  taking  into  account 
the  days  of  grace  allowed  for  payment  of  premiums  (Nederland 
Life  Ins.  Co.  v.  Meinert,  127  Fed.  651,  62  C.  C.  A.  377),  and  which 
was  not  mailed  30  days  before  the  premium  was  payable  (New  York 
Life  Ins.  Co.  v.  Dingley,  93  Fed.  153,  35  C.  C.  A.  245),  was  held  in- 
valid. But  in  Trimble  v.  New  York  Life  Ins.  Co.,  20  Wash.  386, 
55  Pac.  429,  the  position  was  taken  that  a  notice  sent  within  the 
time  specified  by  the  law  of  1877,  with  reference  to  the  date  a  pre- 
mium became  payable,  was  sufficient,  though  it  was  sent  too  early 
if  the  days  of  grace  were  counted  in  determining  when  the  premium 
became  due.  The  court  considered  a  construction  which  would  in- 
clude the  days  of  grace  as  strained  and  unnatural,  but  in  arriving 
at  this  conclusion  the  court  was  probably  influenced  by  a  pro- 
vision which  imposed  a  penalty  on  the  insured  if  he  availed  himself 
of  the  days  of  grace  in  paying  his  premiums. 

In  view  of  the  requirement  of  the  law  that  the  notice  must  state 
that,  unless  the  payment  is  made,  the  "policy  and  all  the  payments 
thereon  will  become  forfeited  and  void,"  a  notice  which  simply 
states  that  the  premium  wiU  be  due  on  a  named  date,  "in  accord- 
ance with  the  contract,"  without  specifically  declaring  the  effect  of 
nonpayment,  is  insufficient  (Griesemer  v.  Mutual  Life  Ins.  Co.  of 
New  York,  10  Wash.  202,  38  Pac.  1031).  So  a  notice  which  merely 
states  that  the  policy  shall  cease  to  be  in  force  on  default  (Schad  v. 
Security  Mut.  Life  Ass'n  of  Binghamton,  42  N.  Y.  Supp.  314,  11 
App.  Div.  487),  or  that  members  neglecting  to  pay  a  premium  when 
due  "are  carrying  their  own  risks,"  with  a  postscript,  "Prompt  pay- 
ment is  necessary  to  keep  your  policy  in  force"  (Phelan  v.  North- 
western Mut.  Life  Ins.  Co.,  113  N.  Y.  147,  20  N.  E.  827,  10  Am.  St. 
Rep.  441,  reversing  42  Hun,  419),  does  not  comply  with  the  law. 
And  under  the  present  law,  which  requires  the  notice  to  state  that 
a  default  will  forfeit  all  payments,  "except  as  to  the  right  to  the 
surrender  value  or  paid-up  policy,"  a  notice  merely  declaring  that 
if  the  premium  is  not  paid  at  maturity  "the  policy  lapses,"  without 
referring  to  insured's  right  to  the  surrender  value  or  paid-up  policy, 
is  insufficient  to  authorize  a  forfeiture  (Security,  Trust  &  Life  Ins. 
Co.  V.  Hallum,  32  Tex.  Civ.  App.  134,  73  S.  W.  554).  It  appears 
that  in  Nielsen  v.  Provident  Sav.  Life  Assur.  Soc.  (Cal.)  66  Pac. 
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663,  the  court  did  not  regard  a  statement  of  the  effect  of  nonpay- 
ment as  necessary  to  a  notice;  for  in  that  case  it  was  held  that  a 
notice  in  writing,  stating  the  number  of  the  policy,  amount  of  pre- 
mium, place  at  which  and  person  to  whom  it  was  payable,  and 
which  was  inclosed  in  a  securely  closed  envelope,  addressed  to  the 
insured  at  his  residence  in  California,  and  deposited,  postage  pre- 
paid, at  the  post  office  in  New  York  30  days  prior  to  the  day  on 
which  the  premium  fell  due,  was  a  sufficient  notice  under  the  law. 
In  Summit  v.  United  States  Life  Ins.  Co.,  123  Iowa,  681,  99  N.  W. 
563,  it  was  held  that  a  notice  otherwise  sufficient  was  not  invali- 
dated  by  the  insertion  of  a  clause  giving  the  insured  10  days  of 
grace,  as  this  could  in  no  manner  have  misled  or  prejudiced  the 
assured. 

In  the  Summit  Case  it  was  further  contended  that  the  notice  was  in- 
sufficient (1)  because  the  person  who  sent  it  was  not  the  corpora- 
tion, nor  an  officer  thereof,  nor  a  person  appointed  by  it  to  collect 
such  premium;  (2)  because  of  a  condition  in  the  notice,  "if  such 
policy  be  in  force  on  that  date;"  (3)  because  it  required  the  pre- 
mium to  be  paid  "to  the  company,  or  to  a  person  authorized  to 
collect  it,"  holding  the  company's  receipt  therefor;  and  (4)  because 
the  assured  was  not  given  notice  of  what  agent  the  premium  re- 
ceipt had  been  sent  to.  These  contentions  the  court  disposed  of  by 
holding  (1)  that  the  words  "by  the  corporation  or  by  an  officer 
thereof,"  in  the  statute,  related  to  the  payment  of  postage,  but  that, 
even  if  they  related  to  the  sending  of  notice,  a  notice  signed  by  the 
secretary  as  secretary  was  sufficient,  who  was,  of  course,  an  officer  of 
the  company;  (2)  that  the  use  of  the  qualifying  clause,  "if  such 
policy  be  in  force  on  that  date,"  did  not  mislead  the  insured  or 
prejudice  his  rights,  the  statement  being  for  the  protection  of  the 
company  and  to  save  any  question  of  waiver  for  prior  defaults 
through  the  sending  of  the  notice;  (3)  that  the  option  to  pay  the  pre- 
mium to  the  company,  or  to  an  agent  holding  the  premium  receipt, 
was  for  the  benefit  of  the  insurer,  who  could  avail  himself  of  this 
option,  or  not,  as  he  saw  fit;  (4)  that  the  sending  of  the  receipt  to 
an  agent  without  notifying  the  insured  thereof  simply  cast  an  ad- 
ditional burden  upon  the  company  to  show  that  the  person  who 
held  the  premium  receipt  did  not  receive  the  premium  from  the 
assured. 

In  Schuell  v.  Mutual  Life  Ins.  Co.  of  New  York,  65  N.  Y.  Supp. 
889,  53  App.  Div.  172,  it  was  contended  that  the  following  notice 

was  insufficient :  "In  accordance  with  the  terms  of  contract  No. 

with  this  company,  $ will  be  due  on  the day  of , 

189-,  and  payable  to  the  cashier  at  this  office.  Unless  the  amount 
so  due  shall  be  paid  to  this  company  by  or  before  the  said  day,  the 


NECES8ITT   OF   NOTICE.  2299 

policy  and  all  payments  thereon  will  become  forfeited  and  void," 
etc.  The  blanks  were  filled.  This  contention  was  based  on  the 
ground  that  the  notice  was  merely  advisory  as  to  the  terms  of  the 
contract,  and  did  not  definitely  fix  any  date.  But  the  court  re- 
garded the  objection  as  hypercritical  and  without  foundation. 

A  notice  given  under  the  proviso  in  the  law  of  1877,  which  re- 
quired the  notice  to  state  merely  when  the  premium  would  become 
due  and  the  effect  of  a  default,  was,  in  Trimble  v.  New  York  Life 
Ins.  Co.,  20  Wash.  386,  55  Pac.  429,  held  sufficient,  though  it  did  not 
state  the  amount  of  the  premium  or  to  whom  or  where  payable. 
But  it  is  apparent  that  a  notice  under  the  present  law  must  state 
the  amount  of  the  premium  due,  the  place  of  payment,  and  the  per- 
son to  whom  payable  (Seely  v.  Manhattan  Life  Ins.  Co.,  72  N.  H. 
49,  55  Atl.  425).  Where  a  policy  requires  the  payment  of  specified 
"premiums  and  expense  charges"  at  the  end  of  each  year,  a  notice 
which  uses  the  word  "payments"  instead  of  the  word  "premiums," 
used  in  the  notice  law,  sufficiently  complies  with  the  statute,  since 
the  use  of  the  word  "payments"  to  designate  the  amounts  paid  is 
rendered  necessary  by  the  special  character  of  the  policy,  which  re- 
quires something  more  than  the  payment  of  the  premium  for  its 
extension  (McDougall  v.  Provident  Sav.  Life  Assur.  Soc,  135  N. 
Y.  551,  32  N.  E.  251). 

(s)    Same— Notice  hy  mail. 

Where  the  notice  is  to  be  sent  to  insured's  last  known  address,  an 
insurance  company  which  sends  a  notice  to  an  address  unauthorized 
by  the  policy  holder  takes  the  risk  of  delivery,  and  assumes  the  con- 
sequences of  a  failure  to  perform  its  duty;  and  that,  too,  though 
previous  notices  sent  to  that  address  have  been  received  and  pay- 
ments made  (Carter  v.  Brooklyn  Life  Ins.  Co.,  110  N.  Y.  15,  17  N. 
E.  396).     The  notice  must  be  sent  to  insured's  last  known  address. 

Denver  Life  Ins.  Co.  v.  Crane  (Colo.  App.)  73  Pac.  875;  Goodwin  v. 
Provident  Sav.  Life  Assur.  Ass'n,  97  Iowa,  22(3,  66  N.  W.  157,  32 
L.  R.  A.  473,  59  Am.  St.  Eep.  411;  Phelan  v.  Northwestern  Mut. 
Life  Ins.  Co.,  113  N.  Y.  147,  20  N.  B.  827,  10  Am.  St  Rep.  441. 

Still,  if  a  notice  is  duly  addressed  and  mailed,  postage  prepaid, 
to  insured  at  his  last  known  post  office  address,  the  receipt  of  such 
notice  by  the  insured  is  not  essential  to  its  sufficiency. 

New  York  Life  Ins.  Co.  v.  Scott,  23  Tex.  Civ.  App.  541,  57  S.  W.  677; 
McConnell  v.  Provident  Sav.  Life  Assur.  Soc.  of  New  York,  92 
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Fed.  769,  34  C.  C.  A.  663;  Equitable  Life  Assur.  Soc.  v.  Frommhold, 
75  111.  App.  43. 

But  the  notice  must  be  properly  addressed  (Equitable  Life  Assur. 
Soc.  V.  Frommhold,  75  111.  App.  43),  and  the  postage  must  be  pre- 
paid thereon  (Provident  Sav.  Life  Assur.  Soc.  v.  Nixon,  73  Fed. 
144,  19  C.  C.  A.  414,  44  U.  S.  App.  316),  and  evidence  of  the  non- 
receipt  of  a  notice  is  admissible  in  rebuttal  of  an  affidavit  that  the 
notice  has  been  given  (Equitable  Life  Assur.  Soc.  v.  Nixon,  81  Fed. 
796,  26  C.  C.  A.  620). 

A  deposition  by  a  clerk  of  an  insurance  company,  in  which  he 
answered  with  "Yes"  the  question  whether  he  had  "mailed"  the 
statutory  notice,  explaining  that  he  personally  deposited  the  notice 
in  the  general  post  office,  without  stating,  however,  that  he  prepaid 
the  postage  thereon,  was  in  Provident  Sav.  Life  Assur.  Soc.  v. 
Nixon,  73  Fed.  144,  19  C.  C.  A.  414,  44  U.  S.  App.  316,  held  in- 
sufficient, as  not  showing  the  payment  of  postage  on  the  notice, 
though  the  court  indicated  that  a  simple  statement  that  a  notice 
was  "mailed,"  without  further  explanation,  might  have  implied  pre- 
payment of  postage.  Where  assured's  wife  testified  that  it  was 
customary  for  her  to  receive  all  insurance  papers  sent  assured,  and 
that  she  never  received  the  notice  in  issue,  as  against  the  testimony 
of  the  company's  secretary  that  it  was  customary  to  send  the  notice 
with  another  communication  sent  assured,  a  finding  that  the  notice 
was  not  sent  will  not  be  disturbed  (Mills  v.  Home  Ben.  Life  Ass'n, 
105  Cal.  232,  38  Pac.  723).  But  where  a  notice  of  premiums  due 
on  a  policy  issued  on  the  lives  of  husband  and  wife  was  mailed  to 
the  husband  and  wife  jointly,  and  received  by  the  husband,  he  could 
not  avail  himself  of  his  failure  to  deliver  the  notice  to  his  wife,  or 
to  inform  her  of  its  receipt,  and  claim  that  the  policy  was  not  for- 
feited because  she  had  not  received  notice  (Mullen  v.  Mutual  Life 
Ins.  Co.  [Tex.  Civ.  App.]  32  S.  W.  911).  Where  it  appears  that 
the  company's  secretary  simply  inclosed  the  notice  in  an  envelope, 
directed  it  to  the  insured,  and  put  it  in  a  basket  where  letters  for 
mailing  were  usually  placed,  and  that  the  company's  porter  took 
the  letters  from  the  basket  and  mailed  them,  but  had  no  recollec- 
tion of  seeing  or  handling  this  particular  letter,  and  that  the  letter 
was  not  found  among  deceased's  papers,  the  question  as  to  whether 
or  not  such  letter  was  mailed  to  and  received  by  the  insured  is  for 
the  jury  (Hastings  v.  Brooklyn  Life  Ins.  Co.,  138  N.  Y,  473,  34  N. 
E.  289). 
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00   Proof  of  snfBcienoy. 

In  an  action  on  a  policy  subject  to  the  New  York  notice  law,  the 
burden  is  on  the  insurer  to  plead  and  prove  notice. 

Seely  v.  Manhattan  Life  Ins.  Co.,  72  N.  H.  49,  55  Atl.  425;  Baxter  t. 
Brooklyn  Life  Ins.  Co.,  44  Hun,  184,  affirmed  119  N.  Y.  450,  23 
N.  E.  1048,  7  L.  E.  A.  293;  Fischer  v.  Metropolitan  Life  Ins.  Co., 
167  N.  Y.  178,  60  N.  B.  43,  affirming  56  N.  Y.  Supp.  260,  37  App. 
Div.  575;  Mullen  v.  Mutual  Life  Ins.  Co.,  89  Tex.  259,  34  S.  W. 
605,  reversing  (Tex.  Civ.  App.)  32  S.  W.  911. 

But  the  New  York  law  provides  that  the  affidavit  of  any  officer 
of  an  insurance  corporation  authorized  to  mail  notice  of  the  time  of 
payment  of  premiums,  required  by  the  law,  that  such  notice  was 
mailed,  shall  be  presumptive  evidence  that  notice  was  given.  How- 
ever, such  affidavit  cannot  be  received  in  evidence,  where  the  only 
proof  that  it  was  made  by  the  proper  officer  is  contained  in  the  af- 
fidavit itself.  (Fischer  v.  Metropolitan  Life  Ins.  Co.,  56  N.  Y.  Supp. 
260,  37  App.  Div.  575.)  And  evidence  to  rebut  the  presumption 
raised  in  favor  of  the  insurance  company  by  an  affidavit  of  notice 
may  be  given  by  the  adverse  party,  and  may  consist  in  part  of  evi- 
dence of  the  nonreceipt  of  such  notice  by  the  insured  (Equitable 
Life  Assur.  Soc.  of  United  States  v.  Nixon,  81  Fed.  796,  26  C.  C. 
A.  620).  An  affidavit  that  a  notice  stating  the  amount  due,  etc., 
on  "his  policy,"  was  mailed  insured,  was,  in  McCall  v.  Prudential 
Ins.  Co.  of  America,  90  N.  Y.  Supp.  644,  98  App.  Div.  225,  held  in- 
sufficient to  show  compliance  with  the  law,  both  because  it  did  not 
show  that  the  notice  related  to  the  policy  in  suit,  and  because  it 
did  not  give  the  contents  of  the  notice,  so  that  its  sufficiency  might 
be  determined.  So,  an  affidavit  stating  that  a  notice  had  been  duly 
served,  but  not  showing  that  the  notice  stated  the  amount  of  the 
premium  due,  the  place  where  it  was  payable,  the  person  to  whom 
payable,  and  that,  unless  it  was  paid  before,  the  day  it  fell  due  the 
policy  would  be  forfeited,  was  held  insufficient  in  Seely  v.  Man- 
hattan Life  Ins.  Co.,  72  N.  H.  49,  55  Atl.  425.  But  an  affidavit  of 
a  clerk  or  agent  of  the  insurer,  or  one  authorized  to  mail  the  notice, 
that  the  notice  had  been  duly  addressed  and  mailed,  supplemented 
by  his  testimony  to  the  same  effect,  was  considered  sufficient  in 
Summitt  v.  United  States  Life  Ins.  Co.,  99  N.  W.  563,  123  Iowa,  681. 
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3.   PAYMENT  OB  TENDER  OF  PBEMIUM. 

(a)  Time  for  payment. 

flj)  Same — Doctrine  of  the  McMaster  Case. 

(c)  Payment  dm-ing  insured's  lifetime. 

(d)  Extension  of  time. 

(e)  Same — By  agent  or  broker. 

(f)  Same — Custom  and  usage. 

(g)  Mode  and  sufficiency  of  payment  in  general, 
(h)  Sufficiency  of  tender. 

(i)  Place  of  payment. 
<j)  Remittance  by  mail  or  express. 
(k)  Payment  by  check,  order,  draft,  or  note. 
(1)  Same — Accident  insurance, 
(m)  Payment  or  tender  to  agent  or  broker.  4. 

(n)  Application  of  dividends,  earnings,  and  other  credits  to  prevent  for- 
feiture, 
(o)  Part  payment, 
(p)  Effect  of  receipt, 
(q)  Excuse  for  nonpayment, 
(r)  Same — Disappearance  of  insured, 
(s)  Same — Wrongful  surrender  of  policy, 
(t)  Same— War. 

(a)    Time  for  payment. 

Time  is  usually  regarded  as  of  the  essence  of  a  condition  requir- 
ing payment  of  the  premiums  on  life  insurance  policies,  and  a  fail- 
ure to  pay  a  premium  on  the  day  specified  in  a  policy  constitutes 
such  a  breach  of  the  contract  as  to  discharge  the  insurer,  xmless  the 
latter  has  expressly  or  impliedly  agreed  to  extend  the  time  for  pay- 
ment. 

Anderson  v.  St.  Louis  Mut.  Life  Ins.  Co.,  1  Fed.  Cas.  846;  Sheerer  v. 
Manhattan  Life  Ins.  Co.  (C.  C.)  16  Fed.  720;  Schmertz  v.  United 
States  Life  Ins.  Co.,"  118  Fed.  250,  55  C.  C.  A.  104;  New  York  Life 
Ins.  Co.  V.  Statham,  93  U.  S.  24,  23  L.  Ed.  789;  Klein  v.  New  York 
Life  Ins.  Co.,  104  U.  S.  88,  26  L.  Ed.  662;  Methvin  v.  Fidelity  Mut. 
Life  Ass'n,  129  Cal.  251,  61  Pac.  1112;  Thomas  v.  Northwestern 
Mut.  Life  Ins.  Co.  (Cal.)  75  Pac.  665;  St.  Louis  Mut.  Life  Ins.  Co. 
V.  Grigsby,  10  Bush  (Ky.)  310;  Baldwin  v.  Provident  Sav.  Life 
Assur.  See,  23  App.  Div.  5,  48  N.  Y.  Supp.  463;  Abell  v.  Penn  Mut. 
Life  Ins.  Co.,  18  W.  Va.  40O.  Where  a  policy  provides  for  a  for- 
feiture if  the  premiums  are  not  paid  at  the  home  office,  or  to  an 
agent  having  a  receipt,  on  the  dates  mentioned  in  the  policy,  pre- 
miums must  be  paid  on  the  days  named — to  an  agent,  if  such  ap- 
pears and  presents  the  receipt;  otherwise,  at  the  office  of  the  com- 
pany.   Williams  v.  Washington  Life  Ins.  Co.,  31  Iowa,  541.  ' 
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But  where  days  of  grace  are  allowed,  which  amount  to  an  ex- 
tension of  time  for  the  payment  of  a  premium,  a  default  does  not  be- 
come effective  and  the  policy  does  not  become  forfeitable  until  the 
expiration  of  the  days  of  grace. 

McMaster  v.  New  York  Life  Ins.  Co.,  183  U.  S.  25,  22  Sup.  Ct  10,  48 
L.  Ed.  64;  Worden  v.  Guardian  Mut.  Life  Ins.  Co.,  39  N.  Y.  Super. 
Ct  317. 

If  insured  dies  before  the  expiration  of  the  period  of  grace  with- 
out having  made  the  payment,  the  right  of  recovery  on  the  policy 
is  not  affected,  whether  or  not  he  intended  to  make  the  payment 
(McMaster  v.  New  York  Life  Ins.  Co.  [C.  C]  90  Fed.  40).  Where 
a  policy  gives  a  grace  of  one  month  for  the  payment  of  premiums, 
and  provides  that  if,  after  being  in  force  one  full  year,  it  shall  lapse 
for  nonpayment,  the  company  will  continue  the  insurance  in  force 
for  60  days  from  the  lapse,  a  lapse  does  not  occur  until  on  the  ex- 
piration of  the  month  of  grace,  and  therefore  the  insurance  is  con- 
tinued in  force  60  days  from  that  date,  or  90  days  from  the  date 
the  premium  becomes  payable  (Prudential  Ins.  Co.  v.  Devoe,  56 
Atl.  809,  98  Md.  584).  So,  where  a  poHcy  provides  for  weekly  pre- 
miums on  each  Monday  or  before  such  premiums  shall  be  four 
weeks  in  arrears,  a  premium  may  be  paid  at  any  time  until  the  close 
of  the  fourth  Monday  after  it  becomes  payable  (Doney  v.  Pruden- 
tial Ins.  Co.,  90  N.  Y.  Supp.  757,  99  App.  Div.  23).  But  a  provision 
granting  a  month's  grace  for  the  payment  of  the  "second  annual 
or  any  subsequent  premium"  does  not  extend  grace  for  the  payment 
of  the  second  semiannual  installment  of  the  premium  for  the  first 
year  (Cayford  v.  Metropolitan  Life  Ins.  Co.,  78  Pac.  258,  144  Cal. 
763).  The  policy  involved  in  Rogers  v.  Capitol  Life  Ins.  Co.,  1 
Wkly.  Notes  Cas.  (Pa.)  589,  provided  that  premiums  should  be  paid 
on  the  26th  day  of  October,  January,  April,  and  July,  or  within  30 
days  thereafter,  in  each  year  during  its  continuance.  It  was  con- 
tended that  there  was  no  grace  for  the  payment  of  a  premium  pay- 
able October  26th,  as  grace  was  granted  only  for  premiums  pay- 
able "during  the  continuance  of  the  policy,"  and  the  policy  had  ex- 
pired at  the  end  of  the  year,  on  October  26th.  But  the  court  held 
that  as  by  the  terms  of  the  policy  the  premium  was  due  on  the  26th 
of  October,  or  "within  30  days  thereafter,"  payment  on  the  14th  of 
November  was  sufficient,  though  insured  had  died  the  day  previous. 
In  United  States  Life  Ins.  Co.  v.  Ross,  57  111.  App.  98,  it  appeared 
that  a  month's  grace  was  allowed  on  "tontine"  policies,  and  only 
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10  days  on  all  other  policies.  The  company  contended  that  the 
allowance  of  a  month's  grace  on  a  "tontine"  policy  did  not  apply  to 
a  policy  styled  as  a  "limited  tontine"  policy,  but  the  court  refused 
to  accept  this  distinction. 

Where  the  last  day  for  the  payment  of  a  premium  falls  on  a  Sun- 
day, the  premium  may  be  paid  on  the  following  Monday  (Northey 
V.  Bankers'  Life  Ass'n,  110  Cal.  547,  42  Pac.  1079),  even  if  the  as- 
sured dies  on  Sunday  (Hammond  v.  American  Mut.  Life  Ins.  Co., 
10  Gray  [Mass.]  306).  So,  where  the  last  day  of  grace  allowed  for 
the  payment  of  a  premium  is  a  Sunday,  payment  may  be  made  on 
the  following  Monday  (Campbell  v.  International  Life  Assur.  Soc, 
17  N.  Y.  Super.  Ct.  298). 

In  some  instances  payment  of  premiums  is  required  to  be  made 
before  a  certain  hour,  usually  12  o'clock  noon,  on  the  days  desig- 
nated. Such  a  condition,  which  requires  payment  before  12  o'clock 
noon  on  the  specified  days,  is  not  modified  by  a  general  provision 
that  the  policy  shall  be  void  in  case  the  premiums  are  not  paid  "on 
or  before"  the  days  mentioned  in  the  policy  (Tibbits  v.  Mutual  Ben. 
Life  Ins.  Co.,  '65  N.  E.  1033,  159  Ind.  671).  But  where  notes  are 
accepted  for  a  part  of  a  premium  payable  before  12  o'clock  noon  on 
the  day  it  is  due,  the  notes  are  payable  during  business  hours  on 
the  date  of  maturity,  and  need  not  be  paid  before  noon,  though  the 
receipt  given  for  the  notes  requires  their  payment  at  maturity  to 
complete  payment  of  the  premium  (Leigh  v.  Knickerbocker  Life 
Ins.  Co.,  26  La.  Ann.  436). 

(b)    Same — ^Doctrine  of  the  McMaster  Case. 

An  interesting  and  important  question  concerning  forfeiture  of 
policies  for  nonpayment  of  premiums  has  arisen  from  the  practice 
of  insurance  companies  to  date  policies  as  of  the  date  of  the  applica- 
tion, or  the  date  the  policies  are  issued  by  the  company,  and  to 
require  the  payment  of  premiums  to  be  made  at  the  expiration  of 
periods  reckoned  from  the  date  of  the  policy,  though  the  policies  do 
not  become  effective  until  delivery  and  payment  of  the  first  pre- 
mium, which  usually  does  not  take  place  until  a  date  later  than  that 
of  the  application  or  policy.  By  this  practice  there  arises  an  in- 
consistency between  the  terms  of  the  contract.  The  insured,  on 
accepting  the  policy,  pays  for  insurance  for  a  specified  period,  but 
by  the  terms  of  his  policy  is  required  to  pay  another  premium  on 
pain  of  forfeiture  before  the  expiration  of  such  period.  One  term 
of  his  policy  insures  him  for  a  specified  period;  another,  for  a  part 
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of  such  period.  As  time  is  of  the  essence  of  such  contract  it  is 
generally  held  that  premiums  must  be  paid  on  the  date  specified  in 
the  contract  in  order  to  avoid  a  forfeiture  of  insured's  right  to  con- 
tinue the  insurance. 

Such  Is  the  doctrine  of  Tibblts  v.  Mutual  Ben.  Life  Ins.  Ck).,  159  Ind. 
671,  65  N.  B.  1033;  Methvin  t.  Fidelity  Mut.  Life  Ass'n,  129  Oal. 
251,  61  Pae.  1112;  Bryan  v.  National  Life  Ins.  Ass'n,  21  R.  I.  149, 
42  Atl.  513;  McConnell  v.  Provident  Savings  Life  Assur.  Soc,  34 
C.  C.  A.  663,  92  Fed.  769;  Stinchcombe  v.  New  York  Life  Ins.  Co. 
(Or.)  80  Pac.  213. 

In  some  of  the  earlier  cases  it  was  held  that  a  forfeiture  by  rea- 
son of  a  failure  to  pay  a  premium  on  the  date  specified  in  the  policy 
took  effect  from  that  date,  so  that  no  recovery  could  be  had  on  in- 
sured's death  after  such  date,  even  though  his  death  occurred  be- 
fore the  expiration  of  the  period  for  which  premiums  had  been  paid, 
counting  from  the  date  of  payment  and  delivery  of  the  policy. 

This  rule  -was  announced  in  McConnell  v.  Provident  Savings  Life 
Assur.  Soc,  34  C.  C.  A.  663,  92  Fed.  769;  Methvin  v.  Fidelity  Mut. 
Life  Ass'n,  129  Cal.  251,  61  Pac.  1112,  reversing  58  Pac.  387.  Of 
course,  If  the  first  premium  is  paid  on  the  day  the  policy  is  dated, 
and  the  insurance  talies  efCect  then,  though  the  policy  Is  not  de- 
livered until  later,  nonpayment  on  the  date  specified  forfeits  all 
rights  under  the  policy.  Thomas  v.  Northwestern  Mut  Life  Ins. 
Co.,  142  Cal.  79,  75  Pac.  665. 

But,  as  the  decision  in  the  Methvin  Case  was  largely  based  on 
the  McConnell  Case,  and  this  again  on  New  York  Life  Ins.  Co.  v. 
McMaster,  30  C.  C.  A.  532,  87  Fed.  63,  the  rule  stated  can  hardly 
be  considered  as  controlling;  for  when  the  McMaster  Case  subse- 
quently came  before  the  Supreme  Court  (McMaster  v.  New  York 
Life  Ins.  Co.,  183  U.  S.  25,  22  Sup.  Ct.  10,  46  L.  Ed.  64),  that  court 
reversed  the  decision  of  the  Circuit  Court  of  Appeals,  reported  in 
40  C.  C.  A.  119,  99  Fed.  856,  which  was  to  the  same  effect  as  the 
former  decision  of  the  Circuit  Court  of  Appeals  in  the  same  case, 
reported  in  30  C.  C.  A.  532,  87  Fed.  63,  and  in  effect  held  that  a 
nonpayment  of  a  premium,  made  payable  by  a  policy  within  a  year 
from  the  time  that  it  became  effective  by  the  payment  of  the  first 
annual  premium,  will  not  make  a  forfeiture  available  to  the  insur- 
ance company  until  the  expiration  of  a  full  year  from  the  time  the 
policy  became  effective,  by  the  payment  of  the  first  premium,  plus 
any  period  of  grace  allowed. 

In  the  McMaster  Case  the  insured  on  December  26,  1893,  received  and  paid 
the  first  premium  on  certain  policies  which  bore  date  as  of  December  18,  1893, 
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and  which  had  been  applied  for  on  December  12th.  The  Insured  did  not  read 
the  policies  delivered,  being  assured  by  the  agent  that  they  conformed  to  his 
application.  He  did  not,  therefore,  know  that  the  policies  provided  that  the 
annual  premiums  should  be  payable  on  December  12th  of  each  year,  and  that 
a  failure  to  pay  any  premiums  within  a  month  after  they  became  due  would 
avoid  the  policies;  the  designation  of  that  date  being  due  to  the  fact  that  the 
agent  of  the  insurer,  without  the  knowledge  or  consent  of  the  insured,  in- 
serted a  request  to  that  effect  in  the  application.  The  insured  paid  no  other 
premiums,  and  died  on  January  18,  1895.  The  tnsm'er  contended  that  the 
insured,  having  accepted  the  contracts  offered  him,  was  estopped  to  deny  that 
he  had  assented  to  all  their  terms;  that  by  their  terms  the  policies  were  for- 
feited on  January  12,  1893,  for  nonpayment  of  the  premiums  due  on  December 
12,  1894;  and  this  contention  was  supported  by  the  Circuit  Coiu:t  of  Appeals 
(30  C.  C.  A.  532,  87  Fed.  63,  40  C.  O.  A.  119,  99  Fed.  856). 

But  in  the  Supreme  Court  it  was  held  that  the  acceptance  of  the  policies 
by  the  insured  did  not  estop  his  representative  to  deny  that  he  had  requested 
the  policies  to  be  dated  December  12th,  since  he  had  been  induced  thereto  by 
the  fraud  of  the  agent  of  the  insurer;  that  he  had  a  right  to  suppose  that  he 
was  insured  for  13  months  from  the  time  of  the  payment  of  the  first  pre- 
miums; and  that  the  insurance  granted  was  not  forfeitable  within  that  pe- 
riod. Then,  apparently  assuming  that  the  provision  for  payment  on  Decem- 
ber 12th  was  binding,  the  court  says:  "To  hold  the  insurance  forfeitable  for. 
nonpayment  of  another  premium  within  the  year  for  which  payment  had  al- 
ready been  fully  made  would  be  to  contradict  the  legal  effect,  under  the  ap- 
plications and  policies,  of  the  first  annual  payment.  Clearly,  such  a  construc- 
tion is  uncalled  for,  if  the  words  'the  12th  day  of  December  in  every  year 
thereafter'  could  be  assumed  to  mean  in  every  year  after  the  year  for  which 
the  premiums  had  been  paid.  But,  if  not,  taking  all  the  provisions  together, 
and  granting  that  the  words  included  December  12, 1894,  nevertheless  it  would 
not  follow  that  forfeiture  could  be  availed  of  to  cut  short  the  13  months'  immu- 
nity from  December  18,  1893,  as  the  premiums  had  already  been  paid  up  to  De- 
cember 18,  1894."  The  final  conclusion  of  the  court,  that  "the  payment  of  the 
first  year's  premiums  made  the  policies  nonforfeitable  for  the  period  of  13 
months,  and.  Inasmuch  as  the  death  of  McMaster  took  place  within  that  period, 
the  alleged  forfeiture  furnished  no  defense  to  the  action,"  seems  to  justify  the 
statement  of  the  text  as  to  the  court's  holding. 

In  a  recent  case  (Stinchcombe  v.  New  York  Life  Ins.  Co.  [Or.] 
80  Pac.  213),  the  Supreme  Court  of  Oregon  clearly  took  the  position 
that,  as  to  a  policy  on  which  a  two-year  premium  had  been  paid 
when  the  policy  became  effective,  a  forfeiture  by  reason  of  the 
failure  to  pay  the  next  premium  on  the  day  it  became  payable  ac- 
cording to  the  terms  of  the  policy,  which  was  less  than  two  years 
from  the  time  the  policy  took  effect,  did  not  become  effective  until 
the  expiration  of  the  two-year  term,  counting  from  the  date  the 
policy  became  binding,  though  it  was  provided  that,  on  a  failure  to 
pay  a  premium  on  the  day  it  became  payable,  the  policy  should  "be- 
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come  void."     In  support  of  this  ruling  the  court  cites  the  Supreme 
Court  decision  of  the  McMaster  Case. 

In  Thomas  v.  Northwestern  Mut.  Life  Ins.  Co.,  142  Cal.  79,  75 
Pac.  665,  the  Supreme  Court  of  California  appears  to  lean  toward 
the  position  that,  if  a  policy  does  not  become  effective  until  de- 
livery, annual  premiums  are  not  payable  until  the  anniversary  of 
such  date,  though  the  policy  by  its  terms  requires  payment  on  a 
date  within  that  period.  The  policy  in  this  case  required  the 
payment  of  semiannual  premiums  on  the  25th  day  of  July  and  the 
25th  day  of  January.  The  trial  court  instructed  the  jury  on  the 
theory  that  the  policy  did  not  go  into  effect  until  the  date  of  its 
delivery.  This  the  Supreme  Court  regarded  as  prejudicial  error, 
on  the  ground  that  the  policy  was  delivered  at  such  a  time  as  to 
make,  under  the  instructions  of  the  court,  the  semiannual  premiums 
payable  on  the  17th  day  of  August  and  the  17th  day  of  February  ol 
each  year. 

(o)    Payment   dnring  insnred'a  lifetime. 

Though  a  premium  is  not  paid  until  after  the  death  of  an  insured, 
which  occurs  subsequent  to  the  day  on  which  the  premium  became 
payable,  still,  if  the  payment  is  made  before  the  expiration  of  the 
period  of  grace  allowed  for  the  payment  of  premium,  this  is  suf- 
ficient to  bind  the  company,  where  the  allowance  of  grace  in  effect 
amounts  to  an  extension  of  time  for  the  payment  of  the  premium, 
and  is  not  merely  a  grant  of  the  privilege  of  reinstatement 

Kansas  Protective  Union  v.  Whitt,  36  Kan.  760,  14  Pac.  275,  59  Am. 
Rep.  607;  Protection  Life  Ins.  Co.  v.  Palmer,  81  111.  88;  Michigan 
Mut.  Life  Ins.  Co.  v.  Custer,  128  Ind.  25,  27  N.  E.  124;  Illinois  Life 
Ass'n  V.  Wells,  200  111.  445,  65  N.  E.  1072;  Ruse  v.  Mutual  Ben. 
Life  Ins.  Co.,  26  Barb.  (N.  ¥.)  556,  reversed  23  N.  Y.  516;  Rogers  v. 
Capitol  Life  Ins.  Co.,  1  Wkly.  Notes  Cas.  (Pa.)  589. 

So,  if  the  day  for  the  payment  of  premium,  which  is  payable  on 
or  before  12  o'clock  noon  on  the  day  it  becomes  due,  falls  on  Sun- 
day, a  payment  on  the  following  Monday  is  sufficient,  even  if  the 
insured  has  died  on  Sunday  afternoon  (Hammond  v.  American 
Mut.  Life  Ins.  Co.,  10  Gray  [Mass.]  306).  And  where  it  was 
agreed  at  the  time  a  policy  was  issued,  and  afterwards,  when  the 
annual  premium  became  due,  that,  if  the  insured  should  be  pre- 
vented from  paying  the  premium  on  the  day  it  became  due,  the  pol- 
icy should  not  thereby  be  forfeited,  but  should  continue  in  force  a 
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reasonable  time  thereafter  so  that  the  premium  could  be  paid,  and 
payment  on  the  day  was  prevented  by  act  of  God,  and  was  tendered 
within  a  reasonable  time  thereafter,  the  insurer  was  bound,  although 
the  person  whose  life  was  insured  died  after  the  day  the  premium 
became  due  and  before  the  tender  (Howell  v.  Knickerbocker  Life 
Ins.  Co.,  44  N.  Y.  276,  4  Am.  Rep.  675,  reversing  19  Abb.  Prac.  217). 
But,  where  the  grace  allowed  for  tlie  payment  of  a  premium  merely 
amounts  to  the  granting  of  a  privilege  to  have  a  policy  reinstated 
on  the  payment  of  the  premium  before  the  expiration  of  the  period 
of  grace,  the  company  is  not  bound  to  accept  a  premium  tendered 
after  the  death  of  insured,  but  before  the  end  of  the  period  allowed 
for  reinstatement  (Donald  v.  Piedmont  &  Arlington  Life  Ins.  Co., 
4  S.  C.  321).  In  Miller  v.  Union  Cent.  Life  Ins  Co.,  110  111.  102, 
it  appeared  that  a  few  days  after  the  death  of  the  assured,  who  had 
refused  to  pay  the  annual  premium  on  demand,  a  friend  of  his  and 
subordinate  agent  of  the  company,  in  ignorance  of  the  death,  paid 
the  premium  and  took  the  receipt,  which,  on  learning  of  the  death, 
he  returned,  receiving  his  money  back,  it  was  held  that  this  pay- 
ment and  renewal  gave  the  payee  of  the  policy,  no  rights  thereby. 
So  it  appeared,  in  Lewis  v.  Phoenix  Mut.  Life  Ins.  Co.,  44  Conn. 
72,  that  on  the  day  a  premium,  payable  part  in  cash  and  part  by 
note,  became  due,  insured  gave  his  check  for  the  cash  part  of  the 
premium  to  one  who  had  taken  charge  of  his  business  with  the  com- 
pany, but  who  was  not  its  agent,  and  that  on  a  subsequent  day  the 
latter  gave  the  check  to  the  company's  agent  and  received  a  renewal 
receipt  for  insured,  but  no  note  was  given.  Meanwhile  insured  had 
died.  Of  this,  however,  the  agent  had  no  knowledge  when  he  ac- 
cepted the  check.     It  was  held  that  the  policy  was  forfeited. 

(d)    Extension  of  time. 

An  agreement  by  an  insurance  company  with  an  insured,  before 
a  default,  to  extend  the  time  of  payment  of  a  premium,  or  a  note 
given  for  the  premium,  is  founded  on  a  sufficient  consideration,  and 
is  not  void  for  want  of  mutuality,  since  the  insured,  by  asking  and 
accepting  an  extension  of  time,  impliedly  agrees  to  continue  the 
risk  and  pay  the  premium  at  the  date  specified. 

Michigan  Mut.  Life  Ins.  Co.  v.  Custer,  128  Ind.  25,  27  N.  E.  124;  Dean 
V.  ^tna  Life  Ins.  Co.,  62  N.  Y.  642,  affirming  on  this  point  2  Hun, 
358,  4  Thomp.  &  C.  497;  Horner  v.  Guardian  Mut.  Life  Ins.  Co.,  67 
N.  Y.  478;  Wyman  v.  Phcenix  Mut,  Life  Ins.  Co.,  119  N.  Y.  274,  23 
N.  E.  907. 
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But  an  extension  of  time  after  the  time  for  the  payment  of  a  pre- 
mium has  gone  by  mUst  be  based  on  a  new  consideration  or  an  es- 
toppel in  order  to  be  binding. 

Marvin  v.  Universal  Life  Ins.  Co.,  16  Hun  (N.  Y.)  494;  Lantz  v.  Ver- 
mont Life  Ins.  Co.,  139  Pa.  546,  21  Atl.  80,  10  L.  R.  A.  577,  23  Am. 
St.  Rep.  202.  However,  in  Knarston  v.  Manhattan  Life  Ins.  Co.,  140 
Cal.  57,  73  Pac.  740,  the  Supreme  Court  of  California  takes  the 
ground  that,  under  the  doctrine  that  a  waiver  need  not  be  based  on 
a  new  agreement  or  an  estoppel,  a  waiver  of  a  forfeiture,  resulting 
from  the  nonpayment  of  a  premium,  by  an  extension  of  the  time 
for  payment,  though  not  based  on  a  new  consideration  or  an  estop- 
pel, protects  the  insured  till  the  insurer  repudiates  the  extension. 

Where  the  time  for  the  payment  of  a  premium  or  a  note  given 
for  the  premium  is  extended,  a  default  does  not  occur  until  on  the 
expiration  of  the  period  for  which  the  extension  is  granted.  Hence 
the  insured  cannot  be  required  to  sign  a  certificate  of  good  health, 
as  is  necessary  in  the  case  of  a  reinstatement  (.(Etna  Life  Ins.  Co. 
V.  Sanford,  65  N.  E.  661,  200  111.  126),  and,  if  he  dies  before  the 
expiration  of  the  extension  period,  the  beneficiary  can  recover 
(Michigan  Mut.  Life  Ins.  Co.  v.  Custer,  128  Ind.  25,  27  N.  E.  124). 

A  letter  by  an  insurance  company,  in  reply  to  a  request  for  an 
extension,  which  states  that  an  extension  form  is  inclosed,  and  re- 
quests insured  to  sign  this  form  and  return  it,  when  a  receipt  carry- 
ing the  insurance  in  force  until  the  time  named  in  the  inclosure  will 
be  sent  insured,  does  not  constitute  a  contract  for  an  extension,  un- 
less the  extension  form — a  note — is  executed  and  returned  to  the 
company  (.(Etna  Life  Ins.  Co.  v.  Ragsdale's  Adm'r,  95  Va.  579,  29 
S.  E.  328).  So  an  agent's  letter,  which  is  not  reasonably  suscep- 
tible of  the  construction  that  it  is  an  extension  of  the  time  of  pay- 
ment, will  not  prevent  a  forfeiture,  though  the  insured  construed  the 
letter  to  grant  an  extension.  (Manhattan  Life  Ins.  Co.  v.  Savage's 
Adm'r,  23  Ky.  Law  Rep.  483,  63  S.  W.  278).  So  there  is  no  exten- 
sion because  an  insurance  agent,  to  whom  notes  have  been  sent  for 
collection,  writes  insured,  advising  him  to, pay  at  least  one-half  of 
one  of  the  notes,  and  saying  that  he  can  hold  the  other  half  for  in- 
sured three  or  four  months  longer,  where  insured  makes  no  pay- 
ment on  either  of  the  notes  at  maturity,  and  the  agent  returns  them 
to  the  company,  which  marks  them  "Canceled"  and  notes  on  the 
books  that  the  policies  are  "lapsed"  (Manhattan  Life  Ins.  Co.  v. 
Savage's  Adm'r,  23  Ky.  Law  Rep.  483,  63  S.  W.  278).  And  an 
agreement  by  an  agent  of  a  company  to  extend  a  premium  note  of 
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a  policy  holder  on  condition  that  the  latter  will  pay  a  personal  in- 
debtedness to  the  agent  is  indivisible,  the  condition  exacted  being 
the  sole  consideration  for  the  agreement  to  extend.  Therefore, 
where  such  condition  is  not  performed,  the  fact  that  it  is  one  the 
agent  has  no  right  to  impose,  and  is  illegal,  does  not  render  the 
agreement  to  extend  obligatory  or  effective  to  continue  the  policy 
in  force  contrary  to  its  terms,  after  default  in  the  payment  of  the 
note  (Union  Cent.  Life  Ins.  Co.  v.  Berlin,  90  Fed.  779,  33  C.  C.  A. 
274). 

In  Fraser  v.  Home  life  Ins.  Co.,  45  Atl.  1046,  71  Vt.  482,  It  was  held 
that  under  the  facts  therein  the  Insured  iiad  no  right  to  understand 
that  his  policy  was  still  in  force,  notwithstanding  nonpayment  of  a 
premium  when  it  became  payable.  But  In  O'Brien  v.  Prudential 
Ins.  Co.,  12  Misc.  Rep.  127,  33  N.  Y.  Supp.  67,  the  court  held  that  it 
was  a  fair  question  for  the  jury  whether  the  insurer's  assistant 
Buperintendent  had  granted  an  extension  of  time. 

A  notice  that  a  policy  will  be  forfeited  if  the  premium  is  not  paid 
by  a  day  fixed,  given  pursuant  to  the  New  York  notice  law,  does 
not  preclude  the  subsequent  waiver  of  the  forfeiture,  by  a  further 
extension  of  time  to  pay  the  premium,  made  by  the  general  agent, 
and  by  treating  the  policy  as  in  force  during  the  period  of  such 
extension,  after  the  time  fixed  in  the  notice  (Knarston  v.  Manhattan 
Life  Ins.  Co.,  124  Cal.  74,  p6  Pac.  773). 

(e)    Same — By  agent  or  broker. 

In  the  absence  of  any  notice  of  limitations  on  the  authority  of  a 
general  agent,  an  insured  is  justified  in  supposing  that  such  agent 
is  authorized  to  extend  the  time  for  the  payment  of  a  premium 
(Shear  v.  Phoenix  Mut.  Life  Ins.  Co.,  4  Hun  [N.  Y.]  800),  or  of 
premium  notes  in  the  possession  of  the  agent  for  collection  (Palm- 
er V.  Phoenix  Mut.  Life  Ins.  Co.,  84  N.  Y.  63).  So  a  general  agent 
of  a  company  styled  "manager,"  in  the  state,  and  having  sole 
charge  of  the  company's  business  therein,  is  to  be  deemed  as 
having  authority  to  extend  the  time  of  payment  of  premiums  (Dean 
V.  ^tna  Life  Ins.  Co.,  62  N.  Y.  642).  But  a  plaintiff  in  an  action 
on  a  policy,  who  relies  on  an  extension  of  time  by  an  agent  to 
avoid  a  default,  must  aver  and  show  the  authority  of  the  agent 
(Mutual  Life  Ins.  Co.  of  New  York  v.  Wilson,  34  S.  W.  708,  17 
Ky.  Law  Rep.  708).  And  the  question  of  the  agent's  authority  is 
for  the  jury  (Lantz  v.  Insurance  Co.,  25  Wkly.  Notes  Cas.  [Pa.] 
356).    However,  if  a  general  agent  of  a  company  has  been  accus- 


EXTENSION   OF  TIME.  2311 

tomed  to  receive  premiums  after  they  were  due,  and  the  company 
has  been  accustomed  to  ratify  his  acts  by  accepting  the  premiums, 
it  is  sufficient  evidence  that  he  is  authorized  to  extend  the  time  of 
payment  of  premiums  (Wyman  v.  Phoenix  Mut.  Life  Ins.  Co., 
53  Hun,  637,  6  N.  Y.  Supp.  289).  And,  if  the  company  accepts  an 
overdue  premium,  the  company  is  estopped  to  deny  the  agent's 
authority  to  extend  the  time  for  payment  (Union  Central  Life 
Ins.  Co.  V.  Whetzel,  29  Ind.  App.  658,  65  N.  E.  15).  Evidence  that 
an  agent  has  frequently  granted  extensions  to  other  policy  hold- 
ers is  admissible  to  show  authority,  though  the  policy  provides 
that  none  but  certain  officers  have  such  authority  (Washington 
Life  Ins.  Co.  v.  Berwald  [Tex.  Civ.  App.]  72  S.  W.  436).  So,  a 
note  given  during  a  former  year  to  an  agent,  upon  the  extension 
by  him  of  the  time  of  payment  of  a  premium,  it  appearing  that 
the  defendant  acquiesced  in  the  transaction,  is  admissible  upon  the 
question  of  the  agent's  authority  to  extend  time  of  payment  (Dean 
V.  ^Etna  Life  Ins.  Co.,  4  Thomp.  &  C.  [N.  Y.]  497).  Where  a 
policy  provides  that  no  agent  can  "alter,  modify,  or  waive"  any  of 
its  terms  or  conditions,  and  "that  if  any  subsequent  premium 
hereon  be  not  paid  when  due,  and  a  separate  receipt,  signed  by 
the  president  or  secretary  of  this  company  in  each  case,  given 
therefor,  then  this  policy  shall  cease,"  the  general  agents  of  the 
company,  without  its  consent,  cannot  extend  the  time  for  paying 
premiums  (Conway  v.  Phoenix  Mut.  Life  Ins.  Co.,  140  N.  Y.  79, 
35  N.  E.  420).  So  where  a  policy  provides  that  no  alteration  or 
waiver  of  any  condition  shall  be  valid,  "unless  made  at  the  head 
office  and  signed  by  an  officer  of  the  company,"  an  oral  extension 
of  the  time  of  payment  by  a  general  agent  at  another  place  is  in- 
valid (Marvin  v.  Universal  Life  Ins.  Co.,  85  N.  Y.  278,  39  Am. 
Rep.  657,  affirming  16  Hun,  494).  But,  if  a  company  actually 
authorizes  some  other  officer  or  agent  to  extend  a  premium,  it  will 
be  bound  by  his  act  in  doing  so,  notwithstanding  a  provision  that 
only  the  president,  vice  president  or  secretary  shall  have  power  to 
waive  forfeitures  or  grant  extensions  (Washington  Life  Ins.  Co. 
V.  Berwald  [Tex.  Civ.  App.]  72  S.  W.  436).  And  in  Marcus  v. 
St.  Louis  Mut.  Life  Ins.  Co.,  68  N.  Y.  625,  it  was  held  that,  not- 
withstanding limitation  on  the  powers  of  agents  generally,  a  gen- 
eral agent  has  power  to  extend  the  time  for  the  payment  of  pre- 
miums, in  the  absence  of  any  restrictions  on  the  authority  of  such 
general  agent.  So  if  the  insured  does  not  know,  and  ought  not, 
from  the  facts  within  his  knowledge,  to  have  known,  of  a  general 
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agent's  want  of  power  to  extend  the  time  for  the  payment  of 
premiums,  it  is  immaterial  that  the  agent's  power  is  limited  (Fra- 
ser  V.  Home  Life  Ins.  Co.,  45  Atl.  1046,  71  Vt.  482). 

Where  the  Issue  of  an  agent's  authority  was  submitted  to  the  jury  on 
the  theory  that  assured  was  bound  to  take  notice  of  a  stipulation 
in  the  policy  limiting  the  authority  of  agents,  any  error  in  admit- 
ting testimony  that  assured  could  not  read  or  write  the  English 
language,  except  to  sign  his  name,  was  harmless.  Washington 
Life  Ins.  Co.  v.  Berwald  (Tex.  Civ.  App.)  72  S.  W.  436.  In  Knick- 
erbocker Life  Ins.  Co.  v.  Norton,  96  U.  S.  234,  24  L.  Ed.  689,  the 
majority  of  the  court  decided  that  the  company  had  ratified  the 
acts  of  its  agent  in  granting  extensions,  so  that  it  was  bound  by  an 
extension  granted  by  him  after  maturity  of  a  note. 

Parol  declarations  made  by  an  agent  of  a  company  prior  to  the 
execution,  delivery,  and  acceptance  of  a  policy,  it  is  said  in  Sullivan 
V.  Cotton  States  Life  Ins.  Co.,  43  Ga.  423,  cannot  be  received  to 
vary  or  contradict  the  terms  of  the  written  contract  as  to  the 
time  of  payment  of  premiums  and  the  effect  of  nonpayment,  in  the 
absence  of  any  allegation  and  evidence  as  to  fraud,  accident,  or 
mistake  at  the  time  of  its  execution,  delivery,  and  acceptance  by 
the  contracting  parties.  And  the  same  doctrine  is  supported  by 
Coombs  V.  Charter  Oak  Life  Ins.  Co.,  65  Me.  382.  But  in  Campbell 
V.  International  Life  Assur.  Soc,  17  N.  Y.  Super.  Ct.  298,  it  was 
held  that  subsequent  representations  by  an  agent  with  reference 
to  the  time  of  payment  of  premiums  are  binding  on  the  company. 
However,  declarations  of  an  agent,  made  some  six  weeks  after  a 
premium  was  due,  that  at  the  time  that  the  premium  became  due 
an  agreement  was  made  between  him  and  assured  for  the  extension 
of  the  time  of  payment  of  the  premium,  are  not  competent  evi- 
dence of  the  existence  of  the  agreement  (Dean  v.  ^Etna  Life  Ins. 
Co.,  48  How.  Prac.  [N.  Y.]  36). 

In  Dunn  v.  National  Life  Ins.  Co.,  69  N.  H.  224,  39  Atl.  1075,  it  appear- 
ed that  an  agent  authorized  to  collect  premiums  told  insured  to 
have  the  premium  ready  for  him,  and  that  he  would  call  for  it, 
and  that,  if  he  called  after  It  was  due,  It  would  not  afCect  the 
policy.  He  made  some  similar  statements  to  other  iwlicy  hold- 
ers, and  once  a  month  he  reported  collections  made,  and  insurer 
did  not  know  whether  premiums  were  paid  promptly,  except  by  the 
reports,  and  in  a  few  instances  had  accepted  premiums  that  were 
paid  when  overdue.  It  was  held  that  the  question  as  to  whether 
or  not  the  insurer  had  authorized  the  agent  to  make  said  state- 
ments should  be  submitted  to  the  jury,  though  the  agent  denied 
having  such  authority,  and  the  policy  provided  that  agents  were 
not  authorized  to  extend  the  time  of  payment 
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(f)    Same^Cnstom  and  usage. 

A  custom  cunong  life  insurance  companies  to  allow  a  certain  time 
after  a  premium  becomes  due  for  the  payment  thereof  may  be 
shown,  though  the  policy  contain  a  stipulation  that  the  policy 
shall  be  forfeited  if  the  premium  be  not  paid  on  the  day  when  due, 
as  such  provision  of  the  policy  will  be  construed  in  the  light  of 
such  custom. 

Helme  v.  Philadelphia  Life  Ins.  Co.,  61  Pa.  107,  100  Am.  Dec.  621; 
Girard  Iiife  Ins.  Annuity  &  Trust  Co.  v.  Mutual  Life  Ins.  Co.,  97  Pa. 
15. 

But  in  Howell  v.  Knickerbocker  Life  Ins.  Co.,  26  N.  Y.  Super. 
Ct.  232  (affirmed  on  this  point,  44  N.  Y.  276,  4  Am.  Rep.  675),  it 
was  held  that  a  custom  of  an  insurance  company  to  allow  insured 
parties  time  for  the  payment  of  premiums  after  the  date  they 
became  payable,  could  not  be  shown  by  parol,  where  a  premium 
was  not  tendered  until  after  the  death  of  assured,  on  the  ground 
that  the  custom  was  available  only  where  a  premium' was  tendered 
during  insured's  lifetime.  So  it  was  said,  in  Schmertz  v.  United 
States  Life  Ins.  Co.,  118  Fed.  250,  55  C.  C.  A.  104,  that  the  fact  that 
an  insurance  company  in  a  certain  year  or  years  granted  to  the  in- 
sured an  indulgence  in  the  payment  of  his  premiums  and  accepted 
payment  after  the  time  within  which  they  could  be  paid,  did  not 
bind  the  company  to  grant  such  an  indulgence  in  a  subsequent  year. 

In  Seamans  v.  Northwestern  Mut.  Life  Ins.  Co.  (C.  C.)  3  Fed.  325,  it 
appeared  that  the  company  neglected  to  inform  the  insured  of  the 
change  of  agent  authorized  to  receive  premiums,  after  it  had 
adopted  the  rule  to  give  such  notice  in  all  cases,  and  the  assured 
tendered  the  premium  in  due  season  to  the  former  agent  of  the 
company,  and  was  unahle  to  find  the  new  agent  after  reasonable 
inquiry.  It  was  held  that  the  insured  was  entitled  to  a  reasonable 
time  before  a  forfeiture  could  be  declared,  and  60  days  after  it 
was  due  was  not,  under  such  circumstances,  an  unreasonable  time, 
where  the  company  had  waived  the  time  of  payment  In  the  pre- 
vious year,  and  it  did  not  appear  at  what  time,  if  ever,  the  as- 
sured was  informed  of  the  place  of  payment.  The  facts  brought 
out  in  Haydel  v.  Mutual  Reserve  Fund  Life  Ass'n,  104  Fed.  718,  44 
C.  C.  A.  169,  were  held  not  to  establish  a  course  of  dealing  which 
would  sustain  a  claim  that  payment  on  the  day  of  maturity  was 
not  necessary.  But  in  Jones  v.  Preferred  Bankers'  Life  Assur. 
Co.,  120  Mich.  211,  79  N.  W.  204,  the  facts  were  held  to  show  a  cus- 
tom to  accept  payment  of  delinquent  assessments,  if  members  were 
in  good  health. 


2314  FORFEITURE  FOE  NONPAYMENT  OF  PEBMIUMa. 

(g)   Mode  and  sufficiency  of  payment  in  general. 

Though  a  by-law  of  a  life  insurance  company  provides  that  "all 
premiums  shall  be  payable  in  cash,"  a  contract  between  the  presi- 
dent of  the  company  and  one  of  the  company's  special  agents, 
whose  life  the  company  has  insured,  to  charge  the  premiums  as 
they  became  due  to  the  agent  on  the  company's  books,  is  not  void, 
but  operative  as  a  payment,  so  that  on  the  agent's  death  his  bene- 
ficiaries can  recover  on  the  policy,  notwithstanding  that  he  may 
have  been  indebted  to  the  company  at  the  time  the  agreement  was 
entered  into  (Missouri  Val.  Life  Ins.  Co.  v.  Dunklee,  16  Kan.  158). 
So  an  agreement  made  in  good  faith  between  an  insurance  agent, 
having  authority  to  receive  a  premium,  and  the  insured,  that  the 
agent  shall  become  personally  responsible  to  his  principals  for 
the  amount  of  such  premium,  and  the  insured  his  personal  debtor 
therefor,  constitutes  a  payment  of  the  premium  as  between  the 
insured  and  the  insurance  company  (Bouton  v.  American  Mut. 
Life  Ins.  Co.,  25  Conn.  542).  And  it  is  not  necessary  that  the  agree- 
ment be  express.  It  may  be  based  on  a  custom.  Thus  if  an  agent 
charges  an  insured  with  a  premium  when  due,  and  credits  the 
company  with  the  payment  to  himself  of  such  premium,  intending 
to  call  upon  the  insured  for  the  money  when  he  needs  it,  as  cus- 
tomary, this  will  constitute  a  payment  by  the  agent  for  the  insured, 
so  that  there  can  be  no  forfeiture  for  nonpayment  (In  re  Booth, 
11  Abb.  N.  C.  [N.  Y.]  145).  A  notice  by  an  insurance  company, 
informing  the  insured  of  the  time  his  premium  falls  due  and  calling 
his  attention  to  the  conditions  of  the  policy,  cannot  be  construed 
as  a  notice  that  such  payment  must  be  made  in  money,  or  as  a 
refusal  to  allow  credit  for  services  rendered  by  the  insured  under 
a  contract  with  the  company  (Willcuts  v.  Northwestern  Mut.  Life 
Ins.  Co.,  81  Ind.  300). 

Payments  of  premiums  to  agents  of  a  foreign  insurance  company,  made 
in  a  southern  state  In  Confederate  currency  during  the  Civil  War, 
if  received  as  payments  of  premiums,  constituted  valid  payments 
(Martina  v.  International  Life  Assur.  Soc,  62  Barb.  [N.  Y.]  181). 
And  this  was  true,  even  though  the  general  agent  vyas  located 
in  New  York  (Eohinson  v.  International  Life  Assur.  Soc,  52  Barb. 
[N.  Y.]  450,  affirmed  42  N.  Y.  54,  1  Am.  Kep.  400). 

(h)    Sufficiency  of  tender. 

It  is  elementary  that  a  tender  of  the  amount  of  a  premium  at  the 
proper  place  and  to  the  proper  person  in  due  time  will  prevent  the 
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insurer  from  insisting  on  a  forfeiture  because  the  premium  is  not 
actually  paid.  So  a  tender  to  a  former  agent  of  an  insurance  com- 
pany in  due  time  may  be  sufficient  to  prevent  a  forfeiture,  where 
the  insured  has  not  received  notice  of  the  change  of  agents,  and 
has  been  unable  to  find  the  new  agent  after  a  reasonable  inquiry. 
(Seamans  v.  Northwestern  Mut.  Life  Ins.  Co.  [C.  C]  3  Fed.  325.) 
But  a  tender  of  the  amount  of  a  premium  after  the  day  on  which 
it  becomes  due  will  not  avoid  a  forfeiture. 

D'Orlu  V.  Bankers'  &  Merchants'  Mut.  Life  Ass'n  of  United  States  (C. 
C.)  46  Fed.  355;  Gaterman  v.  American  Life  Ins.  Co.,  1  Mo.  App. 
300. 

However,  if  it  is  agreed  that,  in  case  insured  should  be  prevented 
from  paying  a  premium  on  the  day  it  became  due,  the  policy  should 
be  in  force  for  a  reasonable  time,  a  tender  within  a  reasonable 
time  is  sufficient,  where  insured's  failure  to  pay  was  due  to  in- 
sured's sickness  (Howell  v.  Knickerbocker  Life  Ins.  Co.,  44  N.  Y. 
276,  4  Am.  Rep.  675).  And  if  the  payment  of  a  premium  is  dis- 
pensed with  pending  negotiations  for  a  change  in  the  policy,  a 
tender  as  soon  as  the  negotiations  fail  is  sufficient  to  prevent  a 
forfeiture  (.Stna  Life  Ins.  Co.  v.  Curley's  Adm'r,  20  Ky.  Law  Rep. 
723,47  8.  W.  585). 

In  the  case  of  policies  suspended  by  the  Intervention  of  the  Civil 
War  it  has  been  held  that  no  tender  was  necessary  during  the 
war  (Connecticut  Mut.  Life  Ins.  Co.  v.  Duerson's  Bx'r,  28  Grat. 
[Va.]  630),  and  hence  a  tender  of  the  premium  due  at  the  close  of 
the  war  revived  a  suspended  policy  (Hancock  v.  New  York  Life 
Ins.  Co.,  11  Fed.  Cas.  402;  Mutual  Ben.  Life  Ins.  Co.  v.  Hillyard, 
37  N.  J.  Law,  444,  18  Am.  Rep.  741;  Cohen  v.  New  York  Mut. 
Life  Ins.  Co.,  50  N.  Y.  610,  10  Am.  Rep.  522);  but,  if  a  policy  was 
abrogated  by  the  war,  a  tender  of  the  premiums  due  at  the  close 
of  the  war  was  of  no  avail  (Worthington  v.  Charter  Oak  Life  Ins. 
Co.,  41  Conn.  372,  19  Am.  Dec.  495;  Dillard  v.  Manhattan  Life  Ins. 
Co.,  44  Ga.  119,  9  Am.  Rep.  167).  In  Statham  v.  New  York  Life 
Ins.  Co.,  45  Miss.  581,  7  Am.  Rep.  7.S7,  it  was  held  that  the  war 
did  not  per  se  revoke  the  authority  of  an  agent  residing  within 
the  state  where  the  Insured  resided,  and  that  consequently  a 
tender  of  the  premium  to  such  agent  saved  the  insured  from  de- 
fault. But  in  New  York  Life  Ins.  Co.  v.  Davis,  95  U.  S.  425,  24 
L.  Ed.  453,  it  was  said  that  a  tender  in  Virginia  to  a  local  agent 
of  a  New  York  company  did  not  bind  the  company,  on  the  ground 
that  the  agent  had  not  received  a  renewal  receipt  from  the  com- 
pany, and  was  not  authorized  to  take  money  without,  and  such  re- 
fusal was  according  to  the  limitation  of  the  policy. 
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(i)    Place  of  payment. 

A  verbal  agreement  by  an  agent  with  an  insured,  at  the  time  an 
application  is  made,  that  premiums  may  be  paid  at  a  designated 
bank,  is  merged  in  the  contract,  and  will  not  prevent  the  company, 
after  several  premiums  have  been  paid  to  the  bank,  from  requiring 
premiums  to  be  paid  at  the  home  ofifice,  as  provided  in  the  policy 
(Greenwood  v.  New  York  Life  Ins.  Co.,  27  Mo.  App.  401).  But, 
if  an  insurance  company  for  a  long  time  notifies  the  insured  to  pay 
the  premiums  at  a  certain  bank,  a  clause  in  the  policy  requiring  all 
premiums  to  be  paid  at  the  company's  home  office  is  waived  (Man- 
hattan Life  Ins.  Co.  v.  Fields  [Tex.  Civ.  App.]  26  S.  W.  280).  And 
if  by  statute  a  foreign  company  is  bound  to  keep  an  agent  in  a 
state  uninterruptedly,  through  whom  alone  it  can  make  or  renew 
contracts  of  insurance  with  citizens  of  the  state,  the  place  of 
payment  of  premiums  issued  by  a  foreign  company  is  where  the 
state  agency  is  located,  and  not  the  home  ofifice  of  the  company 
(Manhattan  Life  Ins.  Co.  v.  Warwick,  20  Grat.  614,  3  Am.  Rep. 
218). 

(j)    Bemittonce  by  mail  or  express. 

Where  an  insurance  company  invites  patrons  to  transmit  pre- 
miums by  mail,  and  gives  express  directions  in  relation  thereto, 
it  will  be  inferred  that  the  company  intends  to  accept  as  payment 
funds  mailed  to  it  in  time  to  reach  its  office,  in  due  course,  on  or 
before  the  day  a  premium  falls  due  (Hartford  Life  &  Annuity  Ins. 
Co.  V.  Eastman,  54  Neb.  90,  74  N.  W.  394).  And  in  New  York  it 
is  held  that  the  payment  is  made  when  the  letter  containing  the 
remittance  is  deposited  in  the  post  office. 

Primeau  v.  National  Life  Ass'n,  77  Hun,  418,  28  N.  Y.  Supp.  794,  af- 
firmed 144  N.  Y.  716,  39  N.  B.  858;  MeCluskey  v.  National  Life 
Ass'n  of  Hartford,  77  Hun,  556,  28  N.  Y.  Supp.  931. 

So  where  an  insured  has  been  accustomed  to  remit  premiums  by 
mail,  and  such  remittances  have  been  accepted  by  the  insur- 
ance company,  the  latter  cannot  refuse  to  accept  a  remittance 
mailed  in  ample  time,  and  forfeit  the  insurance  because  the  re- 
mittance was  not  actually  received  until  after  the  premium  became 
due. 

Suess  V.  Imperial  Life  Ins.  Co.,  86  Mo.  App.  10;  HoUowell  v.  Life  Ins. 
Co.  of  Virginia,  126  N.  C.  398,  35  S.  E.  616. 
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Even  though  an  insurance  company,  in  giving  notice  of  premi- 
xims,  warned  the  insured,  who  had  been  accustomed  for  more  than 
a  year  to  send  bimonthly  premiums  by  mail,  that  it  was  not  re- 
sponsible for  any  loss  or  delay  of  the  mails,  and  that  the  premium 
must  reach  the  home  ofifice  on  or  before  the  required  date  to  prevent 
a  lapse  of  the  policy,  the  company  cannot  forfeit  the  policy  because 
the  letter  containing  the  remittance,  which  was  received  at  the 
■company's  post  ofifice  in  ample  time,  was  not  taken  from  the  post 
•office  until  the  day  after  the  premium  became  due  (Kenyon  v. 
National  Life  Ass'n,  57  N.  Y.  Supp.  60,  39  App.  Div.  276).  And 
where  an  insurance  company  recognized  payments  'by  check  sent 
by  mail  for  over  two  years  after  it  had  changed  the  premium  notice 
by  adding  in  fine  print  a  statement  that  it  would  not  be  respon- 
sible for  loss  or  delay  in  the  mails,  that  mailing  the  premium  was 
not  payment,  and  that  the  premium  must  be  received  at  the  home 
oifice  on  or  before  the  date  due,  and  the  company  took  no  step 
to  call  the  insured's  attention  to  the  change,  and  neither  the  bene- 
ficiary nor  insured  noticed  it,  the  seasonable  mailing  of  the  amount 
of  a  premium  was  a  payment,  since  notice  'of  the  change  was  not 
brought  to  insured's  attention  (Guilfoyle  v.  National  Life  Ass'n, 
55  N.  Y.  Supp.  236,  36  App.  Div.  343).  So,  if  an  insured  causes  a 
past-due  premium  to  be  sent  by  the  second  return  mail  the  day  on 
which  he  has  received  a  request  to  forward  the  premium  by  return 
mail  or  express,  this  is  a  sufficient  compliance  with  the  request 
and  payment  of  the  premium,  though  the  remittance  is  never  re- 
ceived by  the  company  (Palmer  v.  Phoenix  Mut.  Life  Ins.  Co.,  84 
N.  Y.  63).  If  the  amount  of  a  premium  is  properly  mailed  in  due 
time,  according  to  custom  or  express  direction,  the  company  can- 
not forfeit  the  policy,  though  the  remittance  is  in  fact  never  re- 
ceived. 

Travelers'  Ins.  Co.  v.  Brown,  138  Ala.  526,  35  South.  463;  Guilfoyle  v. 
National  Life  Ass'n,  36  App.  Div.  343,  55  N.  Y.  Supp.  236;  Falmer 
V.  Phoenix  Mut  Life  Ins.  Co..  84  N.  Y.  63. 

As  in  the  case  of  remittance  by  mail,  a  premium  on  a  policy  is 
considered  paid  to  the  insurance  company  when,  according  to  the 
instructions,  it  is  delivered  to  an  express  company  for  transmis- 
sion to  the  company  (Whitley  v.  Piedmont  &  A.  Life  Ins.  Co.,  71 
N.  C.  480).  And  if  the  remittance  is  lost  or  embezzled  by  the 
express  company's  employes,  the  loss  falls  on  the  insurance  com- 
pany, and  not  on  the  insured   (Currier  v.  Continental  Life  Ins. 
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Co.,  53  N.  H.  538).  But  the  fact  that  an  insured,  who  is  also  the 
agent  of  an  express  company,  incloses  a  premium  in  a  package  for 
transmission  hy  express  before  the  expiration  of  the  period  of 
grace  allowed  by  the  policy,  and  hands  it  to  his  wife  with  instruc- 
tions that  the  package  be  sent  the  next  day,  insured  being  ill,  does 
not  constitute  a  sufficient  payment,  where  the  package  is  not  actu- 
ally transmitted  until  after  the  death  of  insured,  several  days  after 
the  expiration  of  the  days  of  grace  (Donald  v.  Piedmont  &  Arling- 
ton Life  Ins.  Co.,  4  S.  C.  321). 

(k)  Payment  by  cbeck,  order,  draft,  or  note. 

If  an  insurance  company  habitually  accepts  good  checks  in  lieu 
of  cash  payment  of  premiums,  this  Avill  constitute  a  waiver  of  a 
provision  requiring  payments  to  be  made  in  cash. 

Hartford  Life  &  Annuity  Ins.  Co.  v.  Eastman,  54  Neb.  90,  74  N.  W. 
394.  See,  also,  Travelers'  Ins.  Co.  v.  Brown,  138  Ala.  526,  35 
South.  463,  wberein  the  facts  shown  were  held  to  warrant  the  con- 
clusion that  payment  could  be  made  by  check,  and  that  the  com- 
pany's agents  were  authorized  to  receive  cheeks  in  lieu  of  money. 

So,  if  an  insurance  company  sent  an  insured  a  letter  demanding 
the  remittance  of  the  amount  of  past-due  premium  notes  "by  draft, 
post  office  order,  or  express,"  the  act  of  the  wife  of  the  insured 
in  indorsing  his  name  on  a  check  payable  to  him,  and  forwarding 
it  to  the  company  with  the  money  necessary  to  make  the  amount 
of  a  premium  note  past  due,  constituted  a  payment  of  the  note, 
though  insured  was  at  the  time  delirious  (Union  Life  Ins.  Co.  v. 
Duvall  [Ky.]  46  S.  W.  518).  If  an  insurance  policy  provides  for 
a  forfeiture  if  any  annual  premium,  with  the  interest  due  thereon, 
shall  not  be  paid,  or  if  any  note,  check,  or  draft  given  in  payment 
of  any  annual  premium  shall  not  be  paid  according  to  its  pro- 
visions, and  further  provides  that  the  company  shall  have  the 
right  to  set  ofif  any  demand  against  either  the  assured  or  insured, 
arising  in  connection  with  the  insurance,  against  any  claim  for 
which  the  company  shall  be  liable,  it  is  implied  that  annual  pre- 
miums may  be  paid  in  whole  or  in  part  by  the  note  of  either  the 
assured  'or  insured  (Ferguson  v.  Union  Mut.  Life  Ins.  Co.,  187 
Mass.  8,  72  N.  E.  358).  And  if  an  insurance  company,  at  maturity 
of  premiums  on  a  policy  issued  to  a  wife  on  the  life  of  her  hus- 
band, receives  the  husband's  notes,  on  which  interest  is  payable, 
and  gives  renewal  receipts,  'the  notes  will  be  considered  as  pay- 
ments.   (Michigan  Mut.  Life  Ins.  Co.  v.  Bowes,  42  Mich.  19,  51  N. 
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W.  962).  But  a  note  given  for  a  premium  which  provides  that  it 
is  given  on  account  of  the  policy,  and  that,  unless  paid  when  due, 
the  policy  shall  lapse  as  for  nonpayment  of  premium  when  due, 
does  not  constitute  a  payment  of  the  premium  (Union  Mut.  Life 
Ins.  Co.  v.  Adler  [Ind.  App.]  73  N.  E.  835).  However,  its  accept- 
ance by  the  company  operates  as  an  extension  of  time  for  the  pay- 
ment of  the  premium,  and  is  a  waiver  of  a  condition  forfeiting  the 
policy  on  nonpayment  of  the  premium  on  the  day  it  is  due  (Thomp- 
son v. 'Knickerbocker  Life  Ins.  Co.,  104  U.  S.  252,  26  L.  Ed.  765). 
And  if  the  note  is  made  payable  to  the  company's  agent,  and  is 
to  be  his  property,  so  that  the  company  has  no  interest  in  it,  he 
being  responsible  to  the  company  for  the  premium,  the  note  con- 
stitutes payment  of  the  premium  (Thies  v.  Mutual  Life  Ins.  Co., 
13  Tex.  Civ.  App.  280,  35  S.  W.  676).  Still  if  a  note  is  never  ac- 
cepted by  an  insurer,  and  the  agent  to  whom  it  is  given  has  no 
authority  to  postpone  payment  of  the  premium,  or  to  substitute 
anything  for  a  cash  payment,  the  note  will  not  keep  the  policy  alive 
(Smith  V.  New  England  Mut.  Life  Ins.  Co.,  63  Fed.  769,  11  C.  C. 
A.  411,  28  U.  S.  App.  48).  And  the  acceptance  of  a  note  for  the 
last  three  quarterly  installments  of  a  premium,  which  note  is  pay- 
able in  installments  corresponding  to  the  dates  on  which  the 
quarterly  premiums  become  due,  does  not  waive  a  provision  for- 
feiting the  policy  on  nonpayment  of  an  installment  of  the  premium 
(Beezley  v.  Des  Moines  Life  Ass'n,  100  Iowa,  436,  69  N.  W.  549). 

If  an  assured  purchases  from  a  reputable  bank  a  draft  payable 
to  the  insurer,  and  sends  it  to  the  insurer  in  accordance  with  in- 
structions that  premiums  might  be  paid  by  check,  money  order, 
or  draft,  and  the  draft  is  received  before  the  premium  falls  due, 
and  deposited  for  collection,  the  insurer  cannot  forfeit  the  policy 
on  the  subsequent  suspension  of  the  drawer  and  nonpayment  of 
the  draft  (McMahon  v.  United  States  Life  Ins.  Co.,  128  Fed.  388, 
63  C.  C.  A.  130).  So  if  an  insurer  cashes  a  draft  sent  in  payment 
of  a  premium,  and  retains  the  money,  it  thereby  applies  the  money 
to  the  purpose  for  which  it  was  sent,  and  cannot  assert  that  it  re- 
tained it  as  bailee  (Life  Ins.  Clearing  Co.  v.  Altschuler,  55  Neb. 
341,  75  N.  W.  862), 

(1)    Same — Accident  insurance. 

Accident  insurance  is  often  issued  on  the  insured  giving  orders 
on  his  employer  in  payment  of  'the  premiums,  which  orders  are  to 
be  paid  from  insured's  wages  for  specified  periods.     Usually  it  is 
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agreed  that  the  orders  are  given  each  for  separate  insurance  con- 
tracts, that  each  payment  shall  apply  only  to  its  corresponding 
insurance  period,  and  that  no  claim  shall  be  made  for  any  injury 
received  during  any  period  not  actually  paid  for  before  such  injury, 
or  that,  in  case  the  insured  shall  fail  to  leave  in  the  hands  of  the 
employer's  paymaster  any  installment  of  the  premium  as  it  shall 
fall  due,  as  agreed  in  the  order,  the  policy  shall  be  void.  The 
giving  of  the  orders  on  insured's  employer  under  such  conditions 
does  not  operate  as  a  payment  of  the  premiums,  whether  they  are 
collected  or  not  (Landis  v.  Standard  Lifp  &  Accident  Ins.  Co.,  6 
Ind.  App.  502,  33  N.  E.  989),  even  though  the  insured  continues 
in  the  employ  of  the  drawee  and  earns  wages  continuously  until 
his  death  (York  v.  Railway  Officials'  &  Employes'  Accident  Ass'n, 
41  S.  E.  227,  51  W.  Va.  38).  And  it  is  not  the  duty  of  the  em- 
ployer to  deduct  the  premium  and  pay  the  same  (Brown  v.  Pacific 
Mut.  Life  Ins.  Co.  [Mo.  App.]  83  S.  W.  1123).  But  the  company 
should  present  the  order  to  the  employer  for  payment  (Cotten  v.  Fi- 
delity &  Casualty  Co.  [C.  C]  41  Fed.  506).  In  an  action  on  such  a 
policy  it  is  incumbent  on  plaintiff  to  show  that  it  has  been  kept 
in  force  by  payment  of  the  premiums,  and  this  is  not  done  by 
showing  that  insured  continued  to  work  for  the  employer  to  the 
time  of  the  accident  (Farrell  v.  American  Employers'  Liability 
Ins.  Co.,  68  Vt.  136,  34  Atl.  478) ;  for,  if  the  order  is  not  paid  be- 
cause insured  has  drawn  all  his  earnings  for  the  period  out  of 
which  it  was  to  be  paid,  the  insurance  is  terminated  (McMahon  v. 
Travelers'  Ins.  Co.,  77  Iowa,  229,  42  N.  W.  179).  So  the  fact  that, 
after  an  insured's  death,  his  employer's  checks  were  found  in  his 
.  possession  for  amounts  less  than  his  monthly  wages,  but  not  such 
that  the  addition  thereto  of  one  or  more  of  the  premium  install- 
ments would  make  the  amount  of  wages  for  any  month  of  service, 
such  fact,  though  competent  and  sufficient  evidence  of  payment,  if 
aided  by  other  circumstances,  is  insufficient  to  show  payment  when 
standing  alone  and  contravened  by  positive  testimony  (York  v. 
Railway  Officials'  &  Employes'  Accident  Ass'n,  41  S.  E.  227,  51  W. 
Va.  38).  But  the  fact  that  the  wife  of  an  insured,  after  his  death, 
receives  all  the  wages  due  him,  will  not  preclude  her  from  collecting 
the  insurance,  where  she  had  no  knowledge  that  the  employer  had 
an  order  which  was  not  paid  (Travelers'  Ins.  Co.  v.  Jones,  32  Tex. 
Civ.  App.  146,  73  S.  W.  978).  If  an  insured  earns  no  wages  during 
a  premium  period,  or  if  he  quits  his  employment  drawing  all  his 
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wages,  there  is,  of  course,  no  payment,  and  the  insurance  is  ter- 
minated. 

Eeed  t.  Travelers'  Ins.  Co.,  43  S.  E.  433,  117  Ga.  116.    It  Is  immaterial 

that  the  insured  earns  wages  after  default  (Bane  v.  Travelers'  Ins. 

Co.,  85  Ky.  677,  4  S.  W.  787),  or  re-enters  the  service  of  the  drawee 

of  the  order  (Employers'  Liability  Assur.  Corp.  v.   Rochelle,  13 

Tex.  Civ.  App.  232,  35  S.  W.  869). 

If  an  insured  quits  his  work  during  the  period  out  of  which  an 
installment  is  to  be  paid  and  collects  his  salary  in  full,  no  recovery 
can  be  had  for  an  accident  happening  during  that  period,  though, 
if  the  money  for  the  installment  had  been  left  with  the  drawee,  it 
would  not  in  the  regular  order  of  business  have  been  paid  until 
after  the  accident  (Herbert  v.  Standard  Life  &  Accident  Ins.  Co., 
23  Ohio  Cir.  Ct.  R.  225).  But  if  an  insured  leaves  money  for  the 
first  installment  of  a  policy  with  a  drawee  of  an  order  on  quitting 
the  drawee's  employment  before  the  installment  becomes  payable, 
he  is  not  required  to  remit  the  amount  to  the  insurer,  though  he 
has  agreed  that,  if  he  was  discharged  before  the  first  installment  be- 
came due,  all  rights  under  the  policy  should  cease,  unless  he  notified 
the  insurer's  secretary  and  remitted  the  first  installment,  as  the 
meaning  of  such  clause  is  that,  if  insured  should  leave  the  service 
of  the  drawee  without  leaving  the  first  installment  in  its  hands, 
he  must  then  give  the  notice  and  remit  with  it  the  amount,  for  in 
that  event  the  insurer  would  have  no  security  for  its  money  (Pritch- 
ett  V.  Continental  Casualty  Co.,  25  Ky.  Law  Rep.  2064,  80  S.  W. 
181). 

If  an  accident  policy  is  issued  on  an  agreement  that  it  is  to  be 
for  four  consecutive  periods  of  two,  two,  three,  and  five  calendar 
months,  respectively,  from  noon  of  a  named  day,  each  period  being 
covered  by  a  distinct  equal  premium  note,  and  the  policy  provides 
that  it  insures  the  applicant  for  the  period  of  two  calendar  months, 
and  in  consideration  of  the  further  cash  payment,  on  or  before  the 
expiration  of  two  calendar  months  from  the  date  hereof,  of  a  cer- 
tain note,  the  insurance  shall  be  in  force  for  four  calendar  months 
from  the  date  of  the  policy,  and  the  second  note  provides  that  the 
policy  shall  become  null  and  void  at  the  expiration  of  two  calendar 
months  from  its  date,  if  default  is  made  in  the  payment  of  the 
note,  the  insurance  is  not  for  a  period  of  twelve  months,  divided 
into  different  periods  for  which  the  notes  were  given,  but  is  for 
two  months  only,  and  payment  of  the  second  note,  at  or  before  ma- 
turity, is  a  condition  precedent  to  the  existence  of  any  insurance 
B.B.lNS.— 146 
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for  the  second  period  of  two  months  (Roberts  v.  ^tna  Life  Ins. 
Co.,  212  III.  382,  72  N.  E.  363,  affirming  101  111.  App.  313). 

(m)    Payment  or  tender  to  agent  or  broker. 

Where  insured  has  been  in  the  habit  of  paying  the  annual  pre- 
mium to  the  local  agent  of  a  life  insurance  company,  and  such  pay- 
ments have  been  accepted  by  the  company  without  objection,  a 
tender  to  such  agent  of  the  annual  premium  on  the  day  it  falls  due 
will  prevent  a  forfeiture  of  the  policy  for  nonpayment  of  the  pre- 
mium, though  the  policy  provides  for  its  payment  at  the  principal 
office  of  the  company  (Morey  v.  New  York  Life  Ins.  Co.,  17  Fed. 
Cas.  743).  So  if  an  insurance  company  fails  to  repudiate  the  unau- 
thorized act  of  an  agent  in  accepting  a  certain  amount  of  cash  and 
a  note  for  the  remainder  of  an  overdue  premium,  but  instead  re- 
tains the  cash  and  the  note,  it  will  be  held  to  have  ratified  the  acts 
of  the  agent  (New  York  Life  Ins.  Co.  v.  Smith'  [Tex.  Civ.  App.] 
41  S.  W.  680).  And  if  a  general  manager  of  a  company  for  a 
section  of  the  country  in  which  an  insured  lives  publicly  announces 
that  a  local  agent  has  authority  to  receive  premiums,  payment  to 
such  agent  is  sufficient,  though  the  application  and  policy  ex- 
pressly limit  the  local  agent's  authority  to  the  collection  of  admis- 
sion fees  only  (Hartford  Life  &  Annuity  Ins.  Co.  v.  Hayden's  Adm'r, 
90  Ky.  39,  13  S.  W.  585).  So  a  reasonable  tender  of  a  premium 
to  the  bank,  where  insured  has  been  notified  to  pay  it,  prevents  a 
forfeiture,  though  the  bank  has  made  an  assignment,  and  its 
business  is  being  carried  on  by  its  assignee,  if  the  company  has  not 
notified  the  insured  to  cease  paying  to  the  bank  (Manhattan  Life 
Ins.  Co.  v.  Fields  [Tex.  Civ.  App.]  26  S.  W.  280).  But  an  insur- 
ance agent,  who  is  insured  by  a  policy  which  expressly  prohibits 
agents  from  giving  receipts  for  premiums,  and  requires  receipts 
to  be  signed  by  an  officer  of  the  company,  cannot  renew  his  policy 
by  a  payment  to  himself  (Donald  v.  Life  Ins.  Co.,  4  S.  C.  321). 
And  authority  in  an  insurance  agent  to  collect  premiums  does  not 
imply  authority  to  accept  property  as  payment  in  lieu  of  cash 
(Equitable  Life  Ins.  Soc.  v.  Cole,  13  Tex.  Civ.  App.  486,  35  S.  W. 
720). 

Where  an  insurance  agent  in  accordance  with  a  custom  debits 
an  insured  with  the  amount  of  a  premium,  to  be  called  for  when 
wanted,  and  credits  the  company  with  the  amount,  this  amounts  to 
a  payment  as  between  the  company  and  the  insured  (People  v. 
Globe  Mut.  Life  Ins.  Co.,  65  How.  Prac.  [N.  Y.]  239).    And  where 
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an  agent,  who  had  promised  an  insured  to  take  care  of  his  pre- 
mium, told  insured  that  it  had  been  taken  care  of,  the  agent  owing 
the  firm  of  which  insured  was  a  member  more  than  the  amount 
of  the  premium,  and  it  being  customary  for  the  firm  members  to 
pay' private  debts  with  firm  funds,  a  jury  was  warranted  in  finding 
that  the  premium  was  paid,  though  the  agent  had  retained  the 
premium  receipts  as  a  voucher  against  insured  (Chickering  v. 
Globe  Mut.  Ins.  Co.,  116  Mass.  321).  So  an  agreement  made  in 
good  faith,  between  an  insurance  agent,  having  authority  to  re- 
ceive a  premium,  and  the  insured,  that  the  agent  shall  become  per- 
sonally responsible  to  his  principals  for  the  amount  of  such  pre- 
mium, and  the  insured  his  personal  debtor  therefor,  constitutes  a 
payment  of  the  premium,  as  between  the  insured  and  the  insurance 
company  (Bouton  v.  American  Mut.  Life  Ins.  Co.,  25  Conn.  542). 
And  if  an  agent,  on  being  tendered  the  full  amount  of  a  premium, 
accepts  only  a  part  of  the  sum  and  promises  to  pay  the  remainder 
in  satisfaction  of  a  debt  owing  by  him  to  the  insured,  the  com- 
pany is  bound  by  the  agent's  waiver  of  the  cash  payment  (Kerlin 
v.  National  Ace.  Ass'n,  8  Ind.  App.  628,  35  N.  E.  39,  36  N.  E.  156). 
But  an  arrangement  with  the  treasurer  of  a  corporation,  who  at 
various  times  had  forwarded  premiums  at  the  request  of  policy 
holders  to  an  insurance  agent,  who  is  also  a  stockholder  in  the  cor- 
poration, by  which  he  is  to  forward  to  the  insurance  agent,  but 
which  he  fails  to  do,  the  amount  of  an  indebtedness  due  an  in- 
sured from  the  corporation  in  payment  of  a  premium,  does  not 
avoid  a  forfeiture  (Jones  v.  New  York  Life  Ins.  Co.,  122  N.  C.  578, 
29  S.  E.  846).  So  the  fact  that  a  broker,  through  whom  a  policy 
had  been  procured,  and  who  had  forwarded  a  note  given  for  the 
premium  to  the  company,  also  received  from  insured  a  note  for  a 
much  larger  amount,  and  discounted  such  note,  retaining  the 
proceeds,  does  not  prevent  a  forfeiture  on  insured's  default  in  the 
payment  of  the  note  sent  the  insurance  company  (How  v.  Union 
Mut.  Life  Ins.  Co.,  80  N.  Y.  32).  And  a  contract  by  a  local  agent 
with  an  insured,  by  which  premiums  aire  to  be  paid  by  rents  due 
the  insured  from  the  agent,  is  not  binding  on  the  company,  and  is 
not  affirmed  by  statements  of  the  company's  manager  after  default 
that  the  agent  would  fix  it  up  and  that  whatever  he  might  do  would 
be  all  right  (Sullivan  v.  Germania  Life  Ins.  Co.,  15  Mont.  522,  39 
Pac.  742). 

If  an  insured  is  not  notified  of  the  revocation  of  an  agent's  au- 
thority to  act  for  a  company,  the  latter  cannot  cancel  a  policy. 
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because  a  premium  paid  to  the  former  agent  was  not  paid  direct 
(Braswell  v.  American  Life  Ins.  Co.,  75  N.  C.  8).  And  if  the  in- 
sured is  not  informed  of  a  change  of  agency  according  to  the  rule 
of  the  company,  and  is  unable  to  find  the  new  agent  on  reasonable 
inquiry,  and  his  tender  of  the  premium  in  due  time  is  refuse"d  by 
the  former  agent,  he  is  entitled  to  a  reasonable  time  before  a 
forfeiture  can  be  declared  (Seamans  v.  Northwestern  Mut.  Life 
Ins.  Co.  [C.  C]  3  Fed.  325). 

Where  a  foreign  insurance  company  had  agents  In  a  Southern  state 
during  the  Civil  War,  who  were  agents  for  the  purpose  of  receiv- 
ing premiums,  payments  of  premiums  made  to  them  by  persons 
Insured  were  valid,  and  bound  the  Insurers  (Martine  v.  Interna- 
tional Life  Assur.  See,  62  Barb.  [N.  Y.]  181).  And  even  if  the 
agents  of  a  foreign  company  in  a  Southern  state,  who  had  been  ap- 
pointed by  a  general  agency  in  New  York,  did  not  have  authority 
to  receive  premiums,  except  as  renewal  receipts  were  sent  them, 
still,  as  there  was  nothing  to  prevent  the  New  York  agency  from 
afterwards  authorizing  the  agent  to  receive  the  premiums  accruing 
on  policies  without  being  supplied  with  renewal  receipts  for  that 
purpose.  It  would  be  presumed  that  during  the  war,  when  the 
transmission  of  renewal  receipts  was  rendered  impracticable,  au- 
thority was  actually  conferred  upon  the  agents  to  act  without  such 
receipts  (Robinson  v.  International  Life  Assur.  Soc,  52  Barb.  [N. 
Y.]  450). 

So  In  those  Jurisdictions  In  which  policies  have  been  regarded  as 
merely  suspended  by  nonpayment  of  premium  during  the  Civil  War, 
It  has  been  held  that  payment  or  tender  to  a  Southern  agent  of  a 
Northern  company  was  sufficient  to  keep  the  policy  alive  (Statham 
V.  New  York  Life  Ins.  Co.,  45  Miss.  581,  7  Am.  Kep.  737;  New  York 
Life  Ins.  Co.  v.  Clopton,  7  Bush  [Ky.]  179,  3  Am.  Eep.  290;  Man- 
hattan Life  Ins.  Co.  v.  Warwick,  20  Grat.  [Va.]  614,  3  Am.  Rep. 
218).  But  in  New  York  Life  Ins.  Co.  v.  Davis,  95  U.  S.  425,  24  L. 
Ed.  453,  it  was  held  that  a  tender  to  an  agent,  who  refused  to  ac- 
cept the  premium  because  he  had  not  received  a  renewal  receipt 
from  his  company,  was  Insufficient. 

(n)    Application  of  dividends,  earnings,  and  other  credits  to  prevent 
forfeiture. 

Though  an  insurance  company  may  be  under  no  obligation  to 
apply  dividends  on  a  policy  to  the  payment  of  premiums,  so  as  to 
avoid  a  default,  in  the  absence  of  a  request  from  insured  or  an 
express  or  implied  agreement  to  that  efifect,  especially  if  the  policy 
provides  for  paid-up  insurance  in  case  of  default  (Straube  v.  Pacific 
Mut.  Life  Ins.  Co.,  123  Cal.  677,  56  Pac.  546),  a  policy  holder  who  is 
entitled  to  dividends  under  his  policy  has  the  right  to  have  such 
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dividends  earned  applied  to  the  payment  of  his  premiums  to  pre- 
vent a  forfeiture  (Franklin  Life  Ins.  Co.  v.  Wallace,  93  Ind.  7), 
and  the  company  is  bound  to  apply  the  dividends,  where  the  in- 
sured has  been  in  the  habit  of  applying  his  dividends  to  the  pay- 
ment of  premiums  (Girard  Life  Ins.  Annuity  &  Trust  Co.  v. 
Mutual  Life  Ins.  Co.,  97  Pa.  15).  So  dividends  must  be  applied  to 
the  payment  of  premiums  where  the  insurer  has  so  elected  {JEina 
Life  Ins.  Co.  v.  Hartley,  67  S.  W.  19,  24  Ky.  Law  Rep.  57),  where 
there  is  express  direction  to  that  effect  in  the  policy  (Union  Life 
Ins.  Co.  V.  Caldwell,  68  Ark.  505,  58  S.  W.  355),  and  where  it  has 
been  the  practice  of  the  company  to  apply  dividends  to  premiums 
at  insured's  request,  the  company  must  do  so  when  requested  by 
insured  (Manhattan  Life  Ins.  Co.  v.  Heolzle,  16  Fed.  Cas.  604). 
However,  earnings  not  declared  as  dividends  cannot  be  applied 
to  the  payment  of  a  premium  due. 

Mutual  Life  Ins.  Co.  v.  Girard  Life  Ins.,  Annuity  &  Trust  Co.,  100  Pa. 
172;  Jones  v.  Northwestern  Mut.  Life  Ins.  Co.,  10  Ohio  Dec.  631, 
22  Wkly.  Law  Bui.  318. 

Contra:  Megarge  v.  Mutual  Life  Ins.  Co.,  38  Leg.  Int.  (Pa.)  469.  But 
a  honus  deducted  by  an  insurance  company  from  a  loan  on  a  mort- 
gage by  them  to  one  of  their  insured  is  not  money  in  the  hands 
of  the  company  applicable  to  the  payment  of  premiums  to  pre- 
yent  a  forfeiture.  Smith  v.  Penn  Mut.  Life  Ins.  Co.,  11  Wkly.  Notes 
Cas.  (Pa.)  295. 

A.  bill  in  equity  to  enforce  an  Insurance  policy  on  the  ground  that,  al- 
though all  the  premiums  had  not  been  paid,  there  were  dividends 
which  should  be  applied  to  such  payments  to  prevent  the  policy 
from  lapsing,  is  demurrable  if  It  does  not  show  that  the  dividends 
were  sufBcient  for  that  purpose.  Bulger  v.  Washington  Life  Ins. 
Co.,  63  Ga.  328. 

Where  an  insured  has  given  a  note  for  a  premium  or  a  loan, 
and  it  is  provided  that  a  failure  to  pay  interest  will  forfeit  the 
insured's  rights  under  his  policy,  it  is  the  duty  of  the  insurer  to 
apply  dividends  to  the  payment  of  the  interest  on  such  notes  before 
any  part  thereof  is  applied  to  the  principal. 

Union  Cent.  life  Ins.  Co.  v.  Caldwell,  68  Ark.  505,  58  S.  W.  355;  North- 
western Life  Ins.  Co.  v.  Fort's  Adm'r,  6  Ky.  Law  Rep.  271,  82 
Ky.  269;  Northwestern  Mut.  Life  Ins.  Co.  v.  Fort,  82  Ky.  269; 
Russum  V.  St.  Louis  Mut.  Life  Ins.  Co.,  1  Mo.  App.  228;  Smith  v. 
St  Louis  Mut.  life  Ins.  Co.,  2  Tenn.  Ch.  727. 

But  if  an  insured  has  been  in  the  habit  of  paying  the  interest  in 
cash  and  having  the  dividends  credited  on  the  principal  of  the 
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notes,  such  course  of  business  will  control,  so  that  a  nonpayment 
of  interest  will  forfeit  his  policy,  notwithstanding  that  the  divi- 
dends due  him  exceed  the  amount  of  the  interest  (Anderson  v. 
St.  Louis  Mut.  Life  Ins.  Co.,  1  Fed.  Cas.  846).  Where  an  insured 
has  given  notes  for  part  of  the  premium  on  a  policy  under  which 
he  is  entitled  to  a  proportionate  amount  of  paid-up  insurance  on 
default,  but  the  paid-up  policy  is  conditioned  to  be  void  on  failure 
to  pay  the  interest  on  the  notes  given  before  default,  dividends 
accruing  to  insured  after  default  should  be  applied  to  the  pay- 
ment of  interest  on  the  notes. 

Hull  V.  Northwestern  Mut.  Life  Ins.  Co.,  39  Wis.  397.  But  see  Van 
Norman  v.  Northwestern  Mut.  Life  Ins.  Co.,  51  Minn.  57,  52  N.  W. 
988. 

If  an  offer  of  a  rebate  on  a  premium  is  coupled  with  a  notice 
that,  if  the  premium  is  not  paid  when  due,  the  policy  will  terminate, 
insured  is  not  entitled  to  have  the  rebate  applied  on  his  premium 
until  the  balance  due  on  such  premium  has  been  paid  (Richardson 
V.  Mutual  Life  Ins.  Co.,  18  S.  W.  1'65,  14  Ky.  Law  Rep.  187).  So 
if  an  insurance  company,  in  declaring  a  dividend  to  such  par- 
ticipating policies  as  shall  be  continued  in  force  after  their  policy 
anniversaries  by  payment  of  renewal  premiums,  provides  that  no 
dividend  shall  be  payable  to  policies  not  continued  in  force  after 
their  anniversaries  in  such  year,  a  policy  which  lapses  because  of 
nonpayment  of  the  premium  thereon  for  such  year  is  not  entitled 
to  have  such  dividends  applied  to  extend  the  insurance. 

Bryant  v.  Mutual  Ben.  Life  Ins.  Co.  (C.  C.)  109  Fed.  748;  Petrie  v.  Mu- 
tual Ben.  Life  Ins.  Co.  (Minn.)  100  N.  W.  236. 

But  in  Kentucky  it  has  been  held  that  an  insurance  company  has 
no  right  to  limit  a  dividend  to  policies  in  force  by  the  payment  of 
the  next  premium  due. 

iEtna  Life  Ins.  Co.  v.  Hartley,  24  Ky.  Law  Kep.  57,  67  S.  W.  19,  68  S.  W. 
1081;  Mutual  Ben.  Life  Ins.  Co.  v.  Davis,  24  Ky.  Law  Rep.  2291,  73 
S..W.  1020. 

If  a  dividend  is  applicable  towards  the  payment  of  a  note  at 
the  same  time  that  the  interest  on  the  note  falls  due,  the  default 
of  the  assured  to  pay  the  interest  does  not  discharge  the  defendant 
from  the  duty  to  apply  the  dividend  (Van  Norman  v.  Northwestern 
Mut.  Life  Ins.  Co.,  51  Minn.  57,  52  N.  W.  988).  Under  a  provision 
to  the  effect  that,  if  the  policy  was  surrendered,  the  payments  into 
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the  advance  insurance  fund  might  be  withdrawn,  or  it  might  be 
exchanged  for  a  paid-up  policy  or  for  extended  insurance,  and  the 
policy  should  be  maintained  from  the  advance  insurance  fund,  it 
was,  in  Kelly  v.  Fidelity  Mut.  Life  Ass'n,  30  Pittsb.  Leg.  J.  (N.  S. 
Pa.)  429,  held  that  if  the  insured  did  not  withdraw  his  contribution 
to  the  advance  insurance  fund,  or  exchange  his  policy  on  default, 
the  policy  was  to  be  maintained  from  this  advance  insurance  fund. 
But  in  Kelly  v.  Fidelity  Mutual  Life  Ass'n,  198  Pa.  147,  47  Atl. 
958,  it  was  held  that  under  this  provision  an  affidavit  of  defense, 
reciting  the  nonpayment  of  premiums  when  due,  and  averring  that 
the  policy  had  not  been  surrendered  legally  or  otherwise  at  any 
anniversary  of  the  date  of  its  issue,  and  that  no  request  was  made 
for  a  paid-up  policy,  or  for  the  withdrawal  of  the  advance  insurance 
fund,  was  sufficient  to  prevent  a  summary  judgment  against  the 
association;  And  if  an  insured  is  indebted  to  the  company,  such 
indebtedness  will  be  deducted  before  his  share  of  the  reserve  fund 
will  be  applied  to  the  extension  of  the  policy. 

Sharpe  v.  New  York  Life  Ins.  Co.  (Neb.)  98  N.  W.  66;  Tate  v.  Mutual 
Ben.  Life  Ins.  Co.,  131  N.  C.  389,  42  S.  E.  892. 

(o)   Fart  payment. 

As  a  contract  of  life  insurance  is  indivisible  (Willcuts  v.  North- 
western Mut.  Life  Ins.  Co.,  81  Ind.  300),  a  payment  of  a  part  of  a 
premium  does  not,  of  itself  and  without  any  agreement  to  that 
effect,  keep  the  policy  in  force  for  such  a  proportionate  part  of  the 
year  as  the  sum  paid  bears  to  the  whole  premium  (Hudson  v. 
Knickerbocker  Life  Ins.  Co.,  28  N.  J.  Eq.  167).  Nor  does  such 
part  payment  of  the  premium  of  itself  raise  the  presumption  of  an 
understanding  that  time  is  to  be  given  for  the  payment  of  the 
balance  (Continental  Life  Ins.  Co.  v.  Willets,  24  Mich.  268). 

(p)   Effect  of  receipt 

A  receipt  for  a  premium,  duly  signed  and  issued  by  the  proper 
authorities,  is  prima  facie  evidence  of  payment  (O'Connell  v.  Fidel- 
ity &  Casualty  Co.  of  New  York,  87  App.  Div.  306,  84  N.  Y.  Supp. 
315).  But  such,  receipt,  even  though  it  is  recited  in  the  policy, 
does  not  preclude  the  insurer  from  showing  that  the  premiums 
were  in  fact  paid  by  notes  and  the  insurance  forfeited  by  their 
nonpayment  (Leeper  v.  Franklin  Life  Ins.  Co.,  93  Mo.  App.  602, 
67  S.  W.  941),  though  the  beneficiary  had  no  knowledge  of  such 
notes  and  their  conditions  (Baker  v.  Union  Life  Ins.  Co.,  43  N. 
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Y.  283,  reversing  6  Abb.  Prac.  [N.  S.]  144,  37  How.  Prac.  126,  29 
N.  Y.  Super.  Ct.  393). 

Where  a  proper  receipt  for  the  payment  of  a  premium  is  pro- 
duced, the  burden  is  on  the  insurer  to  show  nonpayment  (Mutual 
Life  Ins.  Co.  v.  French,  30  Ohio  St.  240,  27  Am.  Rep.  443).  But 
this  is  satisfied  by  a  preponderance  of  the  evidence,  as  a  receipt^ is 
not  "high  grade"  of  evidence,  which  can  only  be  overcome  by  "clear 
and  convincing  testimony"  (Kleutsch  v.  Security  Mut.  Life  Ins. 
Co.  [Neb.]  100  N.  W.  139).  Whether  a  premium  has  in  fact  been 
paid  is  a  question  for  the  jury,  where  it  appears  that  prior  to  the 
death  of  the  insured  the  company  sent  hitli  a  renewal  receipt  for 
the  current  premium  due,  which  he  turned  over  to  his  wife,  and 
thereafter  it  sent  him  a  notice  of  cancellation,  apprising  him  that 
it  claimed  that  the  premium  had  not  been  paid,  and  requesting  a 
remittance  of  the  premium  for  the  time  the  renewal  was  in  force, 
and  there  is  no  evidence  that  insured  made  any  claim  of  mistake 
(O'Connell  v.  Fidelity  &  Casualty  Co.  of  New  York,  84  N.  Y.  Supp. 
315,  87  App.  Div.  306). 

Where  a  policy  requires  receipts  for  premiums  after  the  first  to  have 
the  company's  seal  In  order  to  be  valid,  a  receipt  from  an  agent 
•without  such  seal  is  inadmissible  in  evidence,  but  the  payment  of 
the  premium  can  be  proved  aliunde  (American  Life  Ins.  Co.  v. 
Green,  57  Ga.  469). 

(ci)   Excuse  for  nonpayment. 

Conditions,  may  arise  which  will  excuse  a  failure  of  an  insured 
to  pay  or  tender  a  premium  when  due.  But,  in  order  that  an  ex- 
cuse shall  be  available,  a  readiness  and  willingness  on  the  part  of 
insured  to  pay  must  be  shown. 

Attorney  General  v.  Continental  Life  Ins.  Co.,  64  How.  Prac.  (N.  Y.) 
519;  People  v.  Globe  Mut.  Life  Ins.  Co.,  32  Hun  (N.  Y.)  147.  Evi- 
dence of  the  ability  of  insured  is,  of  course,  admissible,  where  an 
excuse  is  relied  on.    Brooklyn  Life  Ins.  Co.  v.  Bledsoe,  52  Ala.  538. 

A  stipulation  in  a  policy  that  the  insurance  shall  be  void  if  the 
annual  premiums  shall  not  be  paid  at  the  time  designated  does  not 
apply  to  a  contingency,  occasioned  by  the  act  of  God  or  of  the 
law,  rendering  such  payment  impossible  (Hillyard  v.  Mutual  Ben. 
Life  Ins.  Co.,  35  N.  J.  Law,  415).  But  this  rule  contemplates  cases 
of  absolute  impossibility  to  pay  the  premium,  and  does  not  excuse 
failure  to  pay  a  premium  because  insured  is  sick  or  insane  at  the 
time  a  premium  becomes  due.    It  is  true  that  the  sickness  or  in- 
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sanity  of  an  insured  may  render  it  absolutely  impossible  for  him  to 
pay  a  premium,  but  this  does  not  render  payment  impossible.  The 
premium  need  not  be  paid  by  insured  in  person.  It  may  be  paid 
by  others  for  him,  by  a  beneficiary  or  by  the  members  of  insured's 
family.  Prudence  and  care  on  the  part  of  insured  ought  to  prompt 
him  to  make  timely  provision  for  just  such  a  contingency  as  may 
arise  from  his  inability  to  pay  on  account  of  sickness.  Therefore 
it  may  be  said  to  be  a  general  rule  that  sickness  or  insanity  of  an 
insured  is  not  such  an  act  of  God  as  will  excuse  prompt  payment 
of  a  premivun. 

Klein  V.  Insurance  Co.,  104  tJ.  S.  88,  26  L.  Ed.  662;  Thompson  v.  In- 
surance Company,  104  U.  S.  252,  26  L.  Ed.  765;  Gaterman  v. 
American  Life  Ins.  Co.,  1  Mo.  App.  300;  Howell  v.  Knickerbocker 
Life  Ins.  Co.,  44  N.  T.  276,  4  Am.  Rep.  675,  affirming  19  Abb.  Prac. 
217,  26  N.  Y.  Super.  Ct.  232;  Wheeler  v.  Connecticut  Mut.  Life 
Ins.  Co.,  82  N.  Y.  543,  37  Am.  Rep.  594,  affirming  16  Hun,  317; 
Smith  V.  Peun  Mut.  Life  Ins.  Co.,  11  Wkly.  Notes  Cas.  (Pa.)  295.i 
However,  in  iEtna  Life  Ins.  Co.  v.  Hartley,  67  S.  W.  19,  68  S.  W.  1081, 
24  Ky.  Law  Rep.  57,  it  was  held  that,  in  the  case  of  an  Insured  who 
died  less  than  30  days  after  a  premium  became  due,  evidence  of 
his  condition  during  his  last  illness,  which  commenced  prior  to 
the  maturity  of  the  premium,  was  admissible  to  show  that  by  fail- 
ing to  pay  the  premium  when  due  insured  did  not  Intend  to  suf- 
fer the  policy  to  lapse,  especially  since  It  was  the  custom  of  the 
company  to  grant  indulgence  from  30  to  60  days,  where  a  mem- 
ber was  unable  to  pay  his  premium  promptly. 

But  the  insolvency  of  an  insurance  company  will  excuse  the 
further  payment  of  premiums.  The  implied  contract  of  an  insurance 
company  with  its  policy  holders  is  that  it  will  continue  to  do  busi- 
ness, keep  on  hand  the  funds  required  by  law  for  the  security  of 
its  patrons,  and  remain  in  a  condition,  so  long  as  its  contracts 
continue,  to  perform  its  obligation,  and  when  it  fails  to  do  this  it 
has  broken  its  engagements. 

That  insolvency  excuses  payment  is  asserted  in  Jones  v.  Life  Ass'n  of 
America,  83  Ky.  75,  7  Ky.  Law  Rep.  1;  Conigland  v.  North  Caro- 
lina Mut.  Life  Ins.  Co.,  62  N.  C.  341;  North  Carolina  Mut.  Life  Ins. 
Co.  V.  Powell,  71  N.  C.  389;  Attorney  General  v.  Guardian  Mut 
Life  Ins.  Co.,  82  N.  Y.  336;  People  v.  Empire  Mut.  Life  Ins.  Co., 
92  N.  Y.  105,  affirming  Attorney  General  v.  Same,  28  Hun,  358,  and 
reversing  In  re  Empire  Mut.  Life  Ins.  Co.,  64  How.  Prac.  (N.  Y.) 
51. 

Mere  allegations  in  a  complaint  that,  owing  to  certain  wrongful 
acts  of  the  officers,  the  company  had  become  insolvent,  so  that  it 

1  For  other  cases  in  point,  see  post,  p.  2380. 
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was  unsafe  for  the  plaintiffs  to  pay  further,  were,  in  Taylor  v. 
Charter  Oak  Life  Ins.  Co.,  9  Daly,  489,  held  not  to  show  good  ex- 
cuse for  a  refusal  to  pay  while  the  company  continued  to  do  its 
ordinary  business  in  the  ordinary  way  and  was  ready  to  receive 
premiums. 

If  an  insurance  company  declares  a  policy  forfeited,  or  repudiates 
it,  or  does  any  act  tantamount  to  a  declaration  on  its  part  that  a 
premium,  if  tendered,  will  not  be  received,  this  excuses  a  failure  on 
the  part  of  the  insured  to  pay  or  tender  a  premium  subsequently 
falling  due. 

Keference  may  be  made  to  Hight  v.  Continental  Life  Ins.  Co.,  12  Fed. 
Cas.  140;  Travelers'  Ins.  Co.  v.  Pulling,  159  111.  603,  43  N.  B. 
762,  affirming  Pulling  v.  Travelers'  Ins.  Co.,  55  111.  App.  452;  Heln- 
lein  V.  Ins.  Co.,  101  Mich.  250,  59  N.  W.  615,  25  L.  K.  A.  627,  45 
Am.  St.  Rep.  409;  Shaw  v.  Republic  Life  Ins.  Co.,  69  N.  T.  286; 
Meyer  v.  Knickerbocker  Life  Ins.  Co.,  73  N.  Y.  516,  29  Am.  Rep. 
200,  affirming  51  How.  Prac.  263;  Tebow  v.  Washington  Ins.  Co., 
59  App.  Div.  810,  69  N.  Y.  Supp.  289,  affirmed  in  172  N.  Y.  623,  65 
N.  B.  1123;  Doney  v.  Prudential  Ins.  Co.,  90  N.  Y.  Supp.  757,  99 
App.  Div.  23;  Smith  v.  Union  Cent.  Life  Ins.  Co.,  7  Ohio  Dec.  188, 
1  Wkly.  Law  Bui.  284;  Manhattan  Life  Ins.  Co.  v.  Smith,  44  Ohio 
St.  156,  5  N.  B.  417,  58  Am.  Rep.  806;  Girard  Life  Ins.  Co.  v.  Mu- 
tual Life  Ins.  Co.,  86  Pa.  236;  Guetzkow  v.  Michigan  Mut.  Life 
Ins.  Co.,  105  Wis.  448,  81  N.  W.  652. 

But  the  fact  that  an  insurance  company  wrote  a  letter  to  an  Insured, 
who  had  paid  the  first  premium  to  an  agent,  in  which  it  was 
stated  that  the  policy  had  been  canceled  because  no  premium  had 
ever  been  paid,  and  insured  was  requested  to  send  the  company 
a  copy  of  his  receipt  if  he  had  made  payment  to  an  agent,  and  to 
state  when,  where,  and  to  whom  the  premium  had  been  paid,  was 
In  Brooklyn  Life  Ins.  Co.  v.  Bledsoe,  52  Ala.  538,  held  not  a  suffi- 
cient excuse  for  failing  to  pay  or  tender  a  premium,  though  the 
cancellation  became  known  to  insured  only  a  few  days  before 
the  premium  became  payable. 

Other  facts  than  the  sickness  or  insanity  of  the  insured,  insol- 
vency of  the  insurer,  or  wrongful  forfeiture  or  cancellation  of  the 
policy,  have  been  relied  on  as  excusing  the  nonpayment  of  a  pre- 
mium. Some  of  these  have  been  held  sufficient  to  excuse  a  failure 
to  make  payment,  while  others  have  been  deemed  insufficient. 

Thus  a  failure  to  pay  has  been  considered  excused:  Where  the  com- 
pany demanded  a  larger  premium  than  it  was  entitled  to  receive, 
and  notified  insured  that  nothing  but  a  compliance  with  the  de- 
mand would  be  deemed  performance  (WlUcuts  v.  Northwestern 
Mut.  Life  Ins.  Co.,  81  Ind.  300);  where  it  demanded  that  a  premium 
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payable  part  in  cash  and  part  by  note  must  be  paid  in  casli  (Hight 
V.  Continental  Life  Ins.  Co.,  12  Fed.  Cas.  141);  where  the  company 
has  failed  to  give  a  notice  required  by  a  notice  law  (Baxter  v. 
Brooklyn  Life  Ins.  Co.,  119  N.  Y.  450,  23  N.  B.  1048,  7  L.  R.  A. 
293,  affirming  44  Hun,  184;  Osborne  v.  Home  Life  Ins.  Co.,  123 
Gal.  610,  56  Pac.  616),  except  where  insured  fails  to  pay  premi- 
ums for  12  years,  in  which  case  he  will  be  regarded  as  having 
rescinded  the  contract  (Lone  v.  Mutual  Ins.  Co.,  33  Wash.  577,  74 
Pac.  689);  where  a  company,  which  was  bound  by  contract  to  re- 
insure the  members  of  another  company,  denied  that  it  was  bound 
to  reinsure  one  of  them,  and  refused  to  accept  from  him  a  pre- 
miijm  (National  Mut.  Ins.  Co.  v.  Home  Ben.  Soc,  181  Pa.  443,  37 
Atl.  519,  59  Am.  St  Rep.  666);  where  insured,  by  the  misrepresen- 
tation of  the  company,  was  led  to  believe  that  unauthorized  as- 
sessments in  addition  to  the  premiums  were  valid  (Colby  v.  Life 
Indemnity  &  Investment  Co.,  57  Minn.  510,  59  N.  W.  539);  where 
the  nonpayment  was  due  to  insured's  reliance  on  a  custom  of  the 
company's  agent  to  send  a  bill  of  the  amount  due  (Smith  v.  Union 
Cent.  Life  Ins.  Co.,  1  Wkly.  Law  Bui.  284,  7  Ohio  Dec.  188);  where 
no  notice  of  a  change  of  agents  was  given  insured,  and  he  was  un- 
able to  find  the  new  agent  after  reasonable  inquiry  (Seamans  v. 
Northwestern  Mut.  Life  Ins.  Co.  [C.  C]  3  Fed.  325);  where  the  in- 
surer demands  a  higher  rate  of  interest  on  outstanding  premium 
notes  than  that  agreed  upon,  and  notifies  insured  that  payment  of 
the  original  note  will  not  be  accepted  (Phoenix  Mut.  Life  Ins.  Co.  v. 
Hinesley,  75  Ind.  1);  where  the  company  fails  to  send  a  collect- 
or, as  agreed  upon  (Baker  v.  Michigan  Mut.  Protective  Ass'n,  118 
Mich.  431,  76  N.  W.  970;  O'Reilly  v.  Guardian  Mut.  Life  Ins.  Co., 
1  Hun  [N.  T.]  460),  unless  the  company  gives  insured  timely  no- 
tice that  collectors  are  no  longer  employed  (Sick  v.  Covenant  Mut. 
Life  Ins.  Co.,  79  Mo.  App.  609;  Riley  v.  Pennsylvania  Mut  Life  Ins. 
Co.,  189  Pa.  307,  42  Atl.  191). 
But  nonperformance  by  insured  is  not  excused:  Because  insurer's  office 
was  closed  for  the  day  when  an  attempt  was  made  to  pay  the 
premium,  unless  such  attempt  was  made  during  office  hours  (Fi- 
delity Mut.  Life  Ass'n  v.  Troy,  10  O.  C.  D.  761);  because  the  in- 
surance company  failed  to  place  the  receipt  for  the  premium  in 
the  hands  of  the  local  agent  (Morey  v.  New  York  Life  Ins.  Co.,  17 
Fed.  Cas.  743),  or  had  no  agent  in  insured's  state  (Quinn  v.  Man- 
hattan Life  Ins.  Co.,  28  La.  Ann.  135);  because  Insurer's  local  agent 
died  before  the  premium  became  payable,  where  the  premium  was 
by  the  terms  of  the  policy  payable  at  the  home  office  (Bulger  v. 
Washington  Life  Ins.  Co.,  63  Ga.  328);  because  insurer's  soliciting 
agent,  who  was  authorized  to  receive  premiums,  had  promised  in- 
sured, on  the  latter's  failure  to  find  the  general  agent  in  his  office, 
to  pay  the  premium  out  of  his  own  pocket  and  look  to  the  in- 
sured for  reimbursement  (Cronkhite  v.  Accident  Ins.  Co.  [C.  C] 
35  Fed.  26);  because  the  company  failed  to  give  notice,  according 
to  usage,  of  the  day  on  which  a  note  given  for  a  premium  would  be- 
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come  due  (Tliompson  v.  Knickerbocker  Life  Ins.  Co.,  104  U.  S.  252, 
26  L.  Ed.  765,  affirming  23  Fed.  Gas.  1057);  because  the  funds  of 
each  class  insured  on  the  tontine  plan  were  not  kept  separate 
(Bogardus  v.  New  York  Life  Ins.  Co.,  101  N.  T.  328,  4  N.  E.  522); 
because  the  insurer  failed  to  reply  to  a  request  for  a  change  in 
the  policy,  in  accordance  with  an  agent's  representation,  so  as  to 
make  premiums  payable  quarterly,  instead  of  annually  (Mutual 
Life  Ins.  Co.  of  Kentucky  v.  Clancy,  36  S.  E.  944,  111  Ga.  865); 
because  insured  misunderstood  the  plain  provision  of  the  policy  as 
to  the  effect  of  nonpayment  (Gaterman  v.  American  Life  Ins.  Co., 
1  Mo.  App.  300).  But  in  Smallwood  v.  Life  Ins.  Co.  of  Virginia, 
133  N.  C.  15,  45  S.  B.  519,  the  misunderstanding  of  J;he  provision 
In  the  policy  as  to  dividends  was  considered  sufficient  to  excuse 
nonpayment  during  the  time  an  attempt  was  made  to  adjust  the 
difference  between  the  insurer  and  the  insured. 

(r)   Same — ^Disappearance  of  insured. 

Where  an  insured  disappears  and  is  unheard  of  for  a  period  of 
seven  years,  so  as  to  raise  a  presumption  that  he  is  dead,  an  inter- 
esting question  arises,  in  cases  where  premiums  maturing  subse- 
quent to  insured's  disappearance  are  not  paid,  whether  or  not  he 
shall  be  considered  as  having  died  prior  to  the  time  the  first  pre- 
mium maturing  after  his  disappearance  became  due,  so  that  it 
was  necessary  to  pay  such  premium.  While  the  insured's  unex- 
plained absence  for  seven  years  raises  the  presumption  that  he  is 
dead,  there  is  no  presumption  that  he  died  at  any  particular  time; 
nor  is  there  any  presumption  of  law  that  his  life  continued  to  the 
end  of  the  seven-year  period.  In  an  action  to  recover  on  a  policy 
insuring  the  life  of  one  who  has  not  been  heard  of  for  seven  years, 
the  plaintiff  has  the  burden  of  proving  that  insured  died  prior  to 
the  maturity  of  the  first  unpaid  premium.  (Whiteley  v.  Equitable 
Life  Assur.  Soc,  72  Wis.  iro,  39  N.  W.  369.)  But  such  proof  need 
not  be  direct  or  positive,  it  is  said  in  Hancock  v.  American  Life 
Ins.  Co.,  62  Mo.  26.  It  may  depend  upon  circumstances.  However, 
it  should  be  of  such  character  as  to  make  it  more  probable  that  the 
insured  died  before  the  premium  matured  than  that  he  survived. 
And  in  that  case  it  was  held  that  the  facts  disclosed  did  not  raise 
the  presumption  of  insured's  death  prior  to  the  maturity  of  a  note 
given  for  a  premium. 

(s)    Same— Wrongful  surrender  of  policy. 

Though  a  surrender  of  a  policy  by  an  insured,  and  the  taking  of 
another  for  the  same  beneficiary  as  designated  in  the  original  policy, 
is  without  authority  of  the  beneficiary,  and  hence  wrongful,  yet 
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if  the  surrender  appears  to  be  regular,  and  the  insured  presents 
what  purports  to  be  a  release  from  the  beneficiary,  though  in  fact 
forged  by  him,  and  the  company  is  not  guilty  of  any  fraud  or 
negligence  in  connection  with  the  surrender,  a  subsequent  failure 
to  pay  the  premiums  on  the  original  policy  will  forfeit  the  bene- 
ficiaries' rights  therein  according  to  the  terms  of  the  policy,  and 
the  surrender  of  the  policy,  though  in  fact  wrongful,  will  not  excuse 
the  nonpayment  of  the  subsequent  premiums. 

Such  is  the  doctrine  of  Miles  v.  Connecticut  Mut.  Life  Ins.  Co.,  147  V. 
S.  177,  13  Sup.  Ct.  275,  37  L.  Ed.  128  (Brown,  J.,  dissenting) ;  Schnei- 
der V.  United  States  Life  Ins.  Co.,  123  N.  Y.  109,  25  N.  B.  321,  20 
Am.  Rep.  727,  reversing  52  Hun,  130,  4  N.  Y.  Supp.  797. 

And  under  such  circumstances  the  failure  of  the  company  to  give 
notice  of  the  maturity  of  subsequent  premiums  on  the  surrendered 
policy,  an  essential  requisite  to  insured's  default  in  the  payment 
thereof,  does  not  estop  defendant  from  claiming  a  forfeiture  of 
the  surrendered  policy  for  nonpayment  of  premiums  (Leonhard 
V.  Provident  Sav.  Life  Assur.  Soc,  130  Fed.  287,  64  C.  C.  A.  533). 
However,  if  the  insurance  company  is  guilty  of  fraud  or  negli- 
gence in  allowing  the  surrender  of  the  original  policy,  the  company 
will  be  liable  to  the  beneficiary  on  her  repudiation  of  the  surrender, 
though  subsequent  premiums  have  not  been  paid,  as  nonpayment 
is  excused  by  the  conduct  of  the  insured.  If  the  company  pays  the 
money  consideration  for  the  surrender  to  the  insured,  instead  of 
the  beneficiary  (Whitehead  v.  New  York  Life  Ins.  Co.,  102  N.  Y. 
143,  6  N.  E.  276,  55  Am.  Rep.  787),*  and  thus  is  guilty  of  fraud 
against  the  beneficiary,  it  will,  on  insured's  death,  be  liable  to  the 
beneficiary  for  the  whole  amount  of  the  policy,  less  the  unpaid 
premiums.  So,  if  the  company,  for  the  purpose  of  defrauding  the 
beneficiary,  allows  a  policy  to  lapse,  and  then  issues  a  new  policy 
in  favor  of  another  beneficiary  (Pilcher  v.  New  York  Life  Ins.  Co., 
33  La.  Ann.  322),  it  will  be  liable  to  the  original  beneficiary, 
especially  if  the  second  policy  is  a  continuation  of  the  first  policy, 
is  for  the  same  amount,  and  calls  for  the  payment  of  a  like  annual 
premium. 

Gamer  v.  Germania  Life  Ins.  Co.,  110  N.  T.  266,  18  N.  E.  130,  1  L.  R. 
A.  256.  See,  also,  Barry  v.  Brune,  71  N.  Y.  201.  Ordinarily,  how- 
ever, an  insured  can  allow  his  policy  to  lapse,  and,  when  the  new 

2  For  other  decisions  of  the  same  case,  see  33  Hun  (N.  Y.)  425,  63  How.  Prac. 
(N.  Y.)  394. 
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policy  is  not  In  fact  a  continuation  of  the  old  one,  the  original 
beneficiary  has  no  right  to  the  proceeds  thereof  (Britton  v.  Mutual 
Life  Ins.  Co.  of  New  York,  12  Daly  [N.  Y.]  164), 

But  in  a  recent  Massachusetts  case  (Weatherbee  v.  New  York 
Life  Ins.  Co.,  178  Mass.  575,  60  N.  E.  381)  it  was  held  that  where 
a  husband  surrenders  a  policy  payable  to  his  wife  without  her 
knowledge,  taking  a  new  policy  payable  to  himself,  in  an  action 
by  the  wife  on  the  original  policy  it  cannot  be  held  that  there  was 
no  forfeiture  because  the  company,  by  assuming  to  end  it,  exoner- 
ated the  wife  from  tendering  premiums  under  it,  as  it  cannot  be 
assumed  that  if  she  had  tendered  the  premiums  the  company  would 
not  have  accepted  them  and  fulfilled  its  obligations.  Where  the 
company  is  not  guilty  of  fraud  or  negligence  in  connection  with 
a  wrongful  surrender  of  a  policy  and  the  issuing  of  another  one 
in  its  place,  the  beneficiary  is  not,  on  repudiating  the  surrender, 
entitled  to  have  premiums  paid  on  the  subsequent  policies  applied 
in  satisfaction  of  premiums  accruing  on  the  original  policy  after 
surrender,  in  order  to  prevent  a  forfeiture  thereof  for  nonpayment 
of  premiums  (Leonhard  v.  Provident  Sav.  Life  Assur.  Soc,  ISO 
Fed.  287,  64  C.  C.  A.  533). 

(t)   Same— War. 

The  outbreak  of  war  between  two  countries  necessarily  inter- 
dicts all  commercial  intercourse  between  the  citizens  of  the  bel- 
ligerent states,  and  makes  impossible  the  payment  of  premiums 
on  insurance  policies,  where  the  insurer  is  the  citizen  of  one  and 
the  insured  of  the  other  of  the  warring  governments.  As  to  the 
effect  of  the.  nonpayment  of  premiums  because  of  the  outbreak  of 
war,  the  authorities  are  conflicting.  'Some  courts,  notably  those 
of  Connecticut  and  Georgia,  have  held  that  the  contract  is  abso- 
lutely terminated  by  a  failure  to  pay  a  premium,  even  though  pay- 
ment is  prevented  by  the  war. 

Talt  V.  New  York  Life  Ins.  Co.,  23  Fed.  Cas.  620;  Worthington  v.  Char- 
ter Oak  Life  Ins.  Co.,  41  Conn.  372,  19  A.m.  Rep.  495;  Dillard  v. 
Manhattan  Life  Ins.  Co.,  44  Ga.  119,  9  Am.  Rep.  167.  The  theory 
advanced  in  the  Dillard  and  Worthington  Cases  is  that  the  con- 
tract is  for  a  year,  with  a  privilege  of  renewal,  and  that  therefore 
the  payment  of  the  premium  is  a  condition  precedent,  nonper- 
formance of  which  will  not  he  excused  by  war.  In  the  Worthing- 
ton Case  it  was  further  held  that  payment  in  Itself  was  not  ren- 
dered unlawful  by  the  war,  the  law  simply  prohibiting  intercourse 
between  enemies,  and  that  if,  without  such  intercourse,  payment 
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could  be  made,  it  was  perfectly  lawful  and  was  certainly  possible, 
as  the  insured  might  have  come  into  the  Northern  states  and  re- 
mained there,  or  employed  an  agent  and  have  paid  the  premiums. 
See,  also,  O'Reilly  v.  Mutual  Life  Ins.  Co.,  2  Abb.  Prac.  (N.  S.)  167. 

Most  of  the  courts  have,  however,  held  that  the  contract  was 
merely  suspended  by  the  intervention  of  war,  so  that  tender  of 
the  premiums  due  and  unpaid  at  the  end  of  the  war  revived  the 
contract. 

Reference  may  be  made  to  Hamilton  v.  Mutual  Life  Ins.  Co.,  11  Fed. 
Gas.  351;  Hancock  v.  New  York  Life  Ins.  Co.,  11  Fed.  Gas.  402; 
New  York  Life  Ins.  Co.  v.  Clopton,  7  Bush  (Ky.)  179,  3  Am.  Eep. 
290;  Mutual  Ben.  Life  Ins.  Co.  v.  Hillyard,  37  N.  J.  Law,  444,  18 
Am.  Eep.  741;  Cohen  v.  New  York  Mut.  Life  Ins.  Co.,  50  N.  Y. 
610,  10  Am.  Rep.  522;  Sands  v.  New  York  Life  Ins.  Co.,  50  N.  Y. 
626,  10  Am.  Rep.  535;  Crawford  v.  iEtna  Ins.  Co.,  2  Tenn.  Cas. 
329;  Manhattan  Life  Ins.  Co.  v.  Warwick,  20  Grat.  (Va.)  614,  3  Am. 
Rep.  218;  Mutual  Ben.  Life  Ins.  Co.  v.  Atwood's  Adm'x,  24  Grar. 
(Va.)  497,  18  Am.  Rep.  652;  New  York  Life  Ins.  Co.  v.  Hendren, 
24  Grat.  (Va.)  536;  Clemmitt  v.  New  York  Life  Ins.  Co.,  76  Va.  855. 
In  the  case  of  insured's  death  during  the  war,  no  tender  was  nec- 
essary, as  the  rights  of  the  parties  could  be  adjusted  by  making 
the  proper  deductions  from  the  policy  and  holding  the  company  lia- 
ble for  the  residue.  Martine  v.  International  Life  Ins.  Soc.  of 
London,  53  N.  Y.  339,  13  Am.  Rep.  529;  Connecticut  Mut.  Life  Ins. 
Co.  V.  Duerson's  Bx'r,  28  Grat.  (Va.)  630.  And  the  same  was  true 
if  the  company  claimed  a  forfeiture.  Bird  v.  Pennsylvania  Mut. 
Ins.  Co.,  2  Wkly.  Notes  Cas.  410;  Id.,  3  Fed.  Cas.  430.  But  other- 
wise tender  had  to  be  made  within  a  reasonable  time  after  the 
close  of  the  war.  Connecticut  Mut.  Life  Ins.  Co.  v.  Duerson's  Ex'r, 
28  Grat.  (Va.)  630.  However,  if  such  tender  was  refused  on  the 
ground  that  the  policy  was  forfeited,  it  was  not  necessary  to  re- 
peat the  tender  as  each  subsequent  premium  fell  due.  Hamilton  v. 
Mutual  Life  Ins.  Co.,  11  Fed.  Cas.  351.  To  the  contrary  effect,  see 
Manhattan  Life  Ins.  Co.  v.  Le  Pert,  52  Tex.  504. 

The  United  States  Supreme  Court  has,  however,  held  that  the 
contract  was  abrogated  by  the  nonpayment  of  premiums,  though 
payment  was  prevented  by  war,  but  that  the  insured  was  entitled 
to  recover  the  equitable  value  of  his  policy  at  the  time  the 
war  broke  out  (New  York  Life  Ins.  Co.  v.  Statham,  93  U.  S.  24, 
23  L.  Ed.  789).  The  doctrine  that  the  contract  was  annulled  by 
the  default  was  approved  in  Abell  v.  Penn  Mut.  Life  Ins.  Co.,  18 
W.  Va.  400,  but  the  decision  in  the  Statham  Case  was  disapproved 
in  so  far  as  it  held  that  the  assured  was  entitled  only  to  the  equi- 
table value  of  his  policy.     The  West  Virginia  court  was  of  the 
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opinion  that  the  company  was  entitled  to  retain  only  such  amount 
as  would  compensate  it  for  the  risk  incurred  during  the  time  the 
policy  was  in  force,  which  amount  was  the  actual  cost  of  the  insur- 
ance during  such  time,  and  not  the  charges  which  the  company 
would  have  made  for  such  an  insurance  during  said  years. 

Smith  V.  Charter  Oak  Life  Ins.  Co.,  64  Mo.  330,  was  an  action  against 
an  insurance  company  by  the  beneficiary  for  dissolving  the  eon- 
tract  of  insurance  in  May,  1861,  by  refusing  to  accept  the  premiums 
due.  It  was  held  that  the  company  could  not  justify  such  refusal 
by  pleading  the  nonintercourse  between  the  states,  as  such  inter- 
course was  not  prohibited  until  the  issuance  of  the  President's 
proclamation  on  August  16,  1861. 


4.  FORFEITURE   OF  MUTUAI.  BENEFIT   CERTIFICATES  FOR 
NONPAYMENT  OF  DUES  AND  ASSESSMENTS. 

(a)  Nature  and  validity  of  condition  of  forfeiture. 

(b)  Construction  of  condition. 

(c)  By-laws  and  effect  of  changes  therein. 

(d)  Default  as  ground  of  forfeiture  in  general. 

(e)  Necessity  of  notice  of  time  for  payment. 

(f)  Time  of  giving  notice. 

(g)  Form  and  requisites  of  notice, 
(h)  Mode  and  sufficiency  of  notice. 

(1)  Time  of  payment, 
(j)  Extension  of  time, 
(k)  Payment  before  death  of  insured. 
(1)  Payment  or  tender  of  premiums  in  general, 
(m)  Payment  or  tender  to  officers  or  agents, 
(n)  Same — Subordinate  lodge  or  officer  thereof  as  agent  of  supreme 

body, 
(o)  Application  of  funds  to  payment, 
(p)  Excuses  for  nonpayment 
(q)  Same — Sickness  and  insanity, 
(r)  Proceedings  to  give  effect  to  forfeiture, 
(s)  Effect  of  suspension. 

(t)  Dissolution  or  suspension  of  subordinate  lodge, 
(u)  Waiver  by  and  estoppel  of  insured. 

(a)   Nature  and  validity  of  condition  of  forfeiture. 

Like  ordinary  life  insurance  policies,  contracts  of  insurance  issued 
by  mutual  benefit  associations  or  mutual  companies  on  the  assess- 
ment plan  generally  provide  for  a  forfeiture  of  the  insured's  rights 
under  the  contract  on  a  failure  to  pay  an  assessment  when  due  or 
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within  a  specified  time  after  it  becomes  payable.  Such  provisions 
are  inserted  in  the  contract  in  order  to  insure  the  prompt  payment 
of  assessments,  and  constitute  the  substance  and  essence  of  the  con- 
tract of  insurance  (Modern  Woodmen  of  America  v.  Tevis,  117  Fed. 
369,  54  C.  C.  A.  293).  It  therefore  follows  that  stipulations  pro- 
viding for  forfeiture  for  nonpayment  of  assessments  and  dues  are 
valid  and  binding  on  persons  who  have  become  members  of  an 
assessment  society  by  taking  out  a  benefit  certificate  therein. 

Epstein  v.  Mutual  Aid  &  Benev.  Life  Ins.  Ass'n,  28  La.  Ann.  938;  La- 
vin  V.  Grand  Lodge  A.  O.  U.  W.  of  Missouri,  78  S.  W.  325,  104  Mo. 
App.  1. 

So  a  rule  adopted  by  a  beneficiary  association  that  no  member 
owing  13  weeks'  or  more  dues  shall  be  entitled  to  weekly  or  death 
benefits  till  13  weeks  after  paying  all  arrears  is  a  reasonable  and 
valid  one  (Littleton  v.  Wells  &  McComas  Council,  No.  14,  J.  O. 
U.  A.  M.,  56  Atl.  798,  98  Md.  453).  But  where  the  by-laws  of  a 
society  are  made  a  part  of  the  contract,  and  they  provide  that  a 
member  shall  not  forfeit  his  rights  if  he  pays  his  dues  within  a 
month  after  they  become  payable,  a  provision  in  the  policy  forfeit- 
ing his  rights  on  a  failure  to  pay  the  dues  when  due  is  void,  in  so 
far  as  it  is  inconsistent  with  the  by-laws  (Boward  v.  Bankers' 
Union  of  the  World,  94  Mo.  App.  442,  68  S.  W.  369).  According 
to  Baker  v.  New  York  State  Mut.  Ben.  Ass'n,  9  N.  Y.  St.  Rep.  653, 
27  Wkly.  Dig.  91  (affirmed  without  opinion  45  Hun,  588),  a  stipula- 
tion forfeiting  a  policy  on  nonpayment  of  an  assessment  is  a  con- 
dition precedent,  which  must  be  observed  in  order  to  support  the 
contract  of  insurance.  And  such  is  the  doctrine  of  Pitts  v.  Hart- 
ford Life  &  Annuity  Ins.  Co.,  66  Conn.  376,  34  Atl.  95,  50  Am.  St. 
Rep.  96.  But,  like  other  provisions  of  forfeiture,  this  stipulation 
must  be  strictly  construed  against  the  insurer  (Siebert  v.  Supreme 
Council  of  Order  of  Chosen  Friends,  23  Mo.  App.  268). 

The  forfeiture  condition  need  not  necessarily  be  inserted  in  the 
policy  or  certificate  itself.  If  a  policy  is  issued  in  consideration  of 
an  application,  and  the  latter  states  that  it  forms  the  basis  and  con- 
sideration for  the  policy,  the  two  papers  must  be  reaH  together,  in 
order  to  show  what  the  contract  is.  Hence,  if  the  application  con- 
tains a  provision  that  the  policy  shall  become  void  on  default,  a 
failure  by  insured  to  make  timely  payment  will  forfeit  the  insur- 
ance, though  the  policy  itself  does  not  contain  a  forfeiture  condition 
(Mandego  v.  Centennial  Mut.  Life  Ass'n,  64  Iowa,  134,  17  N.  W. 
B.B.lNS.— 147 
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656,  reaffirmed  on  rehearing  19  N.  W.  877).  So  if  a  certificate  pro- 
vides that  the  amount  of  insurance  therein  specified  shall  be  pay- 
able in  case  of  the  member's  death,  on  condition  that  he  has  com- 
plied with  the  by-laws  of  the  society,  and  the  by-laws  provide  that 
members  shall  forfeit  their  membership  if  they  fail  to  pay  their 
dues,  a  default  forfeits  the  insurance  (Madeira  v.  Merchants'  Exch. 
Mut.  Ben.  Soc.  [C.  C]  16  Fed.  749).  Likewise  it  appears  that 
a  provision  of  forfeiture  in  the  constitution  of  a  mutual  benefit  so- 
ciety is  effective,  when  the  constitution  is  made  a  part  of  the  con- 
tract. 

Jelly  V.  Muscatine  City  &  County  Mut.  Aid  Society,  120  Iowa,  689,  95 
N.  W.  197,  98  Am.  St  Eep.  378;  High  Court  I.  O.  F.  v.  Edelstein, 
70  111.  App.  95;  Grand  Lodge  A.  O.  U.  W.  v.  Marshall,  31  Ind.  App. 
534,  68  N.  E.  605,  99  Am.  St.  Eep.  273;  Petherlck  v.  Order  of  the 
Amaranth,  114  Mich.  420,  72  N.  W.  262;  Supreme  Lodge  Knights 
of  Honor  v.  Keener,  6  Tex.  Civ.  App.  267,  25  S.  W.  1084;  Sovereign 
Camp  Woodmen  of  the  World  v.  Hicks  (Tex.  Civ.  App.)  84  S.  W. 
425. 

(b)    Constmction   of   condition. 

In  some  jurisdictions  it  has  been  held  that  provisions  of  an  ab- 
solute nature  providing  for  forfeiture  on  default  in  the  payment  of 
assessments  are  self-executing,  so  that  nonpayment  ipso  facto  op- 
erates as  a  forfeiture  of  insured's  rights  in  the  association.  Such 
a  rule  has  been  laid  down  where  the  stipulation  is  that  on  default 
insured  "shall  stand  suspended"  (Freckmann  v.  Supreme  Council 
of  Royal  Arcanum,  96  Wis.  133,  70  N.  W.  1113),  or  shall  cease  to 
be  a  member  (Rood  v.  Railway  Passenger  &  Freight  Conductors' 
Mut.  Ben.  Ass'n  [C.  C]  31  Fed.  62),  or  that  the  certificate  shall  be 
void  (Pitts  V.  Hartford  Life  &  Annuity  Ins.  Co.,  66  Conn.  376,  34 
Atl.  95,  50  Am.  St.  Rep.  96). 

Similar  provisions  have  also  been  held  self-executing  in  Marshall  v. 
Grand  Lodge  A.  O.  U.  W.,  133  Cal.  686,  66  Pac.  25;  Feiber  v.  Su- 
preme Council  A.  L.  H.,  112  La.  960,  36  South.  818;  Railway  Pas- 
senger &  Freight  Conductors'  Mut.  Aid  &  Benefit  Ass'n  v.  Leonard, 
82  111.  App.  214;  Independent  Order  of  Foresters  v.  Haggerty,  86 
111.  App.  31;  National  Union  v.  Shipley,  92  111.  App.  355;  National 
Union  v.  Hunter,  99  111.  App.  146,  affirmed  Hunter  v.  National  Un- 
ion, 197  111.  478,  64  N.  B.  356;  Tecumseh  Mut.  Life  Ass'n  v.  Wood- 
man, 99  111.  App.  546;  Grand  Lodge  A.  O.  U.  W.  v.  Lachmann,  101 
111.  App.  213,  affirmed  199  111.  140,  64  N.  E.  1022;  Lehman  v.  Clark, 
51  N.  E.  222,  174  111.  279,  43  L.  R.  A.  648;  Grand  Lodge  A.  O.  U. 
W.  V.  Marshall,  68  N.  E.  605,  31  Ind.  App.  584,  99  Am,  St.  Rep. 
273;    American  Mut.  Aid  Soc.  v.  Kilbum,  7  Ky.  Law  Rep.  750; 
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Lewis  T.  Western  Funeral  Ben.  Ass'n,  77  Mo.  App.  586;  Sparkman 
V.  Supreme  Council  American  Legion  of  Honor,  57  S.  C.  16,  35  S.  B. 
391;  Supreme  Lodge  Kniglits  of  Honor  v.  Keener,  6  Tex.  Civ.  App. 
267,  25  S.  W.  1084;  Sovereign  Camp  Woodmen  of  the  World  v. 
Hicks  (Tex.  Civ.  App.)  84  S.  W.  425;  Field  v.  National  Council 
Knights  and  Ladies  of  Security,  89  N.  W.  773,  64  Neb.  226;  Mutual 
Keserve  Fund  Life  Ass'n  v.  Cleveland  Woolen  Mills,  82  Fed.  508, 
27  C.  C.  A.  212;  Parker  v.  Same,  82  Fed.  508,  27  O.  C.  A.  212; 
McDonald  v.  Koss-Lewin,  29  Hun  (N.  Y.)  87. 

But,  unless  the  provisicwi  for  forfeiture  on  default  in  the  payment 
of  assessments  or  dues  clearly  indicates  that  no  action  on  the  part 
of  the  insured  is  necessary  to  make  the  forfeiture  effective,  the  good 
standing  of  a  member  will  continue  until  it  is  shown  that  his  status 
has  been  changed  by  some  action  on  the  part  of  the  association  tak- 
en in  pursuance  of  its  rules  and  by-laws  (Northwestern  Traveling 
Men's  Ass'n  v.  Schauss,  51  111.  App.  78).  Thus  a  provision  that 
members  "shall  be  dropped  from  membership  in  the  order"  for 
failure  to  pay  assessments  is  not  self-executing,  but  requires  the  af- 
firmative action  of  the  corporation  to  ascertain  and  declare  the  for- 
feiture in  order  to  terminate  the  membership  (High  Court  I.  O.  F. 
V.  Edelstein,  70  111.  App.  95).  So  a  provision  that  members  in  ar- 
rears for  dues  shall  be  declared  "nonfinancial,"  and  shall  not  receive 
any  benefits,  requires  affirmative  action  by  the  association  (Murphy 
V.  Independent  Order  of  Sons  and  Daughters  of  Jacob,  77  Miss. 
830,  50  L.  R.  A.  Ill,  27  South.  624).  Likewise  a  provision  that  any 
member  whose  assessments  are  not  paid  within  the  time  specified 
"shall  thereby  forfeit  his  claim  to  membership  and  have  his  name 
stricken  from  the  roll"  was,  in  Tecumseh  Mut.  Life  Ass'n  v.  Wood- 
man, 99  111.  App.  546,  held  to  contemplate  future  affirmative  action 
by  the  association  to  carry  it  into  effect. 

So  it  has  also  heen  held  that  afiBrmative  action  was  necessary  in  Mc- 
Donald v.  Supreme  Council  Order  of  Chosen  Friends,  78  Cal.  49, 
20  Pac.  41;  Warwick  v.  Supreme  Conclave  Knights  of  Damon,  107 
Ga.  115,  32  S.  E.  951;  Independent  Order  of  Foresters  v.  Haggerty, 
86  111.  App.  31;  Columbus  Mut  Life  Ass'n  v.  Hanrahan,  98  111. 
App.  22;  Northwestern  Traveling  Men's  Ass'n  v.  Schauss,  148  111. 
304,  35  N.  E.  747,  affirming  51  111.  App.  78;  Jelly  v.  Muscatine 
City  &  County  Mut.  Aid  Soc,  95  N.  W.  197,  120  Iowa,  689,  98  Am. 
St.  Rep.  378;  American  Mut.  Aid  Soc.  v.  Quire,  7  Ky.  Law  Rep. 
671;  Scheufler  v.  Grand  Lodge  A.  O.  U.  W.,  45  Minn.  256,  47  N.  W. 
799;  Backdahl  v.  Same,  46  Minn.  61,  48  N.  W.  454.  See,  also.  La 
Marsh  v.  L'Union  St.  Jean  Baptiste  De  Nashua.  68  N.  H.  229,  38 
Atl.  1045. 
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In  Bosworth  v.  Western  Mut.  Aid  Soc,  75  Iowa,  582,  39  N.  W. 
903,  it  was  held  that,  where  the  certificate  provided  that  it  should 
be  void  on  default,  a  failure  to  pay  an  assessment  rendered  the  cer- 
tificate void,  not  voidable ;  and  in  Parker  v.  Bankers'  Life  Ass'n,  86 
111.  App.  315,  it  was  said  that  under  a  by-law  providing  that  default 
in  payment  of  an  assessment  at  maturity  should  operate  to  ter- 
minate the  delinquent's  membership  and  to  cancel  his  certificate, 
without  any  further  act  or  ceremony,  etc.,  a  default  in  such  payment 
ipso  facto  terminated  the  membership  of  the  delinquent  member  and 
canceled  his  certificate.     So  it  was  held,  in  J^Iarshall  v.  Grand  Lodge 

A.  O.  U.  W.  of  California,  133  Cal.  686,  66  Pac.  25,  that  a  failure  to 
pay  an  assessment  when  it  was  provided  that  on  default  a  member's 
certificate  should  stand  suspended,  without  action  on  the  part  of 
the  association,  had  an  effect  to  suspend  the  member,  at  least  from 
participation  in  the  beneficiary  fund. 

Where  the  laws  of  a  mutual  endowment  association  make  sus- 
pension for  nonpayment  of  dues  a  forfeiture  of  membership  benefits, 
and  provide  a  formal  method  for  suspension  in  such  case,  nonpay- 
ment of  dues  will  not  ipso  facto  work  a  forfeiture,  though  the  as- 
sured was  secretary  of  the  society,  and  formal  proceedings  for  sus- 
pension were  not  had  because  he  failed,  as  required,  to  report  his 
own  delinquency  (Osterman  v.  District  Grand  Lodge,  No.  4,  I.  O. 

B.  B.  [Cal.]  43  Pac.  412).  So  where  the  charter  of  a  benefit  so- 
ciety provides  for  the  suspension  or  expulsion  of  a  member  for  non- 
payment of  dues,  but  further  provides  that  no  member  shall  be  sus- 
pended or  expelled  without  a  fair  and  impartial  trial,  a  member  in 
default  as  to  payment  of  dues  continues  to  be  a  member  in  good 
standing  until  suspended  or  expelled,  and  until  then  is  entitled  to 
sick  benefits  (Rogers  v.  Union  Benevolent  Soc.  No.  2,  23  Ky.  Law 
Rep.  928,  64  S.  W.  444,  55  L.  R.  A.  605).  And  if  the  constitution 
of  a  benefit  order  provides  that  the  financial  secretary  shall  notify 
the  president  when  a  member  has  failed  to  pay  the  amount  assessed 
in  the  required  time,  and  the  president  shall  announce  the  fact  to 
the  assembly,  and  the  member  shall  stand  suspended,  and  requires 
the  subordinate  secretary  to  notify  the  general  secretary  of  such 
suspension,  and  also  the  member  suspended,  the  mere  failure  to  pay 
dues  does  not,  ipso  facto,  without  announcement  or  notice,  suspend 
a  member  (Petherick  v.  Order  of  the  Amaranth,  114  Mich.  420,  72 
N.  W.  262).  Likewise,  if  the  by-laws  of  a  subordinate  lodge  pro- 
vide that  the  lodge  may  appropriate  money  out  of  the  lodge  funds 
to  pay  an  assessment  of  a  delinquent  member,  and  also  that  the 
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lodge  has  power  to  set  apart  funds  for  the  payment  of  dues  and 
assessments  for  sick  members,  the  nonpayment  of  an  assessment 
does  not  ipso  facto  suspend  a  member  without  further  action  of  the 
lodge,  though  another  by-law  provides  that  a  member  failing  to  pay 
his  assessments  in  due  time  shall  stand  suspended  from  the  order 
(FHcek  V.  High  Court  Catholic  Order  of  Foresters,  90  111.  App.  344). 
So  where  the  by-laws  of  an  association  which  require  the  payment 
of  semiannual  dues  in  advance  merely  provide  that  members  failing 
to  comply  forfeit  all  benefits  of  the  brotherhood,  and  do  not  in 
terms  provide  that  a  forfeiture  shall  ipso  facto  result  from  a  default, 
such  by-laws  do  not,  ex  vi  termini  and  without  any  notice  or  action 
by  the  association,  work  a  forfeiture  of  the  insurance  certificate,  be- 
cause 50  cents  of  the  semiannual  dues  of  the  assured  were  unpaid 
at  the  date  of  his  decease  (Harris  v.  Wilson,  86  Mo.  App.  406). 
Where  it  has  been  the  custom  of  the  branch  to  which  a  member 
belonged  to  waive  payment  of  dues  by  him,  mere  nonpayment  of 
dues  would  not  ipso  facto  terminate  the  society's  liability  on  the 
member's  certificate,  notwithstanding  a  provision  in  the  application 
that  on  default  in  the  payment  of  dues  the  certificate  should  be  void 
(Seehorn  v.  Supreme  Council  Catholic  Knights  of  America,  95  Mo. 
App.  233,  68  S.  W.  949).  The  policy  involved  in  Smith  v.  Covenant 
Mut.  Ben.  Ass'n,  16  Tex.  Civ.  App.  593,  43  S.  W.  819,  provided  for 
a  forfeiture  in  case  of  the  nonpayment  of  bimonthly  premiums. 
In  another  section  it  was  provided  that  if  it  should  come  to  the 
knowledge  of  the  association  that  insured  had  made  false  state- 
ments in  his  application,  or  if  the  insured  should  be  guilty  of  any 
criminal  act,  or  should  injure  his  health  by  the  use  of  alcoholic  or 
other  stimulants,  or  should  become  a  habitual  user  of  intoxicants,  or 
should  violate  "any  one  of  the  conditions  or  agreements  contained 
in  the  application  or  this  certificate,"  the  insured's  certificate  should, 
after  notice  and  hearing,  be  canceled.  It  was  contended  that  this 
section  made  notice  and  hearing  necessary  before  a  certificate  could 
be  forfeited  for  nonpayment  of  dues.  But  the  court  held  that  the 
provision  as  to  notice  and  hearing  referred  to  the  conditions  and 
agreements  particularly  enumerated  in  that  section,  and  did  not 
have  reference  to  the  provision  for  forfeiture  on  default. 

(o)   By-lawa  and  effect  of  changes  therein. 

Where  the  articles  of  an  insurance  association  provide  for  the 
assessment  of  policy  holders  only  on  the  occurrence  of  death  losses, 
a  by-law  which  provides  that  mortuary  premiums  shall  be  pay- 


234:2  FORFEITURE  FOR  NONPAYMENT  OF  PREMIUMS. 

able  at  the  end  of  stated  periods  from  the  date  of  the  policy  is  void 
(Schultz  V.  Citizens'  Mut.  Life  Ins.  Co.,  59  Minn.  308,  61  N.  W. 
231).  So  it  has  been  held  in  several  New  York  cases  that  a  by- 
law of  a  mutual  benefit  association  providing  that  beneficiaries  shall 
be  excluded  from  all  benefits  for  a  certain  period  after  members 
shall  have  paid  their  arrears  is  void,  and  will  not  prevent  a  recovery 
by  the  beneficiary,  where  at  the  time  of  the  death  of  a  member  the 
arrears  had  been  fully  paid. 

Such  cases  are  Cartan  v.  Father  Matthew  United  Benevolent  Soc,  3 
Daly  (N.  Y.)  20;  Buecking  v.  Robert  Blum  Lodge  of  Odd  Fellows, 
1  City  Ct.  Rep.  51;  Nelligan  v.  New  Yorfe  Typographical  Union,  No. 
6,  2  City  Ot.  Rep.  261. 

Unless  it  is  provided  in  the  contract  of  a  member  with  an  insur- 
ance association  that  he  shall  be  bound  by  future  by-laws  or  amend- 
ments, he  is  not  bound  by  constitutional  amendments  or  by-laws 
adopted  subsequent  to  the  time  when  he  became  a  member,  by 
which  his  assessments  are  increased  or  the  time  of  payment 
changed. 

Covenant  Mut.  Life  Ass'n  of  Illinois  v.  Kentner,  188  111.  431,  58  N.  E. 
966,  affirming  89  111.  App.  495;  Covenant  Mut.  Ben.  Ass'n  v.  Bald- 
win, 49  111.  App.  203;  Rowell  v.  Covenant  Mut.  Life  Ass'n,  84  111. 
App.  304;  National  Council  of  the  Knights  and  Ladies  of  Security 
v.  Dillon,  108  111.  App.  183. 

But,  even  if  a  member  is  not  bound  by  a  change  in  the  by-laws 
in  regard  to  assessments,  he  is  still  bound  to  pay  according  to  his 
contract,  and  is  not  excused  from  making  such  payments  by  the 
change  (National  Council  of  Knights  and  Ladies  of  Security  v.  Dil- 
lon, 212  111.  320,  72  N.  E.  367).  Though  a  member  is  bound  by 
subsequent  changes  in  the  laws  of  the  association,  an  amendment 
to  the  constitution  which  changes  the  provision  as  to  the  effect  of 
a  default  in  the  payment  of  dues,  etc.,  must,  in  order  to  be  effective 
against  the  members,  be  adopted  in  accordance  with  the  provisions 
of  the  constitution ;  and,  if  the  association  relies  on  the  amendment 
in  support  of  a  defense  of  forfeiture,  it  must  show  that  the  amende 
ment  was  so  adopted  (United  Brotherhood  of  Carpenters  &  Joiners 
of  America  v.  Fortin,  107  111.  App.  306).  So,  where  notice  of 
change  in  the  by-laws  of  an  association  is  required  to  be  given,  a 
member  is  entitled  to  notice  of  a  change  in  the  by-laws,  and  of  the 
adoption  of  a  new  by-law  relating  to  the  payment  of  assessments 
and  authorizing  the  imposition  of  a  penalty,  and  in  the  absence  of 
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such  notice  is  not  bound  to  pay  the  amount  called  for  (Northwest- 
ern Life  Assur.  Co.  v.  Erlenkoetter,  90  111.  App.  99).  But  without 
such  provision  a  member  will  be  bound  by  an  authorized  change, 
whether  he  has  actual  knowledge  thereof  or  not,  as  every  member 
of  a  society  is  bound  to  know  its  rules  and  by-laws  (May  v.  New 
York  Safety  Reserve  Fund  Soc,  13  N.  Y.  St.  Rep.  66). 

In  Mutual  Reserve  Fund  Life  Ass'n  v.  Taylor,  99  Va.  208,  37  S. 
E.  854,  it  was  held  that  where  a  change  in  the  rate  of  assessments 
against  a  member  of  an  association  did  not  correspond  with  the 
actual  mortality  experience,  as  the  policy  required  in  case  of  a 
change,  the  member's  failure  to  pay  the  assessment  did  not  forfeit 
his  rights,  as  the  change  was  unauthorized.  So,  in  Thibert  v.  Su- 
preme Lodge  Knights  of  Honor,  78  Minn.  448,  81  N.  W.  220,  47 
L.  R.  A.  136,  79  Am.  St.  Rep.  412,  the  court  took  the  position  that 
a  change  in  by-laws  which  required  written  or  printed  notice  of 
assessments,  so  that  the  giving  of  notice  would  be  optional  with  the 
lodge,  was  unreasonable,  and  that  it  was  immate'rial  that  notice 
was  published  in  a  designated  paper,  and  such  paper  mailed  to  the 
member.  Likewise  it  was  the  opinion  of  the  court  in  Brown  v. 
Supreme  Court  I.  O.  F.,  68  N.  E.  145,  176  N.  Y.  132  (affirming  72 
N.  Y.  Supp.  806,  66  App.  Div.  259),  that  a  by-law  of  a  mutual  ben- 
efit association,  whereunder  members  who  paid  their  dues  and  as- 
sessments precisely  as  provided  by  the  by-laws  were  deprived  of 
their  rights  of  membership,  including  a  forfeiture  of  their  insurance, 
if  the  officers  of  the  company  ordered  to  receive  such  dues  failed  to 
pay  over  the  moneys,  was  unreasonable,  and  did  not  affect  the 
status  of  members  in  good  standing.  But  in  Peet  v.  Great  Camp  of 
Knights  of  Maccabees,  83  Mich.  92,  47  N.  W.  119,  it  was  held  that, 
where  the  laws  of  an  association  required  no  notice  of  a  suspension 
of  a  subordinate  camp  to  be  given  to  the  members  of  the  subor- 
dinate camp,  the  adoption  of  a  subsequent  resolution  by  the  great 
camp,  which  provided  that  the  great  camp  should  in  no  event  be- 
come liable  for  the  default  of  a  subordinate  camp  in  serving  notices 
of  assessments  or  suspensions,  imposed  no  additional  burden,  or 
any  new  forfeitures,  on  such  deceased  member,  and  that  the  due 
suspension  of  the  subordinate  camp  to  which  a  member  belonged, 
and  his  failure  to  apply  for  a  special  certificate  from  the  great 
camp  within  30  days,  as  required  by  the  laws  of  the  order,  operated 
also  as  a  suspension  as  to  him,  and  a  forfeiture  of  his  rights,  though 
the  suspension  of  the  subordinate  lodge  was  not  owing  to  any  fault 
of  deceased,  and  was  made  without  any  notice  to  him. 
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(d)    Defa-alt  as  ground  of  forfeiture  in  general. 

It  is,  of  course,  obvious  that,  where  a  condition  of  forfeiture  in 
a  contract  of  insurance  between  a  mutual  benefit  society  and  a 
member  is  self-executing,  a  member  who  is  in  default  in  his  pay- 
ments to  the  association  loses  his  rights  as  a  member  and  is  not  in 
good  standing  within  the  meaning  of  his  certificate. 

Reference  may  be  made  to  McMurry  v.  Supreme  Lodge  Knights  of 
Honor  (C.  C.)  20  Fed.  107;  Rood  v.  Railway  Passenger  &  Freight 
Conductors'  Mut.  Ben.  Ass'n  (C.  C.)  31  Fed.  62;  Marshall  v.  Grand 
Lodge  A.  O.  U.  W.,  133  Cal.  686,  66  Pac.  25;  Pitts  v.  Hartford  Life 
&  Annuity  Ins.  Co.,  66  Conn.  376,  34  Atl.  95,  50  Am.  St.  Rep.  96; 
Lehman  v.  Clark,  174  111.  279,  51  N.  B.  222,  43  L.  R.  A.  648;  Hunter 
V.  National  Union,  197  111.  478,  64  N.  E.  356;  Grand  Lodge  A.  O. 
U.  W.  V.  Marshall,  31  Ind.  App.  534,  68  N.  E.  605,  99  Am.  St.  Rep. 
273;  Feiber  v.  Supreme  Council  A.  L.  H.,  112  La.  960,  36  South. 
818;  Scheele  v.  State  Home  Lodge  of  Farmers'  Mut.  Protection,  63 
Mo.  App.  277;  Baldwin  v.  Provident  Sav.  Life  Assur.  Soc,  23  App. 
Div.  5,  .48  N.  Y.  Supp.  463,  affirmed  162  N.  Y.  636,  57  N.  E.  1103; 
Freckmann  v.  Supreme  Council  Royal  Arcanum,  96  Wis.  133,  70  N. 
W.  1113. 

And  the  beneficiaries  of  a  member  of  a  benevolent  society  who 
stands  suspended  for  nonpayment  of  assessments,  by  operation  of 
the  laws  of  the  society,  at  the  time  of  his  death,  cannot  recover  on 
the  benefit  certificate  on  the  ground  that  the  subordinate  lodge  of 
which  he  was  a  member  had  continued  to  treat  him  as  a  member, 
and  to  treat  his  unpaid  dues  to  the  supreme  lodge  as  dues  payable 
to  the  subordinate  lodge,  for  which  it  had  extended  him  credit 
(Borgraefe  v.  Supreme  Lodge  Knights  &  Ladies  of  Honor,  22  Mo. 
App.  127).  If  a  member  is  suspended  for  nonpayment  of  an  assess- 
ment according  to  the  conditions  of  his  contract,  and  dies  without 
being  reinstated,  his  beneficiary  cannot  recover  the  amovmt  of  the 
insurance,  unless  the  association  has  waived  tlie  effects  of  his  sus- 
pension, or  is  estopped  to  assert  them. 

Supreme  Conclave  Knights  of  Damon  v.  Warwick,  35  S.  B.  645,  110 
Ga.  388;  Sherret  v.  Royal  Clan  of  Order  of  Scottish  Clans,  37  111. 
App.  446;  Tecumseh  Mut.  Life  Ass'n  v.  Woodman,  99  111.  App. 
546;  Maginnis  v.  New  Orleans  Cotton  Exch.  &  Mut.  Aid  Ass'n,  43 
La.  Ann.  1136,  10  South.  180;  McLaughlin  v.  Supreme  Council 
Catholic  Knights  of  America,  184  Mass.  298,  68  N.  B.  344;  Bost  v. 
Supreme  Council  Royal  Arcanum,  92  N.  W.  337,  87  Minn.  417.  See, 
also.  Winter  v.  Independent  Order  Ahawas  Israel  (Sup.)  88  N.  Y. 
Supp.  354,  though  it  does  not  appear  for  what  reason  insured  was 
suspended. 
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Where  a  member  agrees  to  pay  "one  assessment"  within  30  days 
from  its  date,  when  made  as  provided  in  the  by-laws,  and  the  by- 
laws provide  that  a  member  failing  to  pay  his  assessment  within 
30  days  from  its  date  shall  stand  suspended,  the  certificate  will  lapse 
on  a  failure  to  pay  any  one  assessment  within  the  time  prescribed 
(Stanley  v.  Northwestern  Life  Ass'n  [C.  C]  36  Fed.  75).  But  a 
certificate  is  not  "issued,"  within  the  meaning  of  a  proviso  in  the 
constitution  of  a  beneficial  society  to  the  effect  that  a  member  shall 
be  liable  for  dues,  etc.,  for  the  month  in  which  his  benefit  certifi- 
cate is  "issued"  or  dated  by  the  supreme  secretary,  until  it  has  been 
delivered  to  and  accepted  by  the  member,  and  until  this  is  done 
no  forfeiture  can  be  declared  for  nonpayment  of  dues  for  that  month 
(Logsdon  V.  Supreme  Lodge  of  Fraternal  Union  of  America,  34 
Wash.  666,  76  Pac.  292).  So  a  provision  in  a  contract  of  reinsur- 
ance that  a  failure  to  pay  any  assessments  made  by  the  society 
shall  work  a  forfeiture  of  the  certificate  does  not  refer  to  a  default 
in  the  payment  of  an  assessment  levied  by  the  reinsuring  society, 
though  it  is  provided  by  resolution  of  the  reinsuring  society  that 
"all  assessments"  made  by  the  old  society  on  its  members,  not  due 
at  the  time  of  transfer  of  the  member  from  the  old  to  the  new  or- 
ganization, shall  become  due  and  payable  to  the  latter  (Abe  Lin- 
coln Mut.  Life  &  Accident  Soc.  v.  Miller,  23  111.  App.  341). 

Though  a  policy  which  requires  the  payment  of  assessments 
within  30  days,  on  pain  of  forfeiture,  provides  that  after  it  has  been 
running  for  a  certain  period  it  shall  be  payable  on  insured's  death, 
even  if  he  has  omitted  to  pay  assessments  for  a  period  not  exceed- 
ing six  months  before  his  death,  a  default  in  the  payment  of  an 
assessment  within  30  days  forfeits  the  insurance,  except  as  to  the 
beneficiary's  right  to  recover  in  case  insured  dies  before  the  lapse  of 
six  months  (Mutual  Reserve  Fund  Life  Ass'n  v.  Lovenberg,  24  Tex. 
Civ.  App.  355,  59  S.  W.  314).  And  where  the  by-laws  of  an  as- 
sociation, which  provide  for  the  payment  of  death  benefits  to  the 
widow  of  a  member  who  at  his  death  is  entitled  to  sick  benefits, 
further  provide  that  on  a  failure  to  pay  the  monthly  dues  on  the  day 
prescribed  a  member  shall  be  debarred  from  receiving  sick  benefits 
during  the  month  following  the  one  in  which  the  delinquent  pay- 
ment is  made,  the  widow  of  a  member  who  paid  his  dues  a  day  later 
than  the  time  fixed  by  the  by-laws,  and  who  died  during  the  ensuing 
month,  cannot  recover  the  death  benefit  (Marcoux  v.  Society  of 
Beneficence  St.  John  Baptist,  91  Me.  250,  39  Atl.  1027).  So,  where 
it  is  provided  that  members  in  arrears  shall  be  excluded  from  all 
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benefits  until  their  dues  are  paid,  and  if  they  are  in  arrears  six 
months  they  shall  be  stricken  from  the  rolls,  the  beneficiary  of  a 
member  in  arrears  at  the  time  of  his  death  cannot  recover  though 
the  deceased  was  not  in  arrears  for  a  period  of  six  months  (Morris 
V.  Krakauer  Young  Men's  Ass'n,  No.  1,  16  Misc.  Rep.  35,  37  N.  Y. 
Supp.  948).  But  if  the  by-laws  make  provision  for  funeral  benefits 
and  sick  benefits  in  separate  sections,  and  provide  that  six  months' 
arrearage  in  the  payment  of  dues  shall  disentitle  a  member  to 
funeral  benefits,  and  that  three  months'  arrearage  shall  disentitle 
him  to  sick  benefits,  the  estate  of  a  member  who  at  the  time  of 
his  death  was  in  arrears  for  nearly  four  months'  dues  is  entitled  to 
receive  funeral  benefits  (Owen  v.  Tamana  Council  [Pa.  Com.  PL] 
1  Lack.  Leg.  N.  163). 

If  the  by-laws  of  an  order  allow  a  member  in  arrears  for  a  speci- 
fied time  until  the  next  meeting  to  pay  the  same,  and  do  not  deprive 
him  of  benefits  unless  the  dues  are  not  paid  then,  the  right  of  a 
widow  of  a  member  to  recover  death  benefits  is  not  defeated  by 
showing  that  deceased  had  not  paid  his  dues  for  more  than  the 
specified  time,  but  it  must  also  be  shown  that  the  association  had 
a  meeting  subsequent  thereto  (Davis  v.  Atkinson,  67  N.  Y.  Supp. 
851,  33  Misc.  Rep.  483). 

Where  a  condition  in  a  benefit  certificate  providing  that  "any 
member  failing  to  pay  his  per  capita  tax  when  due  and  his  assess- 
ments within  thirty  days  after  notice"  thereof  also  provided  that 
"the  mailing  of  notice  of  assessments  and  the  per  capita  tax"  to  a 
member's  last  given  address  should  be  considered  legal  notice,  there 
could  be  no  forfeiture  for  the  failure  to  pay  a  per  capita  tax,  unless 
there  was  also  a  default  in  the  payment  of  an  assessment  (Hyatt 
V.  Legal  Protective  Ass'n,  81  S.  W.  470,  106  Mo.  App.  610).  So 
under  a  provision  that  any  member  failing  to  pay  "his  monthly  dues 
or  other  dues"  for  a  certain  time  shall  forfeit  his  membership,  a 
forfeiture  does  not  result  unless  the  default  is  as  to  both  monthly 
dues  and  other  dues  (Masi  v.  Congrega  San  Donato  di  Mutuo  Suc- 
corso,  40  N.  Y.  Supp.  6'67,  17  Misc.  Rep.  609).  But  where  the  laws 
of  an  association  provide  a  forfeiture  for  a  failure  to  pay  the  per 
capita  tax,  as  well  as  for  failure  to  pay  the  monthly  assessments, 
the  association  is  entitled  to  enforce  a  forfeiture  for  a  member's 
failure  to  pay  the  per  capita  tax  at  maturity,  as  well  as  for  a  failure 
to  pay  the  assessments  (Boyce  v.  Royal  Circle,  99  Mo.  App.  349, 
73  S.  W.  300).  And  the  fact  that  a  certificate  requires  a  payment 
of  assessments  on  the  benefit  fund,  in  order  that  the  association's 
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liability  shall  attach,  does  not  relieve  the  insured  from  the  duty  to 
pay  other  valid  assessments,  on  pain  of  forfeiture,  where  the  cer- 
tificate expressly  requires  insured  to  comply  with  all  the  by-laws  of 
the  order,  and  a  by-law  provides  that  the  certificate  shall  be  void 
if  assured  fails  to  pay  within  a  specified  time  all  assessments  called 
by  the  executive  committee  (Supreme  Council  American  Legion  of 
Honor  v.  Landers,  72  S.  W.  880,  31  Tex.  Civ.  App.  338).  However, 
where  the  laws  of  an  association  provide  only  for  monthly  dues,  a 
member  cannot  be  suspended  for  nonpayment  of  dues  for  a  frac- 
tion of  a  month  (Boward  v.  Bankers'  Union  of  the  World,  94  Mo. 
App.  442,  68  S.  W.  369).  The  policy  involved  in  Baldwin  v.  Provi- 
dent Sav.  Life  Assur.  Soc,  23  App.  Div.  5,  48  N.  Y.  Supp.  463, 
provided  that  it  should  be  renewed  from  month  to  month  on  con- 
dition that  the  insured  paid  his  mortuary  premiums  within  30  days 
after  notice ;  the  policy  to  be  void  on  omission  to  make  any  such 
payment.  It  was  contended  that  the  payment  of  all  premiums  due 
up  to  the  end  of  a  calendar  month  continued  the  policy  in  force  for 
the  next  month,  notwithstanding  insured's  default  in  the  payment 
of  a  mortuary  premium,  falling  due  just  before  the  middle  of  the 
succeeding  months,  and  that  the  mortuary  premiums  falling  due  in 
any  month  were  simply  a  condition  precedent  to  a  renewal  for  the 
succeeding  month,  but  could  not  defeat  the  policy  during  the  cur- 
rent month.  But  the  court  held  that  the  provision  in  the  policy 
was  clearly  against  this  contention. 

The  fact  that  an  insured,  who  had  directed  his  mother  to  pay  his 
premium,  did  not  know  that  she  failed  to  make  payment  in  time, 
will  not  prevent  the  forfeiture  from  taking  effect  (United  Moderns 
V.  Pike  [Tex.  Civ.  App.]  76  S.  W.  774).  And  the  fact  that  a  mem- 
ber announced  to  the  collector  of  his  lodge  that  he  would  drop  his 
insurance  did  not  affect  his  status  as  a  member,  on  the  theory  that 
he  intentionally  stopped  payments  with  a  view  of  severing  his  rela- 
tions with  the  order,  but  he  remained  a  member  until  a  forfeiture 
was  worked  under  the  laws  of  the  order  by  lapse  of  time  after  no- 
tice of  the  assessment  (Hyatt  v.  Legal  Protective  Ass'n,  81  S.  W. 
470,  106  Mo.  App.  610). 

It  is  obvious  that,  where  there  is  no  provision  to  the  effect  that 
a  failixre  to  pay  an  assessment  shall  of  itself  work  a  forfeiture,  a 
default  does  not  ipso  facto  terminate  insured's  rights  under  his 
certificate  (Warwick  v.  Supreme  Conclave  Knights  of  Damon,  107 
Ga.  115,  32  S.  E.  951).  But  a  member  may  be  suspended  on  de- 
fault.    And  such  a  suspension  not  only  deprives  him  of  the  social 
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advantages  of  the  organization,  but  extinguishes  his  rights  under 
his  certificate,  though  there  is  no  express  provision  for  a  forfeiture 
of  benefits  (Supreme  Council  Catholic  Knights  of  America  v.  Win- 
ter's Adm'r,  108  Ky.  141,  55  S.  W.  908).  So,  where  the  right  to  a 
benefit  is  only  defeated  in  case  a  member  is  not  "in  good  standing," 
a  mere  delinquency  in  the  payment  of  dues  will  not  defeat  a  re- 
covery, as  a  member  remains  "in  good  standing"  so  long  as  he  has 
a  right  to  pay  and  the  lodge  forbears  to  take  action  (Puhr  v.  Grand 
Lodge  German  Order  of  Harugari,  77  Mo.  App.  47).  And  a  mem- 
ber whose  certificate  provides  that  all  assessments  and  dues  must 
be  paid  within  30  days,  does  not,  by  failing  to  pay  within  that  time, 
lose  his  membership,  but  is  precluded  from  claiming  benefits  for  an 
injury  received  after  an  assessment  became  due,  until  its  payment 
(National  Masonic  Ace.  Ass'n  v.  Burr,  44  Neb.  256,  62  N.  W.  466). 

Where  assessments  are  to  be  levied  as  required,  it  is,  of  course, 
necessary  that  an  assessment  must  be  properly  levied  before  a  for- 
feiture can  result  for  the  nonpayment  thereof  (Agnew  v.  Ancient 
Order  of  United  Workmen,  17  Mo.  App.  254).  And  as  the  fact  of 
the  assessment  is  material  to  a  defense  based  on  a  forfeiture  for 
the  nonpayment  of  the  assessment,  a  verdict  for  the  plaintiff  is  the 
only  one  that  can  be  rendered  where  there  is  no  proof  of  the  assess- 
ment (Eamey  v.  Modern  Woodmen  of  America,  79  Mo.  App.  385. 

As  a  member  of  a  fraternal  association  is  not  liable  for  an  assess- 
ment, vmless  the  same  is  valid  and  made  in  accordance  with  the 
rules  of  the  association  and  the  provisions  of  his  certificate,  it 
naturally  follows  that  a  member's  rights  under  his  certificate  are 
not  subject  to  forfeiture  for  a  failure  to  pay  an  invalid  assessment. 

Reference  may  be  made  to  Eowswell  v.  Equitable  Aid  Union  (C.  C.)  13 
Fed.  840;  Order  of  United  Commercial  Travelers  of  America  v. 
VicAdam,  125  Fed.  358,  61  C.  C.  A.  22;  Illinois  Commercial  Men's 
Ass'n  V.  Wahl,  68  111.  App.  411;  Northwestern  Life  Assur.  Co.  v. 
Erlenlioetter,  90  111.  App.  99;  Chicago  Guaranty  Fund  Life  Soc.  t. 
Wilson,  91  111.  App.  667;  Coyle  v.  Kentucky  Grangers'  Mut.  Ben. 
Life  Soc,  2  S.  W.  676,  8  Ky.  Law  Eep.  604;  Margesson  v.  Massa- 
chusetts Ben.  Ass'n,  165  Mass.  262,  42  N.  B.  1132;  Langdon  v. 
Same,  166  Mass.  316,  44  N.  E.  226;  Birnbaum  v.  Passenger  Con- 
ductors' Life  Ins.  Co.,  2  Pa.  Co.  Ct.  R.  179. 

This  being  the  rule,  the  burden  is  on  an  association,  relying  on 
a  forfeiture  of  a  certificate  for  nonpayment  of  assessments,  to  prove 
a  duly  authorized  and  valid  assessment. 

Murphy  v.  Mutual  Reserve  Fund  Life  Ass'n  (C.  C.)  114  Fed.  404:  Tour- 
ville  T.  Brotherhood  of  Locomotive  Firemen,  54  111.  App.  71;   Or- 
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der  of  Chosen  Friends  v.  Austerlltz,  75  111.  App.  74;  Polish  Roman 
Catholic  Union  v.  Warczak,  82  III.  App.  351;  Covenant  Mut.  Life 
Asa'n  T.  Tuttle,  87  111.  App.  309;  Chicago  Guaranty  Fund  Life 
Soc.  V.  Wilson,  91  111.  App.  667;  American  Mut.  Aid  Soc.  v.  Hel- 
burn,  85  Ky.  1,  8  Ky.  Law  Rep.  627,  2  S.  W.  495,  7  Am.  St.  Rep. 
571;  Shea  v.  Massachusetts  Ben.  Ass'n,  160  Mass.  289,  35  N.  E. 
855,  39  Am.  St.  Rep.  475;  Stewart  v.  Grand  Lodge  Ancient  Order 
of  United  Workmen,  100  Tenn.  267,  46  S.  W.  579;  Miles  v.  Mutual 
Reserve  Fund  Life  Ass'n,  108  Wis.  421,  84  N.  W.  159. 

However,  where  plaintiff,  in  an  action  on  a  certificate,  admits  all 
substantial  facts  necessary  to  authorize  an  assessment,  it  is  not  in- 
cumbent on  the  defendant  to  prove  that  such  assessment  was  au- 
thorized or  levied  in  the  manner  prescribed  by  the  constitution  and 
by-laws  of  the  order  (Montour  v.  Grand  Lodge  A.  O.  U.  W.  of 
Oregon,  62  Pac.  524,  38  Or.  47).  But  the  validity  of  an  assess- 
ment is  not  admitted  by  an  averment  that  at  a  time  which  was  sub- 
sequent to  the  levying  of  the  assessment  the  member  sent  what  he 
■owed  the  society  to  its  treasurer,  the  proper  officer  to  receive  such 
payment  (Stewart  v.  Grand  Lodge  Ancient  Order  of  United  Work- 
men, 100  Tenn.  267,  46  S.  W.  579).  So  the  fact  that  a  member, 
a  few  days  prior  to  his  death,  mails  to  the  company  a  check  for 
the  amount  of  premium,  is  not  such  a  recognition  of  the  correctness 
of  the  assessment  as  will  relieve  the  company  from  proving  it  (Hart- 
ford Life  Ins.  Co.  v.  Hyde,  101  Tenn.  396,  48  S.  W.  968).  Likewise 
a  statement  in  an  agreed  statement  of  facts  that  "the  call  was  made 
in  accordance  with  the  provisions  in  said  policy"  does  not  prevent 
plaintiff  from  contesting  the  legality  of  an  assessment  (Langdon 
V.  Massachusetts  Ben.  Life  Ass'n,  166  Mass.  316,  44  N.  E.  22'6). 
Proof  of  an  entry  in  the  books  of  an  association  that  a  member 
was  expelled  for  nonpayment  of  assessments  is  insufficient  to  show 
that  a  valid  assessment  was  levied  (Tourville  v.  Brotherhood  of 
Locomotive  Firemen,  54  111.  App.  71).  And  the  service  of  a  notice 
of  an  assessment  does  not  even  prima  facie  establish  the  legality 
of  such  assessment  (Demings  v.  Supreme  Lodge  Knights  of  Pythias, 
60  Hun,  350,  14  N.  Y.  Supp.  834).  But  where  the  amount  of  an 
assessment  and  the  time  of  payment  were  fixed,  and  were  not  dis- 
cretionary with  the  supreme  secretary,  who  was  required  to  call  for 
the  assessments  when  needed,  proof  of  notice  of  an  assessment  by 
the  supreme  secretary  was  presumptive  proof  that  the  assessment 
was  necessary  (Demings  v.  Supreme  Lodge  K.  P.,  131  N.  Y.  522, 
30  N.  E.  572,  reversing  60  Hun,  350,  14  N.  Y.  Supp.  834). 


2350  FOEFEITUEE  FOE  NONPAYMENT  OF  PKBMIUMS. 

(e)    Necessity  of  notice  of  time  for  payment. 

If  the  assessments  of  a  mutual  benefit  association  do  not  occur 
at  stated  intervals  of  which  members  are  bovmd  to  take  notice,  but 
depend  on  the  mortality  of  members,  notice  of  assessment  must  be 
given  according  to  the  provisions  of  the  association's  laws,  in  order 
that  a  forfeiture  may  be  insisted  on  for  a  failure  to  pay  assessments. 
Hall  V.  Supreme  Lodge  Knights  of  Honor  (D.  C.)  24  Fed.  450;    Catholic 
Order  of  Foresters  v.  Fitzpatrick,  58  111.  App.  376;    Wright  v.  Su- 
preme Commandery  of  Golden  Rule,  87  Ga.  426,  13  S.  E.  564,  14  L. 
E.  A.  283. 

So,  if  the  laws  of  an  association  require  notice  to  be  given  mem- 
bers of  assessments  or  dues,  such  notice  must  be  given,  if  a  for- 
feiture for  nonpayment  of  the  assessments  or  dues  is  to  be  available 
to  the  association. 

Farmers'  Federation  v.  Croney,  106  111.  App.  423;  Supreme  Lodge 
Knights  of  Honor  v.  Dalberg,  138  111.  508,  28  N.  E.  785,  affirming  37 
111.  App.  145;  Grand  Lodge  A.  O.  U.  W.  v.  Haynes,  16  Ky.  Law 
Rep.  399;  Coyle  v.  Kentucky  Grangers'  Mut.  Ben.  Soc,  8  Ky.  Law 
Rep.  604,  2  S.  W.  676;  Harlow  v.  Supreme  Lodge  Knights  of 
Honor,  23  Ky.  Law  Rep.  456,  62  S.  W.  1030;  Scheufler  v.  Grand 
Lodge  A.  O.  U.  W.,  45  Minn.  256,  47  N.  W.  799;  Ball  v.  North- 
western Mut.  Ace.  Ass'n,  56  Minn.  414,  57  N.  W.  1063;  Murphy  v.  In- 
dependent Order  of  Sons  and  Daughters  of  Jacob,  77  Miss.  830,  50 
L.  R.  A.  Ill,  27  South.  624;  Mulroy  v.  Knights  of  Honor,  28  Mo. 
App.  463;  Stewart  V.  Supreme  Council  American  Legion  of  Honor, 
36  Mo.  App.  319;  People  v.  Supreme  Council  Catholic  Benev.  Le- 
gion, 10  N.  Y.  Supp.  248,  23  Abb.  N.  C.  323;  Ellis  v.  National  Provi- 
dent Union,  63  N.  Y.  Supp.  1012,  50  App.  DIv.  255;  Doggett  v. 
United  Order  of  Golden  Cross,  126  N.  0.  477,  36  S.  B.  26. 

Likewise,  if  the  laws  of  a  benefit  association  provide  for  a  for- 
feiture only  in  case  a  member  fails  to  pay  an  assessment  within  a 
specified  time  after  date  thereof,  notice  of  assessments  must  be 
given  to  members,  though  neither  the  constitution  nor  the  by-laws 
require  it  (Railway  Passenger  &  Freight  Conductors'  Mut.  Aid  & 
Ben.  Ass'n  v.  Loomis,  43  111.  App.  599).  But  if  the  laws  of  an 
association  provide  for  assessments  at  regular  intervals  and  fix  the 
amount  thereof,  no  notice  of  such  assessments  is  required,  in  the 
absence  of  an  express  provision  to  that  effect,  as  a  member  of  such 
an  association  receives  a  notice  once  for  all  when  he  receives  a 
certificate  incorporating  the  laws  of  the  association  into  his  insur- 
ance contract  (Lavin  v.  Grand  Lodge  A.  O.  U.  W.,  78  S.  W.  325, 
104  Mo.  App.  1).  However,  if  the  laws  of  the  association  providing 
for  a  forfeiture  on  default  make  such  forfeiture  dependent  on  a 
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member's  failure  to  pay  assessments  within  a  certain  time  after 
notice  requiring  payment,  assessments  are  not  due  or  payable,  for 
the  purpose  of  forfeiture,  until  notice  has  been  given,  though  occur- 
ring at  stated  times. 

Covenant  Mut.  Ben.  Ass'n  v.  Spies,  114  111.  463,  2  N.  E.  482;  Robbins 
V.  American  Mut.  Aid  Soc,  11  Ky.  Law  Rep.  580. 

So,  if  the  constitution  of  an  association  requires  the  insured  to  in- 
form the  association  of  his  failure  to  receive  notice  of  assessments 
specified  to  be  levied  at  regular  intervals,  and  provides  what  shall 
be  a  sufficient  notice,  this  implies  that  insured  is  entitled  to  notice 
(Mutual  Reserve  Fund  Life  Ass'n  v.  Hamlin,  139  U.  S.  297,  11 
Sup.  Ct.  614,  35  L.  Ed.  167).  If  notice  of  regular  dues  or  assess- 
ments is  required  to  be  given  by  the  laws  of  the  association,  notice 
must  be  given  (Garretson  v.  Equitable  Mut.  Life  &  Endowment 
Ass'n,  93  Iowa,  402,  61  N.  W.  952).  But  in  Feiber  v.  Supreme 
Council  A.  L.  H.,  112  La.  960,  36  South.  818,  it  was  held  that,  where 
the  by-laws  required  the  payment  of  a  fixed  monthly  assessment 
without  notice,  another  provision  relative  to  notice  of  assessments 
had  reference  to  extra  assessments  provided  for  by  the  by-laws,  and 
did  not  make  notice  of  regular  assessments  necessary.  If  a  com- 
pany assures  a  person  in  writing  that  notice  of  assessments  will 
be  given,  and  such  person  takes  out  a  policy  in  reliance  on  this  as- 
surance, the  association  must  notify  insured  of  assessments,  though 
such  assessments  are  regular  and  payable  when  due  (True  v.  Bank- 
ers' Life  Ass'n,  78  Wis.  287,  47  N.  W.  520).  If  an  association 
agrees  with  a  person  interested  in  a  policy  to  give  such  person  no- 
tice of  assessments  in  ample  time  for  payment,  the  notice  must  be 
given. 

Keeler  v.  New  York  State  Mut.  Ben.  Ass'n,  20  N.  Y.  Supp.  835,  66  Hun, 
629.  See,  also,  Buchannan  v.  Supreme  Conclave  Improved  Order  of 
Heptasophs,  178  Pa.  465,  85  Atl.  873,  24  L.  R.  A.  436,  56  Am.  St. 
Rep.  774. 

However,  in  Riddick  v.  Farmers'  Life  Ass'n,  132  N.  C.  118,  43 
S.  E.  544,  it  was  said  that  an  assurance  by  an  agent  that  insured 
would  have  20  days'  notice  of  "anything  to  be  paid"  under  his  pol- 
icy did  not  cover  annual  dues,  the  amount  of  which  was  fixed,  but 
referred  merely  to  assessments  of  an  uncertain  nature.  A  volun- 
tary custom  of  an  insurance  company  to  send  notices  of  annual 
dues  will  not  impose  an  obligation  on  the  company  to  send  notice 
to  an  insured,  according  to  Mandego  v.  Centennial  Mut.  Life  Ass'n, 
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64  Iowa,  134, 17  N.  W.  659,  19  N.  W.  877.  And  a  mere  promise  by 
a  branch  president  of  an  association  to  send  notice  is  not  sufficient, 
where  it  does  appear  that  such  officer  assumed  to  act  for  the  as- 
sociation, or  that  the  parties  were  misled  by  the  promise  of  notice 
(Eichel  V.  Supreme  Lodge  K.  P.,  15  Ind.  App.  268,  43  N.  E.  1014). 
But  in  Elgutter  v.  Mutual  Reserve  Fund  Life  Ass'n,  28  South.  289, 
52  La.  Ann.  1733,  it  is  said  that  where  a  company,  by  giving  notices 
to  a  policy  holder,  leads  him  to  believe  that  it  will  issue  notices  of 
the  maturity  of  its  premium,  the  company  will  not  be  held  relieved 
from  the  necessity  of  giving  notice,  unless  it  clearly  appears  that 
it  was  justified  in  not  giving  notice.  To  the  same  effect  is  Hart- 
ford Ins.  Co.  V.  Hyde,  101  Tenn.  396,  48  S.  W.  968. 

If  an  insured's  rights  under  a  policy  depend  on  his  membership 
in  a  certain  lodge,  and  the  rules  of  such  lodge  require  notice  of 
dues  to  members  in  arrears  before  they  can  be  dropped,  insured  can- 
not be  dropped  by  his  lodge  for  nonpayment  of  dues,  so  as  to  for- 
feit his  insurance,  unless  he  has  been  given  the  notice  prescribed 
by  the  rules  of  the  lodge  (Odd  Fellows'  Protective  Ass'n  of  Cin- 
cinnati V.  Hook,  9  Ohio  Dec.  89,  10  Wkly.  Law  Bui.  391).  Though 
the  constitution  of  an  association  requires  insured  to  notify  the  as- 
sociation if  he  fails  to  receive  notice  of  assessments  which  are  to 
be  made  at  stated  intervals,  if  this  provision  is  not  expressly  or 
impliedly  made  a  condition  of  the  contract,  noncompliance  there- 
with will  not  be  a  ground  of  forfeiture  (Mutual  Reserve  Fund  Life 
Ass'n  V.  Hamlin,  139  U.  S.  297, 11  Sup.  Ct.  614,  35  L.  Ed.  167). 

The  New  York  notice  laws  of  1877  and  1892  (Laws  1877,  c.  321 ; 
Laws  1882,  c.  690)  have  been  held  not  to  apply  to  insurance  as- 
sociations conducting  business  on  the  assessment  plan. 

Greenwald  v.  United  Life  Ins.  Ass'n,  42  N.  T.  Supp.  973,  18  Misc.  Eep. 
91;  Bopple  v.  Supreme  Tent  Knights  of  Maccabees  of  the  World,  45 
N.  Y.  Supp.  1096,  18  App.  Div.  488;  Merrlman  v.  Keystone  Mut. 
Ben.  Ass'n,  138  N.  Y.  116,  33  N.  B.  738,  afiBrming  18  N.  Y.  Supp. 
305,  63  Hun,  635.  Contra,  as  to  law  of  1877,  Elmer  v.  Mutual  Ben. 
Life  Ass'n,  64  Hun,  639,  19  N.  Y.  Supp.  289;  Jacklin  v.  National  Life 
Ass'n  (Sup.)  24  N.  Y.  Supp.  746. 

So  it  was  held  in  French  v.  Hartford  Life  &  Annuity  Ins.  Co., 
.169  Mass.  510,  48  N.  E.  268,  that  St.  Mass.  1896,  c.  515,  §  2,  provid- 
ing that,  where  a  policy  was  issued  by  a  company  "doing  business 
on  the  assessment  plan,"  the  insured  should  have  fifteen  days  after 
notice  to  pay  an  assessment,  did  not  apply  to  a  policy  during  a 
seven-year  period,  when  the  insured  was  required  to  pay  fixed  quar- 
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terly  premiums  only,  though  after  such  period  he  would  have  to  pay 
assessments,  in  view  of  St.  Mass.  1890,  c.  421,  §  1,  which  provided 
that  an  assessment  plan  was  determined,  "not  upon  fixed  payments, 
but  upon  the  collection  from  time  to  time  of  an  assessment." 

The  burden  of  proving  notice  of  an  assessment  is  on  the  insurer 
(Northwestern  Life  Assur.  Co.  v.  Erlenkoetter,  90  111.  App.  99). 
And  an  answer  alleging  that  "legal  notice"  has  been  given  is  in- 
sufficient, without  setting  out  the  facts  as  to  notice,  and  the  defect 
is  not  cured  by  the  incorporation  of  a  letter  notifying  insured  of 
his  suspension  by  reason  of  a  default  in  the  payment  of  dues  (Coyle 
V.  Kentucky  Grangers'  Mut.  Ben.  Soc,  2  S.  W.  676,  8  Ky.  Law  Rep. 
604). 

When  a  corporation  by  its  action  leads  a  policy  holder  to  believe 
that  it  will  issue  notices  of  the  maturity  of  its  premiums,  it  is  with- 
out right  to  invoke  a  waiver  made  by  the  insured  at  the  time  he 
was  insured  to  the  prejudice  of  the  one  to  whom  he  assigned  the 
policy  (Elgutter  v.  Mutual  Reserve  Fund  Life  Ass'n,  28  South.  289, 
52  La.  Ann.  1733).  And  in  Warner  v.  National  Life  Ass'n  of  Hart- 
ford, 100  Mich.  157,  58  N.  W.  667,  it  was  held  that  the  New  York 
notice  law  could  not  be  waived  by  a  condition  in  a  policy  requiring 
insured  to  forward  the  amount  of  a  previous  assessment  in  case  no 
notice  was  received.  But  a  provision  in  the  by-laws  of  an  associa- 
tion requiring  an  insured  to  make  inquiry  in  regard  to  an  assess- 
ment, if  he  received  no  notice,  and  to  pay  the  same,  controls  an- 
other provision  making  it  the  duty  of  the  officer  of  a  local  lodge  to 
give  notice  of  assessments  (Chappie  v.  Sovereign  Camp  Woodmen 
of  the  World,  64  Neb.  55,  89  N.  W.  423). 

(f)    Time  of  giving  notice. 

Where  an  assessment  is  required  to  be  paid  within  a  certain  time 
after  its  date,  and  notice  thereof  is  to  be  sent  to  insured,  the  sending 
of  the  notice  is  essential,  and  must  be  done  within  a  reasonable  time 
after  the  date  of  the  assessment,  if  the  time  for  payment  shall  run 
from  such  date  (Stanley  v.  Northwestern  Life  Ass'n  [C.  C]  36  Fed. 
75) ;  and  waiting  13  days  after  the  levy  of  an  assessment  before 
sending  notice  is  unreasonable,  where  payment  is  required  within 
30  days  (Knight  v.  Supreme  Council  Order  of  Chosen  Friends,  53 
Hun,  631,  6  N.  Y.  Supp.  427).  So  sending  a  notice  on  the  20th  of 
a  month  of  an  assessment  payable  the  10th  of  the  next  month  is 
insufficient,  when  the  member  has  30  days  from  the  date  of  a  notice 
within  which  to  make  payment  (Bridges  v.  National  Union,  73 
B.B.lNS.— 148 
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Minn.  486,  77  N.  W.  411).  Oh  the  theory  that  the  date  of  a  notice 
is  the  day  it  is  or  could  be  received,  a  notice  which  is  not  sent  so 
?is  to  reach  insured  30  days  before  an  assessment  is  to  be  paid  is  in-: 
sufficient,  where  insured  is  allowed  30  da:ys  after  date  of  notice 
within  which  to  pay  an  assessment  (United  States  Mat.  Ace.  Ass'n 
of  City  of  New  York  v.  Mueller,  151  111.  254,  37  N.  E.  882,  affirming 
Mueller  v.  United  States  Mut.  Ace.  Ass'n  of  City  of  New  York, 
51  111.  App.  40).  A  law  of  an  association  requiring  notice  of  an 
assessment  payable  during  a  certain  month  to  be  sent  before  a  cer-; 
tain  day  of  the  month  is  merely  directory,  and  only  requires  a  sub- 
stantial cprnpliaiice. 

Benedict  v.  Grand  Lodge  A.  O.  V.  W.,  48  Minn.  471,  51  N.  W.  371;  An-" 
clent  Order  of  United  Workmen  v.  Moore,  1  Ky.  Law  Rep.  93. 

The  fact  that  a  notice  is  mailed  before  its  date  (Van  Frank,  v. 
United  States  Masonic  Ben.  Ass'n,  158  111.  560,  41  N.  E.  1005),  or 
before  the  time  required  by  the  laws  of  the  order  (Wolf  v.  Michigan 
Masonic  Mut.  Ben.  Ass'n,  108  Mich.  665,  66  N.  W.  576),  does  not 
affect  its  validity,  since  that  cannot  prejudice  the  rights  of  the  mem- 
bers. 

(g)   Form  and  requisites  of  notice. 

Often  the  form  and  requisites  of  a  notice  are  prescribed  by  law, 
by  the  constitution  or  by-laws  of  the  association,  or  by  the  contract 
of  membership  itself.  Where  this  is  the  case,  the  notice  must  be 
in  accordance  with  the  prescribed  form  in  order  to  be  binding  on  an 
insured. 

Eeference  may  be  made  to  Cronln  v.  Supreme  Council  Royal  League, 
199  111.  228,  65  N.  B.  323,  93  Am.  St.  Rep.  127;  Mutual  Bndow^ 
ment  Assessment  Ass'n  t.  Essender,  59  Md.  463;  Warner  v.  Na- 
tional Life  Ass'n,  100  Mich.  157,  58  N.  W.  667;  Bridges  v.  National 
Union,  73  Minn.  486,  77  N.  W.  411;  Siebert  v.  Supreme  Council  of 
Chosen  Friends,  23  Mo.  App.  268. 

Thus  if  a  notice  does  not  contain  a  list  of  the  deaths  since  the 
last  assessment,  and  notify  the  member  assessed  of  the  amount  due 
to  the  benefit  fund,  as  required  by  the  by-laws  of  the  association, 
it  is  insufficient  (Miner  v.  Michigan  Mut.  Ben.  Ass'n,  63  Mich.  338, 
29  N.  W.  852).  So  if  a  notice  omits  to  inform  insured,  as  required 
by  statute,*  what  will  be  the  penalty  for  a  failure  to  pay,  the  notice 

>  See  the  old  New  York  notice  law  (Laws  N.  Y.  1876,  c.  341,  as  amended  by 
Laws  N.  Y.  1877,  c.  3211. 
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is  insufficient  (Elmer  v.  Mutual  Ben.  Life  Ass'n,  19  N.  Y.  Supp. 
289,  64  Hun,  639).  And  a  notice  which  does  not  bear  the  official 
stamp  of  the  collector  or  seal  of  the  local  lodge,  as  required  by  the 
by-laws  of  the  order,  is  void  (Cronin  v.  Supreme  Council  Royal 
League,  199  111.  228,  65  N.  E.  323,  93  Am.  St.  Rep.  127).  But  the 
requirements  of  a  by-law  of  this  nature  may  be  waived,  and  if  a 
member  for  a  number  of  years  acquiesces  in  a  custom  of  a  lodge 
to  issue  unsealed  notices,  this  amounts  to  a  waiver  of  the  by-law 
(Heffernan  v.  Supreme  Council  American  Legion  of  Honor,  40  Mo. 
App.  605).  A  notice  which  fails  to  state  the  cause  and  purposes  of 
the  assessment,  as  required  by  law,  is  not  binding  on  a  member 
(Warner  v.  National  Life  Ass'n,  100  Mich.  157,  58  N.  W.  667). 
However,  a  law  ^  requiring  the  notice  to  state  the  object  or  objects 
for  which  it  is  made,  the  names,  last  address,  and  amount  of  cer- 
tificates of  deceased  members,  and  the  amounts  to  which  the  ben- 
eficiaries of  each  are  entitled,  is  fairly  complied  with  by  a  notice 
which  states  that  it  is  a  mortuary  call  for  the  payment  of  death 
claims  according  to  an  annexed  list,  which  shows  the  number  and 
amount  of  each  policy,  the  name  and  residence  of  the  deceased, 
and  the  name  of  and  the  amount  and  date  of  payment  to  each  ben- 
eficiary (Smith  v.  Covenant  Mut.  Ben.  Ass'n,  16  Tex.  Civ.  App.  593, 
43  S.  W.  819).  And  in  Bridges  v.  National  Union,  73  Minn.  486, 
76  N.  W.  270,  it  was  said  that  a  statute,^  requiring  each  notice  of 
assessment  upon  the  members  of  an  association  on  the  co-operative 
or  assessment  plan  to  "truly  state  the  cause  and  purpose  of  the 
assessment,"  was  not  intended  to  affect  notices  of  assessments  for 
one  cause  and  for  one  purpose  only,  as,  for  instance,  the  establish- 
ment of  or  for  additions  to  a  fund  for  the  payment  of  death  claims 
only,  where  there  was  no  other  fund  out  of  which  such  payment 
could  be  made.  Where  no  form  for  the  notice  is  prescribed,  no 
particular  form  is  necessary,  and  under  such  circumstances  a  notice 
bearing  the  association  seal  and  specifying  the  amount  of  the  as- 
sessment, which  is  sent  and  received  in  a  properly  directed  en- 
velope, is  sufficient,  though  not  signed  by  the  officer  whose  duty  it 
is  to  give  the  same,  nor  addressed  to  the  member  upon  the  notice 
itself  (Hansen  v.  Supreme  Lodge  Knights  of  Honor,  140  111.  301, 
29  N.  E.  1121,  affirming  40  111.  App.  216).  Where  a  member  is  by 
his  contract  to  make  certain  payments  in  installments,  a  notice  call- 
ing for  a  payment  of  the  whole  amount  in  advance  is  invalid  (Mu- 

«  Act  111.  June  16,  1887,  p.  207,  §  6.  »  Gen.  St.  Minn.  1894,  §  3311. 
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tual  Endowment  Assessment  Ass'n  v.  Essender,  59  Md.  463),  un- 
less the  member  has  for  a  long  time  made  payment  in  accordance 
with  similar  notices  without  objection  (Pitts  v.  Hartford  Life  &  An- 
nuity Ins.  Co.,  66  Conn.  376,  34  Atl.  95,  50  Am.  St.  Rep.  96).  A 
notice  which  requires  payment  of  an  assessment  before  it  is  due, 
and  within  a  less  time  than  prescribed  by  the  contract  or  the  laws 
of  the  association,  is  invalid. 

Haskins  v.  Kentucky  Grangers'  Mut.  Ben.  Soc,  7  Ky.  Law  Rep.  371; 
Railway  Passenger  &  Freight  Conductors'  Mut.  Aid  Ass'n  v. 
Thompson,  91  III.  App.  580;  Bridges  v.  National  Union,  73  Minn. 
486,  77  N.  W.  411,  overruling  Benedict  v.  Grand  Lodge  A.  O.  U.  W., 
48  Minn.  471,  51  N.  W.  371,  in  which  a  contrary  rule  was  asserted 
on  the  ground  that  the  member  presumably  had  knowledge  from 
the  by-laws  of  the  time  within  which  payment  could  be  made. 
In  the  Bridges  Case,  it  was  said  that  the  rule  applied,  even  though 
the  objectionable  features  In  the  notice  were  really  surplusage. 

Likewise,  if  a  member  has,  in  accordance  with  the  rules  of  an 
association,  made  deposit  in  advance  which  is  to  be  applied  to  fu- 
ture assessments,  a  notice  which  calls  for  the  full  amount  of  an 
assessment,  and  does  not  make  an  allowance  for  funds  on  deposit 
to  the  credit  of  the  members,  is  invalid  as  demanding  more  than  is 
due. 

United  States  Mut  Ace.  Ass'n  of  City  of  New  Tork  v.  Mueller,  151 
111.  254,  87  N.  E.  882;  Dowling  v.  Knights  Templars'  &  Masons' 
Life  Indemnity  Co.,  116  Mich.  471,  74  N.  W.  725. 

On  the  theory  that  a  statutory  requirement  as  to  notice  cannot 
be  waived  -by  the  parties,  it  was  held  in  Warner  v.  National  Life 
Ass'n,  100  Mich.  157,  58  N.  W.  667,  that  a  condition  in  a  policy  that, 
in  case  no  notice  was  given,  insured  should  forward  to  the  company 
an  amount  equal  to  the  previous  assessment,  was  inoperative  to 
prevent  insured's  beneficiary  to  take  advantage  of  the  defects  in 
a  notice  sent  insured.  But  in  Railway  Passenger  &  Freight  Con- 
ductors' Mut.  Aid  &  Benefit  Ass'n  v.  Leonard,  82  111.  App.  214,  the 
court  took  the  position  that,  if  a  member  paid  no  attention  to  no- 
tices requiring  payment  of  an  assessment  within  thirty  days  up  to 
the  time  of  his  death  four  months  after  receipt  of  the  notice,  such 
conduct  was  a  waiver  of  technical  defects  in  the  notice. 

(b)   Mode  and  sufficiency  of  notice. 

If  a  particular  method  of  giving  notice  is  provided  for,  a  sub- 
stantial compliance  with  such  provision  is  necessary,  and  a  member 
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will  not,  as  a  general  rule,  be  bound  by  a  notice  given  in  any  other 
than  the  prescribed  manner,  especially  if  a  forfeiture  may  result 
from  a  noncompliance  with  the  requirement  of  the  notice. 

Reference  may  be  made  to  Northwestern  Traveling  Men's  Ass'n  v. 
Schauss,  51  111.  App.  78;  Supreme  Lodge  Knights  of  Honor  v.  Dal- 
berg,  3T  III.  App.  145,  affirmed  138  111.  508,  28  N.  E.  785;  Magiunis 
V.  New  Orleans  Cotton  Exch.  Mut.  Aid  Ass'n,  43  La.  Ann.  1136,  10 
South.  180;  Siebert  v.  Supreme  Council  of  Chosen  Friends,  23  Mo. 
App.  268. 

The  burden  of  proving  that  notice  has  been  given  substantially 
in  the  manner  required  lies  on  the  association  (Siebert  v.  Supreme 
Council  of  Order  of  Chosen  Friends,  23  Mo.  App.  268).  And 
where  notice  of  assessment  is  required,  without  any  qualification 
as  to  manner,  mere  constructive  notice  to  the  local  agents  of  an 
association  is  not  notice  to  the  members  (Coyle  v.  Kentucky  Gran- 
gers' Mut.  Ben.  Soc,  8  Ky.  Law  Rep.  604,  2  S.  W.  676).  But  in 
such  case  the  notice  must  be  personal,  and  actually  received  by  the 
member,  before  it  becomes  binding  on  him. 

Railway  Passenger  &  Freight  Conductors'  Mut.  Aid  &  Ben.  Ass'n  v.- 
Loomis,   43   111.    App.    599;     Same   v.    Leonard,    82   111.   App.    214; 
Courtney  v.  United  States  Masonic  Ben.  Ass'n  (Iowa)  53  N.  W.  238; 
Stewart  v.  Supreme  Council  American  Legion  of  Honor,  36  Mo. 
App.  319. 

Under  this  rule  it  is  not  sufficient  that  a  notice,  properly  ad- 
dressed and  stamped,  is  mailed  to  a  member,  but  it  must  be  actually 
received. 

Robbins  v.  American  Mut.  Aid  Soc,  11  Ky.  Law  Rep.  580;  Merriman 
v.  Keystone  Mut.  Ben.  Ass'n,  138  N.  Y.  116,  33  N.  E.  738,  affirming 
63  Hun,  635,  18  N.  Y.  Supp.  305;  Crockett  v.  Order  of  Red  Cross, 
24  Ohio  Cir.  Ct  R.  421;  McCorkle  v.  Texas  Benev.  Ass'n,  71  Tex. 
149,  8  S.  W.  516.  In  Courtney  v.  United  States  Masonic  Ben.  Ass'n 
(Iowa)  53  N.  W.  238,  it  was  held  that  if  an  insured  was  ill  at  the 
time  a  letter  containing  a  notice  was  brought  from  the  post  office, 
and  unable  to  understand  or  transact  any  business,  and  so  remained 
until  his, death,  before  which  time  the  letter  was  not  opened,  there 
was  not  a  sufficient  notice  of  the  assessment. 

But,  where  there  is  proof  that  a  notice  was  sent  by  mail,  it  will 
be  presumed,  in  the  absence  of  proof  to  the  contrary,  that  it  was 
actually  received. 

Benedict  v.  Grand  Lodge  A.  O.  U.  W.,  48  Minn.  471,  51  N.  W.  371;  Bet- 
tenhasser  v.  Templars  of  Liberty  of  America,  68  N.  Y.  Supp.  505, 
58  App.  Div.  61- 
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If  the  laws  of  an  association  provide  that  the  sending  of  notice 
by  mail  to  a  member's  last  known  post  office  address  shall  be  legal 
notice,  or  the  intent  appears  from  the  laws  of  the  association  to  be 
that  the  mailing  of  a  notice  shall  fix  a  member's  liability,  a  notice 
properly  mailed  to  a  member's  last  known  address  is  sufficient, 
though  never  in  fact  received  by  him. 

Union  Mut  Ace.  Ass'n  v.  Miller,  26  111.  App.  230;  Weakly  v.  Northwest- 
ern Benev.  Mut.  Aid  Ass'n,  19  111.  App.  327;  Northwestern  Travel- 
ing Men's  Ass'n  v.  Schauss,  51  III.  App.  78;  Protection  Life  Ins. 
Co.  V.  Palmer,  81  111.  88;  Epstein  v.  Mutual  Aid  &  Benev.  Life 
Ins.  Ass'n,  28  La.  Ann.  938;  Forse  v..  Supreme  Lodge  Knights  of 
Honor,  41  Mo.  App.  106;  Survick  v.  Valley  Mut.  Life  Ass'n  (Va.)  23 
S.  B.  223;  Modern  Woodmen  of  America  v.  Tevis,  117  Fed.  369,  54 
O.  C.  A.  293. 

However,  in  order  that  a  notice  by  mail  shall  be  sufficient,  the 
notice  must  be  placed  in  the  post  office,  properly  directed,  and 
stamped  (Haskins  v.  Kentucky  Grangers'  Mut.  Ben.  Soc,  7  Ky. 
Law  Rep.  371).  And  placing  a  notice  properly  addressed  and 
stamped  upon  a  desk  from  which  the  mail  carrier,  when  he  delivers 
mail,  takes  letters  so  left  to  deposit  them  in  the  mail,  is  not  a  mail- 
ing of  the  notice  (Molloy  v.  Supreme  Council  of  Catholic  Mut.  Ben. 
Ass'n,  93  Iowa,  504,  61  N.  W.  928).  So,  if  a  notice  is  sent  to  a 
wrong  address  through  the  fault  of  the  association  or  its  employes, 
there  is  no  notice,  unless  it  is  actually  received. 

Molloy  V.  Supreme  Council  of  Catholic  Mut.  Ben.  Ass'n,  93  Iowa,  504, 
61  N.  W.  928;  Waterworth  v.  American  Order  of  Druids,  164  Mass. 
574,  42  N.  E.  106.  The  notice  must  be  sent  to  insured's  last  known 
address.  Supreme  Lodge  Knights  of  Honor  v.  Dalberg,  37  111.  App. 
145,  affirmed  138  111.  508,  28  N.  E.  785;  Northwestern  Traveling 
Men's  Ass'n  v.  Schauss,  148  111.  304,  35  N.  E.  747,  affirming  51  111. 
App.  78. 

The  burden  of  proving  that  a  notice  was  properly  mailed  is  on 
the  association  (Van  Etten  v.  Grand  Lodge  A.  O.  U.  W.  [N.  J. 
Sup.]  60  Atl.  210)  ;  and  evidence  of  the  secretary  of  an  associa- 
tion, whose  duty  it  is  to  make  and  mail  notices,  as  to  his  methods 
in  preparing  and  sending  the  notices,  is  competent  for  the  purpose 
of  proving  the  service  of  such  notices,  though  he  may  have  no  dis- 
tinct recollection  of  sending  the  particular  notice  in  question  (Na- 
tional Union  v.  Shipley,  92  111.  App.  355).  If  the  secretary  testifies 
that,  while  he  has  no  recollection  of  putting  a  particular  notice 
for  an  assessment  into  an  envelope  and  addressing  it  to  a  particular 
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member,  he  followed  his  usual  custom  of  mailing  a  notice  to  each 
and  every  member,  this  is  prima  facie  evidence  of  notice  (National 
Union  v.  Hunter,  99  111.  App.  146,  affirmed  Hunter  v.  National 
Union,  197  111.  478,  64  N.  E.  356),  and  throws  the  burden  of  show- 
ing the  contrary  on  the  adverse  party  (Railway  Passenger  & 
Freight  Conductors'  Mut.  Aid  &  Ben.  Ass'n  v.  Leonard,  82  111.  App. 
214).  But  a  finding  that  notice  was  not  mailed  to  the  insured  will 
not  be  disturbed,  where  mailing  is  proved  only  by  the  general 
course  of  business  of  the  insurer  (Garretson  v.  Equitable  Mutual 
Life  &  Endowment  Ass'n,  74  Iowa,  419,  38  N.  W.  127).  And  in 
King  V.  Masonic  Life  Ass'n,  87  Hun,  591,  34  N.  Y.  Supp.  563,  it 
was  held  that  while  evidence  of  a  custom  to  send  out  notices  of 
assessment  on  the  1st  of  each  month,  and  that  according  to  its 
books  a  notice  had  been  mailed  to  the  certificate  holder,  might  be 
considered  as  bearing  on  the  question  of  notice,  it  was  not  sufficient 
to  throw  on  plaintiff  the  burden  of  proving  that  the  notice  was  not 
received.  Where  there  is  evidence  that  notices  of  an  assessment 
were  sent  to  the  members  of  the  association,  but  no  direct  evidence 
that  notice  was  actually  mailed  to  insured,  the  association  is  not 
entitled  to  have  a  verdict  directed  in  its  favor  (Jackson  v.  North- 
western Mut.  Relief  Ass'n,  78  Wis.  463,  47  N.  W-  733) ;  but  a  jury 
will  be  justified  in  finding  that  notice  was  sent  to  insured  (Back- 
dahl  V.  Grand  Lodge  A.  O.  U.  W.,  46  Minn.  61,  48  N.  W.  454). 
And  if  the  evidence  is  conclusive  that  the  notice  was  not  received, 
a  finding  that  the  notice  was  not  mailed  is  warranted  (Hannum  v. 
Waddill,  135  Mo.  153,  36  S.  W.  616). 

In  Mutual  Reserve  Fund  Life  Ass'n  v.  Hamlin,  139  U.  S.  297,  11  Sup. 
Ct.  614,  35  L..  Ed.  167,  it  -was  held  that  under  the  facts  disclosed  it 
•was  a  question  for  the  Jury  whether  or  not  a  notice  had  been  mail- 
ed. And  in  Payn  v.  Mutual  Relief  See,  2  How.  Prae.  N.  S.  (N.  Y.) 
220,  it  was  held  that  where  the  secretary  had  no  personal  recollec- 
tion of  writing  a  notice,  or  memoranda  showing  mailing,  though  he 
felt  sure  that  he  had  mailed  it,  and  there  was  countervailing  proof 
of  an  inferential  character,  the  proof  was  not  sufficient. 

Though  the  laws  of  an  order  provide  for  written  or  printed  no- 
tices, a  personal  notice,  to  which  the  insured  responds  by  a  promise 
to  pay,  is  sufficient  to  put  him  in  default  (Thibert  v.  Supreme 
Lodge  Knights  of  Honor,  78  Minn.  448,  81  N.  W.  220,  47  L.  R.  A. 
136,  79  Am.  St.  Rep.  412).  And  though  it  is  customary  for  a  so- 
ciety to  give  notice  by  mail,  yet  if  a  member  actually  received  no- 
tice of  an  assessment,  and  voluntarily  notifies  the  lodge,  through 
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its  secretary,  that  he  will  not  pay  them,  or  consent  that  they  shall 
be  paid  or  assumed  for  him  by  another,  and  that  he  has  determined 
to  sever  his  connection  with  the  order,  there  is  a  waiver  of  the  no- 
tice through  the  mail'  (Supreme  Council  Catholic  Knights  of  Amer- 
ica V.  Winter's  Adm'r,  108  Ky.  Ml,  55  S.  W.  908).  Where  a  by- 
law provides  that  the  secretary  shall  notify  the  members  of  all 
dues  and  assessments,  and  that  the  local  secretary  shall  serve  no- 
tice of  assessments  and  dues  on  the  members  of  the  local  board  per- 
sonally or  by  mail,  a  notice  of  dues  and  assessments  to  a  member 
of  the  local  board,  made  in  due  form,  and  signed  by  the  general  sec- 
retary, and  served  by  the  local  secretary,  is  sufficient  (Payn  v.  Mu- 
tual Relief  Soc.,  2  How.  Prac.  N.  S.  [N.  Y.]  220).  In  Wallace  v. 
Fraternal  Mystic  Circle,  127  Mich.  387,  86  N.  W.  853,  the  rules  of 
the  association  provided  that  notice  of  an  assessment  should  be 
served  by  mail,  or  at  assured's  residence,  or  in  person.  A  mes- 
senger testified  that  he  delivered  a  notice  of  assessment  at  insured's 
store,  and  that,  if  insured  was  present,  he  handed  it  to  him,  and,  if 
not,  to  a  clerk..  He  did  not  state  how  many  similar  notices  he  had 
handed  to  the  clerk,  nor  did  it  affirmatively  appear  that  any  prior 
to  the  last  were  so  served.  This  was  held  not  to  show  that  assured 
had  waived  his  right  to  be  served  at  his  residence. 

If  it  is  so  provided,  notice  may  be  given  by  publication  for  a 
specified  number  of  times.  But  in  such  case  the  notice  does  not 
become  effective  until  it  has  been  published  the  designated  number 
of  times  (Fitzpatrick  v.  Mutual  &  Benev.  Life  Ins.  Ass'n,  25  La. 
Ann.  443).  So  calls  for  assessments  may  be  made  through  the 
medium  of  a  paper  published  by  the  order  and  mailed  to  each  mem- 
ber, and  in  such  case  an  affidavit  as  to  the  publication  and  mailing 
of  a  paper  containing  a  call  for  an  assessment  is  admissible  to  show 
notice  of  an  assessment  (Rambousek  v.  Supreme  Council  of  the 
Mystic  Toilers,  119  Iowa,  263,  93  N.  W.  277).  But  if  the  constitu- 
tion of  an  association  requires  actual  notice  to  be  given,  and  then 
provides  that  on  the  publication  of  an  official  journal  notices  shall 
be  given  through  that  medium,  as  was  the  case  in  Crockett  v.  Order 
of  Red  Cross,  24  Ohio  Cir.  Ct.  R.  421,  the  mailing  of  a  paper  con- 
taining a  notice  to  a  member  is  not  sufficient,  but  the  paper  must 
be  actually  received.  So  it  appears  to  be  held,  in  Mutual  Relief 
Soc.  of  Widows  and  Orphans  of  U.  A.  O.  D.  v.  Billau,  5  Ohio  Dec. 
217,  3  Am.  Law  Rec.  546,  that  actual  notice  is  necessary,  though 
notice  by  publication  is  provided  for.  While  it  may  be  sufficient 
to  give  notice  by  posting,  if  that  is  the  method  of  notice  provided 
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for  by  the  laws  of  an  association,  still  if  a  company,  whose  charter 
provides  for  notice  by  posting,  adopts  the  practice  of  sending  writ- 
ten notices  by  mail  to  a  particular  class  of  members,  such  practice 
is  binding  on  the  association  (Gunther  v.  New  Orleans  Exchange 
Mut.  Aid  Ass'n,  40  Ija.  Ann.  776,  5  South.  65,  2  L.  R.  A.  118,  8  Am. 
St.  Rep.  554). 

That  a  member  of  a  mutual  benefit  association  knew  of  the  levy 
of  an  assessment  is  a  fact  from  which  the  jury,  in  a  suit  on  the 
certificate,  may,  but  are  not  bound  to,  infer  that  he  was  properly 
notified  of  the  assessment. 

Siebert  v.  Supreme  Council  of  Chosen  Friends,  23  Mo.  App.  268;   Stew- 
art V.  Supreme  Council  American  Legion  of  Honor,  36  Mo.  App.  319. 

Where  notice  of  assessments  is  required  to  be  sent  to  the  ad- 
dresses of  members  as  they  appear  on  the  books  of  the  association, 
a  notice  to  a  husband  is  not  sufficient  notice  to  his  wife,  though 
both  are  members  (Garbutt  v.  Citizens'  Life  &  Endowment  Ass'n, 
84  Iowa,  293,  51  N.  W.  148)  ;  and,  where  notice  is  required  to  be 
given  by  the  secretary  of  an  association,  a  notice  given  by  others 
claiming  to  be  managers  is  insufficient  (Bates  v.  Detroit  Mut.  Ben. 
Ass'n,  51  Mich.  587,  17  N.  W.  67).  The  fact  that  a  member  makes 
application  for  reinstatement  does  not  amount  to  an  admission  of 
notice,  according  to  Supreme  Lodge  Knights  of  Honor  of  the  World 
V.  Johnson,  78  Ind.  110.  But  in  Hansen  v.  Supreme  Lodge  Knights 
of  Honor,  140  111.  301,  29  N.  E.  1121,  a  different  position  was  taken ; 
the  Supreme  Court  of  Illinois  holding  that  an  application  for  re- 
instatement operated  as  waiver  of  defects  in  a  notice,  thereby  re- 
versing the  decision  of  the  Appellate  Court  in  the  same  case  (40 
111.  App.  216). 

(i)   Time  of  payment. 

When  the  laws  of  an  association  provide  for  a  forfeiture  on  a 
failure  to  pay  assessments  promptly,  time  is  of  the  essence  of  the 
contract,  and  a  member  must  pay  his  assessments  on  the  day  they 
become  due,  or  within  the  time  allowed  for  payment,  if  he  wishes 
to  avoid  a  suspension  or  termination  of  his  insurance,  unless  the 
association  expressly  or  impliedly  extends  the  time  for  payment 
(Drum  V.  Benton,  13  App.  D.  C.  245).  As  it  often  is  necessary  to 
send  notice  of  assessments,  in  order  that  there  shall  be  a  liability 
on  the  part  of  members  to  pay,  and  as  such  notices  generally  allow 
a  certain  time  within  which  payment  may  be  made,  it  becomes  im- 
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portant  when  the  time  allowed  by  the  notice  actually  expires. 
Where  there  is  a  question  as  to  the  time,  after  notice,  within  which 
an  assessment  must  be  paid  to  avoid  a  forfeiture,  the  articles  of  the 
association  will  govern,  instead  of  by-laws  adopted  by  the  directors 
(Shelden  v.  National  Masonic  Ace.  Ass'n,  122  Mich.  403,  81  N.  W. 
266).  Usually  notices  are  sent  by  mail,  and  require  payment  with- 
in a  certain  period  after  the  date  tliereof.  Where  such  is  the  case, 
it  is  generally  held  that  the  "date  of  the  notice"  is  not  the  date 
printed  or  written  on  the  notice,  or  the  day  on  which  the  notice  is 
mailed,  but  is  the  day  on  which  it  is  received,  or  should  be  received 
in  the  due  course  of  mail. 

Ferrenbach  v.  Mutual  Reserve  Fund  Life  Ass'n,  121  Fed.  945,  59  C.  C. 
A.  307;  Grand  Lodge  Illinois  Independent  Order  of  Mutual  Aid  v. 
Besterfield,  37  111.  App.  522;  Northwestern  Traveling  Men's  Ass'n 
V.  Schauss,  51  111.  App.  78;  Protection  Life  Ins.  Co.  v.  Palmer,  81 
111.  88;  United  States  Mutual  Accident  Ass'n  v.  Mueller,  151  111.  254, 
37  N.  E.  882;  Cronin  v.  Supreme  Council  Royal  League,  199  111.  228, 
65  N.  B.  323,  93  Am.  St.  Rep.  127;  National  Mut.  Ben.  Ass'n  v.  Mil- 
ler, 85  Ky.  88,  2  S.  W.  900,  8  Ky.  Law  Rep.  731.  In  Bridges  v.  Na- 
tional Union,  73  Minn.  486,  76  N.  W.  270,  77  N.  W.  411,  the  Supreme 
Court  of  Minnesota  inclines  to  the  same  view,  though  it  contents 
itself  with  holding  that  for  the  purpose  of  that  case  the  term  "date 
of  notice"  meant  the  day  of  mailing  or  receipt  of  the  notice,  with- 
out determining  whether  the  former  or  latter  date,  in  case  they  are 
different,  Is  the  day  meant.  A  similar  rule  also  finds  support  in 
Williams  v.  Young  Men's  Life  Ass'n,  11  Am.  Law  Rec.  48,  6  Ohio 
Dec.  1168.  But  in  the  Ferrenbach  Case,  Sanborn,  C.  J.,  dissents 
from  the  majority  opinion,  and  holds  that  the  term  should  be  lit- 
erally coustrued,^citing  Yoe  v.  B.  C.  Howard  M.  M.  B.  A.,  63  Md.  86, 
In  support  of  his  dissent. 

If  a  policy  requires  insured  to  pay  an  assessment  within  a  cer- 
tain time  after  the  death  of  a  member,  notice  to  be  given  by  pub- 
lication in  a  newspaper  a  specified  number  of  times,  the  time  for 
the  payment  of  an  assessment  does  not  begin  to  run  until  the  last 
day  of  publication. 

Wetmore  v.  Mutual  Aid  &  Ben.  Life  Ass'n,  23  La.  Ann.  770;  Fltzpat- 
rick  V.  Mutual  &  Benev.  life  Ins.  Co.,  25  La.  Ann.  443. 

It  is,  of  course,  obvious  that,  if  a  policy  requires  assessments  to 
be  paid  within  a  specified  time  after  receipt  of  notice  thereof,  the 
time  within  which  the  assessment  can  be  paid  is  to  be  computed 
from  the  date  on  which  insured  receives  the  notice,  and  not  from 
the  date  of  the  notice,  or  the  date  on  which  it  is  mailed  (Great 
Western  Mut.  Aid  Ass'n  v.  Colmar,  7  Colo.  App.  275,  43  Pac.  159). 
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So,  if  the  laws  of  an  association  provide  for  a  forfeiture  if  a  member 
fails  to  pay  an  assessment  within  a  certain  time  after  notice  has 
been  served  on  him,  or  sent  to  him,  the  time  does  not  begin  to  run 
until  he  has  had  actual  notice  (American  Mut.  Aid  Soc.  v.  Quire, 
7  Ky.  Law  Rep.  671).  Where  the  articles  of  an  association  require 
assessments  to  be  paid  within  a  given  time  after  a  member  has 
been  "notified,"  time  does  not  begin  to  run  against  a  member  until 
he  receives  the  notice,  or  ought  to  have  received  it  in  the  ordinary 
course  of  mails,  though  it  is  also  provided  that  mailing  a  notice 
shall  constitute  notification  (Shelden  v.  National  Masonic  Ace. 
Ass'n,  122  Mich.  403,  81  N.  W.  266).  On  the  other  hand,  if  an  assess- 
ment is  required  to  be  paid  within  a  specified  time  of  the  "date  of 
the  assessment,"  such  date  is  the  date  of  the  mailing  of  the  notice 
of  assessment  (Railway  Passenger  &  Freight  Conductors'  Mut. 
Aid  Ass'n  v.  Thompson,  91  111.  App.  580).  If  a  policy  provides 
that  it  shall  lapse  on  a  failure  to  pay  an  assessment  within  30  days 
after  mailing  of  the  notice  of  such  assessment,  this  does  not  mean 
that  insured  shall  be  allowed  30  days  after  receipt  of  notice  within 
which  to  make  his  payment  (Teeter  v.  United  Life  &  Accident  Ins. 
Ass'n,  42  N.  Y.  Supp.  119, 11  App.  Div.  259). 

In  Kentucky  Life  &  Accident  Ins.  Co.  v.  Kaufman,  102  Ky.  6, 
42  S.  W.  1104,  it  appeared  that  insured  agreed  to  pay  a  mortuary 
premium  within  30  days  from  date  of  policy,  and  thereafter  bi- 
monthly on  the  5th  of  the  moijth,  or  "within  thirty  days  from  day 
on  which  notice  bears  date,"  and  that  the  insurance  was  conditioned 
on  insured's  payment  of  assessments  within  30  days  after  they  were 
due.  The  court  took  the  position  that  notice  of  an  assessment  was 
to  be  given  on  the  5th  of  the  month,  the  day  it  became  payable, 
and  that  insured  had  30  days  thereafter  in  which  to  make  pay- 
ment. Where  payments  are  to  be  made  quarterly  in  certain 
months,  no  date  being  specified,  the  payments  are  not  due  until 
the  last  day  of  the  month  (Northey  v.  Bankers'  Life  Ass'n,  110 
Cal.  547,  42  Pac.  1079).  So,  where  there  is  nothing  in  the  by-laws 
requiring  monthly  dues  to  be  paid  in  advance,  they  may  be  paid 
at  any  time  during  the  month,  and  a  member  who  dies  before  the 
end  of  a  month  without  paying  that  month's  dues  is  not  in  arrears 
(Weiss  V.  Tennant,  2  Misc.  Rep.  213,  21  N.  Y.  Supp.  252).  And  if 
the  laws  of  an  association  provide  that  a  member  shall  forfeit  his 
rights  when  he  is  in  arrears  with  his  dues  and  assessments  (Bukof- 
zer  V.  United  States  Grand  Lodge  I.  O.  S.  B.,  61  Hun,  625,  15  N. 
Y.  Supp.  922),  or  with  his  local  lodge  dues  (Wiggin  v.  Knights  of 
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Pythias  [C.  C]  31  Fed.  122),  for  six  months,  and  the  dues  are  not 
demandable  at  the  beginning  of  the  term  for  which  they  are  levied, 
but  at  the  end  of  that  term,  the  insurance  is  not  forfeited  for  non- 
payment of  dues  until  six  months  have  elapsed  after  the  end  of 
the  term  for  which  the  dues  were  called,  as  insured  would  not  be 
in  arrears  until  the  dues  became  demandable,  though  they  could 
be  paid  prior  thereto.  So  where,  as  in  Coyle  v.  Kentucky  Grangers' 
Mut.  Ben.  Soc,  8  Ky.  Law  Rep.  604,  2  S.  W.  676,  the  by-laws  pro- 
vide that  upon  the  death  of  a  member  the  secretary  shall  notify 
the  members,  through  its  local  agents,  and  each  member  shall  with- 
in 10  days  thereafter  pay  his  dues,  and  if  he  neglects  to  pay  for  40 
days  shall  forfeit  his  membership,  the  provision  must  be  construed 
to  mean  that,  the  local  agents  being  notified,  they  must  notify  the 
members  within  10  days  thereafter,  and  upon  receipt  of  such  notice 
the  members  for  the  first  time  become  legally  bound  to  pay  the 
assessments,  and  must  pay  within  40  days. 

By  the  constitution  and  by-laws  involved  in  Strasser  v.  Staats, 
59  Hun,  143,  13  N.  Y.  Supp.  167,  members'  dues  accrued  weekly, 
and  a  forfeiture  by  the  member  of  all  lodge  benefits  was  prescribed 
in  case  he  should  be  in  arrears  for  dues  over  the  amount  of  13 
weeks ;  but  the  dues  were  uniformly  charged  and  collected  weekly. 
It  was  held  that  the  phrase  "accrued  weekly"  did  not  mean  "pay- 
able weekly,"  but  that  the  dues  were  payable  quarterly.  And  in 
Mills  v.  Rebstock,  29  Minn.  380,  13  N.  W.  162,  it  was  held  that 
when  dues  were  only  required  to  be  paid  on  or  before  the  first 
meeting  of  each  quarter,  and  it  did  not  appear  at  what  time  such 
first  meeting  was  held,  except  that  there  were  regular  meetings 
each  week,  at  the  time  of  the  trial,  this  was  not  sufficient  evidence 
to  support  a  forfeiture. 

In  computing  the  time  within  which  payment  of  an  assessment 
must  be  made  after  notice,  in  order  to  prevent  a  forfeiture,  the  day 
of  the  date  of  such  notice  is  to  be  excluded. 

Supreme  Council  A-  L.  H.  v.  Gootee,  89  Fed.  941,  32  C.  C.  A.  436;   Pro- 
tection Life  Ins.  Co.  v.  Palmer,  81  111.  88. 

So  if  the  last  day  for  the  payment  of  an  assessment  falls  on  a 
Sunday,  and  it  is  provided  by  statute  that  in  case  the  day  for  the 
performance  of  a  contract  is  a  holiday  the  contract  may  be  per- 
formed on  the  next  business  day,  an  insured  has  until  the  next  suc- 
ceeding business  day  on  which  to  make  payment  (Northey  v.  Bank- 
ers' Life  Ass'n,  110  Cal.  547,  42  Pac.  1079). 
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<j)   Extension  of  time. 

While  it  is  true  that  the  time  for  the  payment  of  premiums  is  of 
the  essence  of  the  contract,  so  that  prompt  payment  of  assessments 
is  necessary  to  prevent  a  termination  of  the  insurance,  the  associa- 
tion, or  an  authorized  person  acting  for  it,  can  grant  an  extension 
of  the  time  allowed  for  pa3nnent.  Thus,  though  a  policy  provide 
that  the  premium  shall,  in  the  absence  of  any  other  agreement,  be 
payable  quarterly  on  specified  days,  it  may  be  agreed  by  parol  that 
payment  may  be  made  subsequent  thereto  within  a  certain  number 
of  days  (Kentucky  Grangers'  Mut.  Ben.  Soc.  v.  Adams,  13  Ky. 
Law  Rep.  589).  So,  if  the  time  for  payment  of  a  note  given  for 
membership  is  extended,  no  forfeiture  of  the  certificate  of  member- 
ship can  be  declared  for  a  failure  to  pay  the  note  when  first  due 
(Kansas  Protective  Union  v.  Whitt,  36  Kan.  760,  14  Pac.  275,  59 
Am.  Rep.  607).  The  extension  of  time  may  be  implied,  and  need 
not  be  based  on  an  express  agreement.  Thus  it  was  held,  in  Mc- 
Cowan  V.  Northwestern  Legion  of  Honor,  98  Iowa,  118,  67  N.  W. 
89,  that  the  sending  of  notices  of  subsequent  assessments  to  a  de- 
linquent member  with  a  request  that  the  assessments  therein  men- 
tioned be  paid  in  order  that  the  member  maintain  his  standing, 
amounted  to  an  extension  of  time  for  payment  of  the  overdue  as- 
sessment. So  a  custom  of  an  association  to  accept  dues  after  they 
are  due  may  make  a  payment  of  dues  after  maturity  a  full  compli- 
ance with  the  insurance  contract. 

Chad  wick  v.  Order  of  Triple  Alliance,  56  Mo.  App.  463;  Andre  v.  Modern 
Woodmen  of  America,  76  S.  W.  710,  102  Mo.  App.  377;  Teekemeyer 
V.  Supreme  Council  Royal  Templars  of  Temperance,  4  App.  Div. 
537,  40  N.  Y.  Supp.  23. 

But  the  mere  fact  that  the  local  secretary  of  an  order  permitted 
a  member  of  two  years'  standing  to  pay  two  monthly  assessments 
after  the  time  for  payment  had  expired  does  not  show  a  custom, 
binding  on  the  order,  to  receive  assessments  tendered  after  the  time 
for  payment  has  expired  (Fraternal  Union  of  America  v.  Hurlock 
fTex.  Civ.  App.]  75  S.  W.  639).  So,  a  mere  unauthorized  custom  of 
a  local  lodge  or  collector  thereof  to  receive  assessments  after  ma- 
turity without  the  knowledge  of  the  supreme  lodge  does  not  op- 
erate as  an  extension  of  time  for  payment. 

United  Modems  v.  Pike  (Tex.  Civ.  App.)  76  S.  W.  774;  Field  v.  National 
Council  Knights  &  Ladles  of  Security,  89  N.  W.  773,  64  Neb.  226. 
Especially  Is  this  true  if  the  collector's  authority  is  expressly  lim- 
ited by  the  contract    Eaton  v.  Supreme  Lodge  Knights  of  Honor,  8 
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Fed.  Cas.  275;  Modern  Woodmen  of  America  v.  Tevis,  117  Fed.  369, 
54  C.  C.  A.  293;  Supreme  Council  of  Boyal  Arcanum  v.  Taylor, 
121  Fed.  66,  57  C.  C.  A.  406. 

But  in  Whiteside  v.  Supreme  Conclave  Improved  Order  of  Hep- 
tasophs  (C.  C.)  82  Fed.  275,  it  was  said  that  a  provision  in  the  laws 
of  an  insurance  order,  having  a  supreme  and  subordinate  con- 
claves, that  the  officers  of  the  latter  should  be  the  agents  of  the 
members,  and  not  of  the  supreme  conclave,  for  any  purpose  what- 
ever, will  not  prevent  the  act  of  the  collector  of  assessments  of  a 
subordinate  conclave,  in  granting  an  extension  of  time  to  pay  an 
assessment,  from  being  binding  on  the  supreme  conclave,  where 
such  officer,  in  fact,  in  making  such  collections,  acted  as  its  agent, 
and  not  as  agent  of  the  member,  and  he  had  been  in  the  habit  of 
granting  such  extensions  without  objection.  The  fact  that  it  is 
provided  in  a  policy  that  after  it  has  been  in  operation  for  a  speci- 
fied number  of  years  a  recovery  may  be  had  on  the  death  of  insured, 
though  he  may  have  omitted  to  pay  assessments  for  a  period  not 
exceeding  6  months,  he  being  allowed  30  days  for  the  payment  of 
assessments,  does  not  give  the  insured  the  absolute  right  to  con- 
tinue his  insurance  on  payment  of  subsequent  assessments  before, 
the  expiration  of  6  months,  as,  on  default  in  payment  of  an  assess- 
ment within  30  days  after  date  thereof,  iuBured's  rights  under  the 
contract  are  terminated.  It  is  only  in  case  tiis  death  occurs  within 
6  months  of  the  default  that  the  provision  saves  a  right  of  recovery 
to  the  beneficiary.  (Mutual  Reserve  Fund  Life  Ass'n  v.  Lovenberg, 
24  Tex.  Civ.  App.  355,  59  S.  W.  314.) 

(b)   Payment  before  death  of  insured. 

Though  an  assessment  may  be  said  to  be  payable  as  soon  as  it 
is  levied  and  notice  thereof  is  given  a  member,  the  member  has 
the  time  allowed  by  the  laws  or  rules  of  the  association  after  levy 
and  notice  in  which  to  make  payment,  in  order  to  prevent  a  for- 
feiture or  suspension  of  his  certificate.  He  cannot  be  adjudged  in 
default  until  this  time  has  elapsed.  Hence,  if  a  member  should  die 
after  levy  and  notice  of  an  assessment,  but  before  the  lapse  of  the 
time  allowed  for  payment,  his  failure  to  pay  the  assessment  does 
not  forfeit  the  certificate. 

Reference  may  be  made  to  Grand  Lodge  Illinois  Independent  Order  of 

Mutual  Aid  V.  Besterfield,  37  111.  App.  522;  Protection  Life  Ins.  Co. 

V.  Palmer,  81  111.  88;    Moore  v.  Order  of  Railway  Conductors  of 

America,  90  Iowa,  721,  57  N.  W.  623;    Elmer  t.  Mutual  Ben.  Life 

Ass'n,  64  Hun,  639,  19  N.  Y.  Supp.  289. 


MUTUAL  BENEFIT  CERTIFICATES.  2367 

This  rule  applies,  even  though  insured's  death  occurs  the  last  day 
of  the  period  allowed  for  the  payment  of  the  assessment. 

Northey  t.  Bankers'  Life  Ass'n,  110  Cal.  547,  42  Pae.  1079;  Supreme 
Tribe  of  Ben  Hur  v.  Hall,  24  Ind.  App.  316,  56  N.  E.  780.  Contra: 
Keichenbach  v.  Ellerbe,  115  Mo.  588,  22  S.  W.  573. 

Under  this  rule  a  payment  of  an  assessment  within  the  time  al- 
lowed is  sufficient  to  keep  the  certificate  in  force,  though  the  pay- 
ment is  made  by  the  beneficiary  after  the  death  of  the  member 
(Bankers'  &  Merchants'  Mut.  Ben.  Ass'n  v.  Stapp,  77  Tex.  517,  14 
S.  W.  168,  19  Am.  St.  Rep.  772).  If  the  charter  and  by-laws  allow 
a  period  of  grace  for  the  payment  of  assessments,  a  tender  of  pay- 
ment within  the  period,  though  after  the  death  of  the  certificate 
holder,  is  sufficient  to  prevent  a  forfeiture  (Wright  v.  Supreme 
Commandery  Knights  of  the  Golden  Rule,  87  Ga.  426,  13  S.  E.  564, 
14  L.  R.  A.  283).  But  it  is  not  necessary  to  a  preservation  of  the 
beneficiary's  rights  that  payment  of  the  assessment  be  made,  where 
insured  dies  before  the  expiration  of  the  time  allowed  for  payment, 
as  the  death  of  the  insured  fixes  the  liability  of  the  association,  and 
this  liability  cannot  be  affected  by  any  failure  to  pay  thereafter. 
In  such  a  case  the  assessment  payable  at  insured's  death  will  be 
deducted  from  the  amount  due  the  beneficiary  under  the  policy  or 
certificate  (Kentucky  Life  &  Ace.  Ins.  Co.  v.  Kaufman,  102  Ky.  6, 
42  S.  W.  1104).  Hdwever,  a  payment  of  delinquent  assessments 
after  the  death  of  a  member  will  not  vitalize  the  forfeited  contract 
or  work  a  reinstatement  of  the  insured. 

Supreme  Lodge  Knights  of  Honor  v.  Jones  (Ind.  App.)  69  N.  E.  718.  See, 
also,  Coyne  v.  New  York  Longshoremen's  Protective  Ass'n,  13  Daly 
(N.  T.)  1,  and  Brown  v.  Grand  Council  Northwestern  I;egion  of 
Honor,  81  Iowa,  400,  46  N.  W.  1086.  But,  of  course,  this  rule  does 
not  apply  where  the  policy  was  in  force  at  the  date  of  insured's 
death,  and  the  payment  only  covered  current  dues  (Supreme  Tribe 
of  Ben  Hur  v.  Hall,  24  Ind.  App.  316,  56  N.  E.  780,  79  Am.  St.  Rep. 
262). 

And  a  provision  in  a  certificate  that  suspension  of  a  member  for 
nonpayment  of  dues  may  be  avoided  by  the  subsequent  payment, 
"if  the  member  is  living,"  does  not  authorize  a  reinstatement  of  a 
deceased  delinquent  member  by  a  tender  of  dues  after  his  death 
(Harvey  v.  Grand  Lodge  A.  O.  U.  W.,  50  Mo.  App.  472).  A  case 
of  particular  interest  is  Burkheiser  v.  Mutual  Ace.  Ass'n  of  the 
Northwest,  61  Fed.  816,  10  C.  C.  A.  94,  18  U.  S.  App.  704,  26  L. 
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R.  A.  112.  The  defendant  in  that  case  insured  members  against 
injuries  received  during  membership  and  against  death  resulting 
from  such  injuries  within  90  days  after  the  accident.  An  assess- 
ment was  levied,  payable  30  days  after  its  date.  After  the  levying 
of  the  assessment,  but  before  the  expiration  of  the  30  days  allowed 
for  its  payment,  plaintiff's  decedent,  who  was  a  member  of  defend- 
ant association,  received  injuries  from  which  he  died  within  90 
days.  The  assessment  was  not  paid  when  due,  and  deceased's 
membership  in  defendant  association  was  terminated  before  his 
death.  But  the  court  held  that  defendant's  liability  was  fixed  by 
the  accident  causing  the  injuries,  so  that  the  termination  of  de- 
ceased's membership  did  not  relieve  defendant  from  liability  for  the 
death  resulting  therefrom  within  the  specified  time. 

<1)   Payment  or  tender  of  premiums  in  general. 

If  an  assessment  is  tendered  the  proper  officer  before  the  day 
on  which  it  falls  due,  there  can  be  no  forfeiture  of  the  insurance  for 
nonpayment  of  the  assessment  (Lavin  v.  Grand  Lodge  A.  O.  U. 
W.  of  Missouri,  78  S.  W.  325, 104  Mo.  App.  1),  A  deposit  of  money 
for  premiums  with  a  bank,  subject  to  the  order  of  the  company,  in 
accordance  with  an  agreement  with  the  insurer's  agent  that  he 
get  the  money  when  premiums  are  due,  is  equivalent  to  tender 
(Denison  v.  Masons'  Fraternal  Ace.  Ass'n  of  America,  69  N.  Y. 
Supp.  291,  59  App.  Div.  294).  But  a  tender  which  is  only  con- 
ditional, as,  for  instance,  on  the  association's  release  of  a  lien  im- 
posed by  a  new  by-law  (Friediander  v.  Mutual  Reserve  Fund  Life 
Ass'n,  69  N.  Y.  Supp.  618,  34  Misc.  Rep.  285),  is  insufificient.  So 
a  tender  after  the  expiration  of  the  proper  time  for  payment  will 
not  bind  the  association,  especially  if  the  tender  is  made  by  third 
persons. 

Supreme  Conclave  Knights  of  Damon  v.  Warwick,  35  S.  B.  645,  110 
Ga.  388;  Scheele  v.  State  Home  Lodge  of  Farmers'  Mutual  Pro- 
tection, 63  Mo.  App.  277. 

Where  no  provision  is  made  as  to  the  mode  of  remitting  assess- 
ments or  dues,  the  iiisured  is  bound  to  see  that  the  money  is  actually 
received  by  the  insurance  company  within  the  specified  time.  But 
if  directions  are  given  the  insured  in  regard  to  the  manner  in  which 
he  shall  make  remittance,  as,  for  instance,  that  remittance  be  made 
by  money  order  or  draft,  the  right  to  forfeit  the  insurance  for  non- 
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payment  is  waived  if  the  insured  complies  with  the  directions. 
When  he  has  complied  with  the  directions  to  remit  the  money  by 
post  office  order  or  draft,  he  has  a  right  to  suppose  it  will  be  re- 
ceived within  the  ordinary  time  of  transferring  letters  from  the  one 
point  to  the  other,  and  that  his  assessment  is  paid,  and  he  cannot 
be  expected  to  know  to  the  contrary  until  notified  by  the  company, 
or  until  the  lapse  of  a  reasonable  time  to  receive  a  notice  from  the 
company  without  a  -recognition  of  the  receipt  of  the  money.  Not 
until  then  can  insured  be  expected  to  act,  and  take  immediate  steps 
to  correct  the  failure  in  transmitting  his  assessment.  (Protection 
Life  Ins.  Co.  v.  Foote,  79  111.  361.)  So  if  the  amount  due  to  a 
company  by  a  member  is  paid  by  an  order  on  the  member's  em- 
ployer, and  the  company  receives  this  in  lieu  of  cash,  this  binds 
the  company,  unless  the  member  is  notified  of  the  nonpayment  of 
the  order  (National  Ben.  Ass'n  v.  Jackson,  114  111.  533,  2  N.  E.  414). 
If  a  policy  merely  provides  that  a  failure  to  pay  an  assessment  with- 
in a  specified  time  shall  be  evidence  of  £f  decision  to  terminate  the 
membership,  the  remittance  of  an  unsigned  check  in  due  time  on  a 
bank  in  which  insured  has  funds  is  stiificient  to  rebut  the  presump- 
tion of  an  intention  to  abandon  the  contract,  and  the  duty  rests  on 
the  company  of  notifying  insured  of  his  failure  to  sign  the  check 
(Greenwald  v.  United  Life  Ins.  Ass'n,  18  Misc.  Rep.  91,  42  N.  Y. 
Supp.  973).  And  if  there  is  evidence  that  an  insured  mailed  a 
check  to  the  company,  which  in  due  course  of  mail  should  have 
reached  the  company  in  time,  and  evidence  tending  to  show  that 
it  did  not  reach  the  company  until  too  late,  the  question  of  payment 
is  for  the  jury  (National  Masonic  Ace.  Ass'n  v.  Burr,  44  Neb.  256, 
62  N.  W.  466). 

A  payment  of  the  amount  of  the  assessments  provided  for  in  an 
insurance  contract  will  bind  the  company,  though  it  is  lower  than 
permitted  by  the  charter  of  the  association,  as  the  insured  is  not 
charged  with  notice  of  the  articles  of  incorporation  (Watts  v. 
Equitable  Mut.  Life  Ass'n  of  Waterloo,  111  Iowa,  90,  82  N.  W. 
441).  Though  a  policy  which  provides  that,  if  premiums  are  not 
paid  when  due,  the  risk  will  be  suspended  until  receipt  of  the  pre- 
mium within  30  days,  requires  payment  to  be  made  at  the  home 
office,  yet  if  the  company  arrange  with  a  bank  at  the  residence 
of  the  insured  to  receive  such  payments  until  the  date  they  become 
due,  and  notify  insured  of  the  authority  of  such  bank,  this  con- 
stitutes a  waiver  of  the  place  of  payment,  so  that  payments  to  the 
bank  on  or  about  the  date  they  become  due  will  prevent  a  suspen- 
B.B.lNs.— 149 
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sion  of  the  risk,  but  payments  made  after  that  date  will  suspend 
the  policj'  until  payment  is  received  at  tjie  home  office  within  30 
days  of  the  date  it  became  due,  and  during  the  lifetime  of  the 
insured.  But  an  agreement  by  an  agent,  when  taking  an  applica- 
tion, to  make  payments  falling  due  on  the  policy  for  the  assured  for 
a  specified  time,  is  not  binding  on  the  company,  and  does  not  au- 
thorize payment  to  the  agent,  instead  of  at  the  home  oiifice,  as  re- 
quired by  the  contract.  (Parker  v.  Knights  Templars'  &  Masons' 
Life  Indemnity  Co.  [Neb.]  97  N.  W.  281.)  Assessments  may  be 
paid  by  an  agreement  of  a  member  to  do  printing  and  furnish  sup- 
plies to  the  association,  and  an  agreemftit  to  accept  payment  in 
this  manner  (Bixby  v.  Grand  Lodge  A.  O.  U.  W.,  101  Iowa,  505, 
70  N.  W.  737)  is  not  in  violation  of  the  requirements  that  assess- 
ments be  paid  on  or  before  a  certain  date,  as  the  printing  and  sup- 
plies for  which  the  association  has  power  to  contract  are  equivalent 
to  advance  payments. 

Though  payments  are  required  to  be  made  to  the  collector  of  a 
local  lodge,  a  payment  direct  to  the  supreme  officers  will  bind  the 
association,  if  accepted  (Farrie  v.  Supreme  Council  Catholic  Ben. 
Legion,  15  N.  Y.  St.  Rep.  155).  So  a  payment  according  to  cus- 
tom to  one  authorized  by  the  head  of  the  order  to  receive  pay- 
ments and  turn  them  over  to  the  local  collector  binds  the  order 
(Supreme  Council  American  Legion  of  Honor  v.  Orcutt,  119  Fed. 
682,  56  C.  C.  A.  294). 

In  the  absence  of  any  rule  to  the  contrary,  the  payment  of  as- 
sessments in  arrears  may  be  made  by  a  beneficiary  (O'Grady  v. 
Knights  of  Columbus,  62  Conn.  223,  25  Atl.  111).  And  under  sim- 
ilar circumstances  the  dues  of  a  member  may  be  kept  up  by  the 
subordinate  lodge  to  which  such  member  belongs  (Order  of  United 
Commercial  Travelers  of  America  v.  McAdam,  125  Fed.  358,  '61  C. 
C.  A.  22). 

A  receipt  for  payment  of  an  assessment  is,  in  the  absence  of  any 
other  showing,  not  only  sufficient  evidence  of  payment,  but  evi- 
dence of  very  high  character  (Independent  Order  of  Foresters  v. 
Haggerty,  86  111.  App.  31).  And  where  the  application  indorsed  on 
a  policy  provides  that  the  "binding  receipt,"  when  its  number  is  in- 
serted in  the  policy,  "shall  be  conclusive  evidence  that  the  above 
amount  has  been  paid,"  and  the  policy  itself  declares  that  it  shall  be 
incontestable,  except  for  fraud,  the  insurer  is,  as  against  the  ben- 
eficiary, estopped  to  assert  that  the  amount  acknowledged  in  the 
policy  and  in  the  "binding  receipt"  to  have  been  received  were  not 


MUTUAL  BENEFIT  CERTIFICATES.  2371 

paid  (Kline  v.  National  Ben.  Ass'n,  111  Ind.  462,  11  N.  E.  620,  60 
Am.  Rep.  703). 

In  Finerty  v.  Supreme  Council  Catholic  Knights  of  America  (Iowa)  84 
N.  W.  990,  It  was  held  that  under  the  facts  the  question  of  payment 
was  for  the  jury. 

(m)   Payment  or  tender  to  officers  ot  agents. 

Payment  of  dues  or  assessments  to  an  officer  designated  to  col- 
lect and  receive  them  is  payment  to  the  association,  though  the 
officer  does  not  turn  the  money  over  to  the  association  until  after 
the  member's  death  (Weiss  v.  Tennant,  2  Misc.  Rep.  213,  21  N.  Y. 
Supp.  252) ;  and  a  tender  to  one  whom  the  proper  officer  has  recog- 
nized as  authorized  to  receive  such  assessments  is  valid  (Supreme 
Lodge  Knights  of  Honor  v.  Davis,  26  Colo.  252,  58  Pac.  595).  So 
payment  of  an  assessment  to  the  secretary  is  a  sufficient  compli- 
ance with  a  by-law  requiring  payment  to  the  assistant  secretary 
(La  Marsh  v.  L'Union  St.  Jean  Baptiste  Soc,  68  N.  H.  229,  38 
Atl.  1045).  But  payment  to  a  local  examining  physician,  who 
does  not  represent  the  company  in  the  matter  of  receiving  assess- 
ments, is  not  such  a  payment  as  will  prevent  the  policy  from 
lapsing  (Teeter  v.  United  Life  Ins.  Ass'n,  159  N.  Y.  411,  54  N.  E. 
72).  And  payment  by  check  to  an  officer  is  not  sufficient,  where 
the  insured  requests  the  officer  to  hold  the  check  until  further  or- 
ders. In  such  case,  the  officer  is  the  agent  of  the  drawer  of  the 
check,  and  holds  it  subject  to  his  order,  and  not  in  payment  of 
dues.     (Drum  v.  Benton,  13  App.  D.  C.  245.) 

Where  it  has  for  a  long  time  been  the  practice  of  an  officer  to 
receive  dues  from  members  and  pay  them  to  the  society,  the  latter 
will  be  estopped  to  deny  the  officer's  authority  to  accept  dues 
(Roeding  v.  Sons  of  Moses  [Com.  PL]  11  N.  Y.  Supp.  712).  So, 
although  payments  are  required  to  be  made  to  a  designated  officer, 
a  payment  to  one  who  has  for  more  than  two  years  accepted  pay- 
ments from  members  and  remitted  to  the  designated  officer  is  suf- 
ficient, as  the  association  will  be  presumed  to  have  knowledge  of 
and  ratified  the  method  pursued  in  making  collections  (Supreme 
Council  American  Legion  of  Honor  v.  Orcutt,  119  Fed.  682,  56  C. 
C.  A.  294,  certiorari  denied  190  U.  S.  558,  23  Sup.  Ct.  854,  47  L. 
Ed.  1183).  However,  payment  to  an  officer  not  authorized  to  col- 
lect the  dues  does  not  bind  the  association,  though  such  officer  has 
fre-quently  received  dues  from  members  (Littleton  v.  Wells  &  Mc- 
Comas  Council,  No.  14,  J.  O.  U.  A.  M.,  56  Atl.  798,  98  Md.  453). 
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And  tender  of  an  assessment  to  one  not  authorized  to  receive  it, 
and  who  informs  the  person  making  the  tender  what  officers  pay- 
ment must  be  made  to,  does  not  bind  the  company,  though  the  per- 
son to  whom  the  tender  is  made  has  been  in  the  habit  of  receiving 
assessments  from  different  members,  receipting  therefor,  and  pay- 
ing them  over  to  the  proper  officer  (Toelle  v.  Central  Verein  Der 
Gegenseitigen  Unterstuetzungs  Gesellschaft  Germania,  97  Wis. 
322,  72  N.  W.  630).  And  where  the  officer  authorized  to  accept 
dues  is  required  to  be  under  bond,  and  the  notice  requires  payment 
to  such  officer,  a  tender  of  payment  to  an  officer  not  under  bond, 
and  his  refusal  to  accept  it,  on  the  grouncf  that  the  member  is  sus- 
pended, are  ineffectual  to  bind  the  society,  though  it  is  customary 
for  the  secretary  and  other  officers  to  receive  such  payments  (La- 
zensky  v.  Supreme  Lodge  Knights  of  Honor  [City  Ct.  N.  Y.]  3  N. 
Y.  Supp.  52).  But  if  it  was  provided  that  such  officer,  who  had  no 
office,  might  be  permitted  to  select  an  assistant,  and  it  had  been 
the  uniform  practice  of  members  to  make  payment  to  the  wife  of 
the  officer  at  his  house,  in  his  absence,  and  her  authority  was 
not  questioned,  she  would  be  treated  as  his  assistant,  so  that  a  pay- 
ment to  her  would  prevent  forfeiture  (Anderson  v.  Supreme  Coun- 
cil Order  of  Chosen  Friends,  135  N.  Y.  107,  31  N.  E.  1092).  And 
as  a  general  proposition  the  authority  of  a  clerk  or  assistant  to  the 
financial  officer  to  receive  payments  may  be  implied  from  the  fact 
that  he  has  been  permitted  to  receive  and  receipt  for  like  payments. 

Independent  Order  of  Foresters  v.  Haggerty,  86  111.  App.  31;    Supreme 
Forest  of  Woodmen  Circle  v.  Stretton,  68  Kan.  403,  75  Pac.  472. 

However,  where  a  member  has,  except  as  to  one  time,  sent  all 
his  assessments  and  dues  to  the  home  office,  as  required  by  his  con- 
tract, an  arrangement  with  an  agent  whereby  he  is  to  remit  pre- 
miums as  they  fall  due  out  of  funds  in  his  possession  belonging  to 
insured  does  not  prevent  a  forfeiture,  where  the  agent  fails  to  make 
the  remittance,  though  it  has  been  customary  for  a  number  of  other 
policy  holders  in  the  vicinity  to  hand  such  agent  the  amounts  due 
the  company,  and  for  him  to  remit  it  to  the  home  office  (Co-opera- 
tive Life  Ass'n  v.  McConnico,  53  Miss.  233).  In  Van  Houten  v. 
Pine,  36  N.  J.  Eq.  133,  it  appeared  that  a  member,  being  sick  on 
receiving  notice  of  an  assessment,  offered  the  money  to  one  of  the 
directors,  who  made  a  friendly  call  upon  him,  but  he  did  not  take  it, 
saying  that  he  would  pay  it.    The  director  did  not  offer  to  pay  it 


MUTUAL  BENEFIT  CERTIFICATES.  2373 

until  after  the  expiration  of  the  time  for  payment,  when  the  treas- 
urer refused  to  accept  it.  It  was  held,  upon  complaint  of  the  ben- 
eficiary, that  it  was  not  certain  that  the  bill  would  be  dismissed  for 
want  of  merits  on  the  hearing,  and  therefore  a  demurrer  for  want 
of  equity  should  be  overruled. 

(n)    Same — Subordinate  lodge  or  officer  thereof   as   agent  of   supreme 
body. 

Where  the  local  lodge  of  a  mutual  benefit  society  admits  a  mem- 
ber, collects  his  admission  fee  and  all  assessments  levied  upon  him, 
and  remits  such  assessments  to  the  supreme  lodge  or  directory  of 
the  society,  such  local  lodge  is  to  be  regarded  as  the  agent  of  the 
supreme  lodge  or  directory,  to  the  extent  that  payment  of  assess- 
ments to  it  is  a  payment  to  the  higher  body  of  the  order ;  and  its 
default  in  paying  to  the  higher  body  of  the  order  the  assessments 
paid  to  it  by  its  members  does  not  affect  the  rights  of  such  mem- 
bers. 

Supreme  Tent  of  Knights  of  Maccabees  of  the  World  v.  Valck,  79  111. 
App.  185;  Supreme  Lodge  Order  of  Mutual  Protection  v.  Melster, 
68  N.  E.  454,  204  111.  527,  affirming  105  III.  App.  471;  Supreme  Tent 
K.  of  M.  of  the  World  v.  Volkert,  25  Ind.  App.  627,  57  N.  E.  203. 

And  this  rule  applies,  even  though  the  by-laws  provide  that  of- 
ficers of  subordinate  lodges  shall  be  the  agents  of  members  (Wag- 
ner V.  Supreme  Lodge  Knights  and  Ladies  of  Honor,  128  Mich.  660, 
87  N.  W.  903),  or  a  constitutional  provision  of  the  grand  lodge 
prohibits  a  subordinate  lodge  or  officers  thereof  from  acting  as 
agents  of  the  grand  lodge,  unless  expressly  authorized  so  to  do 
(Schlosser  v.  Grand  Lodge  of  Brotherhood  of  Railroad  Trainmen, 
94  Md.  362,  50  Atl.  1048).  So  where  local  lodges  are  the  agents 
for  the  collection  of  dues  of  a  corporation,  whose  directory  is  elected 
by  the  lodges,  a  beneficiary's  right  to  recover  is  not  defeated  by 
the  fact  that  the  local  lodge  has  not  forwarded  the  dues  paid  by 
the  deceased,  as  the  local  lodge  is  as  much  the  agent  of  the  cor- 
poration as  the  agent  of  the  members  (Schunck  v.  Gegenseitiger 
Wittwen  und  Waisen  Fond,  44  Wis.  369). 

In  harmony  with  the  rules  stated  in  regard  to  subordinate  lodges 
as  agents  of  the  supreme  body  is  the  generally  accepted  doctrine 
that  where  a  member  is  distinctly  required  to  pay  his  assessments 
and  dues  to  a  designated  officer  of  his  subordinate  lodge,  and  there 
is  no  other  method  of  payment  provided,  the  officer  of  the  sub- 
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ordinate  lodge  will  be  deemed  to  be  the  agent  of  the  supreme  body 
to  receive  and  forward  payments. 

Supreme  Lodge  Order  of  Mutual  Protection  v.  Melster,  105  111.  App.  471t 
Supreme  Tent  K.  of  M.  of  the  World  v.  Volkert,  25  Ind.  App.  627, 
57  N.  E.  203;  Fraternal  Aid  Ass'n  v.  Powers,  67  Kan.  420,  73  Pac. 
65. 

And  this  doctrine  is  applicable,  even  though  it  is  provided  by 
the  laws  of  the  order  that  the  subordinate  officer  designated  to  re- 
ceive and  forward  payments  is  to  be  regarded  as  the  agent  of  the 
member  of  the  subordinate  lodge.  The  dyties  of  an  officer  deter- 
mine the  question  of  his  agency.  (Supreme  Tribe  of  Ben  Hur  v. 
Hall,  24  Ind.  App.  316,  56  N.  E.  780.)  As  said  in  Supreme  Lodge 
K.  P.  V.  Withers,  20  Sup.  Ct.  611,  177  U.  S.  260,  44  L.  Ed.  762  (af- 
firming 59  U.  S.  App.  177,  89  Fed.  160,  32  C.  C.  A.  182),  a  provision 
making  a  subordinate  officer  the  agent  of  members  should  not  be 
given  effect  when  manifestly  contrary  to  the  facts  of  the  case  or 
opposed  to  the  interests  of  justice. 

That  subordinate  officers  authorized  to  make  collections  are  the  agents 
of  the  supremo  body  for  the  making  of  such  collections,  provisions 
to  the  contrary  notwithstanding,  is  also  asserted  in  Modern  Wood- 
men of  America  v.  Tevis,  111  Fed.  113,  49  0.  C.  A.  256;  Parliament 
of  Prudent  Patricians  of  Pompeii  v.  Marr,  20  App.  D.  C.  363;  Su- 
preme Lodge  Knights  of  Honor  v.  Davis,  58  Pac.  595,  26  Colo.  252; 
Reed  v.  Ancient  Order  of  the  Red  Cross,  69  Pac.  127,  8  Idaho,  409; 
Supreme  Lodge  K.  H.  v.  Jones  (Ind.  App.)  69  N.  B.  718;  Murphy  v. 
Independent  Order  of  Sons  and  Daughters  of  Jacob,  77  Miss.  830,  27 
South.  624,  50  L.  R.  A.  Ill;  McMahon  v.  Supreme  Tent  Knights  of 
the  Maccabees  of  the  World,  151  Mo.  522,  52  S.  W.  884;  Howard  v. 
Bankers'  Union  of  the  World,  94  Mo.  App.  442,  68  S.  W.  369;  Andre 
v.  Modern  Woodmen  of  America,  102  Mo.  App.  377,  76  S.  W.  710; 
Brown  v.  Supreme  Court  Independent  Order  of  Foresters,  72  N.  Y. 
Supp.  806,  66  App.  Div.  259,  affirming  70  N.  Y.  Supp.  397,  34  Misc. 
Rep.  556;  Bragaw  v.  Supreme  Lodge  Knights  and  Ladies  of  Honor, 
38  S.  B.  905,  128  N.  C.  354,  54  L.  R.  A.  602. 

In  Ancient  Order  of  the  Pyramids  v.  Drake,  66  Kan.  538,  72  Pac. 
239,  the  court  held  that,  where  the  laws  of  the  association  required 
payments  to  be  made  to  a  subordinate  officer,  a  provision  making 
such  officer  the  agent  of  members  was  invalid  on  the  ground  that, 
though  it  was  competent  for  the  association  to  make  rules  binding 
on  its  members,  such  rules  must  be  reasonable,  and  such  as  would 
not  change  the  contract  or  alter  the  rights  of  the  parties. 
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Under  the  rules  stated,  an  association  will  be  bound  where  a 
member  has  made  his  payments  to  the  proper  officer,  though  the 
amount  has  not  actually  been  forwarded  to  the  supreme  body  within 
the  time  required. 

Supreme  Lodge  Knights  of  Pythias  v.  Withers,  177  TJ.  S.  260,  20  Sup. 
Ct.  611,  44  L.  Ed.  762,  affirming  59  U.  S.  App.  177,  89  Fed.  160,  32 
C.  O.  A.  182;  Brotherhood  of  Railroad  Brakemen  v.  Knowles,  39 
111.  App.  47;  Supreme  Tribe  of  Ben  Hur  v.  Hall,  24  Ind.  App.  316,  56 
N.  B.  780,  79  Am.  St  Rep.  262;  Murphy  v.  Independent  Order  of  Sons 
and  Daughters  of  Jacob,  77  Miss.  830,  50  L.  R.  A.  Ill,  27  South.  624; 
Weiss  V.  Tennant,  2  Misc.  Rep.  213,  21  N.  Y.  Supp.  252;  Brown  v. 
Supreme  Court  I.  O.  F.,  70  N.  Y.  Supp.  397,  34  Misc.  Rep.  556,  af- 
firmed 72  N.  Y.  Supp.  806,  66  App.  Div.  259. 

As  indicated,  the  question  of  a  subordinate  officer's  agency  with 
reference  to  payments  is  dependent  on  the  officer's  actual  rela- 
tions to  the  supreme  body,  and  therefore  it  is  necessary  for  a  court 
to  have  information  as  to  what  authority  the  officer  is  actually 
given  by  the  laws  of  the  order  before  it  can  be  determined  whether 
or  not  payment  to  an  officer  of  a  subordinate  lodge  would,  in 
legal  contemplation,  be  payment  to  the  supreme  body  (O'Connell 
V.  Supreme  Conclave  Knights  of  Damon,  102  Ga.  143,  28  S.  E. 
282,  66  Am.  St.  Rep.  159).* 

(o)   Application  of  fnnds  to  payment. 

Where  a  member  of  a  mutual  insurance  association  has  on  de- 
posit with  the  association  sufficient  funds  applicable  to  the  pay- 
ment of  dues  and  assessments  for  the  payment  of  assessments  or 
dues  maturing,  sudi  funds  must  be  applied  by  the  association  to 
maturing  payments  in  order  to  prevent  a  forfeiture. 

Reference  may  be  made  to  Supreme  Lodge  Order  of  Mutual  Protection 
V.  Meister,  68  N.  B.  454,  204  111.  527,  affirming  105  111.  App.  471; 
Logsdon  v..  Supreme  Lodge  Fraternal  Union  of  America,  34  Wash. 
666,  76  Pac.  292;  Supreme  Lodge  of  Patriarchs  of  America  v.  Welch, 
57  Pac.  115,  60  Kan.  858;  Knight  v.  Supreme  Council  Order  of  Cho- 
sen Friends,  53  Hun,  631,  6  N.  Y.  Supp.  427;  Fraternal  Aid  Ass'n  v. 
Powers,  67  Kan.  420,  73  Pac.  65;  Demings  v.  Supreme  Lodge 
Knights  of  Pythias  of  the  World,  48  N.  Y.  Supp.  649,  20  App.  Div. 
622. 

This  rule  applies,  even  though  the  member  having  money  on 
deposit  with  an  association  may  not  have  authorized  its  applica- 

*  See,  also,  ante,  yol.  1,  p.  68. 
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tion  to  the  payment  of  maturing  assessments,  as  it  is  against  the 
poHcy  of  the  law  to  permit  a  society  to  forfeit  a  contract  for  non- 
payment of  an  assessment  when  it  has  in  its  possession  the  money 
of  a  member  to  an  amount  covering  the  assessment,  and  has  the 
power  to  apply  the  money  as  a  payment  (Supreme  Lodge  Order 
of  Mutual  Protection  v.  Meister,  105  111.  App.  471).  And  where 
the  financier  of  a  lodge  has  accepted  funds  on  deposit  for  the 
payment  of  anticipated  assessments,  it  is  immaterial  that  the  duties 
of  his  office  do  not  require  him  to  receive  money  for  assessments 
before  they  are  payable,  if,  in  doing  so,  he  has  not  contravened 
any  positive  law  of  the  organization;  and  the  financier  cannot 
return  the  money  deposited  to  the  beneficiary  without  the  mem- 
ber's knowledge,  so  as  to  cause  a  suspension  by  reason  of  a  failure 
to  pay  an  accruing  assessment  (Grand  Lodge  A.  O.  U.  W.  v. 
Scott,  3  Neb.  [Unof.]  845,  93  N.  W.  190 ;  Id.,  97  N.  W.  637,  3  Neb. 
[Unof.]  851).  In  other  words,  the  association  cannot  misapply 
the  funds  in  its  possession  in  such  a  way  as  to  make  the  member 
in  arrears  for  assessments  and  dues  which  rightfully  should  have 
been  paid  out  of  the  funds  in  the  association's  possession.  Thus, 
where  a  member  pays  more  than  the  regular  weekly  assessment 
calls,  without  specific  directions  as  to  the  application  of  the  surplus, 
the  money  cannot  thereafter  be  applied  to  pay  a  death  assess- 
ment, of  which  he  has  no  notice,  in  such  a  way  as  to  place  him  in 
arrears  for  weekly  dues  (Crumpton  v.  Pittsburg  Council,  No.  117, 
1  Pa.  Super.  Ct.  613,  38  Wkly.  Notes  Cas.  335) ;  and,  where  an 
insured  pays  sufficient  funds  to  cover  future  assessments,  the  money 
cannot  be  applied  to  assessments  for  which  he  is  not  liable,  so  as 
to  make  him  in  arrears. 

Elliot  V.  Grand  Lodge  A.  O.  V.  W.,  2  Kan.  App.  430,  42  Pac.  1009; 

Evarts  v.  United  States  Mut.  Ace.  Ass'n,  61  Hun,  624,  16  N.  Y. 

Supp.  27. 

But  an  association  is  not  obliged  to  apply  funds  due  a  member  as 
salary  or  wages  to  assessments,  so  as  to  prevent  a  forfeiture  of  the 
member's  policy  or  certificate. 

Ijeffiugwell  V.  Grand  Lodge  A.  O.  TJ.  W.,  86  Iowa,  279,  53  N.  W.  243; 
Pister  v.  Keystone  Mut.  Ben.  Ass'n,  3  Pa.  Super.  Ct.  50. 

Likewise  a  forfeiture  will  not  be  prevented  by  the  mere  fact 
that  the  financial  officer  of  the  association  has  on  hand  funds  in  a 
personal  account  for  the  benefit  of  the  member  (Gross  Loge  Des 
Deutschen  Ordens  Der  Harugari  Des  Staates  lUinois  v.  Laercher, 
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41  III.  App.  462).  But  where  sick  benefits  in  excess  of  maturing 
dues  are  owing  by  an  association  to  a  member,  they  should  be 
applied  to  the  payment  of  dues  to  prevent  a  default. 

Coliamlbian  Relief  Fund  Ass'n  v.  Hopper,  53  N.  B.  1051,  24  Ind.  App.  169; 
Rogers  v.  Union  Benevolent  Soc.  No.  2,  23  Ky.  Law  Rep.  928,  64 
S.  "W.  444,  55  Li.  R.  A.  605.  See,  also,  Robertson  v.  Local  Union  No. 
64,  United  Brotherhood  of  Carpenters  and  Joiners  of  America,  50 
N.  Y.  Supp.  673,  23  Misc.  Rep.  142. 

However,  a  member  is  not  entitled  to  have  sick  benefits  due  him 
applied  to  the  payment  of  maturing  assessments,  though  it  be 
provided  that  sick  benefits  shall  be  applied  to  the  payment  of  dues. 

Eaton  V.  Supreme  Lodge  Knights  of  Honor,  8  Fed.Cas.275;  Hawkshaw  v. 
Supreme  Lodge  Knights  of  Honor  (C.  C.)  29  Fed.  770;  Hansen  v. 
Supreme  Lodge  K.  of  H.,  140  111.  301,  29  N.  E.  1121;  b  Ancient  Or- 
der United  Workmen  v.  Moore,  1  Ky.  Law  Rep.  93. 

Though  it  is  provided  by  a  contract  which  requires  the  payment 
of  assessment  by  insured  that,  in  case  of  his  default,  insured's 
guaranty  deposit  may  be  applied  in  payment  of  assessments,  but 
no  provision  is  made  for  replacing  the  fund  when  used,  the  guar- 
anty deposit  does  not  operate  to  continue  a  membership  in  force 
after  default  in  the  payment  of  dues  or  assessments,  as  such  deposit 
is  for  the  protection  of  other  members,  and  the  defaulting  mem- 
ber has  no  interest  therein  (Mee  v.  Bankers'  Life  Ass'n,  69  Minn. 
210,  72  N.  W.  74).  But  a  contrary  rule  will,  of  course,  apply,  if 
the  assessments  are  to  be  collected  from  the  guaranty  fund  (Purdy 
V.  Bankers'  Life  Ass'n,  101  Mo.  App.  91,  74  S.  W.  486).  And  where 
an  insured  is  entitled  to  share  in  the  surplus  or  guaranty  fund  of 
the  association,  for  which  he  receives  a  bond,  and  the  laws  of 
the  association  require  it  to  apply  this  share  to  the  payment  of 
assessments  without  notice  or  request  from  insured,  and  without 
surrender  of  the  bond,  it  must  be  so  applied,  though  the  bond 
requires  that  it  be  surrendered  when  applied  to  assessments 
(Knights  Templars'  &  Masons'  Life  Indemnity  Co.  v.  Vail,  206  111. 
404,  68  N.  E.  1103,  affirming  105  111.  App.  331). 

In  Montour  v.  Grand  Ix)dge  A.  O.  U.  W.,  38  Or.  47,  62  Pac.  524,  It  was 
held  that  under  the  facts  insured  had  no  surplus  with  the  associa- 
tion for  the  payment  of  assessments. 

B  This  is  apparently  sen  affirmance  of  Honor,  40  111.  App.  216,  which  decision 
Hansen  t.   Supreme  Lodge  Knights  of      was  to  the  same  effect. 
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(p)    Ezonses  foT  nonpayment. 

Where  payments  on  a  certificate  are  refused,  unless  the  member 
complies  with  conditions  which  he  is  not  required  to  comply  with 
according  to  his  contract,  as,  for  instance,  furnishing  a  health 
certificate,  when  he  is  not  in  arrears  (Boyce  v.  Royal  Circle,  lOi 
Mo.  App.  528,  79  S.  W.  495),  or  the  association  would  not,  by 
reason  of  an  attempted  expulsion,  receive  payments  (Byram  v. 
Sovereign  Camp  W.  of  W.,  108  Iowa,  430,  79  N.  W.  144,  75  Am. 
St.  Rep.  265),  or  has  wrongfully  suspended  a  member  or  forfeited 
his  membership  (Supreme  Council  American  Legion  of  Honor  v. 
Orcutt,  119  Fed.  682,  56  C.  C.  A.  294),  or  has  on  unwarranted 
grounds  refused  to  accept  payments,  a  failure  to  pay  or  tender 
subsequent  assessments  will  not  prejudice  the  rights  of  the  in- 
sured and  his  beneficiary,  until  after  notice  of  a  readiness  to  re- 
ceive the  payments  has  been  brought  home  to  him. 

Supreme  Lodge  Knights  of  Honor  v.  Davis,  58  Pae.  595,  26  Colo.  252; 
Supreme  Council  Order  of  Chosen  Friends  v.  Bailey,  21  Ky.  Law 
Rep.  1627,  55  S.  W.  888;  Wagner  v.  Supreme  Lodge  Knights  and 
Ladies  of  Honor,  128  Mich.  660,  87  N.  W.  903;  Grand  Lodge  A.  O. 
U.  W.  V.  Scott,  97  N.  W.  637,  3  Neb.  (Unof.)  851;  Denison  v.  Ma- 
sons' Fraternal  Ace.  Ass'n  of  America,  69  N.  Y.  Supp.  291,  59  App. 
Div.  294. 

So  if  a  member  is,  after  diligent  inquiry,  unable  to  find  the  sub- 
ordinate officer  to  whom  payments  are  required  to  be  made  (Sov- 
ereign Camp  Woodmen  of  the  World  v.  Hicks  [Tex.  Civ.  App.] 
84  S.  W.  425),  or  if  the  subordinate  officer  refuses  to  accept  the 
assessment  on  the  ground  that  he  is  in  doubt  as  to  his  authority 
to  receipt  it  (Foresters  of  America  v.  HoUis  [Kan.]  78  Pac.  160), 
a  failure  to  pay  the  assessment  does  not  entitle  the  association  to 
a  forfeiture.  And  if  a  default  is  due  to  the  company's  failure  to 
draw  on  insured  according  to  custom,  and  insured  cannot  be  rein- 
stated because  of  impaired  health,  the  company  is  estopped  to  in- 
sist on  a  forfeiture  (McCorkle  v.  Texas  Benev.  Ass'n,  71  Tex.  149, 
8  S.  W.  516).  LiTcewise,  if  the  lodge  to  which  a  member  has 
presented  his  transfer  card  neglects  to  act  on  his  application,  and 
thus  prevents  him  from  paying  his  dues,  such  misconduct  of  the 
local  lodge  will  prevent  the  grand  lodge  from  relying  on  the  de- 
fense of  nonpayment  of  dues  in  an  action  on  the  certificate  (Schlos- 
ser  V.  Grand  Lodge  of  Brotherhood  of  Railroad  Trainmen,  50  Atl. 
1048,  94  Md.  362). 


MUTUAL  BENEFIT  CERTIFICATES.  2379 

Where  a  notice  is  necessary,  it  is  obvious  that  there  can  be  no 
forfeiture  unless  proper  notice  has  in  due  time  been  given  in  proper 
form  and  manner. 

Reference  may  be  made  to  Great  Western  Mut.  Aid  Ass'n  v.  Colmar,  7 
Colo.  App.  275,  43  Pac.  159;  Mutual  Endowment  Assessment  Ass'n 
V.  Bssender,  59  Md.  463;  Globe  Reserve  Mut.  Life  Ins.  Co.  v.  DufCy, 
76  Md.  293,  25  Atl.  227;  Bridges  v.  National  Union,  77  N.  W.  411, 
73  Minn.  486;  Hannum  v.  Waddill,  135  Mo.  153,  36  S.  W.  616; 
Supreme  Assembly  Royal  Society  of  Good  Fellows  v.  McDonald,  35 
Atl.  1061,  59  N.  J.  Law,  248;  Farrie  v.  Supreme  Council  Catholic 
Benev.  Legion,  47  Hun  (N.  T.)  639;  Keeler  V.  New  York  State  Mut. 
Ben.  Ass'n,  66  Hun,  629,  20  N.  Y.  Supp.  935;  Elmer  v.  Mutual 
Ben.  Life  Ass'n  of  America,  64  Hun,  639,  19  N.  Y.  Supp.  289,  af- 
firmed 138  N.  Y.  642,  34  N.  E.  512. 

So  an  insured's  rights  under  a  policy  are  not  lost  by  his  failure 
to  pay  an  assessment  within  a  specified  time  after  the  death  of 
a  fellow  member,  as  required  by  the  constitution  of  the  society, 
where  he  is  temporarily  absent  on  a  journey  and  has  no  knowl- 
edge of  such  death  (Mutual  Relief  Soc.  of  Druids  v.  Billau,  5 
Ohio  Dec.  217,  3  Am.  Law  Rec.  546).  But,  where  the  want  of 
sufficient  notice  is  relied  on  as  an  excuse  for  the  nonpayment  of 
an  assessment,  plaintiiT  must  prove  the  insufficiency  (Eaton  v. 
Supreme  Lodge  Knights  of  Honor,  8  Fed.  Cas.  275).  And  where 
the  laws  of  an  order  make  it  the  duty  of  a  member  to  make  in- 
quiry each  month  as  to  assessments  in  case  he  has  not  received 
notice,  and  to  pay  on  pain  of  forfeiture,  a  failure  to  give  notice 
will  not  prevent  a  forfeiture,  though  the  laws  of  the  order  require 
notice  to  be  given  of  assessments  (Chappie  v.  Sovereign  Camp 
Woodmen  of  the  World,  64  Neb.  55,  89  N.  W.  423). 

If  an  association  ceases  to  do  business,  a  failure  to  pay  dues 
for  expenses  thereafter  will  not  forfeit  a  certificate  (Burdon  v. 
Massachusetts  Safety  Fund  Ass'n,  147  Mass.  360,  17  N.  E.  874,  1 
L.  R.  A.  146).  But  the  fact  that  proceedings  for  the  dissolution 
of  an  association  are  pending  will  not  excuse  the  nonpayment  of  an 
assessment  levied  prior  to  the  institution  of  such  proceedings  (Bur- 
don V.  Massachusetts  Safety  Fund  Ass'n,  147  Mass.  360,  17  N.  E. 
874,  1  L.  R.  A.  146),  or  an  assessment  ordered  by  the  receiver 
under  authority  of  court  (In  re  Equitable  Reserve  Fund  Life  Ass'n, 
16  N.  Y.  Supp.  80,  61  Hun,  299).  So  a  policy  holder  in  an  assess- 
ment company  is  not  excused  for  a  failure  to  pay  assessments  on 
the  groand  alone  that  the  company  has  engaged  in  business  which 
is  ultra  vires,  unless  it  appears  that  his  obligations  have  thereby 
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been  changed  to  his  disadvantage  (Haydel  v.  Mutual  Reserve 
Fund  Life  Ass'n  [C.  C]  98  Fed.  200).  And  the  misappropriation 
of  funds  by  an  association  will  not  excuse  a  member's  failure  to 
pay  subsequent  assessments,  if  he  has  failed  to  make  objection 
to  the  misappropriation  (Eaton  v.  Supreme  Lodge  Knights  of 
Honor,  8  Fed.  Cas.  275).  So  the  failure  of  a  member's  agent,  to 
whom  the  payment  of  assessments  has  been  intrusted,  to  make 
payment  in  time,  is  not  an  unavoidable  accident  or  mistake,  so 
that  the  court  will  set  aside  a  forfeiture  ordered  by  reason  of 
the  default,  though  the  member  did  not  have  actual  knowledge  of 
the  default  until  a  long  time  after  the  prenrtum  became  due  (Grave- 
son  v.  Cincinnati  Life  Ass'n,  26  Wkly.  Law  Bui.  183,  11  Ohio 
Dec.  369,  affirmed  8  Ohio  Cir.  Ct.  R.  171,  6  O.  C.  D.  327).  Like- 
wise the  pendency  of  litigation  to  test  the  validity  of  a  new  by- 
law imposing  a  lien  on  the  policies  issued  by  the  association  will 
not  excuse  a  member  from  paying  his  assessment  (Friedlander  v. 
Mutual  Reserve  Fund  Life  Ass'n,  69  N.  Y.  Supp.  618,  34  Misc. 
Rep.  285).  Though  a  policy  provides  that  a  member  may  be  re- 
lieved from  the  effect  of  forfeiture  for  nonpayment  of  an  assess- 
ment on  giving  a  "valid"  excuse  to  the  officers  of  the  association, 
this  does  not  vest  in  the  officers  the  exclusive  right  to  determine 
the  validity  of  an  excuse;  but  their  determination  is  reviewable 
in  the  courts  (Dennis  v.  Massachusetts  Ben.  Ass'n,  120  N.  Y.  496, 
24  N.  E.  843,  9  L.  R.  A.  189,  17  Am.  St.  Rep.  660,  affirming  47 
Hun,  338).  Where  a  married  man  disappears,  and  is  not  heard 
from  for  seven  years,  and  when  last  heard  from  was  in  good  health, 
and  showed  no  intention  of  returning,  but  assumed  to  be  an  un- 
married man,  there  is  no  presumption  of  his  death  within  two 
years  of  his  disappearance,  so  as  to  render  valid  an  insurance  on 
his  life,  which  expired  two  years  after  his  disappearance  because 
of  nonpayment  of  assessments  (Seeds  v.  Grand  Lodge  of  Iowa  A. 
O.  U.  W',  93  Iowa,  175,  61  N.  W.  411). 

(q)    Same^Siokness  and  insanity. 

The  generally  accepted  rule  that  sickness  or  insanity  is  no  ex- 
cuse for  failure  to  pay  prenaiums  on  insurance  policies  applies  to 
the  paynient  of  assessments  on  certificates  issued  by  benevolent 
associations. 

For  support  of  this  position  it  may  be  sufficient  to  refer  to  Hawksliaw 
T.  Supreme  Lodge  of  Knlglits  of  Honor  (C.  C.)  29  Fed.  770;  Mc- 
Blhone  v.  Massachusetts  Ben.  Ass'n,  2  App.  D.  C.  397;  Grand  Lodge 
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Ancient  Order  United  Workmen  of  Illinois  v.  Jesse,  50  111.  App.  101; 
Carpenter  v.  Centennial  Life  Ass'n,  68  Iowa,  453,  27  N.  W.  456,  50 
Am.  Rep.  855;  Yoe  v.  Howard  Masonic  Mut.  Ben.  Ass'n  of  Balti- 
more City,  63  Md.  86;  Smith  v.  Sovereign  Camp  of  Woodmen  of  the 
World,  179  Mo.  119,  77  S.  W.  862;  Ingram  v.  Supreme  Council  A. 
L.  H.,  14  N.  Y.  St.  Rep.  600. 

Under  this  rule,  where  it  is  provided  that  a  notice  sent  by  mail 
shall  be  sufficient  notice,  the  fact  that  the  insured  is  insane  at 
the  time  a  notice  is  sent,  or  at  the  time  he  receives  it,  does  not 
render  the  notice  ineffective  or  the  company  liable  in  case  the  as- 
sessments are  not  paid  within  the  time  required  by  the  contract 
(Pitts  v.  Hartford  Life  &  Annuity  Ins.  Co.,  66  Conn.  376,  34  Atl. 
95,  50  Am.  St.  Rep.  96).  But  if  no  mode  of  giving  notice  was 
provided  for,  and  insured  was  too  ill  to  understand  or  transact  any 
business  when  a  notice  was  received,  and  remained  in  such  condi- 
tion until  his  death,  a  failure  to  pay  the  assessment  would  not 
work  a  forfeiture,  as  insured  was  entitled  to  receive  actual  notice 
(Courtney  v.  United  States  Masonic  Ben.  Ass'n  [Iowa]  53  N.  W. 
238). 

Where  it  is,  however,  provided  that  default  in  payments  during 
the  illness  of  a  member  shall  not  operate  to  forfeit  his  certificate, 
a  member's  failure  to  pay  his  dues  during  his  last  illness  will  not 
defeat  a  recovery  on  the  certificate  by  the  beneficiary  named  there- 
in (Grand  Lodge  A.  O.  U.  W.  v.  Brand,  29  Neb.  644,  46  N.  W.  95). 
But  a  provision  that  members  of  one  year's  standing  shall  not 
be  subject  to  forfeiture  of  membership  for  failure  to  pay  assess- 
ments during  sickness,  if  unable  to  do  so,  does  not  apply  to  relieve 
from  the  effects  of  a  default  a  member  who  had  not  been  such  for 
one  year  at  the  time  of  default  in  payment  (Sleight  v.  Supreme 
Council  of  Mystic  Toilers,  96  N.  W.  1100,  121  Iowa,  724). 

In  Curtin  v.  Grand  Lodge  A.  O.  U.  W.,  65  Mo.  App.  294,  1206,  laws  137 
and  188  of  the  Grand  Lodge  of  Missouri,  A.  O.  U.  W.,  providing  that 
a  beneficiary  memher  shall  not  become  suspended  on  dues  or  as- 
sessments during  the  time  he  shall  stand  reported  as  sick  or  dis-. 
abled,  were  construed,  and  held  not  to  prevent  a  forfeiture  of  a 
member's  benefit  certificate  by  a  failure  to  pay  assessments. 

It  is  sometimes  provided  by  benefit  societies  that  a  member  who 
is  sick  may  have  his  dues  paid  during  the  continuance  of  his  sick- 
ness on  notice  of  the  member's  sickness  being  given  to  the  asso- 
ciation. This  provision  as  to  notice  is  held  to  be  mandatory,  so 
that  notice  must  be  given  before  a  member  is  entitled  to  the 
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benefits  of  the  provision  as  to  payment  of  his  dues  by  the  associa- 
tion (Bost  V.  Supreme  Council  Royal  Arcanum,  87  Minn.  417,  92 
N.  W.  337).  Such  notice  may  be  given  for  a  member  by  any  one 
knowing  the  facts  (Smith  v.  Sovereign  Camp  of  Woodmen  of  the 
World,  77  S.  W.  862,  179  Mo.  119).  But  in  the  Smith  Case  it  was 
said  that,  where  it  is  merely  provided  that,  when  a  member  is 
sick  and  unable  to  pay  his  dues,  they  shall  be  paid  by  the  local 
lodge,  if  he  give  notice  of  his  disability,  a  notice  is  insufficient 
which  does  not  state  that  the  member  is  unable  to  pay.  Where  a 
person  holding  a  benefit  certificate  in  a  fraternal  society  becomes 
insane,  and  his  daughter,  to  whom  the  certificate  is  payable  on  his 
death,  requests  the  proper  officer  of  said  society  to  notify  her 
of  any  assessments,  nonpayment  of  an  assessment  will  not  work 
a  suspension  of  the  certificate,  in  the  absence  of  the  requested 
notification,  though,  in  the  absence  of  the  beneficiary's  request  for 
notice,  the  insured's  insanity  would  not  have  constituted  an  ex- 
cuse for  nonpayment  (Buchannan  v.  Supreme  Conclave  Improved 
Order  of  Heptasophs,  35  Atl.  873,  178  Pa.  465,  34  h.  R.  A.  436,  56 
Am.  St.  Rep.  774). 

(t)   Proceedings  to  give  effect  to  forfeiture. 

Where  the  mere  nonpayment  of  an  assessment  does  not  of  itself 
forfeit  the  insurance,  a  clear  intention  on  the  part  of  the  insurer 
to  declare  a  forfeiture  must  be  shown,  or  it  will  be  held  not  to 
have  taken  place  (Columbus  Mut.  Life  Ass'n  v.  Hanrahan,  98  111. 
App.  22).  If  the  insurer  is  by  contract  or  law  required  to  give 
insured  notice  of  a  forfeiture  or  suspension  for  nonpayment  of 
assessments  or  dues,  notice  must  be  giveru 

Drum  V.  Benton,  13  App.  D.  C.  245;  United  Brotherhood  of  Carpenters 
and  Joiners  v.  Portin,  107  111.  App.  306;  Supreme  Lodge  Knights  of 
Honor  of  the  World  v.  Johnson,  78  Ind.  110;  Modern  Woodmen  v. 
Jameson,  48  Kan.  718,  30  Pac.  460;  Wanek  v.  Supreme  Lodge  of 
Bohemian  Slavonic  Benevolent  Soc,  84  Mo.  App.  185;  Dial  v.  Val- 
ley Mut.  Life  Ass'n,  29  S.  O.  560,  8  S.  B.  27. 

So  if  it  is  provided  that  a  member's  rights  shall  be  forfeited  or 
suspended  on  failure  to  make  payment  within  a  certain  time  after 
notice  that  he  is  in  default,  such  notice  is  a  condition  precedent  to 
forfeitiure  or  suspension. 

Masi  V.  Congrega  San  Donato  Dl  Mutuo  Succorso,  40  N.  Y.  Supp.  667,  17 
Misc.  Eep.  609;  Shafer  v.  United  Brotherhood  of  Carpenters,  49  N, 
Y.  Supp.  151,  22  Misc.  Rep.  363. 
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Where  the  constitution  of  an  association  provides  that,  on 
insanity  of  a  member,  notice  shall  be  given  his  guardian  or  con- 
servator and  his  beneficiary  of  the  fact  of  his  insanity  and  the 
amount  of  assessments  and  dues  unpaid  by  him  within  a  certain 
time,  such  notice  and  time  are  conditions  precedent  to  the  right 
of  the  society  to  cancel  such  certificate  for  nonpayment  of  assess- 
ments (Woodmen  of  the  World  v.  Gilliland,  11  Okl.  384,  67  Pac. 
485).  But  the  fact  that  the  constitution  of  an  association  requires 
notice  to  be  given  a  member  of  proceedings  for  his  suspension 
because  of  misconduct  does  not  require  that  notice  be  given  him 
of  proceedings  to  suspend  him  for  nonpayment  of  dues. 

Supreme  Conclave  Knights  of  Damon  v.  Warwick,  110  Ga.  388,  35  S.  B. 
645;  Finnerty  v.  Supreme  Council  Catliollc  Knights  of  America, 
115  Iowa,  398,  88  N.  W.  834. 

No  other  notice  to  a  member  who  is  in  default  in  the  payment 
of  his  dues  is  necessary  than  that  prescribed  by  the  by-laws  of 
the  association,  to  which  he  has  agreed  to  conform  (Drum  v. 
Benton,  13  App.  D.  C.  245).  But  if  the  by-laws  require  written 
notice  of  a  forfeiture  for  nonpayment  of  assessments,  proof  of  any 
other  notice  is  properly  excluded  (Dial  v.  Valley  Mut.  Life  Ass'n, 
29  S.  C.  560,  8  S.  E.  27).  And  if  it  is  required  that  a  notice  in 
writing  be  served  on  an  expelled  member,  either  by  registered 
letter  or  personally,  the  notice  must  be  served  in  that  manner  in 
order  to  be  sufficient  (Wanek  v.  Supreme  Lodge  of  Bohemian 
Slavonic  Ben.  Soc.  of  U.  S.,  84  Mo.  App.  185).  A  notice  by  a 
registered  letter,  which  is  returned  before  an  insured  is  actually 
expelled  for  nonpayment  of  dues,  is  insufficient  (Weinburg  v.  In- 
dependent Order  Ahoras  Israel,  73  N.  Y.  Supp.  150,  36  Misc.  Rep. 
205).  In  that  case  it  was  said  that  if  the  order,  without  knowledge 
of  the  fact  that  the  letter  had  not  been  delivered,  had  expelled  the 
member,  it  might  have  argued,  and  perhaps  with  force,  that  the 
risk  of  the  mail  was  upon  him  under  the  by-laws,  and  the  expulsion 
consequently  legal;  but,  with  full  knowledge  that  he  had  not 
received  the  notice,  they  could  not  pronounce  judgment  of  expul- 
sion. 

A  proceeding  for  the  suspension  of  a  member  because  of  a  default 
in  the  payment  of  dues  or  assessments  must  be  made  in  strict  com- 
pliance with  the  provisions  for  such  suspension,  in  order  to  be 
effective  (Phillips  v.  United  States  Grand  Lodge  I.  O.  S.  B.,  76  N. 
Y.  Supp.  1000,  37  Misc.  Rep.  869).    So  a  suspension  of  a  subordi- 
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nate  lodge  of  an  endowment  society  for  nonpayment  of  assess- 
ment must  be  in  strict  accordance  with  the  laws  of  the  order,  if 
a  member  of  the  subordinate  lodge  is  to  be  deprived  of  his  share 
in  the  endowment  fund  (Young  v.  Grand  Lodge  Sons  of  Progress, 
173  Pa.  302,  33  Atl.  1038).  But,  if  it  is  provided  that  benefits 
cannot  be  recovered  on  the  death  of  a  member  who  is  in  arrears 
for  a  specified  time,  it  is  immaterial  whether  the  proceedings  for 
the  suspension  of  a  member  in  default  for  more  than  the  specified 
time  were  in  due  accordance  with  the  laws  of  the  order  (Phillips 
V.  United  States  Grand  Lodge  I.  O.  S.  B.,  79  N.  Y.  Supp.  540,  39 
Misc.  Rep.  296,  reversing  76  N.  Y.  Supp.  1000,  37  Misc.  Rep. 
869).  So  under  a  law  of  a  society  which  makes  the  nonpayment 
of  assessments  for  a  given  period,  after  notice,  operate  as  a  sus- 
pension ipso  facto  of  the  delinquent  member,  it  is  not  necessary 
that  the  suspension  should  be  judicially  determined  by  any  judi- 
catory of  the  order  (Borgraefe  v.  Supreme  Lodge  Knights  and  La- 
dies of  Honor,  22  Mo.  App.  127). 

Where,  by  the  constitution  of  a  mutual  benefit  society,  the 
manner  of  suspension  of  members  for  nonpayment  is  required  to 
be  provided  for  by  subordinate  lodges  in  their  by-laws,  a  custom 
of  a  subordinate  lodge  as  to  suspension  cannot  acquire  the  force 
of  a  by-law,  in  the  absence  of  such  a  by-law;  and  an  attempted 
suspension  in  accordance  with  such  custom  is  without  authority 
and  void  (District  Grand  Lodge  No.  4  v.  Cohn,  20  111.  App.  335). 
So,  where  the  constitution  of  an  association  requires  members  of 
subordinate  bodies,  on  the  suspension  of  such  bodies,  to  pay  as- 
sessments directly  to  the  financial  officer  of  the  governing  body, 
and  within  a  certain  time  to  affiliate  with  another  subordinate 
body,  a  notice  of  the  suspension  of  members  for  the  failure  of  their 
subordinate  lodge  to  pay  over  assessments,  depriving  them  of 
rights  in  the  endowment  fund,  and  made  without  giving  them  an 
opportunity  to  comply  with  the  constitution,  is  void  (Gray  v. 
Chapter  General  of  America  Knights  of  St.  John  and  Malta,  75 
N.  Y.  Supp.  267,  70  App.  Div.  155).  And  where  the  constitution 
provides  that,  in  case  of  default  of  a  subordinate  body,  a  certain 
district  official  shall  institute  an  inquiry,  taking  testimony  on 
notice,  render  a  judgment,  and  report  it  to  the  governing  body, 
and  that  until  such  steps  are  taken  a  subordinate  lodge  shall  not 
be  declared  dormant,  and  that  a  state  of  dormancy  shall  exist  three 
months  before  the  charter  of  the  subordinate  lodge  shall  be  can- 
celed, a  notice  canceling  the  charter  of  a  subordinate  lodge,  made 
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twelve  days  after  a  notice  suspending  all  of  the  members  of  the 
lodge,  and  without  other  proceedings,  is  void.  In  Bixby  v.  Grand 
Lodge  A.  O.  U.  W.,  101  Iowa,  505,  70  N.  W.  737,  it  was  said  that 
the  suspension  of  a  member,  who  had  made  a  continuing  agree- 
ment with  its  officers  that  his  assessment  should  be  paid  out  of 
printing  and  supplies  to  be  furnished  by  him,  was  not  validated 
by  the  fact  that  the  person  making  the  suspension  had  come  into 
the  office  after  the  agreement  was  made  and  did  not  know  of  it. 

The  entry  of  the  word  "suspended"  by  a  collector  on  the  account 
of  a  member  in  default,  and  the  recording  thereof  in  the  books  of 
the  association,  is  not  such  affirmative  action  by  the  association 
as  to  be  sufficient  to  declare  the  member  suspended,  where  the 
collector  is  not  empowered  to  declare  a  member  suspended  for 
any  reason,  and  where  no  action  is  taken  by  the  association  ap- 
proving or  authorizing  such  entry  on  his  books  (Warwick  v. 
Supreme  Conclave  Knights  of  Damon,  107  Ga.  115,  32  S.  E.  951). 
So  the  fact  that  a  motion  is  made  to  suspend  a  member  of  a  mutual 
benefit  association,  which  the  presiding  officer  refuses  to  put  to  a 
vote  on  the  ground  that  it  is  contrary  to  the  rules,  does  not  con- 
stitute a  suspension  (Grand  Lodge  A.  O.  U.  W.  v.  Brand,  29  Neb. 
644,  46  N.  W.  95).  And  where  the  time  of  a  suspension  is  to  be 
fixed  by  vote  of  the  association,  an  order  by  an  officer  suspending 
a  member  for  nonpayment  of  an  assessment,  but  without  the 
required  vote,  is  inoperative  (Supreme  Lodge  Knights  of  Honor 
v.  Wickser,  72  Tex.  257,  12  S.  W.  175).  So  a  notice  from  the  sec- 
retary of  the  order  notifying  a  member  that  his  remittance  came 
too  late,  and  that  he  was  in  consequence  thereof  suspended,  is 
of  no  effect,  where  the  secretary  is  not  authorized  to  determine 
the  status  of  a  member  (Northwestern  Traveling  Men's  Ass'n  v. 
Schauss,  51  111.  App.  78).  But  where  the  commander  of  a  lodge 
is  authorized  to  declare  a  member  suspended  for  nonpayment  of 
assessments,  it  is  not  necessary  for  the  suspension  of  a  delinquent 
that  he  be  tried  by  the  lodge,  as  all  that  is  required  is  a  report  to 
the  order  of  his  delinquency  and  affirmative  action  thereon  by 
the  lodge  (Supreme  Conclave  Knights  of  Damon  v.  Warwick,  110 
Ga.  388,  35  S.  E.  645).  Where  a  by-law  providing  that  a  member 
shall  have  a  fair  trial  for  any  offense  involving  a  suspension  ex- 
pressly excepted  a  suspension  for  nonpayment  of  dues  and  assess- 
ments, another  by-law  requiring  the  secretary  of  the  local  lodge 
to  notify  the  grand  secretary  of  a  suspension  or  expulsion,  unless 
notice  of  appeal  has  been  filed,  does  not  apply  to  suspensions  for 
B.B.lNs.— ]50 
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nonpayment  of  dues  and  assessments  (Feiber  v.  Supreme  Council 
A.  L.  H.,  112  La.  960,  36  South.  818). 

The  mere  record  of  a  sentence  of  suspension  of  the  member, 
without  any  proceedings  whatever  to  found  it  upon,  and  not  ac- 
cording to  the  laws  of  the  order,  is  not  conclusive  as  to  member- 
ship and  standing  (Lazensky  v.  Supreme  Lodge  Knights  of  Honor 
[C.  C]  31  Fed.  592).  So  the  entry  of  an  order  upon  the  minutes 
of  a  mutual  association,  suspending  a  member  for  nonpayment  of 
an  assessment,  is  only  prima  facie  evidence  of  its  legality.  Hence 
parol  evidence  is  admissible  to  show  that  it  was  by  order  of  an 
officer  alone  (Supreme  Lodge  Knights  of  Honor  v.  Wickser,  72 
Tex.  257,  12  S.  W.  175). 

(s)   Effect  of  suspension. 

It  is  a  general  principle  that,  where  a  member  of  a  mutual  benefit 
society  has  been  suspended,  and  has  neither  made  any  defense,  nor 
availed  himself  of  a  right  to  appeal,  nor  resorted  to  proceedings  to 
secure  reinstatement,  he  is  not  in  good  standing  (Supreme  Lodge  K. 
P.  V.  Wilson,  66  Fed.  785, 14  C.  C.  A.  264,  30  U.  S.  App.  234).  Thus, 
where  a  member  of  a  benevolent  association  submits  to  a  sus- 
pension for  nonpayment  of  assessments  and  dues,  without  appeal- 
ing, as  he  might  have  done,  under  the  laws  of  the  order,  he  is  not 
in  good  standing,  and  therefore  his  appointee  cannot  claim  a  benefit 
payable  only  in  case  of  his  death  while  in  good  standing  (Karcher 
V.  Supreme  Lodge  Knights  of  Honor,  137  Mass.  368),  as  the  right 
of  appeal  to  the  superior  tribunal  of  the  order  must  be  first  ex- 
ercised in  accordance  with  the  laws  of  the  order  before  resort 
can  be  had  to  the  courts  for  redress  (Modern  Woodmen  of 
America  v.  Taylor,  67  Kan.  368,  71  Pac.  806,  reaffirmed  74  Pac. 
1110).  And  a  beneficiary  designated  in  a  certificate  is  not  ex- 
empted from  the  operation  of  the  rule  by  reason  of  the  fact  that, 
not  being  a  member,  she  had  no  right  to  resort  to  the  tribunal 
of  the  association,  since  she  had  no  vested  interest  in  the  certifi- 
cate until  the  death  of  the  holder,  when  she  took  only  what  was 
left  (Finnerty  v.  Supreme  Council  Catholic  Knights  of  America, 
115  Iowa,  398,  88  N.  W.  834).  But  where  a  judgment  of  expul- 
sion of  a  member  of  a  lodge  was  reversed  by  the  superior  tribunal 
upon  appeal  of  the  member,  and  after  his  death  he  was  reinstated 
by  vote  of  the  lodge,  and  his  assessments  due  up  to  the  time  <of 
his  death  were  received,  it  has  been  held  (Marck  v.  Supreme  Lodge 
Knights  of  Honor  [C.  C]  39  Fed.  896),  following  the  analogy  of  the 
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common  law  and  the  law  of  the  order,  that  the  appeal  did  not  abate 
by  the  death  of  the  member  and  his  benefit  should  be  paid.  And 
where  a  member  is  illegally  suspended,  he  may  treat  the  suspension 
as  void,  his  membership  continuing  if  he  does  not  acquiesce  in  the 
illegal  suspension;  and  he  need  not  seek  reinstatement  (Grand 
Lodge  A.  O.  U.  W.  v.  Scott,  3  Neb.  [Unof.]  851,  97  N.  W.  637). 
Thus  where  the  laws  of  a  society  provided  that  members  should 
pay  their  assessments  within  30  days  after  notice,  and  the  society's 
record  showed  a  suspension  before  the  expiration  of  that  time, 
such  suspension  afforded  no  proof  of  the  nonpayment  of  an  assess- 
ment, nor  of  any  default  of  the  member  (Lazensky  v.  Supreme 
Lodge  Knights  of  Honor  [C.  C]  31  Fed.  592).  So,  where  the 
suspension  of  a  member  for  nonpayment  of  an  assessment  is  illegal, 
the  refusal  of  the  association  to  credit  the  insured  with  assess- 
ments paid  thereafter,  or  to  give  to  the  proper  officers  the  required 
notice  of  his  death,  does  not  prejudice  the  right  of  the  beneficiaries 
under  his  certificate  to  recover  thereon  (Supreme  Lodge  Knights 
of  Honor  v.  Wickser,  72  Tex.  257,  12  S.  W.  175).  And  where  it 
is  contemplated  by  the  constitution  of  an  order  that  suspension 
shall  not  necessarily  result  from  the  nonpayment  of  dues,  the 
lodge  being  authorized  to  "otherwise  direct,"  a  declared  suspen- 
sion, ex  parte  and  without  notice,  is  ineft'ectual  to  terminate  the 
obligation  of  the  defendant  under  the  contract  of  insurance. 

Scheufler  v.  Grand  Lodge  A.  O.  U.  W.,  45  Minn.  256,  47  N.  W.  799; 
Backdahl  v.  Same,  46  Minn.  61,  48  N.  W.  454. 

In  State  v.  Fraternal  Mystic  Circle,  9  Ohio  Cir.  Ct.  R.  364,  6  O.  C.  D.  385, 
It  was  held  that  the  xwwer  of  expulsion  from  membership  and  the 
forfeiture  of  beneficial  interests  in  a  beneficial  society,  incorporated 
under  Rev.  St.  §  3630,  exercising  the  functions  of  a  life  and  accident 
insurance  company,  and  holding  property  to  which  its  members 
have  contributed  by  assessments,  cannot  be  exercised  by  a  commit- 
tee or  subordinate  branch  of  such  society,  except  on  clear  and  ex- 
press authority,  fairly  and  reasonably  exercised. 

(t)   Dissolntion  or  suspension  of  snlioTdlnate  lodge. 

A  member  of  an  order  which  is  social  as  well  as  beneficiary, 
whose  lodge  is  disbanded  for  lack  of  members,  and  whose  transfer 
card  is  refused  by  another  local  lodge,  is  not  bound  to  transfer 
his  membership  to  a  foreign  lodge,  but  may  send  his  assessments 
to  the  supreme  council  (Startling  v.  Supreme  Council  Royal 
Templars  of  Temperance,  108  Mich.  440,  66  N.  W.  340,  62  Am.  St. 
Rep.  709);    And  where  the  branch  of  a  benefit  association  to  which 
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an  insured  is  attached  is  disbanded,  the  member  is  not  in  default 
for  the  nonpayment  of  dues,  where  he  makes  payment  to  the 
supreme  body  of  amounts  due  the  disbanded  lodge  and  subse- 
quently secures  admission  to  another  branch  (Kehrbaum  v.  Kegal, 
40  N.  Y.  Supp.  589,  17  Misc.  Rep.  635).  So  where  a  member,  in 
common  with  others,  failed  to  pay  assessments  promptly  during 
negotiations  for  the  reinstatement  of  a  lodge  suspended  without 
authority,  during  which  time  the  supreme  lodge  refused  payments, 
but  made  payment  to  the  subordinate  lodge  prior  to  adjustment 
of  the  difficulty,  and  the  member's  good  standing  was  not  ques- 
tioned by  his  own  lodge,  his  delay  in  making  the  payments  did 
not  deprive  him  of  his  rights  as  a  member  (McClure  v.  Supreme 
Lodge  Knights  of  Honor,  59  N.  Y.  Supp.  764,  41  App.  Div.  131). 
However,  where  it  is  provided  that  a  member  in  good  standing 
in  a  camp  at  the  time  of  its  suspension,  on  payment  of  all  ar- 
rearages and  50  cents  to  the  sovereign  clerk,  might  be  transferred 
to  another  camp,  or  be  made  a  member  at  large,  a  member  in 
good  standing  is,  on  suspension  of  the  camp  to  which  he  belongs, 
charged  with  knowledge  of  his  duties  in  order  to  retain  his  stand- 
ing, and  hence  if  he  takes  no  steps  to  procure  reinstatement  before 
his  death,  and  assessments  become  due  and  remain  unpaid,  his 
beneficiary  is  not  entitled  to  recover  on  the  certificate  (Sovereign 
Camp  Woodmen  of  the  World  v.  Hicks  [Tex.  Civ.  App.]  84  S.  W. 
425).  If  a  local  lodge  and  its  financial  officer  are  in  fact  the  agents 
of  the  association  for  the  collection  of  assessments,  the  association 
is  liable  on  a  certificate  on  which  all  payments  had  been  made  up 
to  insured's  death,  though  the  local  lodge  to  which  the  payments 
had  been  made  was  suspended  at  the  time  insured's  death  occurred. 

Parliament  of  Prudent  Patricians  of  Pompeii  v.  Marr,  20  App.  D.  C. 
363;  Goodman  v.  Jedldjab  Lodge,  No.  7,  67  Md.  117,  9  Atl.  13,  13 
Atl.  627;  Bragaw  v.  Supreme  Lodge  Knights  and  Ladies  of  Honor, 
38  S.  E.  905,  128  N.  C.  354,  54  L.  R.  A.  602.  So  a  member  in  good 
standing  with  his  own  court  could  not  be  deprived  of  his  right  to 
reinstatement,  on  proper  application  therefor,  though  by  reason  of 
physical  disability  sustained  while  a  member,  and  before  suspen- 
sion of  such  court  for  nonpayment,  he  was  unable  to  present  a  cer- 
tificate of  good  health,  as  required  by  the  society's  laws.  Brown  v. 
Supreme  Court  I.  O.  F.,  72  N.  Y.  Supp.  806,  66  App.  Div.  259. 

The  same  rule  applies  if  the  insurance  is  made  to  depend  merely 
on  the  insured's  compliance  with  the  laws  of  the  association,  and 
without  reference  to  the  acts  or  omissions  of  the  local  lodge  (United 
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Brothers  of  Friendship  v.  Haymon,  55  S.  W.  948,  67  Ark.  506). 
And  even  when  the  laws  of  an  association  provide  that  any  subor- 
dinate lodge  in  arrears  shall  stand  suspended,  and  no  death  benefit 
shall  be  paid  if  a  death  occurs  during  the  suspension,  the  laws 
are  not  to  be  construed  as  cutting  off  the  right  to  receive  the  benefit, 
except  during  the  continuance  of  the  suspension  (Supreme  Lodge 
Knights  of  Honor  v.  Abbott,  82  Ind.  1),  especially  where  other 
sections  of  the  laws  provide  explicitly  as  to  suspension  and  rein- 
statement of  members  for  failure  to  pay  assessments  (Supreme 
Lodge  Nat.  Reserve  Ass'n  v.  Turner,  47  S.  W.  44,  19  Tex.  Civ.  App. 
346).  So,  though  the  laws  of  an  association  provide  that  a  sub- 
ordinate camp  in  default  shall  be  subject  to  a  fine  and  debarred 
from  all  participation  in  the  funds  until  all  arrearages  and  fines 
are  paid,  it  does  not  follow  that  a  suspension  of  a  camp  for  delay 
in  paying  assessments  operates  as  a  forfeiture  of  the  rights  of 
every  individual  member  of  such  camp  accruing  during  the  period 
between  the  suspension  and  the  reinstatement  (Washington  Camp 
V.  Funeral  Ben.  Ass'n,  8  Pa.  Dist.  R.  198).  Where  the  constitu- 
tion of  an  association  provides  for  a  certain  procedure  as  precedent 
to  the  suspension  of  a  subordinate  lodge  and  its  members  from 
all  share  in  the  endowment  fund  for  nonpayment  of  assessments 
made  by  the  supreme  authorities  of  the  society,  a  member  of  such 
lodge  cannot  be  deprived  of  his  share  in  the  fund,  unless  the  sus- 
pension of  the  lodge  was  in  accordance  with  such  constitutional 
requirements  (Young  v.  Grand  Lodge  of  Sons  of  Progress,  173 
Pa.  302,  33  Atl.  1038,  affirming  34  Wkly.  Notes  Cas.  100,  3  Pa. 
Dist.  R.  209).  In  Doggett  v.  United  Order  of  Golden  Cross,  36 
S.  E.  26,  126  N.  C.  477,  one  section  of  the  association's  laws  pro- 
vided that,  whenever  the  amount  due  from  a  subordinate  com- 
mandery  on  an  assessment  should  not  be  received  by  the  supreme 
keeper  of  records  within  20  days  from  the  date  of  call,  the  su- 
preme keeper  should  record  such  commandery  as  dissolved,  and 
forward  notice  to  certain  officers  and  the  treasurer  of  the  com- 
mandery dissolved.  Another  section  declared  that  a  dissolved  com- 
mandery should  have  the  right  to  be  reinstated  on  payment  of 
the  assessment  for  nonpayment  of  which  it  was  dissolved  within 
30  days.  It  was  held  that  as  by  the  latter  section  a  dissolved  com- 
mandery should  have  notice  of  its  dissolution,  in  order  that  it 
might  have  the  benefit  of  the  30  days,  the  prior  section  could  not 
be  regarded  as  self-executing;   and  hence  it  was  no  defense  to  an 
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action  on  a  benefit  certificate  that  insured's  commandery  had  been 
dissolved,  when  there  was  no  record  of  such  dissolution,  and  no 
notice  thereof  had  been  sent.  So,  where  the  constitution  of  an 
association  provides  that,  on  the  failure  of  a  subordinate  lodge  to 
make  a  monthly  report  and  remit  assessments,  the  secretary  of  the 
supreme  lodge  shall  give  notice  in  writing  and  mail  it  to  the  presi- 
dent, secretary,  and  treasurer  of  the  subordinate  lodge,  the  failure 
to  make  such  report  and  remittance  does  not,  in  the  absence  of  no- 
tice, work  a  suspension  of  the  subordinate  lodge  (Reed  v.  Ancient 
Order  of  the  Red  Cross  [Idaho]  69  Pac.  127). 

A  tender  of  an  assessment  by  a  subordinate  lodge,  which  is 
refused,  is  as  effectual  to  preserve  the  rights  of  the  lodge  and 
its  members  as  if  it  had  been  accepted,  as  the  burden;  to  act  after 
tender  and  refusal  is  on  the  creditor;  the  debtor  being  only  re- 
quired to  be  ready  to  meet  the  demand  when  made  (Hall  v.  Su- 
preme Lodge  Knights  of  Honor  [D.  C]  24  Fed.  450).  And  if 
a  certificate  of  insurance  is  issued  to  a  member  of  a  local  council 
of  a  fraternal  beneficial  association  after  the  time  when  by  the  laws 
of  the  association  such  council  has  forfeited  its  right  to  affiliate 
with  the  association,  and  the  officers  thereof  have  ceased  to  be  the 
agents  of  the  central  governing  body,  without  notice  to  the  in- 
sured of  the  default,  such  issuance  amounts  to  a  waiver  by  the 
association  of  the  default  of  the  local  council,  and  estops  the 
association  to  deny  the  continued  membership  of  the  council  and 
the  agency  of  its  officers  (Parliament  of  Prudent  Patricians  of 
Pompeii  v.  Marr,  20  App.  D.  C.  363). 

A  subordinate  lodge  is  not  required  to  appeal  from  an  order  of 
suspension  by  the  supreme  lodge  for  nonpayment  of  assessments, 
where  the  judgment  is  void  for  want  of  jurisdiction  (Hall  v.  Su- 
preme Lodge  Knights  of  Honor  [D.  C]  24  Fed.  450).  And  where 
a  member  would  be  required  to  wait  a  whole  year,  and  be  com- 
pelled to  appear  before  the  appellate  body,  thousands  of  miles 
distant,  in  order  to  prosecute  an  appeal  from  the  suspension  of 
his  lodge,  an  application  to  a  state  court  will  lie  to  enforce  the 
right  of  the  members  to  reinstatement  (Brown  v.  Supreme  Court 
I.  O.  F.,  72  N.  Y.  Supp.  806,  66  App.'  Div.  259,  affirming  70  N.  Y. 
Supp.  397,  34  Misc.  Rep.  556). 

Where  defendant's  answer  denied  that  the  certificate  was  in 
force  on  the  ground  that  assured  had  failed  to  pay  an  assessment 
made  on  her,  defendant  ought  not  to  have  been  allowed,  on  trial, 
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to  prove  that  the  certificate  was  not  in  force  on  the  ground  that 
the  local  commandery  of  which  insured  was  a  member  had  been 
dissolved  for  nonpayment  of  an  assessment  (Doggett  v.  United 
Order  of  Golden  Cross,  36  S.  E.  26,  126  N.  C.  477). 

(n)   Waiver  by  and  estoppel  of  insured. 

A  member  of  a  mutual  benefit  association  can  waive  a  strict 
compliance  with  the  formalities  prescribed  by  the  laws  of  the  order 
for  his  suspension  (Miller  v.  Grand  Lodge  of  Order  of  Brith  Abra- 
ham, 72  Mo.  App.  499).  But  a  mere  statement,  by  a  member  of  a 
beneficial  insurance  association  that  he  was  unable  to  keep  up 
the  assessments,  and  would  be  compelled  to  drop  the  insurance, 
does  not  estop  him  from  denying  his  suspension  from  the  order, 
if  such  suspension  is  a  formal  proceeding,  prescribed  in  detail  in 
the  constitution  of  the  order  (Petherick  v.  Order  of  the  Amaranth, 
72  N.  W.  262, 114  Mich.  420).  So  a  failure  of  a  member  to  attempt 
to  secure  his  reinstatement  does  not  estop  his  beneficiary  to  as- 
sert the  illegality  of  the  suspension,  where  the  member  tendered 
all  dues  and  assessments  maturing  after  his  suspension  (Grand 
Lodge  A.  O.  U.  W.  v.  Scott,  3  Neb.  [Unof.]  851,  97  N.  W.  637). 
And  where  there  is  no  evidence  of  the  nonpayment  of  an  assess- 
ment, a  member  cannot  be  held  to  have  acquiesced  in  a  wrongful 
suspension  by  reason  of  having  made  no  application  for  rein- 
statement, under  rules  wholly  applicable  to  suspension  for  the  non- 
payment of  dues,  fines,  or  assessments  (Lazensky  v.  Supreme 
Lodge  Knights  of  Honor  [C.  C]  31  Fed.  592).  Likewise  the  mere 
fact  that  a  member  applies  for  reinstatement  after  a  wrongful  for- 
feiture or  suspension  cannot  as  a  general  rule  be  regarded  as  a 
waiver  of  his  rights  in  the  association. 

Mutual  Reserve  Fund  Life  Ass'n  v.  Hamlin,  139  TJ.  S.  297,  11  Sup.  Ct 
614,  35  L.  Ed.  167;  Supreme  Council  American  Legion  of  Honor  v. 
Orcutt,  119  Fed.  682,  56  C.  C.  A.  294;  Columbus  Mut.  Life  Ass'n  v. 
Hanrahan,  98  111.  App.  22. 

This  rule  is  especially  applicable  if  the  member,  in  his  appli- 
cation for  reinstatement,  insists  on  the  wrongfulness  of  his  sus- 
pension (Waterworth  v.  American  Order  of  Druids,  164  Mass. 
574,  42  N.  E.  106).  But  if  a  member  gives  direction  as  to  the 
method  of  giving  notice  of  a  suspension,  and  thereafter  assents  in 
clear  and  direct  terms  to  the  suspension,  giving  as  his  reason 
that  he  does  not  wish  his  membership  to  continue,  this  amounts 
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to  a  waiver  of  any  informality  in  the  notice  of  suspension  (Miller 
V.  Grand  Lodge  of  Order  of  Brith  Abraham,  72  Mo.  App.  499). 
So  if  a  member  voluntarily  accepts  the  amount  of  an  assessment, 
returned  on  the  ground  that  he  was  suspended  for  nonpayment, 
and  takes  no  action  for  reinstatement,  he  is  estopped  from  denying 
the  suspension  (Hand  v.  Supreme  Council  of  Royal  Arcanum,  60 
N.  E.  1112, 167  N.  Y.  600,  affirming  44  App.  Div.  484,  60  N.  Y.  Supp. 
808).  And  where  a  member  submits  to  a  suspension  without 
exercising  his  right  of  appeal  under  the  laws  of  the  order,  this 
defeats  an  action  on  his  certificate  after  his  death. 

Finnerty  v.  Supreme  Council  Catholic  Knights  of  America,  115  Iowa, 
398,  88  N.  W.  834;  Modern  Woodmen  of  America  v.  Taylor,  67  Kan. 
368,  71  Pac.  806;  Karcher  v.  Supreme  Lodge  Knights  of  Honor, 
137  Mass.  368.  In  Graad  Lodge  A.  O.  tJ.  W.  t.  Scott,  3  Neb. 
(Unof.)  851,  97  N.  W.  637,  the  evidence  was  held  not  to  warrant  the 
inference  that  a  member  had  acquiesced  in  an  illegal  suspension. 

Where  a  member  refuses  to  make  any  payment  whatever,  not 
on  the  ground  of  insufficient  notice  or  failure  to  make  a  proper  levy, 
but  because  he  has  determined  to  abandon  his  membership  abso- 
lutely, it  cannot  be  asserted  that  the  assessment  was  improperly 
levied  (Tecumseh  Mut.  Life  Ass'n  v.  Woodman,  99  111.  App.  546). 
And  in  Lavin  v.  Grand  Lodge  A.  O.  U.  W.,  104  Mo.  App.  1,  78 
S.  W.  325,  it  was  held  that  a  letter  signed  by  a  beneficiary  stating 
that  her  husband  was  a  member  of  the  lodge,  that  she  had  been 
unable  to  keep  up  his  payments,  and  that  she  would  appreciate 
assistance  from  the  brotherhood,  was  competent  evidence  that  the 
member  had  abandoned  the  order,  although  the  beneficiary  denied 
the  writing  thereof,  and  it  was  not  addressed  to  anybody,  where 
a  lodge  officer  testified  that  the  beneficiary  came  to  him  and  asked 
him  to  intercede  with  the  lodge  for  her,  that  he  told  her  to  write 
a  letter  to  the  lodge,  and  that  the  letter  was  afterwards  handed  to 
him  either  by  the  beneficiary  or  her  daughter,  and  was  read  in 
open  lodge.  But  declarations  of  an  insured,  admitting  the  forfeiture 
of  his  policy  for  nonpayment  of  assessments  and  his  suspension 
for  such  reason,  are  not  admissible  as  against  the  beneficiary  in 
an  action  on  the  policy,  as  neither  the  insured  nor  any  representa-. 
tive  of  his  is  a  party  to  such  action. 

Such  is  the  doctrine  of  Lazensky  v.  Supreme  Lodge  Knights  of  Honor 
(C.  C.)  31  Fed.  592;  Patrons'  Mut.  Aid  Soc.  v.  Hall,  19  Ind.  App. 
118,  49  N.  E.  279,  Supreme  Lodge  K.  P.  v.  Schmidt,  98  Ind.  374; 
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Dial  V.  Valley  Mut.  Life  Ass'n,  29  S.  C.  560,  8  S.  E.  27.  But  see 
Stewart  v.  Supreme  Council  American  Legion  of  Honor,  36  Mo. 
App.  319. 

So  admissions  of  an  insured  as  to  the  forfeiture  of  his  rights  for 
nonpayment,  made  when  seeking  a  reinstatement,  are  not  admis- 
sible in  an  action  on  the  certificate,  where  the  issue  is  whether 
or  not  the  member  had  received  notice  of  the  assessment  for  the 
nonpayment  of  which  the  certificate  was  suspended,  as  the  appH- 
cation  for  reinstatement  is  a  new  transaction,  and  admissions  in 
connection  therewith  are  not  competent  as  a  part  of  the  res  gestae 
in  connection  with  the  nonpayment  of  the  assessment  (Supreme 
Lodge  Knights  of  Pythias  v.  Schmidt,  98  Ind.  374). 


5.  BIGHTS  OF  INSURED  AFTER  FORFEITURE  FOR  NONFAT- 
MENT  OF  PREMIUMS  OR  ASSESSMENTS. 

(a)  Rights  in  general. 

(b)  Reinstatement. 

(c)  Same — Proceedings  to  reinstate. 

(d)  Same — Condition  as  to  good  health. 

(e)  Same — Waiver  of  condition. 

(f)  Same — Effect  of  reinstatement. 

(g)  Right- to  extended  insurance  for  a  limited  term, 
(h)  Right  to  paid-up  policy. 

(1)  Same — Compliance  with  conditions. 
(i)  Same — Action  to  enforce  rights. 
(k)  Right  to  cash  surrender  value. 

(a)   Rights  in  general. 

Assuming  that  there  has  been  a  valid  forfeiture  under  the  terms 
of  the  policy  for  nonpayment  of  premiums,  do  any  rights  remain 
in  the  insured  under  the  contract,  and,  if  so,  what  are  they?  It  is 
clear  that,  in  general,  if  the  policy  provides  that,  on  failure  to  pay 
a  premium  when  due,  the  consideration  of  the  contract  shall  be 
deemed  to  have  failed,  and  the  company  shall  be  released  from  all 
liability,  a  failure  to  perform  the  condition  operates  as  a  formal 
release  of  the  company  of  all  its  liability  under  the  policy  (Kellner 
V.  Mutual  Life  Ins.  Co.  [C.  C]  43  Fed.  623).  The  principle  of 
recovery  on  a  quantum  valebat  has  no  application  to  policies  of 
life  insurance,  and  if  the  policy  is  forfeited  under  its  terms  there 
can  be  no  proportionate  recovery  thereunder  (Meyer  v.  Manhat- 
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tan  Life  Ins.  Co.,  144  Ind.  439,  43  N.  E.  448).  The  earlier  forms 
of  life  policies  usually  provided  for  absolute  forfeiture  for  non- 
payment of  premiums  and  an  absolute  termination  of  all  liability 
on  the  part  of  the  insured,  yet  it  was  recognized  in  some  of  the 
early  cases  that  if  the  default  was  not  due  to  the  negligence  of 
the  insured,  but  to  causes  over  which  he  had  no  control,  strict 
forfeiture  should  not  be  enforced.  This  is  illustrated  by  the  cases 
in  which  the  default  in  payment  was  the  result  of  the  war  be- 
tween the  states,  it  being  held  that  in  such  instances  equity  would 
come  to  the  relief  of  the  insured.  Thus,  in  the  leading  case  of 
New  York  Life  Ins.  Co.  v.  Statham,  93  U.  S.  24,  23  L.  Ed.  789, 
it  was  said  that  while  the  policy  could  not  be  revived,  yet  as  the 
insured  had  paid  in  more  than  the  actual  cost  of  his  insurance 
up  to  the  time  of  forfeiture,  he  was  entitled  to  recover  the  equi- 
table value  of  his  policy  arising  from  the  excessive  premiums 
actually  paid. 

Though  the  method  by  which  the  equitable  value  should  be  determined 
differed  in  different  cases,  the  general  principle  is  supported  in 
Davis  V.  New  York  Life  Ins.  Co.,  7  Fed.  Cas.  150;  Hancock  v.  New 
York  Life  Ins.  Co.,  11  Fed.  Cas.  402;  Owen  v.  New  York  Life  Ins. 
Co.,  18  Fed.  Cas.  922;  Crawford  v.  .SJtna  Ins.  Co.,  2  Tenn.  Cas.  329; 
Same  v.  Manhattan  Ins.  Co.,  Id.;  Abell  v.  Penn  Mut  Life  Ins.  Co., 
18  W.  Va.  400. 

Recent  forms  of  the  contract,  however,  generally  contain  specific 
provisions  defining  the  rights  of  the  insured  after  a  default  in  the 
payment  of  premiums.  Though  the  provisions  are  not  the  same  in 
all  contracts,  they  usually  fall  into  one  or  more  of  four  well-defined 
classes,  the  provisions  of  each  class  being  substantially  the  same. 
These  provisions  declare,  in  effect,  that  after  a  forfeiture  for  non- 
payment of  premiums  (1)  the  policy  may  be  reinstated  on  certain 
conditions;  (2)  the  insured  may,  on  surrender  of  the  policy,  re- 
ceive a  certain  portion  of  the  reserve  as  the  "cash  surrender  value" ; 
(3)  a  certain  portion  of  the  net  reserve  will  be  applied  as  a  single 
premium  to  extend  the  policy  for  a  limited  term;  (4)  the  insurer 
will  issue  a  paid-up  policy  for  a  reduced  amount  proportionate 
to  the  amount  of  premiums  actually  paid.  In  the  case  of  mutual 
benefit  associations,  the  laws  generally  provide  for  reinstatement 
only,  as  there  is  no  reserve  on  which  surrender  value,  extended 
insurance,  or  paid-up  insurance  could  be  based.  In  several  states 
statutes  have  been  adopted  providing  that,  on  forfeiture  for  non- 
payment of  premiums,  the  insured  shall  have  certain  rights  sim- 
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ilar  to  those  outlined  above.^    The  construction  and  efJEect  of  these 
statutes  will  be  considered  in  following  subdivisions. 

(b)   Reinstatement. 

As  pointed  out  in  subdivision  (a),  the  right  to  reinstatement 
depends  on  the  provisions  of  the  contract.  Since  the  right  is  not 
absolute,  the  insurer  may  impose  such  conditions  as  it  sees  fit, 
not  contrary  to  public  policy,  on  which  reinstatement  may  be  had 
(Saerwein  v.  Jamour,  65  N.  Y.  Supp.  501,  32  Misc.  Rep.  701).  But 
if  the  provisions  of  the  contract  do  not  make  the  reinstatement 
optional  with  the  officers  of  the  company  or  association,  or  de- 
pendent on  the  approval  of  the  subordinate  lodge  of  the  associa- 
tion, compliance  with  the  conditions  gives  the  delinquent  an  ab- 
solute right  to  reinstatement. 

Howard  v.  Bankers'  Union  of  the  World,  68  S.  W.  369,  94  Mo.  App.  44?,; 
Van  Houten  v.  Pine,  38  N.  J.  Eq.  72;  Dennis  v.  Massachusetts 
Benefit  Ass'n,  47  Hun  (N.  Y.)  338;  McNeil  v.  Southern  Tier  Masonic 
Belief  Ass'n,  58  N.  Y.  Supp.  119,  40  App.  DIv.  581. 

Though  it  has  been  held  in  New  York  (Dennis  v.  Massachusetts 
Ben.  Ass'n,  120  N.  Y.  496,  24  N.  E.  843,  17  An»  St.  Rep.  660,  9 
L,.  R.  A.  189,  affirming  47  Hun,  338)  that  the  right  to  reinstatement 
does  not  cease  with  the  member's  death,  but  inures  to  the  bene- 
ficiary, the  weight  of  authority  is  that  a  forfeited  contract  cannot 
be  reinstated  after  the  member's  death. 

Drum  V.  Benton,  13  App.  D.  C.  245;  Carlson  v.  Supreme  Council  Ameri- 
can Legion  of  Honor,  115  Cal.  466,  47  Pac.  375,  35  L.  R.  A.  643;  Clarli 
v.  Metropolitan  Life  Ins.  Co.,  107  Mich.  160,  65  N.  W.  1;  Smith  v. 
Sovereign  Camp  of  Woodmen  of  the  World,  77  S.  W.  862,  179  Mo. 


1  Civ.  Code  Cal.  1903,  §  450,  declares  the  time  the  original  policy  would  be 
that  every  policy  shall  contain  a  stipu-  payable,  if  continued  in  force,  for  such 
lation  that  if,  after  three  full  annual  an  amount  as  the  net  reserve,  considered 
premiums  have  been  paid,  it  shall  be  as  a  single  premium,  will  purchase. 
void  for  the  nonpayment  of  any  pre-  Mills'  Ann.  St.  Colo.  1891,  §  2223,  pro- 
mium  when  due,  its  entire  net  reserve,  vides  that  all  life  insurance  companies 
less  any  indebtedness  to  the  company  on  authorized  to  transact  business  in  the 
such  policy,  shall  be  applied  as  a  single  state  shall  stipulate  in  their  policies  that 
premium  either  to  the  purchase  of  non-  after  three  or  more  annual  premiums 
participating  term  insurance  for  the  full  have  been  paid,  and  default  is  made  in 
amount  insured  by  such  policy,  or,  upon  the  payment  of  a  subsequent  premium, 
written  application  by  the  owner  of  the  the  company  shall  convert  the  policy 
policy  and  the  surrender  thereof  within  into  a  paid-up  policy  for  as  many  dol- 
Ihree  months,  to  the  purchase  of  a  non-  lars  as  the  value  of  such  policy  will  pur- 
participating  paid-up  policy  payable  at  chase.     Application    for    such    paid-up 
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119;  Supreme  Lodge  K.  H.  v.  Jones  (Ind.  App.)  69  N.  E.  718;  Elee 
V.  Grand  Lodge  of  A.  O.  TJ.  W.  of  Iowa,  103  Iowa,  643,  72  N.  W. 
770;  Modem  Woodmen  v.  Jameson  (Kan.)  29  Pac.  473.* 

This  rule,  however,  applies  only  when  the  steps  necessary  to 
reinstate  were  not  taken  before  death.  If  the  insiured  applied  for 
reinstatement  and  complied  with  the  conditions,  the  fact  that  he 


policy  shall  be  made  within  six  months 
after  the  default. 

Rev.  St.  Me.  1903,  c.  49,  §  101,  pr»- 
vides  that,  on  forfeiture  of  a  life  policy 
for  nonpayment  of  premiums  after  it 
has  been  in  force  three  full  years, 
the  net  value  of  the  policy,  less  any  in- 
debtedness to  the  company  on  account 
of  the  policy  or  notes  held  by  the  com- 
pany against  the  Insured,  shall  be  con- 
sidered as  a  net  single  premium  of  tem- 
porary insurance,  and  applied  to  the 
purchase  of  such  insurance. 

St.  Mass.  1861,  c.  186,  §  1  (Pub.  St. 
1882,  c.  119,  §  159),  provides  that,  on 
forfeiture  for  nonpayment  of  premiums, 
four-fifths  of  the  ne||  value  of  the  pol- 
icy, after  deducting  any  indebtedness  to 
the  company,  should  be  considered  as  a 
net  single  premium  for  temporary  in- 
surance. By  St.  1887,  c.  214,  §  76  (Rev. 
Laws  1902,  c.  118,  §  76),  the  net  value 
of  the  policy  is  to  be  applied  to  the  pur- 
chase of  paid-up  insurance  for  such 
amount  as  the  net  value,  considered  as  a 
single  premium,  will  pay  for. 

Comp.  Laws  Mich.  1897,  §  7206,  pro- 
vides that  no  policy  of  life  insurance 
shall  be  forfeited  for  the  nonpayment  of 
premiums  after  the  third,  but  that  the 
net  value  of  the  policy,  after  deducting 
a  surrender  charge,  shall  be  considered 
a  net  single  premium  for  a  whole 
life  nonparticipating  insurance  for  an 
amount  to  be  determined  by  such  net 
single  premium,  any  indebtedness  to  be 
first  deducted  from  the  value. 

Rev.  St.  Mo.  1899,  §  7897  (Rev.  St 
1879,  §  5983  et  seq. ;  Rev.  St.  1889,  § 
5856  et  seq.),  provide  that  no  policy  of 
life  insurance  shall,  after  the  payment 
of  three  annual  payments,  be  forfeited 
by  reason  of  nonpayment  of  premiums, 
but  the  net  value  of  the  policy  shall  be 


computed,  and,  after  deducting  from 
three-fourths  of  such  net  value  any 
notes  or  other  evidence  of  indebtedness 
given  on  account  of  past  premium  pay- 
ments, the  balance  shall  be  taken  as  a 
net  single  premium  for  temporary  in- 
surance for  the  full  amount  written  in 
the  policy.  Section  7898  provides  that 
after  the  payment  of  three  or  more  an- 
nual premiums,  and  not  later  than  60 
days  from  the  beginning  of  the  extend- 
ed insurance  provided  in  the  preceding 
section,  the  legal  holder  of  the  policy  may 
demand,  and  the  company  shall  issue,  a 
paid-up  policy  for  such  an  amount  as 
three-fourths  of  the  net  value  of  the 
original  policy,  without  deduction  of  in- 
debtedness, will  purchase,  applied  as  a 
net  single  premium. 

2  Rev.  St.  N.  Y.  (9th  Ed.)  p.  1171,  I 
88,  provides  that  when  any  policy  of 
life  insurance  issued  by  a  domestic  com- 
pany, after  being  in  force  three  full 
years,  shall  become  forfeited  for  non- 
payment of  any  premium  or  note  given 
for  a  premium  or  loan  on  the  policy,  or 
interest  on  such  note  or  loan,  the  re- 
serve shall,  on  demand,  with  surrender 
of  the  policy,  within  six  months,  be 
taken  as  a  single  premium,  and  applied 
to  purchase  temporary  insurance  for  the 
full  amount  of  the  policy,  or  to  pur- 
chase paid-up  insurance  for  the  full  life 
for  such  an  amount  as  the  reserve  will 
pay  for  (Birdseye's  Rev.  St.  N.  T.  [3d 
Ed.]  vol.  2,  p.  1852,  §  88 ;  Heydecker's 
Rev.  St.  N.  Y.  [2d  Ed.]  vol.  3,  p.  3142b. 
S88). 

2  The  decision  of  the  Supreme  Court 
was  subsequently  overruled  on  rehearing 
on  other  grounds  not  considered  in  the 
opinion  in  29  Pac.  473.  See  48  Kan. 
718,  30  Pac.  460,  reaffirmed  in  49  Kan. 
677,  31  Pac.  733. 
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died  before  the  application  was  approved  or  reinstatement  duly 
declared  does  not  affect  the  rights  of  the  beneficiary. 

Sovereign  Camp  of  Woodmen  of  the  World  v.  Grandon,  64  Neb.  39,  89 

N.  W.  448;   Howard  v.  Bankers'  Union  of  the  World,  94  Mo.  App. 

442,  68  S.  W.  369;   Jackson  t.  Northwestern  Mut.  Relief  Ass'n,  78 

Wis.  463,  47  N.  W.  733. 

As  said  in  the  Jackson  Case,  the  right  to  reinstatement  depends 
on  the  facts  as  they  existed  when  the  application  was  made  and 
completed,  irrespective  of  Lhe  subsequent  death  of  the  insured. 

The  right  thus  given  to  the  insured  to  be  reinstated  on  compli- 
ance with  the  specified  conditions  is  one  that  will  be  enforced  by 
the  courts. 

Bowell  V.  Covenant  Mut.  Life  Ass'n,  84  111.  App.  304;  Heinlein  v.  Impe- 
rial Life  Ins.  Co.,  25  L.  R.  A.  627,  101  Mich.  250,  59  N.  W.  615,  45 
Am.  St  Rep.  409;  Bradbury  v.  Mutual  Reserve  Fund  Life  Ass'n, 
53  N.  J.  Bq.  306,  31  Atl.  775;  Bagley  v.  Mutual  Reserve  Fund  Life 
Ass'n,  57  N.  Y.  Supp.  1133,  39  App.  Div.  655,  affirming  24  Misc.  Rep. 
634,  45  N.  Y.  Supp.  189;  Gray  v.  Chapter  General  of  America 
Knights  of  St.  John  and  Malta,  75  N.  Y.  Supp.  267,  70  App.  Div.  155; 
Tullidge  V.  National  Life  Ins.  Co.,  8  Ohio  Dec.  222,  6  Wkly.  Law  Bui. 
341;  Gravesoii  v.  Cincinnati  Life  Ass'n,  26  Wkly.  Law  Bui.  183, 
11  Ohio  Dec.  369.  But  i  equity  will  not  interfere  by  injunction  to 
reinstate  members  of  a  mutual  benefit  association,  unless  there  is 
a  plain  violation  by  the  society  of  Its  own  law.  Bauer  v.  Seegar,  2 
Wkly.  Notes  Gas.  (Pa.)  242. 
It  has  been  held  in  some  jurisdictions  that  the  courts  will  not  enforce 
the  right  as  against  a  foreign  corporation  on  the  ground  that 
It  is  an  attempt  to  regulate  the  internal  affairs  of  the  corpora- 
tion. Smith  V.  Mutual  Life  Ins.  Co.  of  New  York,  14  Allen  (Mass.) 
336;  Taylor  v.  Mutual  Reserve  Fund  Life  Ass'n,  97  Va.  60,  33  S. 
E.  385,  45  L.  R.  A.  621. 
The  courts  will  not  enforce  reinstatement  where  no  provision  therefor 
is  contained  in  the  contract.  New  York  Life  Ins.  Co.  v.  Statham, 
93  V.  S.  24,  23  L.  Ed.  789.  But  see  Bird  v.  Penn  Mut.  Life  Ins. 
Co.,  3  Fed.  Cas.  430;  Cohen  v.  New  York  Mut.  Life  Ins.  Co.,  50  N. 
Y.  610,  10  Am.  Rep.  522. 

The  jurisdiction  of  the  court  is  not  affected  by  a  provision 
in  the  laws  of  the  association  for  an  appeal  to  the  superior  body 
(Kohler  v.  Klein,  39  Misc.  Rep.  353,  79  N.  Y.  Supp.  866).  It 
has  been  held  in  New  York  that  the  proper  remedy  is  mandamus 
(O'Reily  v.  Mutual  Life  Ins.  Co.,  2  Abb.  Prac.  [N.  S.]  167),  but 
in  New  Jersey  a  suit  in  equity  is  regarded  as  the  proper  remedy 
(Bradbury  v.  Mutual  Reserve  Fund  Life  Ass'n,  53  N.  J.  Eq.  306, 
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31  Atl.  775),  and  in  Missouri  it  has  been  held  that  the  insured  is 
not  obliged  to  bring  mandamus,  but  may  sue  for  the  premiums 
paid  (Dickey  v.  Covenant  Mut.  Life  Ass'n,  82  Mo;  App.  372).  One 
having  the  title  to  the  policy  may  sue  for  reinstatement  (Van 
Bokkelen  v.  Massachusetts  Ben.  Life  Ass'n,  90  Hun,  330,  35  N. 
Y.  Supp.  865).  So  an  assignee  may  join  with  the  insured  in 
bringing  the  action  (Elgutter  v.  Mutual  Reserve  Fund  Life  Ass'n, 
28  South.  289,  52  La.  Ann.  1733).  If  it  is  manifest  that  a  tender 
of  the  premiums  due  would  not  be  accepted,  the  plaintiff  is  not 
bound  to  make  tender  as  a  condition  precedent  to  suit  (Union 
Cent.  Life  Ins.  Co.  v.  Caldwell,  68  Ark.  505,  58  S.  W.  355). 

Where  reinstatement  was  refused  by  mistake,  the  refusal  being  with- 
drawn on  the  following  day  and  reinstatement  offered  on  com- 
pliance with  the  conditions,  there  was  no  ground  on  which  to  base 
an  action  for  damages.  American  Legion  of  Honor  v.  Geisberg,  17 
Tex.  Civ.  App.  2,  42  S.  W.  785. 

Where  a  member  of  a  mutual  benefit  association  has  been  sus- 
pended for  nonpayment  of  an  assessment,  an  application  by  him 
for  reinstatement  operates,  as  against  the  beneficiary,  as  a  waiver 
of  defects  in  the  notice  of  such  assessment  (Hansen  v.  Supreme 
Lodge  Knights  of  Honor,  140  111.  301,  29  N.  E.  1121,  reversing  40 
111.  App.  216).  But  a  failure  to  seek  reinstatement  is  not  an  ac- 
quiescence in  or  ratification  of  an  invalid  forfeiture. 

Jones  V.  Preferred  Bankers'  Life  Assur.  Co.,  120  Mich.  211,  79  N.  W. 
204;  Purdy  v.  Bankers'  Life  Ass'n,  101  Mo.  App.  91,  74  S.  W.  486; 
Kenyon  v.  National  Life  Ass'n,  39  App.  Div.  276,  57  N.  Y.  Supp. 
60. 

(c)    Same — Proceedings  to  reinstate. 

Generally  stipulations  or  by-laws  conferring  the  right  of  rein- 
statement limit  the  time  within  which  reinstatement  may  take 
place.  Thus  it  may  be  provided,  as  in  Scheele  v.  State  Home 
Lodge  of  Farmers'  Mutual  Protection,  63  Mo.  277,  1  Mo.  App. 
Rep'r,  751,  that  any  member  in  default  for  over  thirty  days  may 
be  reinstated,  but  not  where  the  default  has  continued  for  six 
months.  It  is  generally  conceded  that  the  insured  must  take  ad- 
vantage of  the  privilege  granted  within  the  lime  limited  by  the 
policy  or  by-laws,  or  the  right  to  reinstatement  will  be  lost. 

Johnson  v.  New  York  Life  Ins.  Co.,  109  Iowa,  708,  78  N.  W.  905,  50 
L.  R.  A.  99;  McDonald  v.  Grand  Lodge  A.  O.  U.  W.,  21  Ky.  Law 
Rep.  883,  53  S.  W.  282. 
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So  if  the  insurer  grants  the  right  to  reinstatement  after  default, 
if  applied  for  at  once,  a  delay  of  23  days  is  fatal  (Servoss  v.  West- 
ern Mut.  Aid  Soc,  67  Iowa,  86,  24  N.  W.  604).  Where  the  by- 
laws of  a  beneficial  association  required  all  assessments  to  be 
paid  on  or  before  the  last  day  of  the  calendar  month  in  which 
they  were  made,  in  default  of  which  payment  a  member  should 
stand  suspended;  also  that  a  suspended  member,  to  become  rein- 
stated, must  pay  all  sums  called  for  "within  60  days  from  the  date 
of  suspension,"  it  was  held  that  a  member  was  not  suspended  for 
nonpayment  of  an  assessment  until  the  1st  day  of  the  month  suc- 
ceeding that  in  which  it  was  made,  and  that  he  had  60  days,  exclud- 
ing that  day,  within  which  to  become  reinstated  (Supreme  Council 
American  Legion  of  Honor  v.  Gootee,  89  Fed.  941,  32  C.C.  A.  436). 

The  reinstatement  of  the  insured,  who  has  defaulted  in  his  pay- 
ments, can  be  based  only  on  the  substantial  compliance  with  the 
stipulations  of  the  contract  or  by-laws.  As  has  been  pointed  out, 
the  insurer  may  impose  such  conditions  on  reinstatement  as  may 
seem  to  be  advisable.  If  there  is  a  failure  on  the  part  of  the 
insured  to  fulfill  the  requirements,  there  is  no  reinstatement. 

Brun  V.  Supreme  Cotmcil  American  Legion  of  Honor,  15  Colo.  App.  538, 
63  Pac.  796;  McLaughlin  v.  Supreme  Council  Catholic  Knights  of 
America,  68  N.  E.  344,  184  Mass.  298;  Regan  v.  Prudential  Ins.  Co. 
of  America,  67  N.  Y.  Supp.  197,  83  Misc.  Rep.  78;  Schumacher  v. 
Manhattan  Life  Ins.  Co.,  21  Fed.  Gas.  755. 

The  payment  of  all  arrears  is,  of  course,  an  essential  part  of 
the  requirements,  and  it  is  therefore  an  elementary  principle  that 
such  payment  must  be  made  as  a  condition  precedent  to  reinstate- 
ment. 

Drum  V.  Benton,  13  App.  D.  C.  245;  Kearney  v.  iEtna  Life  Ins.  Co., 
109  111.  App.  609;  Manson  v.  Grand  Lodge  A.  O.  XJ.  W.,  30  Minn. 
509,  16  N.  W.  395;  Lantz  v.  Vermont  Life  Ins.  Co.,  139  Pa.  546,  21 
Atl.  80,  10  L.  R.  A.  577,  23  Am.  St.  Rep.  202;  Sovereign  Camp 
Woodmen  of  the  World  v.  Rothschild,  15  Tex.  Civ.  App.  463,  40  S. 
W.  553. 

The  insurer  cannot,  however,  require  the  payment  of  premiums 
not  yet  due  as  a  condition  of  reinstatement  (Coburn  v.  Life  In- 
demnity &  Investment  Co.,  53  Minn.  424,  54  N.  W.  373).  If  a  re- 
fusal to  reinstate  is  reversed  by  the  superior  body  (VivE^r  v.  Knights 
of  Pythias,  52  N.  J.  Law,  455,  20  Atl.  36),  or  is  decreed  in  a  suit 
for  reinstatement  (Elgutter  v.  Mutual  Reserve  Fund  Life  Ass'n, 
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28  South.  289,  52  La.  Ann.  1733),  payment  need  not  be  made  until 
after  such  reversal  or  decree.  If  the  insurer  authorizes  payment 
by  check,  the  reinstatement  takes  effect  from  the  time  the  check 
is  mailed,  and  not  from  the  time  of  its  receipt  (Colvin  v.  United 
States  Mut.  Ace.  Ass'n,  66  Hun,  543,  21  N.  Y.  Sbpp.  734). 

It  is  sometimes  provided  that  the  application  for  reinstatement 
must  be  approved  by  the  subordinate  lodge  to  which  the  member 
belongs.  In  such  case  there  is,  of  course,  no  reinstatement,  un- 
less affirmative  action  is  taken  by  the  lodge. 

Butler  V.  Grand  Lodge  A.  O.  U.  W.  (Cal.)  79  Pac.  861;  Bnin  v.  Supreme 
Council  American  Legion  of  Honor,  15  Colo.  App.  538,  63  Pac.  796; 
Grand  Lodge  A.  O.  V.  W.  of  Indiana  v.  King,  10  Ind.  App.  639,  38 
N.  E.  352;  Taylor  v.  Grand  Lodge  A.  O.  U.  W.,  75  Hun,  612,  29 
N."  Y.  Supp.  773;  Supreme  Council  of  Catholic  Knights  v.  Conne- 
ma,  3  Ohio  Oir.  Ct.  K.  130,  2  O.  C.  D.  74. 

The  laws  may  provide  for  an  appeal  from  the  action  of  the  lodge  re- 
jecting an  application.  Failure  to  appeal  estops  the  insured  or  his 
heneficiary  from  contesting  the  validity  of  the  rejection.  Montour 
V.  Grand  Lodge  A.  O.  U.  W.,  38  Or.  47,  62  Pac.  524. 

(d)    Same — Condition  as  to  good  health. 

It  is  usually  provided  that  the  insured,  who  has  defaulted  in  his 
payments,  can  be  reinstated  on  payment  of  arrears  if  he  is  in  good 
health.  Where  such  is  the  provision  of  the  contract  or  by-laws,  the 
good  health  of  the  insured  is  a  prerequisite  to  reinstatement,  and 
a  payment  of  arrears  when,  not  in  good  health  will  be  ineffective. 

Diboll  V.  .^tna  Life  Ins.  Co.,  32  La.  Ann.  179;  Ronald  v.  Mutual  Re- 
serve Fund  Life  Ass'n,  57  Hun,  592,  10  N.  Y.  Supp.  632,  affirmed 
132  N.  Y.  378,  30  N.  E.  739,  affirming  23  Abb.  N.  0.  271,  7  N.  Y.  Supp. 
152;  GafE  v.  Pennsylvania  Mut.  Life  Ins.  Co.,  IS  Wkly.  Law  Bui. 
(Ohio)  310;  Metropolitan  Life  Ins.  Co.  v.  Walton,  25  Ohio  Cir.  Ct. 
E.  587;  Duffy  v.  Alta  Friendly  Soc,  17  Pa.  Super.  Ct.  531;  Mutual 
Reserve  Fund  Life  Ass'n  v.  Lovenberg,  24  Tex.  Civ.  App.  355,  59 
S.  W.  314. 

The  condition  is  perfectly  reasonable  and  valid  (Grand  Lodge 
A.  O.  U.  W.  v.  Jesse,  50  111.  App.  101)  ;  but,  unless  part  of  the 
contract,  it  cannot  be  imposed  on  the  insured  as  an  additional 
condition  at  the  option  of  the  insurer. 

Sleverts  v.  National  Ben.  Ass'n,  95  Iowa,  710,  64  N.  W.  671;  Ingram  v. 
Supreme  Council  A.  L.  H.,  14  N.  Y.  St.  Rep..  600;  Dennis  v.  Massa- 
chusetts Ben.  Ass'n,  47  Hun  (N.  Y.)  338;  McNeil  v.  Southern  Tier 
Masonic  Relief  Ass'n,  58  N.  Y.  Supp.  119,  40  App.  Div.  581. 
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If  the  forfeiture  is  due  to  the  neglect  of  the  insurer,  the  furnish- 
ing of  a  certificate  of  good  health  cannot  be  insisted  on  (Colby  v. 
Life  Indemnity  &  Investment  Co.,  57  Minn.  510,  59  N.  W.  539). 
So  where  insured  was  not  notified  of  the  suspension  of  the  sub- 
ordinate lodge  of  which  he  was  a  member,  for  several  months, 
during  which  time  he  became  ill  and  was  unable  to  furnish  a  cer- 
tificate of  good  health  when  finally  demanded,  he  was  excused 
from  furnishing  it  (Cheek  v.  Supreme  Lodge  Knights  of  Honor, 
39  S.  E.  832,  129  N.  C.  179).  But  a  failure  to  furnish  such  cer- 
tificate, due  to  the  insured's  own  neglect  (McLaughlin  v.  Supreme 
Council  Catholic  Knights  of  America,  68  N.  E.  344,  184  Mass. 
298),  or  even  to  his  insanity  (Grand  Lodge  A.  O.  U.  W.  v.  Jesse, 
50  111.  App.  101),  will  not  excuse  him.  Even  where  the  subordinate 
lodge  had  failed  to  hold  meetings  for  several  months,  this  could 
not  avail  a  suspended  member,  who  neglected  to  present  the  cer- 
tificate of  good  health  at  the  first  meeting  held  thereafter  (Su- 
preme Lodge  Knights  of  Honor  v.  Keener,  6  Tex.  Civ.  App.  267, 
25  S.  W.  1084). 

If  the  premiums  and  certificate  are  retained  by  the  insurer  with- 
out objection,  it  will  be  presumed  that  the  evidence  of  good  health 
was  satisfactory  (White  v.  Metropolitan  Life  Ins.  Co.,  22  Pa. 
Super.  Ct.  501).  But  a  retention  of  the  certificate  for  six  days 
does  not  bind  the  insurer,  who  then  returns  it  not  approved  (Fidel- 
ity Mut.  Life  Ins.  Co.  v.  Price,  25  Ky.  Law  Rep.  1148,  77  S.  W. 
384).  Where  the  condition  was  that  the  insured  should  furnish 
a  "satisfactory"  application  and  medical  examination,  the  medical 
director  of  the  company  is  the  one  to  determine  whether  the  evi- 
dence of  good  health  is  satisfactory  (Graveson  v.  Cincinnati  Life 
Ass'n,  26  Wkly.  Law  Bui.  183,  11  Ohio  Dec.  369,  affirmed  in  S 
Ohio  Cir.  Ct.  R.  171).  But  it  has  been  held  in  Wisconsin  (Jack- 
son V.  Northwestern  Mut.  Relief  Ass'n,  78  Wis.  463,  47  N.  W. 
733)  that  the  right  to  reinstatement  depends  on  the  sufficiency 
of  the  certificate  in  fact,  and  not  on.  whether  the  insurer  consid- 
ered it  sufficient. 

>  A  life  insurance  company,  teing  estopped  by  its  conduct  to  insist  on  a 
forfeiture  of  a  policy  for  nonpayment  of  premiums,  agreed  with 
the  assured  to  receive  the  overdue  premiums  and  restore  the  policy 
If  a  medical  re-examlnation  should  be  satisfactory,  and,  if  not,  to 
refund  the  premiums  so  received.  The  assured  paid  the  overdue 
premiums,  but  the  medical  re-examination  was  unsatisfactory. 
The  company  declined  to  revive  the  policy  or  refund  the  premiums 
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SO  paid.  It  ■was  held  that  the  assured  might  be  reinstated  In  the 
position  he  occupied  when  the  agreement  was  entered  into.  Ap- 
pleton  V.  Phenix  Mut.  Life  Ins.  Co.,  59  N.  H.  541,  47  Am.  Rep.  220. 

If  payment  of  arrears  is  made,  accompanied  by  a  proper  certifi- 
cate of  good  health,  reinstatement  cannot  be  refused  because  not 
accompanied  by  an  application;  no  provision  therefor  being  con- 
tained in  the  laws  of  the  association  (Knights  Templars'  &  Ma- 
sons' Life  Indemnity  Co.  v.  Jacobus,  80  Fed.  202,  25  C.  C.  A.  378). 

Where  the  policy  contains  a  condition  for  reinstatement  if  the 
insured  is  in  good  health,  a  concealment  of  the  fact  that  the  in- 
sured is  ill  at  the  time  reinstatement  is  applied  for  amoimts  to  a 
fraud,  and  no  liability  is  imposed  on  the  insurer. 

Garber  v.  Globe  Mut.  Life  Ins.  Co.,  9  Fed.  Cas.  1146;  JEtna.  Life  Iris. 
Co.  V.  Bradway,  90  111.  App.  576;  Marshall  v.  Women's  Mut.  Ins.  & 
Ace.  Co.,  58  N.  Y.  Super.  Ct  406,  11  N.  Y.  Supp.  700. 

So,  too,  a  misrepresentation  or  breach  of  warranty  as  to  health 
in  an  application  for  reinstatement  will  forfeit  the  policy  in  the 
same  manner  as  a  misrepresentation  or  breach  of  warranty  in  an 
original  application  for  insurance. 

Massachusetts  Ben.  Life  Ass'n  t.  Robinson,  104  Ga.  256,  30  S.  B.  918, 
42  L.  R.  A.  261;  Grand  Lodge  A.  O.  U.  W.  v.  Cressey,  47  111.  App. 
616;  John  Hancock  Mut.  life  Ins.  Co.  v.  Dick,  43  L.  R.  A.  566,  114 
Mich.  337,  72  N.  W.  179;  Bottomley  v.  Metropolitan  Life  Ins.  Co., 
170  Mass.  274,  49  N.  E.  438;  Ash  v.  Fidelity  Mut.  Life  Ass'n,  26 
Tex.  Civ.  App.  501,  63  S.  W.  944. 

If,  however,  the  statements  are  unnecessary,  a  misrepresenta- 
tion or  breach  of  warranty  cannot  be  predicated  thereon. 

Massachusetts  Ben.  Life  Ass'n  v.  Robinson,  104  Ga.  256,  30  S.  E.  918, 
42  L.  R.  A.  261;  Supreme  Lodge  Nat  Reserve  Ass'n  v.  Turner, 
19  Tex.  Civ.  App.  346,  47  S.  W.  44. 

In  this  connection  see,  also,  Bridge  v.  National  Life  Ass'n,  11  Misc. 
Rep.  658,  33  N.  Y.  Supp.  553,  affirmed  without  opinion  in  1  App. 
Div.  630,  37  N.  Y.  Supp.  1144.  In  CoUey  v.  Wilson,  86  Mo.  App. 
396,  it  was  held  that  a  misstatement  as  to  insured's  age  in  his  ap- 
plication for  reinstatement  would  not  affect  the  policy,  as  he  was 
required  to  furnish  only  a  statement  as  to  his  health. 

In  Richards  v.  Maine  Benefit  Ass'n,  85  Me.  99,  26  Atl.  1050,  it  was  held 
that  when  the  application  for  reinstatement  stipulated  that,  if  the 
statements  therein  were  in  any  respect  untrue,  the  policy  should 
be  treated  as  if  not  reinstated,  the  failure  of  the  insured  to  dis- 
close the  fact  that  he  had  attempted  to  commit  suicide  was  fatal 
In  view  of  his  statement  that  there  was  nothing  in  his  habits  or 
condition  which  was  likely  to  shorten  his  life. 
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A  recital  in  the  receipt  that  overdue  premiums  will  be  received 
and  the  policy  reinstated  on  satisfactory  evidence  that  the  insured 
is  in  good  health  does  not,  on  the  acceptance  of  such  receipt  by 
the  insured,  amount  to  a  warranty  of  good  health  (^tna  Life  Ins. 
Co.  V.  Smith,  88  Fed.  440,  31  C.  C.  A.  575).  If  no  inquiry  was  made 
as  to  the  condition  of  insured's  health,  he  is  not  bound  to  make 
disclosure  (Spitz  v.  Mutual  Ben.  Life  Ass'n,  5  Misc.  Rep.  245,  25 
N.  Y.  Supp.  469) ;  and  it  has  been  held  that  the  effect  of  false 
statements  as  to  health  in  an  application  for  reinstatement  de- 
pends on  the  intent  of  the  insured,  and,  if  good  faith  was  exercised, 
the  mere  fact  that  the  statement  is  false  will  not  avoid  the  policy. 

Mulligan  v.  Prudential  Ins.  Co.,  58  Atl.  230,  76  Conn.  676;   iEtna  Life 
Ins.  Co.  V.  Kehlaender  (Neb.)  94  N.  W.  129. 

The  provisions  of  the  Missouri  statute,'  declaring  that  no  mis- 
representation made  in  obtaining  a  life  policy  shall  be  deemed 
material  or  render  the  policy  void,  unless  the  matter  misrepresented 
shall  have  actually  contributed  to  the  contingency  on  which  the 
policy  is  to  become  due,  apply  to  a  warranty  contained  in  an 
application  for  reinstatement  (Jenkins  v.  Covenant  Mut.  Life  Ins. 
Co.,  171  Mo.  375,  71  S.  W.  688). 

Though  breach  of  a  warranty  as  to  health  in  an  application  for 
reinstatement  will  forfeit  the  policy,  the  forfeiture  is  not  self-execut- 
ing in  the  absence  of  a  provision  to  that  effect  (Traders'  Mut.  Life 
Ins.  Co.  V.  Johnson,  65  N.  E.  634,  200  111.  359,  affirming  101  111. 
App.  559) ;  and  the  forfeiture  may  be  waived  by  the  insurer,  as 
in  the  case  of  forfeiture  for  any  other  ground,  by  recognizing  the 
validity  of  the  policy  with  knowledge  of  the  falsity. 

A  provision  that  the  policy  shall  be  indisputable  after  two  years, 
if  the  holder  pays  all  dues  and  assessments,  and  observes  the  regu- 
lations as  to  occupation  and  employment  applies  to  representations 
required  and  made  in  a  certificate  for  reinstatement  after  a  lapse 
by  reason  of  delay  in  payment  of  an  assessment,  and  after  two 
years  the  company  is  barred  from  contesting  the  policy  on  the 
ground  that  the  statements  contained  in  the  reinstatement  certifi- 
cate were  untrue  (Teeter  v.  United  Life  Ins.  Ass'n,  54  N.  E.  72,  159 
N.  Y.  411,  affirming  11  App.  Div.  259,  42  N.  Y.  Supp.  119). 

The  truth  or  falsity  of  the  statements  as  to  health  are  to  be 
determined  as  of  the  date  the  certificate  is  made.     Thus,  if  the 

»  See  Rev.  St.  Mo.  1S89,  §  5849  (Rev.  St.  1899,  i  7890). 
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application  and  certificate  were  made  October  1st,  there  was  no 
misrepresentation,  though  there  had  been  a  change  in  the  insur- 
ance condition,  when  the  certificate  of  reinstatement  is  issued  on 
October  14th  (Insurance  Co.  v.  Higginbotham,  95  U.  S.  380,  24 
L.  Ed.  499,  affirming  Day  v.  Mutual  Ben.  Life  Ins.  Co.,  1  MacArthur 
[D.  C]  598).  Where  the  by-laws  of  the  company  provide  for 
reinstatement  within  one  year  after  default  on  receipt  of  satis- 
factory evidence  of  good  health,  a  health  certificate  signed  within 
the  year  by  the  insurer,  containing  a  clause  that  the  insured  is  and 
continuously  has  been  in  good  health,  includes  only  the  time  dur- 
ing the  delinquency  (Reilly  v.  Chicago  Guaranty  Fund  Life  Soc, 
75  Minn.  377,  77  N.  W.  982).  A  statement  that  the  insured  is  in 
good  health  is  to  be  construed  by  the  standard  of  health  esi' sting 
in  the  policy  originally  issued  (Peacock  v.  New  York  Life  Ins. 
Co.,  20  N.  Y.  293,  affirming  14  N.  Y.  Super.  Ct.  338).  It  is  not 
necessarily  a  warranty  that  insured's  health  is  fierfect,  but  only 
that  it  is  practically  the  same  as  when  the  policy  issued  (Massa- 
chusetts Ben.  Life  Ass'n  v.  Robinson,  104  Ga.  256,  30  S.  E.  918, 
42  L.  R.  A.  261).  As  in  the  case  of  original  applications,  a  recital 
in  the  certificate  for  reinstatement  that  the  insured  is  in  good 
health  cannot  be  construed  to  mean  that  he  has  had  no  temporary 
or  trivial  indisposition. 

Metropolitan  Life  Ins.  Co.  v.  McTague,  49  N.  J.  Law,  587,  9  Atl.  766,  60 
Am.  Rep.  661;  French  v.  Mutual  Reserve  Fund  Life  Ass'n,  111  N.  C. 
391,  16  S.  E.  427,  32  Am.  St.  Rep.  803. 

The  burden  of  proof  to  show  the  falsity  of  statements  as  to  health  is 
on  the  insurer.  Spencer  v.  Citizens'  Mut.  Life  Ins.  Ass'n,  142  N. 
Y.  505,  37  N.  B.  617,  affirming  3  Misc.  Rep.  458,  23  N.  Y.  Supp.  179. 
The  competency  and  sufficiency  of  the  evidence  was  considered  in 
Lindsey  v.  Western  Mut.  Aid  Soc,  84  Iowa,  734,  50  N.  W.  29;  Don- 
nelly V.  Metropolitan  Life  Ins.  Co.,  86  N.  Y.  Supp.  790,  43  Misc. 
Rep.  87;  Griesa  v.  Massachusetts  Ben.  Ass'n,  60  Hun,  581,  15  N. 
Y.  Supp.  71. 

(e)   Same — 'Waiver  of  conditions. 

Notwithstanding  the  general  rule  that  the  conditions  prescribed 
for  reinstatement  must  be  complied  with,  the  insurer  may  waive 
such  conditions,  if  it  sees  fit  to  do  so.  Thus  a  requirement  that 
there  must  be  a  written  application  for  reinstatement  may  be 
waived  (Gaige  v.  Grand  Lodge  A.  O.  U.  W.,  48  Hun  [N.  Y.]  137). 
And  so,  too,  the  insurer  may  waive  the  provisions  requiring  appli- 
cation to  be  made  within  a  certain  time  limited  (Coburn  v.  Life  In- 
demnity &  Inv.  Co.,  52  Minn.  424,  54  N.  W.  373).    The  condition 
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requiring  a  certificate  of  good  health  may  be  waived  by  failure  to 
insist  upon  such  certificate  (Simms  v.  Baltimore  Mut.  Aid  Soc, 
15  Pa.  Co.  Ct.  R.  642),  or  by  refusing  reinstatement  on  other 
grounds  without  objection  to  the  sufficiency  of  the  certificate 
Miesell  v.  Globfe  Mut.  Life  Ins.  Co.,  76  N.  Y.  115). 

Where  an  application  to  reinstate  a  life  policy,  made  by  an  agent  of  in- 
sured, provides  tliat  the  reinstatement  shall  be  invalid  if  state- 
ments as  to  the  health  of  insured  are  false,  the  fact  that  the  com- 
pany is  informed  by  the  agent  that  insured  has  been  absent  for 
three  months  does  not  show  that  it  did  not  rely  on  the  statements 
as  to  the  good  health  of  insured,  but  waived  the  requirement.  Era- 
ser V.  .astna  Life  Ins.  Co.,  90  N.  W.  476,  114  Wis.  510. 

Sending  notice  of  subsequent  assessments  is  evidence  from  which 
a  jury  may  find  that  there  was  a  waiver  of  the  health  certificate 
(Denver  Life  Ins.  Co.  v.  Crane  [Colo.  App.]  73  Pac.  875),  and 
demand  and  acceptance  of  subsequent  assessments  will  estop  the 
insurer  from  objecting  that  all  the  formalities  were  not  observed 
in  reinstating  the  member  (Hoffman  v.  Supreme  Council  A.  L.  H. 
[C.  C]  35  Fed.  252)  ;  but  the  mere  receipt  and  retention  of  the 
amount  for  which  the  insured  was  delinquent  is  not  a  waiver, 
when  the  member's  attention  was  called  to  the  requirement. 

Garretson  v.  Equitable  Mut.  Life  &  Endowment  Ass'n,  93  Iowa,  402,  Gl 
N.  W.  952;  Rice  v.  Grand  Lodge  of  A.  O.  U.  W.  of  Iowa,  72  N.  W. 
770,  103  Iowa,  643;  Adams  v.  Grand  Lodge  A.  O.  U.  W.  of  Nebras- 
ka, 66  Neb.  389,  92  N.  W.  588.  But  see  Mutual  Reserve  Fund  Life 
Ass'n  V.  Bozeman,  21  Tex.  Civ.  App.  490,  52  S.  W.  94,  where  it  was 
held  that  if  the  by-laws  authorize  the  executive  committee,  "upon 
satisfactory  evidence  of  good  health,"  etc.,  to  reinstate  a  delinquent 
member,  a  receipt,  given  for  a  payment  received  after  delinquency, 
conditioned  "that  said  member  is  now,  and  has  been  during  the  past 
12  months,  in  continuous  good  health,"  is  a  waiver  of  "satisfactory 
evidence,"  etc.,  as  a  condition  precedent  to  reinstatement. 

There  can,  of  course,  be  no  waiver  where  the  superior  body  re- 
fuses to  receive  the  past-due  assessments,  though  they  were  ac- 
cepted by  the  subordinate  lodge  (Marshall  v.  Grand  Lodge  A.  O. 
U.  W.  of  California,  133  Cal.  686,  66  Pac.  25).  It  is,  indeed,  gen- 
erally held  that  a  subordinate  lodge  or  an  officer  thereof  cannot 
waive  the  conditions  imposed  as  a  prerequisite  to  reinstatement. 

Grand  Lodge  Ancient  Order  United  Workmen  v.  Jesse,  50  111.  App.  101; 
Whipple  V.  Supreme  Lodge  Knights  of  Honor,  7  Ky.  Law  Rep. 
301;  Royal  Highlanders  v.  Scovill,  66  Neb.  213,  92  N.  W.  206;  Ad- 
ams V.  Grand  Lodge  A.  O.  tJ.  W.,  66  Neb.  389,  92  N.  W.  588;  Fra- 
ternal Union  v.  Hurlock  (Tex.  Civ.  App.)  75  S.  W.  539. 
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It  has,  however,  been  held  in  New  York  (Gaige  v.  Grand  Lodge 
A.  O.  U.  W.,  48  Hun,  137)  that  the  subordinate  lodge  may  waive 
the  formal  written  application  for  a  reinstatement. 

Whether  there  has  been  a  waiver  is  a  question  for  the  jury. 

Cauveren  v.  Ancient  Order  of  Pyramids,  98  Mo.  App.  433,  72  S.  W.  141; 
Eockwell  V.  Mutual  Life  Ins.  Co.,  27  Wis.  372. 

(f)    Same— Effect  of  reinstatement. 

The  effect  of  a  reinstatement  is  not,  generally,  the  making  of 
a  new  contract,  but  it  merely  cancels  the  forfeiture,  leaving  the 
original  contract  in  force  (Goodwin  v.  Provident  Sav.  Life  Assur. 
Ass'n,  97  Iowa,  226,  66  N.  W.  157,  32  L.  R.  A.  473,  59  Am.  St. 
Rep.  411).  So  a  reinstatement  will  not  bring  a  policy  within  the 
provisions  of  a  statute  passed  after  the  making  of  the  contract 
(Lindsey  v.  Western  Mut.  Aid  Soc,  84  Iowa,  734,  50  N.  W.  29). 
The  insured  may,  however,  bj''  special  agreement  at  the  time  of 
reinstatement,  bring  his  contract  within  the  provisions  of  a  new 
by-law  of  the  association  (O'Brien  v.  Brotherhood  of  the  Union, 
76  Conn.  52,  55  Atl.  577). 

The  laws  of  the  association  may  provide  that  the  member  shall 
not,  after  reinstatement,  be  entitled  to  benefits  until  a  certain 
probationary  period  has  passed  (Alters  v.  Journeyman  Bricklay- 
ers' Protective  Ass'n,  43  Wkly.  Notes  Cas.  [Pa.]  336).  It  was, 
however,  held  in  Missouri  (Connelly  v.  Shamrock  Benev.  Soc, 
43  Mo.  App.  283)  that  such  a  by-law  referred  only  to  sick  bene- 
fits, and  not  to  mortuary  benefits.  Where  the  rules  of  an  associa- 
tion provided  that  on  the  death  of  a  member  in  good  standing  the 
order  should  pay  his  beneficiary  a  certain  sum,  and  that  a  person 
should  be  deemed  in  good  standing  who  at  the  time  of  his  death 
was  not  indebted  to  his  council  (O'Grady  v.  Knights  of  Columbus, 
62  Conn.  223,  25  Atl.  Ill),  it  was  held  that,  while  mere  payment 
of  delinquent  assessments  might  not  reinstate  the  member  in  all 
his  rights,  it  placed  him  in  good  standing,  so  as  to  entitle  the 
beneficiary  to  benefits. 

A  notification  by  an  accident  insurance  company  to  a  member 
that  his  policy  had  lapsed,  but  that  the  company  would  reinstate 
him,  and  carry  his  policy,  "if  you  will  remit  us  your  check"  for 
a  specified  amount,  does  not  make  the  reinstatement  depend  on 
the  receipt  and  payment  of  the  check,  but  such  reinstatement  be- 
comes complete  by  the  mailing  of  a  letter  containing  the  check 
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on  the  day  the  notification  was  received;  and  hence  the  member 
may  recover  for  accidental  injuries  sustained  while  the  letter  was 
in  transit,  and  before  it  reached  the  company  (Colvin  v.  United 
States  Mut.  Ace.  Ass'n,  €6  Hun,  543,  21  N.  Y.  Supp.  734).  But, 
if  the  by-laws  provide  that  no  benefit  shall  accrue  or  be  paid  for 
injuries  received  by  a  member  until  the  past-due  assessments  are 
received  by  the  secretary  (Fee  v.  National  Masonic  Ace.  Ass'n, 
110  Iowa,  271,  81  N.  W.  483),  the  insured  cannot  recover  for  an 
accident  occurring  before  the  past-due  assessment  reached  the  sec- 
retary, though  it  was  paid  to  the  local  agent  on  the  day  of  the  acci- 
dent. 

(g)   Bight  to  estended  insurance  for  a  limited  term. 

It  is  sometimes  provided  in  ordinary  life  policies  that  if,  after 
a  specified  number  of  yearly  premiums  have  been  paid,  there  is 
default  in  the  payment  of  a  premium,  the  net  reserve  value  of 
the  policy,  less  any  indebtedness  due  on  account  of  the  policy,  shall 
be  applied  as  a  net  single  premium  to  purchase  term  insurance 
for  a  certain  determinable  period,  proportionate  to  the  amount  of 
such  net  reserve.  In  some  states  statutes  have  been  passed  con- 
taining substantially  similar  provisions,*  and  declaring,  as  in  Mis- 
souri, that  the  statute  shall  govern,  unless  the  policy  contains  stipu- 
lations as  favorable  to  the  insured.  The  Missouri  statute  was  de- 
clared to  be  constitutional  in  Cravens  v.  New  York  Life  Ins.  Co., 
148  Mo.  583,  50  S.  W.  519,  53  L.  R.  A.  305,  71  Am.  St.  Rep.  628, 
and  it  was  said  that  any  provision  in  the  policy,  intended  to  evade 
the  effect  of  the  statute,  was  ineffectual.  In  Nielsen  v.  Provident 
Sav.  Life  Assur.  Soc,  139  Cal.  332,  73  Pac.  168,  96  Am.  St.  Rep. 
146,  it  was  held  that  the  New  York  statute  is  applicable  to  poli- 
cies for  a  single  year,  with  agreement  to  renew  the  insurance  from 
year  to  year,  without  examination,  on  the  payment  of  a  fixed  annual 
premium.  These  statutes  refer,  however,  only  to  policies  issued 
by  legal  reserve  companies,  and  do  not  apply  to  policies  or  benefit 
certificates  issued  by  co-operative  assessment  or  fraternal  benefit 
associations  (Mutual  Reserve  Life  Ins.  Co.  v.  Roth,  122  Fed.  853, 
59  C.  C.  A.  63).  Under  the  provisions  of  the  Missouri  statute  (Rev. 
St.  1879,  §  5986;  Rev.  St.  1889,  §  5859),  declaring  that  the  statute 
shall  not  apply  to  policies  providing  for  unconditional  paid-up 
insurance  or  an  unconditional  cash  surrender  value,  a  policy  which 

*  Foi  the  provisions  of  these  statutes,  see  ante,  p.  2395,  note. 
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limits  the  time  within  which  paid-up  insurance  or  cash  surrender 
value  may  be  obtained  is  not  within  the  exception. 

Cravens  v.  New  York  Life  Ins.  Co.,  148  Mo.  583,  50  S.  W.  519,  53  L. 
K.  A.  305,  Tl  Am.  St.  Eep.  628;  Smith  v.  Mutual  Ben.  Life  Ins.  Co., 
178  Mo.  329,  72  S.  W.  935. 

But  where  the  policy  provides  that  the  excess  of  premiums  over  oper- 
ating expenses  and  the  assured's  share  of  death  losses  shall  consti- 
tute a  "guaranty  fund"  to  apply  in  reduction  of  later  premiums,  and 
after  five  years  to  extend  the  insurance  in  case  of  lapse,  the  fund 
classed  as  a  "guaranty  fund"  is  embraced  within  the  meaning  of  the 
words  "reserve  on  such  policy,"  as  used  in  the  statute.  (Nielsen  v. 
Provident  Sav.  Life  Assur.  Soc,  139  Oal.  332,  73  Pac.  168,  96  Am.  St. 
Rep.  146). 

It  is  often  provided  that  the  insured  shall  be  entitled  to  term 
insurance  if  all  outstanding  premium  notes  have  been  paid.  If 
such  is  the  stipulation,  failure  to  pay  outstanding  notes  forfeits  the 
right  to  the  extended  term  insurance. 

Rife  V.  Union  Cent.  Life  Ins.  Co.,  129  Cal.  455,  62  Pac.  48;  Union  Cent 
Life  Ins.  Co.  v.  Buxer,  57  N.  E.  66,  62  Ohio  St.  385,  49  L.  R.  A.  73T; 
Union  Cent.  Life  Ins.  Co.  v.  Wilkes,  92  Tex.  468,  49  S.  W.  1038. 

But  where  the  policy  provided  for  extended  insurance  according 
to  "table  of  loans  and  surrender  values,"  the  nonpayment  of  inter- 
est on  a  premium  note,  declaring  that,  in  case  of  default  in  the 
payment  of  interest  or  subsequent  premiums,  the  policy  should 
be  forfeited,  "except  as  to  the  right  to  surrender  value"  (Drurys 
Adm'x  V.  New  York  Life  Ins.  Co.,  25  Ky.  Law  Rep.  68,  74  S.  W. 
663,  115  Ky.  681,  61  L.  R.  A.  714),  does  not  affect  the  insured's 
right  to  extended  insurance;  such  extended  insurance  being  one 
of  the  "surrender  values"  provided  for  in  the  policy. 

The  contract  may  provide  that  the  policy  shall  become  a  limited 
term  policy,  without  affirmative  action  on  the  part  of  the  insured 
(Johnson  v.  New  York  Life  Ins.  Co.,  109  Iowa,  708,  78  N.  W.  905, 
50  L.  R.  A.  99).  If;  however,  the  policy  or  statute  gives  the  in- 
sured several  options  on  default,  the  policy  will  not  become  a  lim- 
ited term  contract  until  the  option  is  exercised,  or  until  the  time 
limited  therefor  has  expired  (Blake  v.  National  Life  Ins.  Co.,  123 
Cal.  470,  56  Pac.  101).  So  it  has  been  held  in  Kentucky,  that  a 
failure  to  exercise  the  option  converts  the  contract  into  a  term 
policy. 

Crutchfield  v.  Union  Cent  Life  Ins.  Co.,  23  Ky.  Law  Rep.  2300,  67  S. 
W.  67,  113  Ky.  53;   Mutual  Ben.  Life  Ins.  Co.  v.  Harvey,  25  Ky. 
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Law  Rep.  1992,  79  S.  W.  218;   New  York  Life  Ins.  Co.  v.  Melnken's 
Adm'r,  80  S.  W.  175,  25  Ky.  Law  Rep.  2113. 

It  has  been  held  in  Mississippi  (Universal  Life  Ins.  Co.  v.  White- 
head, 58  Miss.  226,  38  Am.  Rep.  322)  that,  if  the  policy  limits  the 
time  within  which  the  original  policy  shall  be  surrendered  and  a 
term  policy  applied  for,  compliance  with  such  condition  within 
the  time  specified  is  ,a  condition  precedent  to  the  right  to  extended 
insurance.  So,  where  the  time  limited  for  the  surrender  of  the 
original  policy  was  30  days,  it  was  not  sufficient  that  within  30 
days  after  default  a  letter  was  sent  to  the  company  by  attorneys, 
stating  that  the  poHcy  had  been  left  with  them  for  the  purpose  of 
procuring  a  term  policy,  and  that  they  demanded  such  term  policy, 
and  on  receipt  of  it  would  send  the  original  policy,  duly  receipted 
(Universal  Life  Ins.  Co.  v.  Devore,  88  Va.  778,  14  S.  E.  532). 

On  the  other  hand,  it  has  been  held  in  Nielsen  v.  Provident  Sav. 
Life  Assur.  Soc,  139  Cal.  332,  73  Pac.  168,  96  Am.  St.  Rep.  146, 
reversing  (Cal.)  66  Pac.  6'63,  where  the  New  York  statute  was  in- 
volved, that  the  demand  for  term  insurance  and  the  surrender  of 
the  policy  may  be  made  by  the  beneficiary  after  the  death  of  the 
insured.  And  in  the  same  case  it  was  said  that  if  the  insurer  dis- 
claims any  liability  under  the  policy,  informing  the  beneficiary  that 
it  would  not  pay  the  policy  or  any  part  thereof,  it  waives  a  sur- 
render as  a  condition  precedent.  In  view  of  the  principle  that  on 
default  the  contract  becomes  a  limited  term  policy,  it  has  been  held 
(Union  Cent.  Life  Ins.  Co.  v.  Wilkes  [Tex.  Civ.  App.]  47  S.  W. 
546)  that  the  insured  cannot  reinstate  the  original  policy  without 
the  consent  of  the  beneficiary. 

The  burden  of  proof  is  on  the  plaintifC  to  show  the  right  to  a  paid-up 
term  policy.  Union  Cent.  Life  Ins.  Co.  v.  LoughmlUer  (Ind.  App.) 
69  N.  B.  264. 

One  of  the  most  important  questions  arising  under  the  provision 
for  extended  insurance  is  the  determination  of  the  length  of  the 
term  for  which  the  policy  will  remain  in  force  after  the  default. 
This  obviously  depends  upon  the  particular  conditions  in  the  va- 
rious policies,  and  few,  if  any,  general  rules  can  be  laid  down.  If 
the  policy  provides  that  upon  the  nonpayment  of  a  premium  the  in- 
sured shall  be  entitled  to  receive  as  a  cash  surrender  value,  after 
deducting  any  loan  made  to  him,  the  net  reserve  of  the  policy,  less 
a  certain  surrender  charge,  and  that  this  may  be  applied  to  the  ex- 
tension of  the  insurance,  the  provision  must  control  the  figures  in 
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another  part  of  the  policy  purporting  to  give  as  the  cash  surrender 
value  at  a  certain  time  an  amount  less  than  the  net  reserve  after  de- 
ducting the  surrender  charge,  since  words  control  figures,  and  the 
policy  is  to  be  construed  most  favorably  to  the  insured  (Mutual 
Ben.  Life  Ins.  Co.  v.  First  Nat.  Bank,  69  S.  W.  1,  24  Ky.  Law  Rep. 
580).  After  the  issuance  of  a  policy  stipulating  for  extended  in- 
surance calculated  according  to  a  certain  mortuary  table,  the  in- 
surer cannot,  without  the  consent  of  the  assured  or  beneficiary, 
adopt  a  table  less  favorable  to  the  assured  and  more  favorable  to 
the  company  by  cutting  down  the  period  of  extended  insurance 
(Provident  Sav.  Life  Assur.  Soc.  v.  Bailey,  80  S.  W.  452,  25  Ky. 
Law  Rep.  2251).  The  statute  (Ky.  St.  1899,  §  653),  prescribing 
how  life  insurance  polices  shall  be  valued  by  the  insurance  commis- 
sioner in  determining  the  solvency  of  the  company,  has  no  applica- 
tion to  the  valuation  of  a  policy  for  the  purpose  of  determining  in- 
sured's rights  on  forfeiture,  where  the  policy  itself  contains  rules 
for  its  valuation  in  such  case  (Mutual  Ben.  Life  Ins.  Co.  v.  First 
Nat.  Bank,  74  S.  W.  1066,  25  Ky.  Law  Rep.  172,  115  Ky.  757). 

If  the  policy  provides  for  extended  insurance  "for  such  time  as 
one  annual  premium  is  contained  in  the  reserve  value,''  the  time 
for  which  the  policy  shall  continue  in  force  is  to  be  determined  by 
dividing  the  amount  of  the  reserve  value  by  the  amount  of  the 
annual  premium  upon  the  entire  policy,  and  not  merely  by  the  an- 
nual premium  upon  each  $1,000  of  the  policy  (Crutchfield  v.  Union 
Cent.  Life  Ins.  Co.,  67  S.  W.  8,  23  Ky.  Law  Rep.  2265).  Where  a 
policy  provides  that,  when  the  policy  shall  cease  by  the  nonpayment 
of  any  premium  when  due,  the  entire  net  reserve  value  of  the  pol- 
icy and  dividend  additions  shall  be  applied,  as  a  single  premium, 
to  the  purchase  of  nonparticipating  term  insurance,  "for  the  full 
amount  insured  by  this  policy,"  and  that  "the  first  10  years'  divi- 
dends that  may  be  declared  on  this  policy  will  be  allowed  only  on 
the  addition  plan,"  upon  the  nonpayment  of  a  premium  when  due, 
though  within  the  first  10  years,  the  net  reserve  is  to  be  applied 
to  the  purchase  of  term  insurance  for  the  face  of  the  policy,  and 
not  for  that  amount  plus  the  dividend  additions;  thus  purchasing 
insurance  for  a  longer  term  than  if  it  were  for  the  larger  amount 
(Mutual  Ben.  Life  Tns.  Co.  of  Newark  v.  Dunn,  106  Ky.  591,  51 
S.  W.  20).  That  is  to  say,  dividends  will  usually  be  applied  to  ex- 
tend the  term  of  the  insurance  (Mutual  Ben.  Life  Ins.  Co.  v.  Davis, 
115  Ky.  404,  73  S.  W.  1020).  But  where  the  insurer,  in  declaring 
a  dividend  for  a  certain  year,  provided  that  no  dividend  should  be 
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payable  on  policies  not  continued  in  force  after  their  respective  an- 
niversaries in  such  year,  a  policy  which  lapsed  for  nonpayment  of 
the  premium  thereon  for  that  year  was  not  entitled  to  a  dividend, 
or  to  have  it  applied  to  extend  the  insurance  (Bryant  v.  Mutual 
Ben.  Ins.  Co.  [C.  C]  109  Fed.  748). 

The  beneficiary  Is  not  estopped  by  the  act  of  the  insured  in  accepting 
a  certificate  of  extended  insurance  for  a  larger  amount,  but  for  a 
shorter  term,  than  that  which  the  net  reserve  purchased;  tliere 
being  neither  allegation  nor  proof  that  the  insured  was  acting  as 
her  agent  Mutual  Ben.  Life  Ins.  Co.  t.  Dunn,  IOC  Ky.  591,  51  S. 
W.  20. 

As  has  been  seen,  the  policies  usually  provide  that  the  net  re- 
serve, "less  any  indebtedness  on  account  of  the  policy,"  shall  be 
applied  to  the  purchase  of  the  extended  insurance.  In  determining 
the  amount  to  be  thus  applied,  any  loan  made  by  the  company  on 
the  policy  is  to  be  deducted  (Mutual  Ben.  Life  Ins.  Co.  v.  First 
Natl.  Bank,  69  S.  W.  1,  24  Ky.  Law  Rep.  580),  as,  for  instance,  a 
loan  made  to  assist  the  insured  in  paying  premiums  (Omaha  Nat. 
Bank  v.  Mutual  Ben.  Life  Ins.  Co.,  84  Fed.  122,  28  C.  C.  A.  300,  af- 
firming [C.  C]  81  Fed.  935).  So,  too,  it  has  been  held  that  any 
unpaid  premium  note  will  be  deducted  under  the  provisions  of  the 
Massachusetts  statute  (St.  1861,  c.  186). 

Pitt  V.  Berkshire  Life  Ins.  Co.,  100  Mass.  50O;  Bigelow  v.  State  Mut. 
Life  Assur.  Ass'n,  123  Mass.  113.  And  see,  also,  Van  Creelen  v. 
Massachusetts  Mut.  Life  Ins.  Co.,  35  La.  Ann.  226,  construing  a 
Massachusetts  contract.  But  It  was  held  in  Goodwin  v.  Massachu- 
setts Mut.  Life  Ins.  Co.,  73  N.  Y.  480,  that  an  unpaid  premium  was 
not  to  be  deducted  under  the  provisions  of  the  Massachusetts 
statute. 

It  has,  however,  been  held  in  Alabama  (New  York  Life  Ins. 
Co.  v.  Smith,  35  South.  1004,  139  Ala.  303)  that  a  note  given  in  pay- 
ment of  a  premium  on  a  life  policy,  containing  a  stipulation  for  de- 
ducting its  amount  from  the  policy  if  it  becomes  a  claim,  but  no 
agreement  for  forfeiture  of  insurance  in  case  of  nonpayment,  is  not 
an  "indebtedness  on  account  of  the  policy,"  within  a  provision  there- 
of for  extended  insurance  for  the  face  of  the  policy  upon  the  pay- 
ment of  such  indebtedness  within  30  days  of  the  lapse  of  a  premium. 

The  Missouri  statute  (Rev.  St.  1889,  §  5856)  provides  that,  after 
deducting  from  three-fourths  of  the  net  value  "indebtedness  on  ac- 
count of  past  premiums,"  the  balance  shall  be  applied  as  a  single 
premium  for  temporary  insurance.     It  was  held  (Smith  v.  Mutual 


2412  FOEFEITUEE  FOR  NONPAYMENT  OF  PREMIUMS. 

Ben.  Life  Ins.  Co.,  173  Mo.  329,  72  S.  W.  935)  that,  in  computing 
the  amount  to  be  appropriated  for  temporary  insurance,  the  com- 
pany cannot  deduct  loans  advanced  to  the  insured  on  the  security 
of  the  policy  for  purposes  other  than  the  payment  of  premiums,  even 
though  such  loans  and  unpaid  premiums  exceed  the  full  amount  of 
the  net  value  of  the  policy.  If  the  insurer  has  loaned  to  the  insured 
the  full  amount  of  the  cash  surrender  value,  so  that  at  the  time  of 
default  such  surrender  value  is  just  sufficient  to  satisfy  the  loan, 
there  is,  of  course,  nothing  due  the  insured  with  which  to  purchase 
extended  insurance  (Mutual  Ben.  Life  Ins.  Co.  v.  First  Nat.  Bank, 
25  Ky.  Law  Rep.  172,  74  S.  W.  1066,  115  Ky.  757).  If  under  the 
terms  of  the  policy  the  net  reserve,  less  indebtedness  to  the  com- 
pany, has  been  applied  to  the  payment  of  term  insurance,  the  in- 
sured cannot,  two  years  after  such  default,  and  within  a  few  days 
before  the  time  of  the  expiration  of  the  term  insurance,  extend  the 
same  by  tendering  the  amount  of  such  indebtedness  (Omaha  Nat. 
Bank  v.  Mutual  Ben.  Life  Ins.  Co.,  84  Fed.  122,  28  C.  C.  A.  300, 
affirrning  [C.  C]  81  Fed.  935). 

Where  the  policy  granted  one  month's  grace  for  payment  of 
premiums,  and  provided  that  "if  the  policy,  after  being  in  force  one 
full  year,  shall  lapse  for  nonpayment  of  premium,  the  company  will 
continue  in  force  the  insurance  under  the  policy  for  the  period  of 
60  days  from  the  date  of  the  lapse"  (Prudential  Ins.  Co.  v.  Devoe, 
56  Atl.  809,  98  Md.  584),  it  was  held  that  for  a  default  in  the  pay- 
ment of  a  premium  due  March  27th  the  policy  lapsed  on  April  27th, 
and  the  '60  days  during  which  the  policy  was  continued  in  force 
were  to  be  computed  from  the  latter  date.  But  under  a  provision 
declaring  that,  on  payment  of  three  premiums  in  cash,  the  policy 
should  be  continued  in  force  for  7  years  and  235  days,  such  period 
should  be  computed  from  the  date  of  the  policy,  and  not  from  the 
date  of  the  lapse  (Union  Mut.  Life  Ins.  Co.  v.  Adler  [Ind.  App.]  73 
N.  E.  835).  So  where  the  policy  provided  that  on  default  it  should 
automatically  continue  for  the  time  specified  in  the  table  set  out 
therein,  and  by  the  terms  of  such  table  the  payment  of  one  year's 
premium  extended  the  policy  for  2  months,  the  insurance,  on  de- 
fault in  the  payment  of  the  second  premium,  continued  in  force 
until  the  expiration  of  14  months  from  the  date  of  the  policy 
(Sharpe  v.  New  York  Life  Ins.  Co.  [Neb.]  98  N.  W.  66). 

Where  a  bill  on  a  life  policy  admits  its  forfeiture  for  nonpayment  of  pre- 
miums, but  alleges  that  Insured  was  entitled  to  paid-up  insurance 
for  a  given  time,  which,  if  rightly  computed,  would  have  extended 
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beyond  his  death,  a  plea  which  merely  reiterates  the  forfeiture  of 
the  policy,  its  extension  for  a  term  to  be  ascertained  in  a  prescrib- 
ed mode,-  and  an  averment  that  the  term  expired  in  the  assured's 
lifetime,  without  showing  how  the  term  was  ascertained,  is  fa- 
tally defective.  Whitthorne  v.  St  Louis  Mut.  Life  Ins.  Co.,  3  Tenn. 
Oh.  147. 

Of  course,  the  expiration  of  the  extended  term  terminates  the  in- 
surance, and  the  beneficiaries  can  recover  nothing  if  the  death  of 
the  insured  occurs  thereafter. 

Brown  v.  Mutual  Reserve  Fund  Life  Ass'n,  137  Cal.  278,  70  Pac.  187; 
Hamilton  v.  Mutual  Ben.  Life  Ins.  Co.,  109  Ga.  381,  34  S.  B.  593. 

(h)    Bight  to  paid-up  policy. 

As  has  been  pointed  out  in  subdivision  (a),  the  contract  or  the 
statute  may  provide  that  on  default  in  the  payment  of  premiums 
insured  shall  be  entitled  to  a  paid-up  policy  for  an  amount  propor- 
tionate to  the  premiums  paid.  Such  a  provision  may  be  contained 
in  a  "note"  attached  to  the  policy  (Jander  v.  Mutual  Life  Ins.  Co., 
16  Ohio  Cir.  Ct.  R.  536),  or  even  in  a  prospectus  issued  as  an  in- 
ducement to  insure  (Southern  Mut.  Life  Ins.  Co.  v.  Montague,  84 
Ky.  653,  2  S.  W.  443,  8  Ky.  Law  Rep.  579,  4  Am.  St.  Rep.  218). 
Under  such  a  stipulation  the  insured  is  entitled  to  a  policy  for  a 
reduced  amoimt  for  the  term  of  life,  and  not  merely  for  a  limited 
term  (St.  Louis  Mut.  Life  Ins.  Co.  v.  Grigsby,  10  Bush  [Ky.]  310). 
So  the  Missouri  statute,  providing  for  paid-up  insurance,  means  in- 
surance for  life  fully  paid  up,  and  not  merely  paid-up  temporary  in- 
surance (Nichols  V.  Mutual  Life  Ins.  Co.,  176  Mo.  355,  75  S.  W.  664, 
62  L.  R.  A.  657).  There  is  no  distinction  in  the  right  to  a  paid-up 
policy  between  endowment  and  ordinary  life  policies  (Southern 
Mut.  Life  Ins.  Co.  v.  Montague,  84  Ky.  653,  2  S.  W.  443,  8  Ky. 
Law  Rep.  579,  4  Am.  St.  Rep.  218).  It  is  not  necessary  that  a  new 
policy  should  be  issued  for  the  reduced  amount  (Kerr  v.  Union  Mut. 
Life  Ins.  Co.,  69  Hun,  393,  23  N.  Y.  Supp.  619). 

A  right  to  a  paid-up  policy  is  not  necessarily  determined  by  the 
death  of  the  insured  before  the  expiration  of  the  time  within  which 
it  may  be  demanded  (Wheeler  v.  Connecticut  Mut.  Life  Ins.  Co.,  82 
N.  Y.  543,  37  Am.  Rep.  594,  reversing  16  Hun,  317).  But  the  right 
to  demand  the  paid-up  policy  survives  to  the  insured's  representa- 
tives (Winchell  v.  John  Hancock  Mut.  Life  Ins.  Co.,  30  Fed.  Cas. 
285),  and  his  administrator  (Dorr  v.  Phoenix  Mut.  Life  Ins.  Co.,  67 
Me.  438),  or  the  beneficiary  (Horton  v.  New  York  Life  Ins.  Co.,. 
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151  Mo.  604,  52  S.  W.  356)  may  recover  the  amount  of  such  paid-up 
policy  as  if  it  had  been  issued.  But,  where  there  is  no  agreement 
to  issue  a  paid-up  policy  at  any  particular  time,  there  is  no  right  of 
action  before  insured's  death  to  determine  the  rights  of  his  children, 
who  were  beneficiaries  under  the  original  policy,  in  the  paid-up 
policy  (Lyon  v.  Union  Mut.  Life  Ins.  Co.,  63  Hun,  629,  17  N.  Y. 
Supp.  756). 

Where  a  policy  effected  on  the  life  of  the  husband  for  the  benefit  of  the 
wife  by  a  third  person  has  become  a  paid-up  policy,  and  is  sur- 
rendered without  the  consent  of  the  beneficiary  by  the  third  person, 
the  wife  is  entitled  to  recover  the  amount  for  which  the  policy  is 
paid  up  by  Its  terms  on  the  death  of  her  husband.  Timayenis  v. 
Union  Mut.  Life  Ins.  Co.  (C.  C.)  21  Fed.  223. 

Where  a  tontine  policy  provides  that  there  can  be  no  surrender 
value  or  paid-up  policy  before  the  expiration  of  the  tontine  peiriod, 
forfeiture  before  the  expiration  of  that  period  terminates  the  right 
to  a  paid-up  policy  (Equitable  Life  Assur.  Soc.  v.  Spillman,  22  Ky. 
Law  Rep.  183,  56  S.  W.  710).  So,  if  the  policy  has  been  forfeited 
by  a  breach  of  another  condition,  the  beneficiary  cannot,  by  elect- 
ing to  default  in  the  payment  of  premiums,  thereafter  fix  the  right 
to  a  paid-up  policy  (Douglas  v.  Knickerbocker  Life  Ins.  Co.  [N. 
Y.]  55  How.  Prac.  104). 

Where  the  policy  contains  a  condition  providing  for  the  issuance 
of  a  paid-up  policy  after  a  certain  number  of  yearly  premiums  have 
been  paid,  but  declares,  further,  that  on  defavdt  in  the  payment  of 
any  premiums  the  policy  shall  become  wholly  forfeited,  or  con- 
tains other  provisos  of  similar  import,  or  declares  that  a  paid-up 
policy  will  be  granted  if  the  policy  is  in  full  force,  the  insured  has 
no  right  to  a  paid-up  policy  if  the  original  contract  is  forfeited  by 
the  nonpayment  of  premiums  or  premium  notes. 

Sheerer  v.  Manhattan  Life  Ins.  Co.  (C.  C.)  20  Fed.  886;  Straube  v.  Pa- 
cific Mut.  Life  Ins.  Co.,  56  Pac.  546,  123  Cal.  677;  Madison  v.  North- 
western Mut.  Life  Ins.  Co.,  75  Pac.  113,  141  Cal.  475;  Meyer  v.  Man- 
hattan Life  Ins.  Co.,  144  Ind.  439,  43  N.  B.  448;  Koehler  v.  Phajnix 
Mut.  Life  Ins.  Co.,  4  Ky.  Law  Rep.  903;  Ferguson  v.  Union  Ins. 
Co.,  187  Mass.  8,  72  N.  E.  358;  People  v.  Widows'  &  Orphans'  Ben. 
Life  Ins.  Co.,  15  Hun  (N.  Y.)  8;  Holly  v.  Metropolitan  Life  Ins.  Co., 
105  N.  Y.  437,  11  N.  B.  507;  Bussing's  Bx'rs  v.  Union  Mut.  Life 
Ins.  Co.,  34  Ohio  St.  222,  affirming  6  Ohio  Dec.  607,  7  Am.  Law 
Rec.  52;  Smith  v.  National  Life  Ins.  Co.,  11  Wkly.  Notes  Cas.  (Pa.) 
156,  39  Leg.  Int.  (Pa.)  246.  In  Russum  v.  St.  Louis  Mut.  Life  Ins. 
Co.,  1  Mo.  App.  228,  Insurance  Co.  v.  Robinson,  40  Ohio  St.  270,  and 
Ewald  V.  Northwestern  Mut.  Life  Ins.  Co.,  60  Wis.  431,  19  N.  W. 
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513,  there  was  a  failure  to  pay  the  interest  on  premium  notes,  which 
under  the  terms  of  the  contract  forfeited  the  policy. 

If,  however,  the  time  for  payment  of  the  premium  has  been  ex- 
tended, a  demand  for  a  paid-up  policy  during  the  extension  is  a  de- 
mand while  the  original  policy  is  in  force,  entitling  insured  to  such 
paid-up  policy  (Union  Cent.  Life  Ins.  Co.  v.  Whetzel,  65  N.  E.  15, 
29  Ind.  App.  658).  So  if,  under  the  statute,  the  insured  is  entitled 
to  extended  insurance  after  default,  the  contract  is  "in  full  force" 
during  such  period,  within  the  condition  as  to  paid-up  policies 
(Winchell  v.  John  Hancock  Mut.  Life  Ins.  Co.,  30  Fed.  Cas.  285). 
If  the  right  to  a  paid-up  policy  had  accrued  prior  to  the  execution 
of  a  premium  note,  a  stipulation  in  such  note  that  the  policy  should 
cease  on  default  in  its  payment  at  maturity  does  not  deprive  insured 
of  his  right  to  a  paid-up  policy  on  failure  to  pay  the  note  when  due 
(Southern  Mut.  Life  Ins.  Co.  v.  Montague,  5  Ky.  Law  Rep.  516, 
affirmed  84  Ky.  653,  2  S.  W.  443,  8  Ky.  Law  Rep.  579,  4  Am.  St. 
Rep.  218).  So,  too,  it  has  been  held  in  Kentucky  that,  under  a 
contract  providing  for  a  paid-up  policy  on  default,  a  failure  to  pay 
notes  given  for  premiums  or  interest  thereon  will  not  affect  the 
right  to  such  policy. 

Montgomery  v.  Phoenix  Mut.  Life  Ins.  Co.,  14  Bush  (Ky.)  51;    North- 
western Mut  Life  Ins.  Co.  v.  Lowry's  Adm'r,  13  Ky.  Law  Rep.  205. 

A  similar  rule  has  been  asserted  in  Ohio  (Northwestern  Mut. 
Life  Ins.  Co.  v.  Bonner,  36  Ohio  St.  51)  and  in  Indiana  (Northwest- 
ern Mut.  Life  Ins.  Co.  v.  Little,  56  Ind.  504).  In  Ohde  v.  North- 
western Life  Ins.  Co.,  40  Iowa,  357,  where  premiums  were  paid 
partly  in  cash  or  partly  by  note,  it  was  said  that  the  payment  of 
the  principal  of  the  premium  notes  was  not  necessary  to  constitute, 
together  with  the  cash  premiums  and  the  payment  of  interest,  "the 
complete  annual  premiums"  upon  which  the  issuance  of  a  paid-up 
policy  was  conditioned. 

Under  the  provisions  of  the  Missouri  statute  excepting  from  the 
operation  of  preceding  sections,  relating  to  paid-up  policies,  ex- 
tended insurance  and  surrender  value  policies  which  contain  con- 
ditions substantially  similar  thereto,  such  sections  are  not  applicable 
if  the  policy  or  the  law  of  the  state  under  which  the  insurance  com- 
pany was  organized  prescribe  either  of  the  methods  provided  for  in 
the  Missouri  statute  (Nichols  v.  Mutual  Life  Ins.  Co.,  176  Mo.  355, 
75  S.  W.  664,  62  L.  R.  A.  657)  ;  and  the  fact  that  the  policy  makes 
it  optional  with  the  insured  as  to  the  character  of  insurance  he  will 
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accept  is  immaterial.  Where  a  life  insurance  company  issues  poli- 
cies in  Missouri  to  residents  thereof,  the  validity  of  provisions  as 
to  forfeiture  for  nonpayment  of  premiums  will  be  determined  by 
the  statutes  of  that  state,  which  make  ineffectual  a  waiver  of  the 
provision  of  such  statute  (Price  v.  Connecticut  Mut.  Life  Ins.  Co. 
of  Hartford,  48  Mo.  App.  281).  But  in  Kentucky  it  has  been  held, 
in  accord  with  the  rule  in  that  state  as  to  other  statutes  affecting 
insurance  contracts,  that  the  parties  may  by  agreement  waive  the 
provisions  of  the  statute  relating  to  paid-up  insurance  (Washington 
Life  Ins.  Co.  v.  Glover,  78  S.  W.  146,  25  Ky.  Law  Rep.  1327). 

A  stipulation  that,  if  the  first  annual  "premium  is  paid,  the  in- 
sured, on  default  in  subsequent  payments,  shall  be  entitled  to  a 
paid-up  policy  for  the  amount  which  the  value  of  original  insurance, 
considered  as  a  single  premium,  will  purchase,  does  not  mean  that 
the  full  amount  of  the  policy  will  be  the  amount  of  the  paid-up 
policy  (Mound  City  Mut.  Life  Ins.  Co.  v.  Huth,  49  Ala.  529). 
The  amount  for  which  a  paid-up  policy  will  be  issued  is  not  the 
face  of  the  original  policy,  but  its  net  value  as  determined  by  ac- 
tuarial tables  (Mound  City  Mut.  Life  Ins.  Co.  v.  Twining,  12  Kan. 
475) ;  and  in  determining  the  net  value  expert  evidence  is  admis- 
sible, though  not  conclusive  (Price  v.  Connecticut  Mut.  Life  Ins. 
Co.,  48  Mo.  App.  281).  Generally  speaking,  the  amount  is  meas- 
ured by  the  premiums  paid  (Lewis  v.  Penn  Mut.  Life  Ins.  Co.,  3 
Mo.  App.  372).  In  Hughes  v.  Piedmont  &  A.  Life  Ins.  Co.,  55  Ga. 
Ill,  where  premiums  were  paid  partly  in  cash  and  partly  in  notes, 
the  policy  provided  that  the  amount  should  be  proportionate  to  the 
number  of  cash  premiums  paid.  In  Fithian  v.  Northwestern  Life 
Ins.  Co.,  4  Mo.  App.  386,  the  provision  was  that  the  paid-up  policy 
should  be  for  a  sum  proportionate  to  the  complete  annual  premiums 
paid,  and  it  was  held  that  premium  notes  were  not  to  be  taken  into 
consideration  in  determining  the  amount  of  annual  premiums  paid. 
But  the  rule  adopted  in  later  cases  seems  to  be  that  the  notes  are 
to  be  regarded  as  part  of  the  premiums  paid,  and  the  amount  of 
the  paid-up  policy  shall  be  the  amount  purchased  by  the  number 
of  annual  premiums  paid,  whether  in  cash  or  by  note,  less  the 
amount  of  the  unpaid  notes. 

Hogue  V.  Northwestern  Mut.  Life  Ins.  Co.  (0.  C.)  114  Fed.  778;  North- 
western Mut.  Life  Ins  Co.  v.  Ross,  63  Ga.  199;  Ohde  v.  Northwest- 
ern Life  Ins.  Co.,  40  Iowa,  357;  Northwestern  Mut.  Life  Ins.  Co.  v. 
Lowry's  Adm'r,  13  Ky.  Law  Rep.  205. 
Where  it  was  agreed  that  dividends  to  which  the  insured  would  be 
entitled  would  be  applied  when  a  paid-up  policy  was  issued,  the 
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amount  of  such  dividends  is  not  to  be  determined  by  what  the 
company  ought  to  earn,  but  by  -what  it  did  actually  earn.  Bruce 
V.  Continental  Life  Ins.  Co.,  58  Vt.  253,  2  Atl.  710. 

Where  a  policy  holder  was  entitled  in  case  of  default  to  have  his 
policy  commuted  to  a  paid-up  policy  for  the  amount  of  premiums 
actually  paid,  but  both  he  and  the  agent  of  the  company  supposed 
him  entitled  to  a  paid-up  policy  of  such  amount  as  the  premiums 
paid  would  have  purchased,  had  they  been  paid  all  at  once  for  that 
purpose,  and  the  insured  surrendered  his  policy  to  the  agent  upon 
that  understanding,  the  company  was  bound  to  return  the  policy 
unchanged,  if  so  required,  and  had  no  right  to  alter  it  to  a  paid-up 
policy  for  the  sum  to  which  he  was  in  fact  entitled  (Lovell  v.  St. 
Ivouis  Mutual  Life  Ins.  Co.,  Ill  U.  S.  264,  4  Sup.  Ct.  390,  28  L.  Ed. 
433). 

When  an  original  life  insurance  policy  provides  for  forfeiture  on 
breach  of  conditions,  the  fair  construction  of  the  agreement  con- 
tained therein,  to  give  a  new  policy  on  the  surrender  of  the  original, 
subject  to  the  annual  payment  of  interest  on  outstanding  notes, 
authorizes  the  insertion  in  the  new  policy  of  a  provision  of  for- 
feiture on  nonpayment  of  interest  (People  v.  Knickerbocker  Life 
Ins.  Co.,  103  N.  Y.  480,  9  N.  E.  35). 

(i)    Same — Compliance  ivitli   conditions. 

The  stipulation  for  a  paid-up  policy  on  default  in  the  pa3mient  of 
premiums  is  usually  conditioned  that  the  insured  will  be  entitled  to 
a  paid-up  policy  on  demand  and  surrender  of  the  original  policy 
within  a  specified  time.  Except  in  Kentucky,  where,  as  will  be 
shown,  a  different  rule  prevails,  it  is  the  rule  laid  down  in  nearly 
all  the  cases  that  this  condition  must  be  strictly  complied  with,  to 
entitle  the  insured  to  a  paid-up  policy.  The  insured  must  show  a 
readiness  to  comply  with  the  conditions  'on  which  he  is  entitled  to 
such  policy  (Keyser  v.  Mutual  Life  Ins.  Co.,  104  111.  App.  72),  and 
must  make  demand  therefor  and  at  least  offer  to  surrender  the  orig- 
inal policy  (Schumacher  v.  Manhattan  Life  Ins.  Co.,  21  Fed.  Cas. 
755). 

In  the  majority  of  the  cases  involving  the  right  to  paid-up  policy, 
the  issue  has  been  whether  a  demand  and  surrender  must  be  made 
strictly  within  the  time  specified  in  the  original  policy.  The  weight 
of  authority  supports,  the  rule  that  to  entitle  the  insured,  who  has 
defaulted  in  his  payments,  to  a  paid-up  policy  under  the  terms  of 
B.B.lNs.— 152 
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his  contract,  the  demand  therefor  and  surrender  of  the  original  pol- 
icy must  be  made  within  the  time  limited  in  the  original  policy. 

Knapp  V.  Homoeopathic  Mut.  Life  Ins.  Co.,  117  U.  S.  411,  6  Sup.  Ct 
807,  29  L.  Ed.  960;  Coffey  v.  Universal  Life  Ins.  Co.  (C.  C.)  7  Fed. 
301;  Wells  v.  Vermont  Life  Ins.  Co.,  28  Ind.  App.  620,  62  N.  E. 
501,  rehearing  denied  63  N.  E.  578,  28  Ind.  App.  620;  Grevenig  v. 
Washington  Life  Ins.  Co.,  112  La.  879,  36  South.  790;  Bonner  v. 
Mutual  Life  Ins.  Co.  (Miss.)  36  South.  538;  Inloes  t.  Prudential 
Ins.  Co.  (Mo.  App.)  82  S.  W.  1089;  McLaughlin  v.  Equitable  Life 
Assur.  Soc,  38  Neb.  725,  57  N.  W.  557;  Hudson  v.  Knickerbocker 
Life  Ins.  Co.,  28  N.  J.  Eq.  167;  Stayner  v.  Equitable  Life  Assur. 
Soc,  49  N.  Y.  Supp.  380,  22  Misc.  Rep.  53;  Jones  v.  Northwestern 
Mut.  Life  Ins.  Co.,  22  Wkly.  Law  Bui.  (Ohio)  318;  Equitable  Life 
Assur.  Soc.  V.  Evans,  25  Tex.  Civ.  App.  563,  64  S.  W.  74. 

The  rule  has  been  applied,  even  where  the  right  to  the  policy  is 
statutory  (Cravens  v.  New  York  Life  Ins.  Co.,  50  S.  W.  519,  148 
Mo.  583,  53  L.  R.  A.  305,  71  Am.  St.  Rep.  628). 

Though  it  was  held,  in  Attorney  General  v.  Continental  Life 
Ins.  Co.,  93  N.  Y.  70,  that  equity  will  not  relieve  insured  from  the 
consequences  of  his  neglect  to  comply  with  this  condition  of  the 
policy,  it  has  been  recognized  in  other  cases  that  noncompliance 
may  be  excused.  Thus,  where  the  failure  to  comply  with  the  con- 
ditions within  the  time  limited  is  caused  by  the  conduct  of  the  in- 
surer, the  latter  is  estopped  to  assert  that  the  right  to  a  paid-up 
policy  has  been  forfeited  because  of  noncompliance  with  the  con- 
ditions. 

Morrison  v.  American  Popular  Life  Ins.  Co.,  17  Fed.  Cas.  832;  CofCey 
V.  Universal  Life  Ins.  Co.  (C.  C.)  7  Fed.  301. 

But  the  facts  relied  on  to  excuse  the  insured  must  be  pleaded 
(Stayner  v.  Equitable  Life  Assur.  Soc,  49  N.  Y.  Supp.  380,  22  Misc. 
Rep.  53). 

The  fact  that  during  the  time  limited  for  the  surrender  of  the  original 
policy  the  company  was  enjoined  from  issuing  policies  afforded  no 
excuse  for  a  failure  to  deliver  up  the  policy  as  required  by  the  con- 
dition, as  a  step  precedent  to  a  demand  for  a  paid-up  policy.  Uni- 
versal Life  Ins.  Co.  v.  Whitehead,  58  Miss.  226,  38  Am.  Kep.  322. 
Where  the  original  policy  was  payable  to  the  wife  of  the  insured, 
or,  in  case  of  her  death,  to  the  children  or  their  guardian,  the  fact 
that  at  the  time  of  the  surrender  of  the  original  policy  and  de- 
mand for  a  paid-up  policy  the  wife  could  not  receipt  the  policy, 
because,  being  payable  to  the  children  if  she  did  not  survive  the 
insured,  it  could  not  be  known  whether  she  or  the  children  would 
be  the  beneficiary  of  the  policy,  did  not  excuse  the  failure  to  sur- 
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render  the  policy,  receipted  ty  her  or  by  a  guardian  appointed  foi 
that  purpose  for  the  children.  Jander  v.  Mutual  Life  Ins.  Co.,  16 
Ohio  Cir.  Ct.  E.  536. 

On  the  loss  of  the  original  policy,  the  insured  may  technically 
comply  with  the  condition  as  to  surrender  by  tendering  to  the  in- 
surer a  writing  surrendering  his  rights  under  such  original  policy 
(Wilcox  V.  Equitable  Life  Assur.  Soc.  of  United  States,  67  N.  Y. 
Supp.  269,  55  App.  Div.  529).  If,  the  original  policy  being  lost, 
the  company  waives  the  limitation  as  to  time  of  surrender,  and 
directs  the  insured  to  make  further  search  for  the  policy,  without 
substituting  any  other  specific  limitation  as  to  time  (Lindenthal  v. 
Germania  Life  Ins.  Co.,  174  N.  Y.  7'6,  66  N.  E.  629,  reversing  73 
N.  Y.  Supp.  1139,  65  App.  Div.  615),  the  insurer  cannot  refuse  to 
perform  on  account  of  unreasonable  delay  on  the  part  of  the  in- 
sured for  searching  for  such  lost  policy,  unless  the  delay  continued 
for  so  long  a  period  as  to  justify  the  conclusion  that  he  had  aban- 
doned the  claim. 

Though  by  the  weight  of  authority  strict  compliance  with  the 
conditions  is  necessary,  the  contrary  rule  has  been  adopted  in  some 
instances.  Thus,  in  Sheerer  v.  Manhattan  Life  Ins.  Co.  (C.  C.) 
16  Fed.  720,  it  was  held  that  a  demand  and  surrender  within  a  rea- 
sonable time  was  sufficient.  A  similar  principle  was  adopted  in 
People  v.  Widows'  and  Orphans'  Ben.  Life  Ins.  Co.,  15  Hun  (N.  Y.) 
8,  though  it  was  also  held  that  a  delay  of  seven  years  was  unreason- 
able. In  Chase  v.  Phoenix  Mut.  Life  Ins.  Co.,  67  Me.  85,  the  pol- 
icy, which  was  indorsed  "nonforfeiting  life  policy,''  provided  that 
if,  after  the  payment  of  two  or  more  annual  premiums,  the  policy 
should  cease  in  consequence  of  the  nonpayment  of  premiums,  then 
on  a  surrender  of  the  same,  if  made  within  12  months  from  the  time 
of  default,  a  new  policy  would  be  issued  for  a  sum  proportionate 
to  the  annual  payments  made.  It  was  held  that  the  rights  of  the 
insured  did  not  depend  upon  the  surrender  of  the  policy  and  the 
taking  out  of  a  new  paid-up  policy.  The  provision  as  to  forfeiture 
could  not  be  construed  as  defeating  the  right  to  recover  on  the 
policy  the  proportionate  part  of  the  amount  insured,  as  there  was  an 
express  stipulation  that,  on  failure  of  payment,  the  company  would 
not  be  liable  for  the  whole  sum  insured,  but  only  for  a  proportion- 
ate part. 

The  doctrine  that  there  must  be  a  strict  compliance  with  the 
terms  of  the  original  policy,  prescribing  the  time  within  which  de- 
mand for  paid-up  policy  must  be  made  and  the  original  policy  sur- 
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rendered,  has  been  repudiated  in  Kentucky.  In  a  comparatively 
early  case  (Montgomery  v.  Phoenix  Mut.  Life  Ins.  Co.,  14  Bush 
[Ky.]  51),  decided  in  1878,  it  was  said  that  under  a  condition  pro- 
viding for  the  issuance  of  a  paid-up  policy  on  default  in  the  pay- 
ment of  premiums,  if  surrender  of  the  original  policy  was  made 
within  twelve  months  from  the  date  of  such  default,  time  is  not  of 
the  essence  of  the  contract.  The  theory  of  the  court  was  that  there 
is  no  legal  principle  on  which  one  party  to  a  contract,  who  has  re- 
ceived the  entire  consideration  for  performance,  can  refuse  to  per- 
form on  the  ground  that  the  other  party  did  not  come  within  the 
stipulated  time  to  demand  performance.  The  premiums  on  the 
policy  paid  for  both  current  insurance  and  a  paid-up  policy.  The 
consideration  for  a  paid-up  policy  was  fully  paid,  and  the  insurer 
could  not  deny  to  the  insured  the  benefit  of  such  paid-up  policy  be- 
cause the  original  was  not  surrendered  in  time.  So,  too,  in  Ger- 
mania  Life  Ins.  Co.  v.  Saur,  7  Ky.  Law  Rep.  297,  where  the  time 
limited  for  the  surrender  of  the  original  policy  was  three  months 
after  default,  the  court  said  that  as  each  payment  not  only  paid  for 
insurance  for  the  current  year,  but  also  paid  something  as  the  price 
for  a  paid-up  policy,  the  insurer  was  bound  thereby  until  released 
by  the  limitation  prescribed  by  statute,  and  could  not  refuse  to  is- 
sue a  paid-up  policy,  because  performance  was  not  demanded  within 
three  months.  The  doctrine  of  the  Montgomery  Case  was  also  ap- 
proved in  Southern  Mut.  Life  Ins.  Co.  v.  Montague,  84  Ky.  653, 
2  S.  W.  443,  8  Ky.  Law  Rep.  579,  4  Am.  St.  Rep.  218. 

It  is  true  that  in  Hexter  v.  United  States  Life  Ins.  Co.,  91  Ky. 
356,  15  S.  W.  863,  12  Ky.  Law  Rep.  921,  and  Northwestern  Mut. 
Life  Ins.  Co.  v.  Barbour,  92  Ky.  427,  17  S.  W.  796,  15  L.  R.  A.  449, 
13  Ky.  Ldw  Rep.  619,  the  court  held  that  time  was  of  the  essence 
of  the  contract,  and  consequently  that  compliance  with  the  con- 
ditions was  a  condition  precedent  to  the  right  to  a  paid-up  policy. 
But  in  Mutual  Life  Ins.  Co.  v.  Jarboe,  102  Ky.  80,  42  S.  W.  1097, 
39  L.  R.  A.  504,  80  Am.  St.  Rep.  343,  the  court  expressly  overruled 
the  Hexter  and  Barbour  Cases,  so  far  as  they  conflicted  with  the 
Montgomery  Case,  and  reasserted  the  doctrine  that  time  is  not  of 
the  essence  of  the  contract,  and  that  the  right  to  a  paid-up  policy  is 
not  lost  by  failure  to  surrender  the  original  policy  within  the  time 
limited,  in  the  absence  of  anything  to  show  that  the  insurer  was 
put  in  a  worse  position  by  such  delay. 

Tbe  principles  thus  laid  down  in  the  Montgomery  and  Jarboe  Cases 
have  been  approved  in  Manhattan  Life  Ins.  Co.  v.  Patterson,  22 
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Ky.  Law  Rep.  1282,  60  S.  W.  383,  109  Ky.  624,  53  L.  R.  A.  378,  95 
Am.  St.  Rep.  393;  Waslilngton  Life  Ins.  Co.  v.  Miles,  23  Ky.  Law 
Rep.  1705,  66  S.  W.  740,  112  Ky.  743;  Mutual  Life  Ins.  Co.  v. 
O'Nell,  76  S.  W.  839,  25  Ky.  Law  Rep.  983;  Equitable  Life  Assur. 
See.  V.  Warren  Deposit  Bank  (Ky.)  75  S.  W.  275;  Washington  Life 
Ins.  Co.  V.  Glover,  25  Ky.  Law  Rep.  1327,  78  S.  W.  146;  Washing- 
ton Life  Ins.  Co.  v.  Lyne,  26  Ky.  Law  Rep.  1070,  83  S.  W.  122. 

In  accordance  with  the  principle  thus  laid  down,  it  is  said  that 
there  is  a  sufficient  compliance  with  the  condition  if  the  demand 
for  a  paid-up  policy  and  for  surrender  of  the  original  policy  are 
made  within  a  reasonable  time. 

Johnson  v.  Southern  Mut.  Life  Ins.  Co.,  79  Ky.  403;  Equitable  Life 
Assur.  Soc.  V.  Warren  Deposit  Bank  (Ky.)  75  S.  W.  275;  Mutual 
Life  Ins.  Co.  of  Kentucky  v.  O'Nell,  25  Ky.  Law  Rep.  983,  76  S. 
W.  839;  Washington  Life  Ins.  Co.  v.  Glover,  25  Ky.  Law  Rep.  1327, 
78  S.  W.  146. 

The  Kentucky  courts  have  further  decided  that  a  demand  and 
surrender  within  five  years  from  the  date  of  default  were  made 
within  a  reasonable  time. 

Manhattan  Life  Ins.  Co.  v.  Patterson,  22  Ky.  Law  Rep.  1282,  60  S.  W. 
383,  109  Ky.  624,  53  L.  R.  A.  378,  95  Am.  St.  Rep.  393;  Washington 
Life  Ins.  Co.  v.  Miles,  23  Ky.  Law  Rep.  1705,  66  S.  W.  740;  Wash- 
ington Life  Ins.  Co.  v.  Glover,  25  Ky.  Law  Rep.  1337,  78  S.  W.  146; 
Washington  Life  Ins.  Co.  v.  Lyne,  26  Ky.  Law  Rep.  1070,  83  S.  W. 
122. 

Conversely,  a  demand  and  surrender,  not  made  within  five  years, 
are  not  made  within  a  reasonable  time,  and  insured  is  not  entitled 
to  a  paid-up  policy. 

New  York  Life  Ins.  Co.  v.  Warren  Deposit  Bank,  25  Ky.  Law  Rep.  325, 
75  S.  W.  234;  Equitable  Life  Assur.  Soc.  v.  Warren  Deposit  Bank 
(Ky.)  75  S.  W.  275;  Mutual  Life  Ins.  Co.  of  Kentucky  v.  O'Nell,  25 
Ky.  Law  Rep.  983,  76  S.  W.  839. 

The  failure  to  make  demand  within  five  years  is  not  excused  by 
the  fact  that  within  that  period  insured  was  declared  bankrupt,  as 
his  trustee,  or  one  to  whom  the  policy  had  been  assigned,  could 
have  taken  the  necessary  steps  (Equitable  Life  Assur.  Soc.  v.  War- 
ren Deposit  Bank,  25  Ky.  Law  Rep.  839,  76  S.  W.  391).  But  fail- 
ure to  surrender  is  excused  when  the  insured  has  conditionally  re- 
fused to  issue  a  paid-up  policy,  on  the  ground  that  the  original 
contract  is  without  value  and  no  longer  in  force  (Barrett  v.  Mut. 
Life  Ins.  Co.  [Ky.]  85  S.  W.  749). 
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An  exception  to  the  rules  thus  laid  down  is  recognized  where 
the  policy  confers  on  the  insured  the  option  of  taking  a  paid-up 
policy  or  extended  insurance  for  a  limited  term.  Where  such  an 
option  is  granted,  it  is  held  that  a  failure  to  exercise  the  option 
within  the  time  limited  in  the  policy  operates  as  an  election  to 
take  a  term  policy,  and  consequently  bars  the  right  to  a  paid-up 
policy. 

Crutchfield  v.  Union  Cent.  Life  Ins.  Co.,  67  S.  W.  67,  23  Ky.  Law  Rep. 
2300,  113  Ky.  53;  Mutual  Ben.  Life  Ins.  Co.  v.  Harvey,  79  S.  W. 
218,  25  Ky.  Law  Rep.  1992;  New  York  Life  Ins.  Co.  t.  Meinken's 
Adm'r,  80  S.  W.  175,  25  Ky.  Law  Eep.  2113. 

(j)    Same— Action  to  enforce  rights. 

The  right  of  an  insured  to  a  paid-up  policy  is  one  which,  though 
probably  enforceable  in  an  action  at  law,  is  nevertheless  within  the 
direct  jurisdiction  of  courts  of  equity  (Winchell  v.  John  Hancock 
Life  Ins.  Co.,  30  Fed.  Cas.  285).  But  where  the  contract  does  not 
stipulate  for  a  paid-up  policy,  but  provides  that  on  default  the 
amount  of  insurance  shall  be  reduced  to  an  amount  proportionate 
to  the  premiums  paid,  equity  will  not  decree  the  issuance  of  a  paid- 
up  policy,  as  an  action  on  the  original  contract  after  the  death  of 
the  insured  will  secure  the  rights  of  the  beneficiary  (Harlow  v.  St. 
Louis  Mut.  Life  Ins.  Co.,  54  Miss.  425,  28  Am.  Rep.  358). 

Attention  has  been  called  to  Germania  Life  Ins.  Co.  v.  Saur,  7 
Ky.  Law  Rep.  297,  where  the  right  to  a  paid-up  policy  was  regarded 
as  existing  until  barred  by  the  statute  of  limitations.  So  it  has 
been  held  in  Kentucky  that,  if  a  demand  for  a  paid-up  policy  and 
surrender  of  the  original  contract  were  made  within  five  years  after 
default,  an  action  to  enforce  the  right  to  the  paid-up  policy  could 
be  brought  within  fifteen  years,  under  the  express  provisions  of  the 
statute  of  limitations. 

Washington  Life  Ins.  Co.  v.  Lyne,  26  Ky.  Law  Rep.  1070,  83  S.  W.  122; 
Barrett  v.  Mutual  Life  Ins.  Co.  (Ky.)  85  S.  W.  749. 

On  proof  that  his  policy  was  stolen  without  his  fault,  and  that 
he  had  been  unable  to  find  it,  that  he  is  still  the  owner,  and  has 
never  transferred  his  interest  therein,  and  has  performed  all  the 
conditions  of  the  policy,  except  surrendering  it,  the  insured  may 
maintain  a  suit  for  a  decree  directing  the  issue  of  a  new  paid-up 
policy,  and  it  is  not  necessary  that  he  should  plead  a  willingness  to 
execute  a  surrender  of  the  policy  and  a  discharge  of  defendant's  li- 
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ability  (Wilcox  v.  Equitable  Life  Assur.  Soc,  65  N.  E.  857,  17.3  N. 
Y.  £0,  93  Am.  St.  Rep.  579,  reversing  55  App.  Div.  529,  67  N.  Y. 
Supp. 269). 

Under  Civ.  Code  Prae.  Ky.  §  606,  providing  that  no  person  can  testify 
for  himself  as  to  a  transaction  with  one  who  is  dead,  an  insured, 
who  Is  a  party  to  an  action  to  compel  the  insurance  company  to 
Issue  a  paid-up  policy,  is  not  entitled  to  testify  as  to  a  conversa- 
tion between  himself  and  an  agent  of  the  insurance  company  who 
has  since  died.  Mutual  Life  Ins.  Co.  v.  O'Neil,  25  Ky.  Law  Rep 
983,  76  S.  W.  839. 

On  the  refusal  of  the  insurer  to  issue  a  paid-up  policy  in  accord- 
ance with  the  terms  of  the  original  contract,  the  insured  may,  at 
his  option,  maintain  an  action  for  specific  performance  or  for  dam- 
ages. If  the  original  policy  is  on  the  joint  lives  of  husband  and 
wife,  the  amount  to  be  paid  to  the  survivor,  the  judgment  in  an  ac- 
tion for  damages  should  not  be  more  than  the  survivor  would  be 
entitled  to  at  the  maturity  of  the  policy,  had  a  paid-up  policy  been 
issued  (Missouri  Valley  Life  Ins.  Co.  v.  Kelso,  16  Kan.  481). 

(k)   Right  to  oasb  surrender  value. 

Another  option  sometimes  given  to  the  insured  on  default  in  the 
payment  of  premiums  is  the  right  to  the  surrender  value  in  cash. 
A  provision  that  the  policy  shall  "be  good  at  any  time  after  three 
payments  for  its  equitable  value"  imposes  on  the  insurer  no  obliga- 
tion to  pay  anything  until  the  insured's  death,  in  case  payment  of 
premiums  ceases  after  three  years  (Andrews  v.  .ffitna  Life  Ins.  Co., 
92  N.  Y.  596).  The  Massachusetts  statute  (Pub.  St.  1882,  c.  119, 
§§  164,  165)  provides  that  when,  after  payment  of  two  full  annual 
premiums,  the  insurable  interest  on  the  life  of  the  insured  is  ter- 
minated, the  net  value  of  the  policy  shall  be  a  surrender  value  pay- 
able in  cash,  and  the  insurable  interest  shall  terminate  when  the 
insured  has  no  minor  or  dependent  child,  and  his  wife,  if  he  has  one, 
and  any  living  beneficiary  named  in  the  policy,  shall  join  in  the  ap- 
plication for  surrender  thereof.  This  provision  has  been  held  (Ha- 
zen  V.  Massachusetts  Mut.  Life  Ins.  Co.,  170  Mass.  254,  49  N.  E. 
119)  to  impose  an  obligation  to  pay  the  surrender  value  of  the  policy 
in  cash  to  any  policy  holder  therein  who  has  paid  two  full  annual 
premiums,  and  who  has  made  application  therefor  as  required  by 
the  statute,  provided  the  wife  and  all  the  living  beneficiaries  named 
in  the  policy  joined  in  the  application. 

It  was  held  in  Southern  Mut.  Life  Ins.  Co.  v.  Hodge,  13  Ky.  Law 
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Rep.  42,  that  the  surrender  value  is  to  be  estimated  on  the  basis 
of  the  cash  premiums  paid,  without  reference  to  any  notes  given,  for 
premiums.  But,  where  the  policy  was  issued  on  the  half  note  plan, 
the  equitable  value  should  be  determined  by  deducting  the  amount 
owing  by  the  insured  on  notes,  reduced  by  the  amount  of  dividends 
to  which  he  is  entitled,  from  the  amount  of  cash  premiums  paid 
by  him  (Hines  v.  Mutual  Life  Ins.  Co.,  18  Ky.  Law  Rep.  1,  33  S. 
W.  202). 

In  Frank  v.  Mutual  Life  Ins.  Co.,  102  N.  Y.  266,  6  N.  E.  667,  55 
Am.  Rep.  807,  it  appeared  that  plaintiff,  a  married  woman,  assigned 
to  D.  a  policy  on  her  husband's  life,  payablS  to  her  and  her  assignee, 
with  the  consent  of  the  plaintiff  and  her  husband.  D.  surrendered 
the  policy  to  the  insurer,  receiving  the  cash  surrender  value.  It 
was  held  that,  though  the  assignment  was  invalid,  under  Laws  N. 
Y.  1840,  c.  80,  the  possession  of  the  policy  by  D.  was  lawful,  until 
plaintiff  elected  to  avoid  her  assignment.  Consequently,  though 
she  could  recover  the  surrender  value  of  D.,  she  could  not  maintair^ 
an  action  therefor  against  the  company.  Where  a  bill  to  ascertain 
the  surrender  value  of  a  policy  alleged  that  the  principles  and 
methods  of  the  apportionment  made  by  the  company  of  its  surplus 
funds  failed  to  award  to  complainant  the  amount  equitably  due  him 
(Kellner  v.  Mutual  Life  Ins.  Co.  [C.  C]  43  Fed.  633),  a  plea  alleging 
that  complainant  agreed  to  ratify  any  plans  adopted  by  the  company 
for  the  equitable  distribution  of  its  surplus  and  profits  was  not  an 
answer;  for,  if  the  methods  adopted  resulted  in  inequitable  division, 
as  alleged,  it  was  not  the  method  complainant  agreed  to  ratify. 

Under  a  life  policy  containing  a  provision  that  in  case  the  holder  be- 
came totally  disabled  while  the  policy  continued  in  force,  such  dis- 
ability to  be  determined  in  the  manner  prescribed,  he  might  at  his 
option,  and  on  surrender  of  the  policy,  receive  one-half  the  face 
of  the  policy,  a  right  of  action  to  enforce  such  provision  accrues 
only  upon  the  exercise  of  the  option,  and  not  upon  the  happening 
of  the  disability,  and  it  cannot  be  exercised  after  the  policy  has 
lapsed  by  reason  of  nonpayment  of  premiums,  although  the  dis- 
ability occurred  while  the  policy  was  in  force.  Thorensen  v.  Mass 
achusetts  Ben.  Ass'n,  68  Minn.  477,  71  N.  W.  668. 
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6.  PLEADING  AND  PBACTICE  IN  RELATION  TO  FORFEITURE 

FOR  NONPAYMENT  OF  PREMIUMS  OR 

ASSESSMENTS. 

(a)  Pleading. 

(b)  Issues,  proof,  and  variance. 

(c)  Presumptions  and  burden  of  proof. 

(d)  Admissibility  of  evidence. 

(e)  Weight  and  sufficiency  of  evidence. 

(f)  Trial  and  review. 

(a)   Pleading. 

Though  a  certificate  requires  payment  of  all  assessments  and 
compliance  with  all  laws  governing  the  order  as  a  condition  of  the 
certificate  remaining  in  force,  it  is  held  in  Illinois  (Supreme  Lodge 
Knights  of  Pythias  v.  IvIcLennan,  69  111.  App.  599)  that  it  is  not 
necessary  to  allege  such  payment  or  compliance.  So  it  is  said,  in 
Pierce  v.  Charter  Oak  Life  Ins.  Co.,  138  Mass.  151,  that  it  is  not 
necessary  to  allege  in  a  declaration  facts  defeating  a  part  of  plain- 
tiff's claims  under  special  provisions  of  the  policy,  as  that  but  part 
of  the  premiums  have  been  paid,  by  reason  of  which,  under  the 
terms  of  the  policy,  only  a  part  of  the  sum  insured  is  payable.  If 
a  certificate  sued  on  is  annexed  to  the  complaint,  which  alleges  com- 
pliance with  all  the  conditions  of  the  certificate,  it  is  not  necessary 
to  allege  that  insured  was  in  good  standing  at  his  death,  as  the 
certificate  is  proof  of  good  standing  at  the  date  of  issuance,  which 
will  be  presumed  to  have  continued  (Ellis  v.  National  Provident 
Union,  63  N.  Y.  Supp.  1012,  50  App.  Div.  255).  But,  if  plaintiff  in 
a  suit  on  a  policy  relies  on  provisions  of  a  statute  of  the  state  of 
the  company  that  issued  it  to  avoid  the  effect  of  a  forfeiture  for  non- 
payment ofpremiums,  the  facts  bringing  the  case  within  such  pro- 
vision must  be  averred  (Scheifers  v.  Massachusetts  Mut.  Life  Ins. 
Co.,  46  Ohio  St.  418,  21  N.  E.  635). 

An  allegation  in  a  petition  on  a  certificate  that  the  insured  "at 
all  times  from  and  after  his  admission  to  membership  to  said  de- 
fendant, until  up  to  the  time  of  his  death,  promptly  and  punctually 
paid  all  assessments,  dues,  charges,  and  demands  levied,  charged, 
and  demanded  of  him  by  said  defendant,"  was  in  Supreme  Council 
American  Legion  of  Honor  v.  Orcutt,  119  Fed.  682,  56  C.  C.  A.  294, 
held  sufficient,  on  demurrer,  as  an  allegation  that  such  payments 
were  made  to  the  proper  officer  of  defendant.    And  in  Wright  v. 
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Knights  of  the  Golden  Rule,  87  Ga.  426,  13  S.  E.  564,  14  L.  R.  A. 
283,  a  declaration  as  amended  was  held  to  state  a  cause  of  action.' 

In  New  York  it  is  held  that,  where  plaintiff  alleges  full  per- 
formance of  all  terms  and  conditions  of  his  certificate,  defendant 
may  prove  nonpayment  of  assessments  under  a  general  denial  and 
without  specially  pleading  such  fact  (Bettenhasser  v.  Templars  of 
Liberty  of  America,  68  N.  Y.  Supp.  505,  58  App.  Div.  61).  But 
in  New  Jersey  it  is  held  that,  under  a  statute  (Prac.  Act,  §  126  [Gen. 
St.  p.  2554])  providing  that,  where  plaintiff  avers  performance  of 
conditions  precedent  generally,  defendant  shall  not  be  permitted  to 
deny  such  averment,  unless  he  specified  the  particular  condition 
precedent  the  performance  of  which  he  intends  to  contest,  a  defense 
of  forfeiture  for  nonpayment  of  assessments  is  not  available  under 
the  general  issue  (Van  Alstyne  v.  Franklin  Council,  No.  41,  J.  O. 
U.  A.  M.,  54  Atl.  564,  69  N.  J.  Law,  15),  though  plaintiff  in  general 
terms  alleges  compliance  with  all  the  rules  and  demands  of  the  as- 
sociation (Supreme  Assembly  Royal  Society  of  Good  Fellows  v. 
McDonald,  59  N.  J.  Law,  248,  35  Atl.  1061).  And  in  Nebraska  such 
defense  must  likewise  be  specially  pleaded  (World  Mut.  Ben.  Ass'n 
V.  Worthing,  59  Neb.  587,  81  N.  W.  620).  So  the  defense  that  the 
insurer  was  induced  to  accept  payment  of  a  past  due  premium  by 
the  fraud  of  the  beneficiary  must  be  pleaded  (Life  Ins.  Clearing 
Co.  V.  Altschuler,  55  Neb.  341,  75  N.  W.  862). 

Where  an  insured's  liability  for  payments  which  he  is  claimed  to 
have  failed  to  make  was  dependent  on  the  levying  of  assessments, 
the  answer  must  aver  facts  showing  that  the  assessment  was  legally 
made,  and  a  general  allegation  that  insured  was  duly  notified  of  the 
assessment  is  insufficient  (Murphy  v.  Mutual  Reserve  Fund  Life 
Ass'n  [C.  C]  114  Fed.  404).  So  is  a  general  averment  that  the  as- 
sessment was  duly  made,  as  it  is  a  statement  of  a  mere  conclusion 
of  law. 

American  Mut.  Aid.  Soc.  v.  Helburn,  8  Ky.  Law  Rep.  627,  2  S.  W.  495; 
Harlow  v.  Supreme  Lodge  Knights  of  Honor,  62  S.  W.  1030,  23  Ky. 
Law  Rep.  456. 

A  defense  that  insured  did  not  comply  with  the  policy  as  to  pay- 
ments of  premiums,  without  alleging  wherein  there  was  any  non- 
compliance with  the  provisions,  was  in  Weber  v.  Ancient  Order  of 
Pyramids,  78  S.  W.  650,  104  Mo.  App.  729,  held  insufficient.  So 
an  affidavit  of  defense  that  it  was  untrue  that  plaintiff  had  duly  paid 
all  premiums,  and  in  all  respects  complied  with  the  conditions  of 
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the  policy,  was  in  Hendel  v.  Reverting  Fund  Assur.  Ass'n,  2*Pa. 
Dist.  R.  116,  held  too  general  and  inferential.  But  an  answer 
alleging  that  deceased  failed  to  pay  his  assessments  is  not  demur- 
rable on  the  ground  that  it  does  not  allege  that  the  assessments 
'were  not  in  fact  paid,  as  no  person  other  than  decedent  was  liable 
to  pay  the  assessments  (Gray  v.  Supreme  Lodge,  Knights  of  Honor, 

118  Ind.  293,  20  N.  E.  833).  And  allegations  in  an  answer  that 
deceased  was  suspended  for  nonpayment  of  assessments,  and  that 
he  was  suspended  for  nonpayment  of  dues,  do  not  set  up  incon- 
sistent defenses  (Backdahl  v.  Grand  Lodge  A.  O.  U.  W.,  46  Minn. 
61,48N.  W.  454). 

(b)   Issues,  proof,  and  variance. 

Under  an  allegation  that  the  insurer  was,  upon  the  death  of  the 
insured,  to  pay  the  beneficiaries,  "for  a  consideration  to  be  paid" 
by  the  insured,  and  a  denial,  the  question  whether  credit  had  been 
extended  to  the  insured  for  said  consideration  was  within  the  issue 
presented  (Union  Life  Ins.  Co.  v.  Haman,  54.  Neb.  599,  74  N.  W. 
1090).  But,  where  it  was  simply  alleged  that  on  the  maturity  of  a 
premium  a  certain  amount  was  paid  and  accepted  as  a  credit  on 
the  premiums,  and  it  was  not  alleged  that  any  premium  whatever 
was  actually  paid,  a  provision  that  no  premiums  after  the  first 
should  be  considered  paid,  unless  a  receipt  should  be  given  there- 
for, signed  by  certain  officers,  and  that  the  payment  and  receipt  of 
any  premium  less  than  a  full  annual  premium  should  not  have  the 
effect  to  continue  the  policy  longer  than  three  months  in  case  of  a 
quarterly  payment,  or  six  months  in  case  of  a  semiannual  payment, 
was  not  involved  (Battin  v.  Northwestern  Mut.  Life  Ins.  Co.,  130 
Fed.  874,  65  CCA.  358). 

Evidence  of  the  number  of  policy  holders  in  the  state  who  paid  a 
mortality  assessment,  and  to  whom  notice  of  an  extra  assessment 
had  been  sent  does  not  bear  upon  the  question  whether  the  policies 
sued  on  were  forfeited  by  nonpayment  of  the  assessment  (Dial  v. 
Valley  Mut.  Life  Ass'n,  29  S.  C  560,  8  S.  E.  27).  So,  on  an  issue 
whether  deceased  had  paid  all  of  his  assessments  and  was  in  good 
standing  at  the  time  of  his  death,  receipts  showing  the  payment 
of  assessments  against  plaintiff,  who  was  also  a  member  of  the 
order,  were,  in  Rambousek  v.  Supreme  Council  of  Mystic  Toilers, 

119  Iowa,  263,  93  N.  W.  277,  held  immaterial  as  a  whole,  though 
part  of  them  might  be  material  in  rebuttal,  as  tending  to  explain 
disputed  receipts  claimed  to  have  been  given  to  deceased. 
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A  plea  that  the  policy  sued  on  was  forfeited  by  insured's  failure 
to  pay  a  premium  note,  payable  at  Central  National  Bank,  New- 
York  City,  was  in  New  York  Life  Ins.  Co.  v.  McPherson,  137  Ala. 
116,  33  South.  825,  held  sustained  by  the  production  of  a  note 
"payable  at  the  Lowery  Banking  Company,  Atlanta,  Ga."  And  it' 
is  not  a  departure  to  plead  a  contract  of  insurance  and  compliance 
therewith,  and  to  rely  on  a  notice  law  to  avoid  a  forfeiture  for  non- 
payment of  premiums. 

Mutual  Life  Ins.  Co.  of  New  York  v.  Hill,  97  Fed.  263,  38  C.  C.  A.  159, 
49  L.  R.  A.  127;  Mutual  Life  Ins.  Co.  of  New  York  v.  Dingley,  100 
Fed.  408,  40  C.  C.  A.  459,  49  L.  R.  A.«132.  In  Michigan  Mut.  Life 
Ins.  Co.  V.  Custer,  128  Ind.  25,  27  N.  E.  124,  it  was  held  that,  if  there 
was  a  variance  between  the  pleadings  and  the  proofs  in  that 
case  as  to  an  extension  of  time,  such  variance  was  Immaterial. 

However,  where  a  failure  to  pay  a  certain  assessment  is  relied 
on,  evidence  of  nonpayment  of  subsequent  assessments  is  inadmis- 
sible as  tending  to  establish  a  defense  different  from  that  pleaded. 

Demings  v.  Supreme  Lodge  Knights  of  Pythias  of  the  World,  48  N. 
Y.  Supp.  649,  20  App.  Div.  622;  Meeder  v.  Provident  Sav.  Life 
Assur.  Soc.  of  New  York,  68  N.  Y.  Supp.  518,  58  App.  Div.  80. 

(o)   Presumptions  and  burden  of  proof. 

The  possession  of  a  policy  by  plaintiff  raises  the  presumption 
that  its  terms  as  to  payment  of  the  first  premium  note,  on  which 
its  continued  existence  depends,  have  been  complied  with  (Stepp 
v.  National  Life  &  Maturity  Ass'n,  37  S.  C.  417,  16  S.  E.  134). 
And  payment  in  due  time  of  the  last  premium  authorizes  the  in- 
ference that  all  prior  premiums  had  been  paid  in  time,  or  afterwards 
on  waiver  of  the  forfeiture  (Dutton  v.  New  York  Life  Ins.  Co.,  8 
Fed.  Cas.  178).  So,  where  insured's  good  standing  at  the  inception 
of  the  contract  is  proved  by  the  production  of  a  policy  or  certifi- 
cate, this  raises  a  presumption  that  such  good  standing  continued 
throughout. 

Kumle  V.  Grand  Lodge  A.  O.  TJ.  W.,  110  Cal.  204,  42  Pac.  634;  Supreme 
Lodge  Knights  of  Honor  of  the  World  v.  Johnson,  78  Ind.  110; 
Mulroy  v.  Supreme  Lodge  Knights  of  Honor,  28  Mo.  App.  463; 
Demings  v.  Supreme  Lodge  Knights  of  Pythias  of  the  World,  20 
App.  Div.  622,  48  N.  Y.  Supp.  649;  Ellis  v.  National  Provident  Un- 
ion, 50  App.  Div.  255,  63  N.  Y.  Supp.  1012. 

While  the  burden  is  on  plaintiff  in  an  action  on  a  benefit  cer- 
tificate to  show  insured's  good  standing  at  the  time  of  his  death 
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(Siebert  v.  Supreme  Council  Order  of  Chosen  Friends,  23  Mo. 
App.  268),  still,  as  the  certificate  is  proof  of  good  standing  at  the 
time  of  its  issuance  and  raises  a  presumption  that  such  good  stand- 
ing continued,  it  follows  that  when  the  certificate  is  introduced  the 
burden  is  on  the  aS;Sociation  to  prove  loss  of  good  standing. 

This  is  the  doctrine  of  High  Court  I.  O.  F.  v.  Edelsteln,  70  111.  App.  95; 
Order  of  Chosen  Friends  v.  Austerlltz,  75  111.  App.  74;  Railway 
Passenger  &  Freight  Conductors'  Mut.  Aid  Ass'n  v.  Thompson, 
91  111.  App.  580;  United  Brotherhood  of  Carpenters  &  Joiners  of 
America  v.  Fortln,  107  111.  App.  306;  Supreme  Council  Catholic 
Knights  and  Ladies  v.  O'Neill,  108  III.  App.  47;  Supreme  Lodge 
Knights  of  Honor  v.  Johnson,  78  Ind.  110;  Tobin  v.  Western  Mut. 
Aid  Soc,  72  Iowa,  261,  33  N.  W.  663;  Ziegler  v.  Mutual  Aid  &  Be- 
nevolent Life  Ins.  Ass'n,  McGloin  (La.)  284;  Petherick  v.  Order  of 
the  Amaranth,  114  Mich.  420,  72  N.  W.  262;  Scheufler  v.  Grand 
Lodge  A.  O.  U.  W.,  45  Minn.  256,  47  N.  W.  799;  Mulroy  v.  Su- 
preme Lodge  Knights  of  Honor,  28  Mo.  App.  463;  Demings  v.  Su- 
preme Lodge  K.  P.,  60  Hun,  350,  14  N.  Y.  Supp.  834;  Elmer  v. 
Mutual  Ben.  Life  Ass'n  of  America,  64  Hun,  639,  19  N.  T.  Supp. 
289,  affirmed  138  N.  T.  642,  34  N.  B.  512;  Demings  v.  Supreme  Lodge 
Knights  of  Pythias,  48  N.  Y.  Supp.  649,  20  App.  Div.  622;  Phillips 
V.  United  States  Grand  Lodge  I.  ,0.  S.  B.,  76  N.  Y.  Supp.  lOOO,  37 
Misc.  Eep.  869;  Odd  Fellows'  Protective  Ass'n  v.  Hook,  9  Ohio  Dec. 
89;  Hall  v.  Scottish  Rite,  K.  T.  &  M.  M.  Aid  Ass'n,  6  Ohio  Cir.  Ct. 
R.  137,  3  O.  C.  D.  384;  Crumpton  v.  Pittsburg  Council,  No.  117,  1 
Pa.  Super.  Ct.  613,  38  Wkly.  Notes  Cas.  335;  Dial  v.  Valley  Mut. 
Life  Ass'n,  29  S.'  C.  560,  8  S.  E.  27. 

The  doctrine  that  the  burden  of  proving  nonpayment  of  premi- 
ums is  on  the  insurer  has  also  been  held  to  govern  in  actions  on 
ordinary  life  insurance  policies. 

Such  Is  the  holding  in  McMaster  v.  New  York  Life  Ins.  Co.  (C.  C.)  90 
Fed.  40;  Thomas  v.  Northwestern  Mut.  Life  Ins.  Co.,  75  Pac.  665, 
142  Cal.  79;  Hodsdon  v.  Guardian  Life  Ins.  Co.,  97  Mass.  144,  93  Am. 
Dec.  73. 

However,  it  is  to  be  noted  that,  in  the  Thomas  Case,  Beatty,  C. 
J.,  was  of  the  opinion  that  the  doctrine  did  not  apply  to  ordinary 
life  policies;  and  McFarland,  J.,  expressed  himself  as  not  prepared 
to  approve  the  decision  of  the  majority  on  this  question.  Further- 
more it  is  to  be  observed  that  in  O'Connell  v.  Fidelity  &  Casualty 
Co.,  87  App.  Div.  306,  84  N.  Y.  Supp.  315,  the  New  York  Supreme 
Court  held  that  the  burden  of  proving  payment  of  the  premiums 
in  an  action  on  an  accident  policy  rested  on  plaintiff. 
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Where  the  amount  of  premiums  is  variable,  and  knowledge  there- 
of rests  solely  with  the  insurance  company,  the  burden  is  on  the 
company,  where  it  claims  a  forfeiture  for  nonpayment  of  a  premium, 
to  show  what  the  correct  amount  of  such  premium  was  (Goodwin 
V.  Provident  Sav.  Life  Assur.  Ass'n,  97  Iowa,  ,226,  66  N.  W.  157, 
32  L.  R.  A.  473,  59  Am.  St.  Rep.  411).  So,  where  notice  of  an 
assessment  due  is  a  condition  precedent  to  a  forfeiture  of  benefits, 
notice  must  be  shown,  if 'the  association  is  to  escape  liability  (Sie- 
bert  V.  Supreme  Council  of  Order  of  Chosen  Friends,  23  Mo.  App. 
268).  Where  a  condition  continuing  the  insurance  in  force  not- 
withstanding nonpayment  of  premiums,  after  a  certain  number 
of  premiums  have  been  paid,  is  counted  on,  plaintiff  has  the  burden 
of  proving  facts  making  the  condition  applicable  (Union  Central 
Life  Ins.  Co.  v.  Loughmijler  [Ind.  App.]  69  N.  E.  264). 

(d)   Admissibility  of  evidence. 

A  policy  in  the  regular  form  is  admissible,  without  proving  that 
premiums  thereon  have  been  paid  (Union  Life  Ins.  Co.  v.  Haman, 
54  Neb.  599,  74  N.  W.  1090).  So,  where  notice  was  to  be  given 
by  publication  through  the  medium  of  a  paper,  an  affidavit  as  to 
the  publication  and  making  of  the  paper  in  which  the  call  for  the 
assessment  was  published  is  admissible  (Rambousek  v.  Supreme 
Council  of  the  Mystic  Toilers,  119  Iowa,  263,  93  N.  W.  277).  Like- 
wise it  is  competent  for  a  person  in  the  employ  of  an  insurance 
company  to  testify  as  to  notice  sent  a  policy  holder  of  the  maturity 
of  premium  notes  (Union  Cent.  Life  Ins.  Co.  v.  Morrow,  16  Ohio 
Cir.  Ct.  R.  351,  8  O.  C.  D.  419).  And  an  objection  to  a  card  noti- 
fying deceased  of  the  maturity  of  a  premium  as  immaterial  and 
irrelevant  was,  in  Metropolitan  Life  Ins.  Co.  v.  Gibbs  (Tex.  Civ. 
App.)  78  S.  W.  398,  held  properly  overruled.  So,  on  an  issue  as 
to  whether  or  not  temporary  insurance  provided  for  by  statute 
on  forfeiture  for  nonpayment  of  premiums  extended  beyond  the 
insured's  death,  the  testimony  of  an  experienced  actuary  that  he 
had  made  computation  in  accordance  with  the  statute,  and  that  the 
temporary  policy  created  thereby  had  expired  prior  to  the  death 
of  the  assured,  is  competent  (Greenfield  v.  Massachusetts  Mut. 
Life  Ins.  Co.,  47  N.  Y.  430).  A  member  of  a  benefit  association  is 
incompetent,  on  the  ground  of  interest,  to  testify  against  plaintiff 
in  a  suit  on  a  certificate,  according  to  Cronin  v.  Supreme  Council 
Royal  League,  199  111.  238,  65  N.  E.  323,  93  Am.  St.  Rep.  127.  But 
in  Bopple  v.  Supreme  Tent  of  Knights  of  Maccabees  of  the  World, 
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i5  N.  Y.  Supp.  1096,  18  App.  Div.  488,  it  is  said  that  an  officer  of 
such  an  association,  who  is  charged  with  the  duty  of  receiving  dues, 
is  not,  because  of  his  liabiHty  to  assessment  as  a  member  for  death 
benefits,  interested  in  a  suit  on  a  policy  and  disqualified  from 
testifying  in  regard  to  insured's  default  in  the  payment  of  his 
dues.  An  application  for  reinstatement  made  by  a  member  is  not 
competent  evidence  to  prove  the  fact  of  his  suspension  (Lazensky 
V.  Supreme  Lodge  Knights  of  Honor  [C.  C]  31  Fed.  592).  So, 
on  an  issue  as  to  his  payment  of  a  certain  premium,  statements  of 
the  insured,  made  after  the  time  for  payment,  to  the  effect  that 
he  intended  to  keep  up  his  insurance,  are  inadmissible  (Brown  v. 
Pacific  Mut.  Life  Ins.  Co.  [Mo.  App.]  83  S.  W.  1132).  Declarations 
by  an  insured  are  not  admissible  as  against  the  beneficiary  to 
prove  a  forfeiture  by  default  in  making  payments. 

Good-win  v.  ProTident  Sav.  Ldfe  Assur.  Ass'n,  97  Iowa,  226,  66  N.  W.  157, 

32  L.  K.  A.  473,  59  Am.  St.  Rep.  411;  Demings  v.  Supreme  Lodge 
Knights  of  Pythias,  60  Hun,  350,  14  N.  T.  Supp.  834.  But  In  Fi- 
deUty  Mut.  Life  Ass'n  v.  Winn,  96  Tenn.  224,  83  S.  W.  1045,  the 
court  holds  that  the  rule  does  not  apply  if  Insured  retained  the 

.  right  to  change  beneficiary  at  will.  And  the  same  position  appears 
to  be  taken  in  Frank  v.  United  States  Masonic  Benev.  Ass'n,  158 
111.  560,  41  N.  E.  1005,  afiSrming  56  111.  App.  203. 
The  admissibility  of  evidence  as  to  payment  or  tender  was  consid- 
ered in  Hartford  Life  &  Annuity  Ins.  Co.  v.  Unsell,  144  TJ.  S.  439,  12 
Sup.  Ct.  671,  36  L.  Ed.  496,  affirming  Unsell  v.  Hartford  Life  & 
Annuity  Ins.  Co.  (O.  C.)  32  Fed.  443;  Bagley  v.  Grand  Lodge  A. 
O.  U.  W.,  131  III.  498,  22  N.  E.  487,  reversing  31  111.  App.  618;  Su- 
preme Tribe  of  Ben  Hur  v.  Hall,  24  Ind.  App.  316,  56  N.  E.  780, 
79  Am.  St.  Bep.  262;  Btxby  v.  Grand  Lodge  A.  O.  U.  W.,  101  Iowa, 
505,  70  N.  W.  737;  Union  Life  Ins.  Co.  v.  Haman,  54  Neb.  599, 
74  N.  W.  1090;    O'Brien  v.  Prudential  Ins.  Co.,  12  Misc.  Rep.  127, 

33  N.  Y.  Supp.  67;  Stepp  v.  National  Life  &  Maturity  Ass'n,  37  S. 
C.  417,  16  S.  E.  134;  Crosswel  v.  Connecticut  Indemnity  Ass'n,  51 
S.  C.  103,  28  S.  E.  200;  Crosswell  v.  Connecticut  Indemnity  Ass'n, 
51  S.  C.  469,  29  S.  E.  236;  Sparkman  v.  Supreme  Council  American 
Legion  of  Honor,  57  S.  C.  16,  35  S.  B.  391;  Metropolitan  Life  Ins. 
Co.  V.  Gibbs  (Tex.  Civ.  App.)  78  S.  W.  398;  United  Moderns  v.  Pis- 
tole (Tex.  Civ.  App;)  86  S.  W.  377;  Hall  v.  Union  Cent.  Life  Ins. 
Co.,  23  Wash.  610,  63  Pac.  505,  51  L.  R.  A.  288,  83  Am.  St.  Rep.  844; 
Rockwell  V.  Mutual  Life  Ins.  Co.,  21  Wis.  548;  Supreme  Council  of 
Catholic  Knights  and  Ladies  v.  O'Neill,  108  111.  App.  47;  Bagley  v. 
Grand  Lodge  A.  O.  U.  W.,  131  111.  498,  22  N.  E.  487;  Henry  v.  Im- 
perial Council  of  Order  of  United  Friends,  52  N.  ,T.  Eq.  770,  29  Atl. 
508;  Demings  v.  Supreme  Lodge,  Knights  of  Pythias,  20  App.  Div. 
622,  48  N.  y.  Supp.  649;  O'Connell  v.  Fidelity  &  Casualty  Co.,  87 
App.  Div.  306,  84  N.  Y.  Supp.  315;    Rambousek  v.  Supreme  Council 
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Of  the  Mystic  Toilers,  119  Iowa,  263,  93  N.  W.  277;  Sleight  v.  Su- 
preme Council  of  Mystic  Toilers,  421  Iowa,  724,  96  N.  W.  1100;  iJial 
V.  Valley  Mut.  Life  Ass'n,  29  S.  C.  560,  8  S.  E.  27. 

(e)   Welgbt  and  sufficiency  of  evidence. 

In  an  action  by  a  beneficiary  to  recover  on  a  certificate  of  insur- 
ance, the  introduction  of  the  certificate  makes  out  a  prima  facie 
case  of  insured's  good  standing  at  the  time  of  his  death  (Supreme 
Lodge  Knights  of  Honor  of  the  World  v.  Johnson,  78  Ind.  110), 
though  an  allegation  in  the  complaint  that  decedent  performed 
all  the  conditions  of  the  certificate  is  denied  by  the  answer,  which 
alleges  that  at  the  time  of  his  death  decedent  was  suspended 
from  the  society  for  nonpayment  of  assessments  (Kumle  v.  Grand 
I^odge  A.  O.  U.  W.,  110  Cal.  204,  42  Pac.  634).  So  the  records 
of  the  society  are,  in  such  an  action,  prima  facie  evidence  in  its 
favor  in  respect  to  the  rights  of  its  members  (Van  Frank  v.  United 
States  Masonic  Benev.  Ass'n,  158  111.  5G0,  41  N.  E.  1005,  affirming 
5'6  111.  App.  203).  The  fact  that  a  company  has  paid  to  an  assured 
on  an  accident  policy  a  sum  of  money  to  which  he  was  not  entitled, 
unless  he  had  paid  his  premiums,  is  not  conclusive  proof  that  such 
premiums  have  been  paid  (Melin  v.  Accident  Ins.  Co.,  70  Wis.  579, 
36  N.  W.  258). 

As  the  law  does  not  favor  forfeitures,  the  facts  necessary  to  sup- 
port a  forfeiture  of  a  life  insurance  policy  for  nonpayment  of  pre- 
miums or  assessments  must  be  clearly  established  by  the  most 
satisfactory  proof  (Payn  v.  Mutual  Relief  Soc,  2  How.  Prac.  N. 
S.  [N.  Y.]  220).  But  in  an  action  on  a  policy  issued  several  years 
prior  to  insured's  death,  where  there  is  no  affirmative  claim  on 
behalf  of  plaintiff  that  any  premiums  after  the  first  have  been  paid, 
and  it  is  evident  that  the  plaintiff  is  relying  on  the  insurer's  ina- 
bility to  prove  a  forfeiture,  the  proof  by  the  insurer  of  nonpayment 
of  the  subsequent  premiums  need  not  be  absolutely  conclusive, 
in  order  to  sustain  the  direction  of  a  verdict  for  the  insurer  (Sum- 
mitt  V.  United  States  Life  Ins.  Co.,  123  Iowa,  681,  99  N.  W.  563). 

The  weight  and  sufficiency  of  the  evidence  was  also  considered  In  La- 
zensky  v.  Supreme  Lodge  Knights  of  Honor  (0.  C.)  31  Fed.  592; 
Coyne  v.  New  York  Longshoremen's  Protective  Ass'n,  No.  3,  13 
Daly  (N.  T.)  1;  Stewart  v.  Supreme  Council  Am.  Legion  of  Honor, 
36  Mo.  App.  319;  Grevenig  v.  Washington  Life  Ins.  Co.,  112  La. 
879,  36  South.  790;  Sharpe  v.  New  York  Life  Ins.  Co.  (Neb.)  98  N. 
W.  66;  Ferguson  v.  Union  Ins.  Co.,  187  Mass.  8,  72  N.  B.  358; 
Petherick  v.  Order  of  the  Amaranth,  114  Mich.  420,  72  N.  W.  262; 
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Summitt  v.  United  States  Life  Ins.  Co.,  123  Iowa,  681,  99  N.  W.  563; 
Oeters  v.  Supreme  Lodge  Knights  of  Honor,  98  Va.  201,  35  S.  B. 
356. 

(f)    Trial  and  review. 

The  question  whether  a  premium  has  been  paid  is  an  ultimate 
fact  for  the  jury  (Union  Cent.  Life  Ins.  Co.  v.  Hollowell,  20  Ind. 
App.  150,  50  N.  E.  399) ;  but  whether  a  given  state  of  admitted  or 
proved  facts  works  a  forfeiture  or  lapse  of  a  policy  is  a  question  of 
law  (Massachusetts  Ben.  Life  Ass'n  v.  Robinson,  104  Ga.  256,  30 
S.  E.  918,  42  L.  R.  A.  261).  Where  a  forfeiture  by  nonpayment  of 
assessments  is  relied  on  as  a  defense  to  an  action  on  a  certificate, 
an  instruction  which  leaves  it  to  the  jury  to  determine  whether 
the  constitution  of  the  association  was  in  force  at  a  certain  date, 
and  whether  certain  assessments  were  made  in  accordance  with 
such  constitution,  is  objectionable,  as  submitting  questions  of  law 
to  the  jury  (Bagley  v.  Grand  Lodge  A.  O.  U.  W.,  131  111.  498,  22 
N.  E.  487,  reversing  31  111.  App.  618). 

Other  instructions  were  considered  In  United  States  Life  Ins.  Co.  v. 
Lesser,  126- Ala.  568,  28  South.  646;  Penn  Mut.  Life  Ins.  Co.  v. 
Keach,  134  111.  583,  26  N.  E.  106,  affirmed  32  111.  App.  427;  Crosswell 
V.  Connecticut  Indemnity  Ass'n,  51  S.  C.  469,  29  S.  B.  236. 

Though  payment  of  the  membership  fee  was  an  ultimate  fact, 
which  should  have  been  found  in  an  action  on  an  accident  policy, 
yet,  where  payment  appeared  from  the  record  to  have  been  treated 
as  an  admitted  fact,  it  was  unnecessary  to  make  such  finding 
(Northwestern  Benev.  Soc.  v.  Dudley,  27  Ind.  App.  327,  61  N.  E. 
207).  If  plaintiff's  testimony  in  an  action  on  a  policy  was  that 
premiums  were  paid  to  the  company's  agent  at  a  certain  time  and 
place,  and  such  agent  testified  that  no  such  payment  was  made 
at  any  time  or  place,  newly  discovered  evidence  that  the  place  did 
not  exist  at  the  alleged  time  of  payment  is  not  cumulative  within 
the  rule  as  to  new  trial  (Union  Central  Life  Ins.  Co.  v.  Loughmiller- 
[Ind.  App.]  69  N.  E.  264). 

A  finding  that  assessments  and  per  capita  tax  on  a  benefit  cer- 
tificate had  been  paid  prior  to  a  forfeiture  declared  by  the  insurer, 
based  on  conflicting  evidence,  is  conclusive  on  appeal  (Boyce  v. 
Royal  Circle,  104  Mo.  App.  528,  79  S.  W.  495).  And  where  the 
court  below  finds  that  notice  of  the  falling  due  of  premiums  on  a 
life  policy  was  sent  "in  accordance  with  the  requirements  of  the 
statutes  of  the  state  of  New  York,"  the  evidence  to  establish  the 
B.B.lNS.— 153 
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sending  of  such  notice  being  heard  without  objection,  and  the 
pleading  not  being  challenged,  the  question  of  the  sufiSciency  of 
the  pleading  of  service  of  such  notice  will  not  be  considered  by 
the  appellate  court  (McMaster  v.  New  York  Life  Ins.  Co.,  99  Fed. 
856,  40  C.  C.  A.  119).  So,  where  the  findings  of  the  trial  court 
that  an  article  of  the  society's  constitution  providing- for  a  for- 
feiture on  nonpayment  was  valid  do  not  state  its  terms,  and  there 
is  nothing  in  the  record  from  which  its  character  can  be  deter- 
mined, the  finding  cannot  be  reviewed  (Englert  v.  Roman  Catholic 
Mut.  Protection  Soc,  82  Iowa,  465,  48  N.  W.  810). 
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XV.  AVOIDANCE  AND  FORFEITURE  IN  GUAi^ANTY 
AND  INDEMNITY  INSURANCE. 

.    Avoidance  of  contract  for  concealment,  misrepresentation,  or  breach  of 
warranty  or  condition  precedent. 
(a>  Fidelity  insurance — Warranties  and  representations. 

(b)  Same — Knowledge  of  facts  relating  to  risk. 

(c)  Same — Effect  of  false  statements. 

(d)  Same — Concealment. 

(e)  Same — Concealment  or  misrepresentation  of  particular  facta. 

(f)  Credit  Insurance. 

(g)  Title  insurance. 

(h)  Contract  insurance. 
I.    Forfeiture  of  contract  for  breach  of  promissory  representation  or  war- 
ranty or  condition  subsequent. 

(a>  Fidelity  Insurance — Promissory  warranties  or  representations  and 
conditions  subsequent 

(b)  Same — Particular  statements  and  conditions. 

(c)  Same — ^Precautions  against  loss. 

(d)  Credit  insurance. 

(e)  Contract  insurance. 

(f)  Employer's  liability  Insurance, 


1.  AVOIDANCE  OF  CONTBACT  FOB  CONCFAIiMFNT,  MISBEFBE- 

SENTATION,   OB  BBEACH  OF  WABBANTY  OB 

CONDITION  PBECEDENT. 

(a>  Fidelity  Insurance — ^Warranties  and  representations. 

(b)  Same — Knowledge  of  facts  relating  to  risk. 

(c)  Same — Effect  of  false  statements. 

(d)  Same — Concealment. 

(e)  Same — Concealment  or  misrepresentation  of  particular  facts. 

(f)  Credit  insurance. 
(g>  Title  Insurance. 

(h)  Contract  insurance; 

(a)   Fidelity  insurance — Warranties  and  representations. 

The  principles  upon  which  is  based  the  distinction  between  war- 
ranties and  representations  heretofore  discussed,  as  illustrated  in 
the  insurance  of  property,^  and  in  life  and  accident  insurance,'  have 
been  applied  to  determine  the  character  of  statements  made  by  the 
applicant  for  a  policy  of  fidelity  insurance.    To  constitute  such  a 

»  See  ante,  voL  2,  p.  1127.  »  See  ante,  p.  1931. 
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statement  a  warranty,  it  must  be  made  a  part  of  the  contract  (Rice 
V.  Fidelity  &  Deposit  Co.,  103  Fed.  427,  43  C.  C.  A.  270).  The  state- 
ments of  the  applicant  are  not  warranties,  unless  they  appear  on 
the  face  of  the  contract  (Dime  Sav.  Inst.  v.  American  Surety  Co., 
68  N.  J.  Law,  440,  53  Atl.  217),  or  are  so  referred  to  as  to  become 
incorporated  therein.  If  no  reference  to  the  application  is  made  in 
the  contract,  the  statements  are  representations  only  (Missouri,  K. 
&  T.  Trust  Co.  V.  German  Nat.  Bank,  77  Fed.  117,  23  C.  C.  A.  65). 

The  authority  of  the  person  making  the  statement  to  represent 
the  insured  is  an  important  element  in  determining  the  character  of 
the  statement.  A  leading  case  is  Americlin  Surety  Co.  of  New 
York  V.  Pauly,  170  U.  S.  133,  18  Sup.  Ct.  552,  42  L.  Ed.  977,  affirm- 
ing 72  Fed.  470, 18  C.  C.  A.  644,  where  the  broad  principle  was  laid 
down  that  a  president  of  a  national  bank  has  no  power  in  the  or- 
dinary course  of  business  to  certify  to  the  fidelity  or  integrity  of  the 
cashier,  for  the  purpose  of  enabling  him  to  procure  a  bond  insuring 
his  fidelity ;  and  the  bank  cannot  be  deemed,  merely  by  virtue  of 
the  president's  relation  to  it,  to  have  any  knowledge  of  the  giving 
by  him  of  such  certificate.  It  is  to  be  observed,  however,  that  in 
this  case  it  was  shown  that  the  president  and  cashier  had  entered 
into  a  conspiracy  to  defraud  the  bank,  and  this  fact  justifies  the  in- 
ference that  the  theory  of  the  court  was  that  an  act  of  the  president 
in  furtherance  of  such  conspiracy  could  not,  in  the  very  nature  of 
things,  be  in  the  line  of  his  duty  as  an  officer  of  the  bank.  It  was 
on  this  ground  that  the  Pauly  Case  was  distinguished  in  Warren 
Deposit  Bank  v.  Fidelity  &  Deposit  Co.,  25  Ky.  Law  Rep.  289,  74 
S.  W.  1111,  where  it  was  held  that,  if  a  bank  seeks  to  avail  itself  of 
the  benefit  of  the  act  of  its  president  in  securing  the  execution  of  a 
policy  guarantying  the  fidelity  of  its  cashier,  it  must  accept  such 
act  subject  to  the  president's  representations  inducing  the  execution 
of  the  policy.  So  it  was  said  in  Issaquah  Coal  Co.  v.  United  States 
Fidelity  &  Guaranty  Co.,  126  Fed.  89,  61  C.  C.  A.  145,  that  a  state- 
ment by  the  auditor  of  the  insured  corporation,  preliminary  to  the 
issuance  of  a  fidelity  bond,  to  the  effect  that  the  accounts  of  the 
employe  had  been  examined  each  month  and  found  correct,  was  a 
statement  on  the  part  of  the  company,  so  as  to  bind  it,  where  it  had 
knowledge  of  the  fact  that  such  statement  was  required  and  had 
been  made  by  some  officer  of  the  company. 

On  the  other  hand,  the  rule  laid  down  in  the  Pauly  Case  was  re- 
asserted in  United  States  Fidelity  &  Guaranty  Co.  v.  Muir,  115  Fed 
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264,  53  C.  C.  A.  56,°  where  the  application  of  a  cashier  for  a  fidelity 
policy  was  accompanied  by  a  statement  as  to  his  past  conduct  and 
the  condition  of  his  accounts,  signed  by  the  president.  It  was  held 
that  as  the  making  of  the  statement  was  no  part  of  the  duties  of  the 
president,  and  not  within  his  implied  powers,  it  was,  in  the  absence 
of  special  authority  to  make  it,  his  individual  act,  by  which  the  bank 
was  not  bound.  So  it  has  been  held  (Fidelity  &  Deposit  Co.  v. 
Courtney,  103  Fed.  599,  43  C.  C.  A.  331)  that  a  letter  written  by  the 
cashier  of  a  bank  without  the  authority  of  the  board  of  directors,  as 
preliminary  to  the  issuance  of  a  bond  against  defalcation  by  the 
president,  certifying  that  all  moneys  handled  by  the  president  had 
been  accounted  for,  that  he  had  performed  his  duties  in  a  satisfac- 
tory manner,  and  that  no  reason  was  known  why  the  guaranty  bond 
should  not  be  issued  was  not  binding  on  the  bank.  In  Sherman  v, 
Harbin  (Iowa)  100  N.  W.  629,  it  was  said  that  as  it  was  no  part  of 
the  duty  of  the  secretary  of  a  mutual  life  association  to  certify  that 
the  books  and  accounts  of  the  association's  president  had  been 
audited  and^  found  correct,  the  association  was  not  bound  by  such 
certificate  furnished  by  the  secretary  to  an  indemnity  company, 
which  executed  the  president's  statutory  bond  as  surety. 

But,  aside  from  the  question  as  to  the  extent  to  which  a  corpora- 
tion may  be  bound  by  the  statements  of  an  oiificer  or  agent  in  an 
application  for  a  policy  for  the  benefit  of  a  corporation,  it  is  obvious 
that  statements  made  by  an  employer,  in  support  of  his  employe's 
application  for  a  fidelity  bond,  may  fairly  be  regarded  as  warranties 
(United  States  Fidelity  &  Guaranty  Co.  v.  Ridgley  [Neb.]  97  N. 
W.  836). 

(b)    Same — ^Knowledge  of  facts  relating;  to  risk. 

In  accord  with  the  general  rule,  statements  made  by  the  em- 
ployer, which  are  expressly  based  on  knowledge  and  belief,  cannot 
be  regarded  as  strict  warranties  (Perpetual  Bldg.  &  Loan  Ass'n  v. 
United  States  Fidelity  &  Guarantee  Co.,  118  Iowa,  729,  92  N.  W. 
686).  They  are  at  best  warranties  only  of  the  knowledge  of  the 
employer  (American  Bonding  Co.  v.  Spokane  Bldg.  &  Loan  Soc, 
130  Fed.  737,  65  C.  C.  A.  121),  and  are  generally  to  be  regarded  as 
representations  only  (Remington  v.  Fidelity  &  Deposit  Co.,  27 
Wash.  429,  67  Pac.  989). 

»  Certiorari  denied  187  U.  S.  648,  23  Sup.  Ct.  847,  47  L.  Ed.  348. 
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Whether  the  statements  are  regarded  as  representations  or  war- 
ranties of  knowledge  and  belief,  the  question  has  been  raised  as  to 
the  extent  to  which  the  employer  is  to  be  charged  with  knowledge  of 
the  facts  stated.  Where  the  statements  made  by  the  president  of  a 
corporation  were  made  on  knowledge  and  belief  (Perpetual  Bldg. 
&  lyoan  Ass'n  v.  U.  S.  Fidelity  &  Guarantee  Co.,  118  Iowa,  729,  92 
N.  W.  '686),  it  was  held  that  the  knowledge  of  the  auditing  com- 
mittee of  the  association  as  to  the  state  of  the  employe's  accounts, 
was  not  necessarily  imputable  to  the  president.  The  knowledge 
of  an  employe  and  of  a  director  of  a  bank  that  the  account  of  the 
president  of  the  bank  was  frequently  overdrawn,  and  that  his 
checks  were  carried  as  cash  items,  is  not  imputable  to  the  bank, 
unless  acquired  by  such  persons  in  the  course  of  the  actual  business 
of  the  bank  (Fidelity  &  Deposit  Co.  v.  Courtney,  103  Fed.  599,  43 
C.  C.  A.  331).  In  view  of  the  provisions  of  the  Washington  stat- 
ute,* declaring  that  all  corporate  management  shall  be  vested  in 
a  board  of  trustees,  knowledge  on  the  part  of  a  single  officer  or 
trustee  of  facts  affecting  the  risk  is  not  imputable  to  the  corpora- 
tion, in  the  absence  of  proof  that  such  knowledge  had  been  com- 
municated to  the  board  (American  Bonding  Co.  v.  Spokane  Bldg. 
&  Loan  Soc,  130  Fed.  737,  65  C.  C.  A.  121). 

Aside  from  the  question  whether  the  knowledge  of  other  persons 
is  imputable  to  the  person  making  the  statement,  to  what  extent 
is  an  employer  chargeable  directly  with  knowledge  of  the  facts? 
In  Remington  v.  Fidelity  &  Deposit  Co.,  67  Pac.  989,  27  Wash. 
429,  it  was  said  that  an  employer  is  not  to  be  charged  with  knowl- 
edge of  the  facts  shown  by  the  books  of  the  employe,  which  could 
be  discovered  only  by  an  expert  accountant.  On  the  other  hand, 
if  a  cursory  examination  of  the  books  would  have  revealed  that  the 
employe  was  a  defaulter,  the  employer  is  chargeable  with  such 
knowledge  (Carstairs  v.  American  Bonding  &  Trust  Co.  [C.  C]  112 
Fed.  620)."  So  it  was  said,  in  U.  S.  v.  Fidelity  &  Guaranty  Co.  v. 
Blackley,  Hurst  &  Co.,  25  Ky.  Law  Rep.  1271,  77  S.  W.  709,  that  it 
is  the  employer's  duty  to  use  ordinary  care  to  ascertain  the  truth 
of  his  statements  before  making  them.  The  Court  of  Chancery 
Appeals  of  Tennessee  has  gone  a  step  further,  and  held  (Model  Mill 
Co.  v.  Fidelity  &  Deposit  Co.  of  Maryland,  1  Tenn.  Ch.  App.  365) 

*  1   Ballinger's  Ann.   Codes  &  St  S  »  Affirmed  in  116  Fed.  449,  54  C.  O. 

4255 ;    Pierce's  CJode,  §  7059.  A.  85 ;    certiorari  denied  187  U.  S.  644, 

23  Sup.  Ct.  844,  47  L.  Ed.  346. 
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that  the  employer  is  bound  to  make  such  an  investigation  as  is  nec- 
essary to  ascertain  the  facts  before  making  his  statement. 

(o)    Same— Effect  of  false  statements. 

The  effect  of  false  statements  in  an  application  for  a  policy  of 
fidelity  insurance  is  determined  by  the  rules  applied  to  other  classes 
of  insurance.  A  warranty  must  be  strictly  true  (Rice  v.  Fidelity 
&  Deposit  Co.,  103  Fed.  427,  43  C.  C.  A.  270),  while  a  representa- 
tion need  be  only  substantially  true  (Missouri,  K.  &  T.  Trust  Co. 
V.  German  Nat.  Bank,  77  Fed.  117,  23  C.  C.  A.  65).  Though  the 
intent  of  the  applicant  is  immaterial  in  the  case  of  a  warranty  (Per- 
petual Bldg.  &  Loan  Ass'n  v.  U.  S.  Fidelity  &  Guaranty  Co.,  118 
Iowa,  729,  92  N.  W.  686),  the  courts  are  not  agreed  as  to  the  weight 
to  be  given  to  the  knowledge  or  intent  of  the  applicant  in  determin- 
ing the  effect  of  a  misrepresentation.  The  rule  laid  down  in  some 
of  the  cases  is  that  a  misrepresentation,  to  avoid  the  contract,  must 
be  fraudulently  made. 

Guarantee  Co.  of  North  America  v.  Mechanics'  Sav.  Bank  &  Trust  Co., 
80  Fed.  766,  26  C.  C.  A.  146,  affirming  (C.  C.)  68  Fed.  459 ;  Rice  v. 
Fidelity  &  Deposit  Co.,  103  Fed.  427,  43  C.  C.  A.  270;  Dime  Sav. 
Inst.  V.  American  Surety  Co.,  68  N.  J.  Law,  440,  53  Atl.  217. 

The  rule  approved  by  the  weight  of  authority  is  that,  if  the  mis- 
representation relates  to  a  fact  material  to  the  risk,  the  contract  is 
avoided,  though  the  statement  is  made  in  good  faith. 

Guarantee  Co.  of  North  America  v.  Mechanics'  Sav.  Bank  &  Trust  Co., 
183  U.  S.  402,  22  Sup.  Ct.  124,  46  L.  Ed.  253,  reversing  100  Fed. 
559,  40  C.  C.  A.  542;  Warren  Deposit  Bank  v.  Fidelity  &  Deposit 
Co.,  25  Ky.  Law  Eep.  289,  74  S.  W.  1111;  Sullivan  v.  Fraternal 
Societies'  Co-operative  Indemnity  Union,  36  Misc.  Rep.  578,  73  N. 
Y.  Supp.  1094;  Imperial  Bldg.  &  Loan  Co.  v.  United  States  Fidel- 
ity &  Guaranty  Co.,  23  Ohio  Cir.  Ct  R.  243 ;  Guarantee  Co.  of  North 
America  v.  First  Nat.  Bank,  95  Va.  480,  28  S.  B.  909. 

A  matter  inquired  about  will  generally  be  regarded  as  material 
(Missouri,  K.  &  T.  Trust  Co.  v.  German  Nat.  Bank,  77  Fed.  117,  23 
C.  C.  A.  65). 

The  Kentucky  statute  (St.  1899,  §  639),  providing  that  state- 
ments in  an  application  for  insurance  shall  be  deemed  representa- 
tions, and  not  warranties,  and  shall  not  prevent  a  recovery,  unless 
fraudulent  or  material,  has  been  held  to  apply  to  contracts  of  fidel- 
ity insurance  (Warren  Deposit  Bank  v.  Fidelity  &  Deposit  Co.,  25 
Ky.  Law  Rep.  289,  74  S.  W.  1111) ;    and  it  was  said  that,  if  the 
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Statements  were  material  and  false,  the  fidelity  bond  was  invalid, 
though  the  statements  were  made  in  good  faith.  So,  too,  it  has 
been  held  (First  Nat.  Bank  v.  U.  S.  Fidelity  &  Guaranty  Co.,  110 
Tenn.  10,  75  S.  W.  1076,  100  Am.  St.  Rep.  765),  that  the  Tennessee 
statute  (Shannon's  Code,  §  3306),  providing  that  no  representation 
or  warranty  made  in  a  negotiation  for  a  contract  or  policy  of  insur- 
ance, or  in  any  application  therefor,  shall  be  deemed  material  or 
defeat  the  policy,  unless  the  misrepresentation  is  made  with  actual 
intent  to  deceive,  or  unless  it  increases  the  risk  of  loss,  applies  to 
fidelity  bonds. 

Misrepresentation  or  breach  of  warranty  oi  condition  must  be  pleaded 
by  the  defendant  to  be  available  in  an  action  on  a  fidelity  policy. 
Bank  of  Tarboro  v.  Fidelity  &  Deposit  Co.,  126  N.  C.  320,  35  S.  B. 
588 ;  Id.,  128  N.  0.  366,  38  S.  B.  908,  83  Am.  St.  Hep.  682. 
Whether  statements  made  by  a  bank  cashier  in  an  application  for  a 
fidelity  bond  on  an  employe  of  the  bank  are  true  is  a  question  of 
fact,  and  a  finding  of  the  Court  of  Chancery  Appeals  that  the  state- 
ments were  material  and  substantially  true  is  conclusive  on  the 
Supreme  Court  on  appeal.  First  Nat.  Bank  of  Nashville  v.  U.  S. 
Fidelity  &  Guaranty  Co.,  110  Tenn.  10,  75  S.  W.  l076,  100  Am.  St. 
Rep.  765. 

(d)    Same — Concealment. 

Though  the  general  principles  governing  the  concealment  and 
disclosure  of  facts  relating  to  the  risk  apply  in  the  case  of  fidelity 
insurance,  the  rules  are  perhaps  less  strictly  enforced.  In  fidelity 
insurance  the  insurer  and  the  insured  are  upon  a  plane  of  equal 
opportunity  for  information,  and  insured  is  not  held  strictly  to  a 
duty  of  disclosing  all  conditions  material  to  the  risk,  as  in  the  case 
of  ordinary  insurance  (Guarantee  Co.  of  North  America  v.  Mechan- 
ics' Sav.  Bank  &  Trust  Co.,  80  Fed.  766,  26  C.  C.  A.  146,  affirming 
[C.  C]  68  Fed.  459).  The  theory  on  which  the  insured  is  released 
from  the  duty  of  full  disclosure  is  that  the  risk  does  not  depend  so 
much  upon  conditions  of  fact  as  upon  judgment  regarding  human 
character ;  that  is  to  say,  the  character  of  the  employe  bonded.  As 
to  this  the  insurer  can  inform  himself,  and  the  insured  is  not  pre- 
sumed to  know  anything.  So  it  has  been  said  that  the  applicant 
for  a  policy  of  fidelity  insurance  is  not  bound  to  aid  the  insurer  in 
determining  the  propriety  of  entering  into  the  contract,  nor  to  warn 
him  as  to  the  risk,  when  all  the  facts  are  as  accessible  to  the  in- 
surer as  to  the  insured  (Sherman  v.  Harbin  [Iowa]  100  N.  W.  629). 
The  rule  has  been  regarded  as  especially  applicable  in  the  case  of 
public  officers  (Fidelity  &  Deposit  Co.  v.  Com.,  104  Ky.  579,  47 
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S.  W.  579),  and  it  has  been  held  in  Iowa  (Independent  School  Dis- 
trict V.  Hubbard,  110  Iowa,  58,  81  N.  W.  241,  80  Am.  St.  Rep.  271), 
that  a  board  of  school  directors  are  not  bound  to  disclose  to  the 
surety  the  dishonesty  of  a  re-elected  treasurer  of  a  district,  though 
the  facts  were  known  to  them  before  the  bond  was  executed. 

Concealment  cannot  be  predicated  of  facts  not  known  (Supreme 
Council  Catholic  Knights  of  America  v.  Fidelity  &  Casualty  Co., 
63  Fed.  48,  11  C.  C.  A.  96)  ;  but  if  material  facts  are  known,  from 
which  the  employer,  on  inquiry,  could  have  discovered  facts  ma- 
terial to  the  risk,  he  may  be  charged  with  knowledge  thereof,  and 
the  corresponding  duty  to  disclose  (National  Bank  of  Asheville  v. 
Fidelity  &  Casualty  Co.  of  New  York,  89  Fed.  819,  32  C.  C.  A. 
355).  Concealment  cannot  be  predicated  on  the  failure  to  disclose 
facts  concerning  which  no  inquiry  has  been  made,  and  as  to  which 
the  application  does  not  intimate  that  information  is  desired. 

Supreme  Council  Catholic  Knights  of  America  v.  Fidelity  &  Casualty 
Co.,  63  Fed.  48,  11  C.  0.  A.  96;  Sherman  v.  Harbin  (Iowa)  100  N.  W. 
629. 

(e)    Same^Concealmeiit  or  misrepresentation  of  particular  facta. 

It  is  generally  required  that  an  application  for  a  fidelity  policy 
shall  show  the  nature  of  the  duties  to  be  performed  by  the  employe 
and  the  extent  of  his  authority.  False  statements  as  to  these  mat- 
ters will  avoid  the  policy.  Thus,  a  statement  that  an  employe  is 
not  authorized  to  sign  checks  for  the  employer  is  falsified,  so  as  to 
avoid  the  policy,  if  he  is  allowed  to  sign  checks  for  the  remittance 
of  money  to  the  employer  (U.  S.  Fidelity  &  Guaranty  Co.  v.  Ridg- 
ley  [Neb.]  97  N.  W.  836).  And  as  a  general  rule  it  may  be  said 
that,  if  the  employe  whose  fidelity  is  insured  sustains  to  the  em- 
ployer other  relations  than  those  indicated  in  the  statement  on 
which  the  policy  was  executed,  and  which  were  essentially  differ- 
ent and  involved  the  receipt  and  expenditure  of  the  employer's 
money,  a  failure  to  disclose  such  relations  avoids  the  policy  (Issa- 
quah  Coal  Co.  v.  United  States  Fidelity  &  Guaranty  Co.,  126  Fed. 
89,  61  C.  C.  A.  145). 

While  the  insured  is  bound  to  disclose  any  facts  indicating  ab- 
solute dishonesty  on  the  part  of  the  employe  (National  Bank  v. 
Fidelity  .&  Casualty  Co.,  89  Fed.  819,  32  C.  C.  A.  355),  he  is  not 
boimd  to  disclose  mere  breaches  of  duty  which  do  not  involve  fraud 
or  dishonesty  (Sherman  v.  Harbin  [Iowa]  100  N.  W.  629).  So  a 
fidelity  bond  is  not  forfeited  because  of  the  neglect  to  disclose  that 
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the  employe  had  failed  to  make  a  semiannual  report,  in  the  absence 
of  anything  to  show  that  it  was  his  duty  to  make  such  report  (Per- 
petual Bldg.  &  Loan  Ass'n  v.  U.  S.  Fidelity  &  Guarantee  Co.,  118 
Iowa,  729,  92  N.  W.  686). 

An  inquiry  as  to  whether  anything  is  known  to  the  employer 
concerning  the  employe's  habits,  or  affecting  his  title  to  confidence, 
calls  for  a  disclosure  of  the  fact  that  he  has  been  speculating  (Unit- 
ed States  Fidelity  &  Guaranty  Co.  v.  Blackley,  Hurst  &  Co.,  77  S. 
W.  709,  25  Ky.  Law  Rep.  1271) ;  and,  if  such  was  the  fact,  a  nega- 
tive answer  to  the  inquiry  is  such  a  false  statement  as  will  avoid 
the  policy  (Guarantee  Co.  of  North  America  v.  Mechanics'  Sav. 
Bank  &  Trust  Co.,  183  U.  S.  402,  22  Sup.  Ct.  124,  46  L.  Ed.  253, 
reversing  100  Fed.  559,  40  C.  C.  A.  542).  The  fact  that  the  em- 
ploye had  made  application  to  another  indemnity  company,  and 
that  such  application  had  been  rejected,  is  material,  and  a  false  an- 
swer to  an  inquiry,  intended  to  elicit  such  information,  will  defeat 
a  recovery  (Imperial  Bldg.  &  Loan  Co.  v.  U.  S.  Fidelity  &  Guaranty 
Co.,  23  Ohio  Cir.  Ct.  R.  243). 

As  part  of  the  application  for  a  fidelity  policy,  or  for  a  renewal 
of  such  a  contract,  the  insured  is  usually  required  to  certify  that  the 
books  and  accounts  in  the  employe's  charge  have  been  examined 
and  found  correct  The  decisions  in  which  the  effect  of  false  state- 
ments in  this  regard  have  been  considered  are  conflicting  as  to  the 
extent  to  which  that  effect  is  dependent  on  the  good  faith  of  the 
employer  making  the  certificate.  It  is  obvious  that  the  policy 
should  not  be  declared  void  for  a  misrepresentation,  if  the  books 
were  apparently  correct,  and  the  inaccuracies  showing  dishonesty 
were  such  as  only  an  expert  could  detect  (Remington  v.  Fidelity  & 
Deposit  Co.,  67  Pac.  989,  27  Wash.  429).  So,  too,  where  the  state- 
ment made  by  the  president  of  the  insured  corporation  is  qualified 
as  to  knowledge  and  belief,  the  insurer  will  not  be  relieved  because 
inaccuracies  were  known  to  the  auditing  committee,  but  not  com- 
municated to  the  president  (Perpetual  Bldg.  &  Loan  Ass'n  v.  Unit- 
ed States  Fidelity  &  Guarantee  Co.,  118  Iowa,  729,  92  N.  W.  686). 
In  Guarantee  Co.  of  North  America  v.  Mechanics'  Sav.  Bank  & 
Trust  Co.,  80  Fed.  766,  26  C.  C.  A.  146,  affirming  (C.  C.)  68  Fed. 
459,  the  court  even  went  so  far  as  to  hold  that  a  certificate,  made  on 
the  renewal  of  an  employe's  bond,  that  his  books  and  accounts  had 
been  examined  and  found  correct,  is  to  be  taken  as  true,  however 
careless  the  examination  may  have  been,  if  it  was  made  in  good 
faith  and  the  examiners  believed  the  accounts  to  be  correct. 
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On  the  other  hand,  it  was  held  in  Carstairs  v.  American  Bonding 
&  Trust  Co.,  116  Fed.  449,  54  G.  C.  A.  85,  affirming  (C.  C.)  112  Fed. 
620,°  that  the  renewal  of  a  policy  based  on  a  certificate  stating  that 
on  a  certain  day  the  books  and  accounts  of  the  employe  were  exam- 
ined and  found  correct,  and  all  moneys  handled  by  him  accounted 
for,  would  not  bind  the  insurer,  if  in  fact  no  examination  of  his 
books  and  accounts  had  been  made  for  nearly  a  year  prior  to  that 
date,'  and  a  cursory  examination  of  his  books  would  have  shown 
that  he  was  on  such  date  a  defaulter  in  a  large  sum.  It  has  been 
held  in  New  York  (Sullivan  v.  Fraternal  Societies'  Co-operative  In- 
demnity Union,  36  Misc.  Rep.  578,  73  N.  Y.  Supp.  1094)  that  a 
statement  as  to  the  correctness  of  the  employe's  accounts  is  a  mate- 
rial statement,  which,  if  false,  avoids  the  policy,  though  made  in 
good  faith.  So  it  was  held  in  Virginia  (Guarantee  Co.  of  North 
America  v.  First  Nat.  Bank,  95  Va.  480,  28  S.  E.  909)  that  a  state- 
ment as  to  the  correctness  of  the  employe's  books  and  accounts 
relates  to  a  matter  peculiarly  within  the  knowledge  of  the  em- 
ployer, and,  being  material,  if  false,  avoids  the  policy,  irrespective 
of  his  intent. 

Information  is  usually  sought  as  to  whether  the  employe  is  in 
"arrears  or  defavdt" ;  that  is  to  say,  whether  he  is,  at  the  time  the 
application  is  made,  indebted  to  the  employer.  While  the  mere 
fact  that  he  was  indebted  will  not  affect  the  insurer,  if  no  represen- 
tation is  made  (Supreme  Council  Catholic  Knights  ,of  America  v. 
Fidelity  &  Casualty  Co.,  63  Fed.  48,  11  C.  C.  A.  96),  if  a  statement 
is  made,  it  is  to  be  regarded  as  relating  to  a  material  fact,  peculiarly 
within  the  knowledge  of  the  employer,  and,  if  false,  will  avoid  the 
policy,  irrespective  of  the  intent  of  the  insured. 

Sullivan  v.  Fraternal  Societies'  Co-operative  Indemnity  Union,  73  N. 
Y.  Supp.  1094,  36  Misc.  Rep.  578;  Guarantee  Co.  of  North  America 
V.  First  Nat.  Bank,  95.  Va.  480,  28  S.  B.  909. 

It  has,  indeed,  been  held  that  it  is  incumbent  on  the  insurer  to 
ascertain  the  truth,  before  making  a  statement  as  to  a  fact  (United 
States  Fidelity  &  Guaranty  Co.  v.  Blackley,  Hurst  &  Co.,  77  S.  W. 
709,  25  Ky.  Law  Rep.  1271),  and  to  that  end  to  make  an  investiga- 
tion of  the  employe's  accounts  (Model  Mill  Co.  v.  Fidelity  &  De- 
posit Co.,  1  Tenn.  Ch.  App.  365).  The  statement  must,  however, 
be  substantially  false,  and  whether  it  is  so  is  a  question  for  the 

•  CerUorari  denied  187  U.  S.  644,  23  Sup.  Ct.  844,  47  L.  Ed.  346. 
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jury  (Missouri,  K.  &  T.  Trust  Co.  v.  German  Nat.  Bank,  77  Fed. 
117,  23  C.  C.  A.  65). 

A  statement  that  the  employe  is  not  in  "arrears  or  default"  is  not 
falsified  by  the  fact  that  the  employe  was  then  in  the  company's 
debt  on  a  draft  which  he  had  drawn  on  the  company  and  which  it 
had  paid,,  though  it  had  required  an  explanation  and  demanded  re- 
payment (^tna  Life  Ins.  Co.  v.  American  Surety  Co.  [C.  C]  34 
Fed.  291).  So  the  mere  fact  that  an  agent  has  been  derelict  in 
sending  his  monthly  report  of  collections  does  not  show  him  to 
have  been  in  arrears  or  default  (^tna  Life  Ins.  Co.  v.  American 
Surety  Co.  [C.  C]  34  Fed.  291).  Even  a  neglect  to  remit  prompt- 
ly does  not  necessarily  indicate  that  the  agent  is  in  arrears,  with- 
in the  meaning  of  the  phrase  as  used  in  the  application  (Pacific 
Fire  Ins.  Co.  v.  Pacific  Surety  Co.,  93  Cal.  7,  28  Pac.  842).  Where 
a  statement  that  the  secretary  of  a  building  and  loan  association 
was  not  in  arrears  was  made  on  knowledge  and  belief,  it  was  held, 
in  American  Bonding  Co.  v.  Spokane  Bldg.  &  Loan  Soc,  130  Fed. 
737,  65  C.  C.  A.  121,  that  knowledge  on  the  part  of  a  single  officer 
or  trustee  could  not  be  imputed  to  the  association,  in  view  of  the 
Washington  statute  ^  declaring  that  all  corporate  management  shall 
be  vested  in  a  board  of  trustees. 

(f)    Credit  insurance. 

The  statements  made  in  an  application  for  credit  insurance  will 
be  determined  to  be  warranties  or  representations  according  to  the 
rules  applied  in  the  case  of  other  kinds  of  insurance.  If  there  is  a 
distinct  agreement  that  the  application  for  credit  insurance  is  a  part 
of  the  contract,  and  the  statements  in  the  application  are  expressly 
declared  to  be  warranties,  they  are  to  be  treated  as  such,  and  not 
merely  as  representations  (American  Credit  Indemnity  Co.  v.  Car- 
rollton  Furniture  Mfg.  Co.,  95  Fed.  Ill,  36  C.  C.  A.  671).  If  the 
statement  is  a  warranty,  it  must  be  literally  and  exactly  fulfilled; 
but  a  representation  is  satisfied  if  it  is  substantially  true;  and  a 
slight  variance,  which  would  not  have  influenced  the  action  of  the 
insurer  in  making  the  contract,  will  not  defeat  the  policy  (Carroll- 
ton  Furniture  Mfg.  Co.  v.  American  Credit  Co.,  124  Fed.  25,  59  C. 
C.  A.  545).*  In  the  same  case,  it  was  said,  further,  that  whether  a 
representation  is  substantially  true  or  substantially  false  is  a  ques- 


7  Ballinger's  Ann.  Codes  &  St.  §  4255 ;  «  On  rehearing ;    for  former  opinion, 

Pierce's  Code,  §  7059.  see  115  Fed.  77,  52  O.  O.  A.  671. 
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tion  for  the  jury.  If  the  representations  are  made  the  basis  of  the 
contract,  they  must  be  considered  as  made  material  by  the  act  of 
the  parties  in  so  treating  them.  Their  materiality,  therefore,  is  a 
matter  of  law  arising  from  the  contract,  to  be  declared  by  the  court, 
and  not  a  question  for  the  jury.  Statutory  provisions,  limiting  the 
effect  of  false  statements,  apply  to  contracts  of  credit  insurance 
with  the  same  force  as  to  other  insurance  contracts. 

It  Is  not  necessary  for  the  plaintiff  In  an  action  on  a  credit  Insurance 
policy  to  aver  and  prove  the  truth  of  representations  amounting 
to  warranties  which  are  contained  In  the  application  only,  and  not 
In  the  policy  Itself ;  but  It  Is  Incumbent  upon  the  defendant,  who 
relies  upon  the  breach  of  such  warranty,  to  allege  it  and  assume 
the  burden  of  proof.  American  Credit  Indemnity  Co.  v.  Wood,  73 
Fed.  81,  19  C.  C.  A.  264. 

Subsequent  to  the  issuance  of  a  policy  insuring  plaintiff  against 
losses  generally  on  sales  of  merchandise  in  its  business  to  a  certain 
class  of  customers,  a  rider  was  attached  by  which  it  was  insured 
against  losses  on  sales  to  a  particular  firm  to  a  limited  amount ;  the 
rider  containing  a  clause,  "all  other  terms  and  conditions  of  the 
said  policy  to  remain  in  full  force  and  effect."  It  was  held  that 
representations  made  in  the  original  application  as  to  plaintiff's 
previous  gross  sales  and  losses  were  immaterial  to  the  particular 
risk  assumed  by  the  rider,  and  were  not  incorporated  into  such  con- 
tract by  the  clause  quoted,  which  must  be  construed  as  referring 
only  to  terms  and  conditions  which  were  pertinent  (Carrollton  Fur- 
niture Mfg.  Co.  V.  American  Credit  Indemnity  Co.,  124  Fed.  25, 
59  C.  C.  A.  545). 

The  failure  of  the  insured  in  a  credit  policy  to  inform  the  insurer 
at  the  time  of  obtaining  a  renewal  that  a  customer  to  whom  sales 
had  been  made  by  insured  during  the  life  of  the  original  policy  is 
insolvent,  and  that  an  application  for  receivers  is  pending,  is  not 
such  fraudulent  concealment  as  will  avoid  the  policy,  if  the  renewal 
was  taken  at  the  insurer's  instance,  and  provided  that,  as  to  re- 
ceiverships, the  insolvency  of  a  customer  should  date  from  the  final 
decree  in  the  receivership  proceedings  (American  Credit  Indemnity 
Co.  V.  Wimpfheimer,  43  N.  Y.  Supp.  909,  14  App.  Div.  498).  In 
Carrollton  Furniture  Manufacturing  Co.  v.  American  Credit  Indem- 
nity Co.,  115  Fed.  77,  52  C.  C.  A.  '671  (reaffirmed  on  rehearing  124 
Fed.  25,  59  C.  C.  A.  545),  the  insured  represented  that  his  gross 
losses  for  three  certain  years  were  $498,  $1,040,  and  $818,  respec- 
tively.   As  a  matter  of  fact,  the  losses  for  those  years  were  $3,080, 
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$2,275  and  $1,334.  The  court  recognized  that,  in  view  of  the  stat- 
ute of  Kentucky  relating  to  warranties  and  representations,  the 
statements  could  not  be  considered  as  warranties,  but  as  misrepre- 
sentations only.  Nevertheless  the  statements  were  regarded  as 
material.  As  the  difiference  between  the  amounts  stated  and  the 
actual  amounts  of  the  losses  was  a  substantial  deviation  from  the 
truth,  and  as  the  statements  were  made  as  an  inducement  to  the 
insured  to  enter  into  the  contract,  it  was  immaterial  whether  they 
were  made  fraudulently,  or  by  inadvertence  and  mistake.  It  was 
held,  however,  that,  as  the  incorrect  answers  were  induced  by  the 
agent's  misconstruction  of  the  question,  the  company  was  estopped 
to  claim  that  the  policy  was  avoided. 

(g)    Title  insurance. 

The  general  rule  that  where  the  parties  to  a  contract  of  insurance 
stipulate  that,  if  the  statement  of  facts  set  forth  in  the  contract  is 
false,  it  shall  avoid  the  policy,  it  determines  the  materiality  of  the 
statement,  rendering  it  in  effect  a  warranty,  was  applied  in  Stens- 
gaard  v.  St.  Paul  Real  Estate  Title  Ins.  Co.,  50  Minn.  429,  52  N.  W. 
910,  17  L.  R.  A.  575,  to  a  contract  of  title  insurance.  In  the  ap- 
plication the  insured  was  asked  to  state  the  last  price  paid  for  the 
land.  This  question  the  court  construed  as  calling  for  the  actual, 
and  not  merely  the  nominal,  price.  Consequently,  a  statement  that 
the  price  paid  was  $11,000,  such  being  the  consideration  named  in 
the  deed,  was  a  false  warranty,  avoiding  the  policy,  if  in  fact  the 
consideration  was  $3,000  in  money  and  mining  stock  of  so  little 
value  that  it  was  insufficient  to  bring  the  consideration  up  to  the 
amount  named. 

(h)    Contract  insnrance. 

The  rule  that  a  false  representation  as  to  a  material  matter  will 
avoid  the  policy  was  applied,  in  United  States  v.  American  Bonding 
&  Trust  Co.  (C.  C.)  89  Fed.  921,  to  a  policy  of  contract  insurance. 
The  insurer,  being  about  to  execute  a  bond  for  the  performance  of 
a  contract,  asked  a  firm  dealing  in  materials  whether  they  knew 
of  any  outstanding  liabilities  on  the  part  of  the  contractor.  The 
firm  replied  in  the  negative,  though  the  contractor  at  the  time  owed 
money  to  the  firm.  The  statement  by  the  firm  was  one  of  the  in- 
ducements for  the  execution  of  the  bond.  The  firm  thereafter  sup- 
plied the  contractor  with  materials  for  the  work,  relying  on  the  se- 
curity furnished  by  the  bond,  which  was  conditioned  on  full  pay- 
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ment  for  the  work  and  materials.  Payments  were  made  by  the 
contractor  to  the  firm  nearly  sufficient  in  amount  to  cover  the  cost 
of  the  materials  furnished,  but  the  firm  applied  such  payments  on 
the  pre-existing  debt.  It  was  held,  therefore,  that  the  firm  could 
not  recover  on  the  bond. 


2.  FOBFEITUBE  OT  CONTRACT  FOB  BREACH  OF  PROMISSORY 

REPRESENTATION  OR  WARRANTY  OR 

CONDITION    SUBSEQUENT. 

(a>  Fidelity  Insurance — ^Promissory  warranties  or  representations  and 
conditions  subsequent. 

(b)  Same — Particular  statements  and  conditions. 

(c)  Same — Precautions  against  loss. 

(d)  Credit  Insurance. 

(e)  Contract  Insurance. 

(f)  Employers'  liability  insurance. 

(a)   Fidelity  insurance— Promissory  warranties  or  representations  and 
conditions  snbseq.uent. 

The  statements  contained  in  an  application  for  fidelity  insurance, 
relating  to  the  future  conduct  of  the  insured,  will  be  construed  as 
promissory  warranties  or  representations  in  accordance  with  the 
rules  applied  in  the  construction  of  other  insurance  contracts.  A 
statement  as  to  the  performance  or  omission  of  certain  acts  is  an 
express  promissory  warranty,  which  must  be  complied  with  in  or- 
der that  there  may  be  a  recovery  on  the  policy. 

Hunt  V.  Fidelity  &  Casualty  Co.,  99  Fed.  242,  39  0.  0.  A.  496 ;  Rice  v. 
Fidelity  &  Deposit  Co.,  103  Fed.  427,  43  C.  C.  A.  270;  Young  v. 
Pacific  Surety  Co.,  70  Pac.  660,  137  Cal.  596;  Wieder  v.  Union 
Surety  &  Guaranty  Co.,  86  N.  Y.  Supp.  105,  42  Misc.  Rep.  499. 

A  statement  that  is  in  effect  a  mere  declaration  of  intention,  and 
not  a  definite  promise,  will,  however,  be  construed  as  a  promissory 
representation  only,  especially  in  view  of  the  Kentucky  statute 
(St.  1899,  §  639),  relating  to  the  effect  of  statements  in  applications 
for  insurance  (Champion  Ice  Mfg.  &  Cold  Storage  Co.  v.  American 
Bonding  &  Trust  Co.,  75  S.  W.  197,  25  Ky.  Law  Rep.  239).  A  dec- 
laration that  the  statements  in  the  application  are  true  "to  the  best 
of  the  knowledge  and  belief"  of  the  applicant  refers  only  to  affirm- 
ative warranties  and  representations,  and  does  not  qualify  the  ef- 
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feet  of  express  promises  as  to  future  conduct  (Hunt  v.  Fidelity  & 
Casualty  Co.,  99  Fed.  242,  39  C.  C.  A.  496). 

Express  stipulations  relating  to  future  conduct  contained  in  the 
policy  itself  are  in  the  nature  of  conditions  subsequent,  and,  if  not 
complied  with,  the  insurer  is  discharged  (Rice  v.  Fidelity  &  Deposit 
Co.,  103  Fed.  427,  43  C.  C.  A.  270). 

(b)    Same — Particular  statements  and  conditions. 

The  description  of  the  duties  to  be  performed  by  the  employe 
may  be  regarded  either  as  an  express  statement  as  to  future  con- 
duct, or  as  a  limitation  of  risk ;  but,  however  regarded,  it  is  fair  to 
infer  that  in  every  contract  of  fidehty  insurance,  in  the  absence  of 
recitals  indicating  a  contrary  intent,  there  is  an  implied  condition 
that  there  will  be  no  material  change  in  the  duties  of  the  employe 
and  the  scope  of  his  authority.  If  there  is  a  material  change  the 
insurer  is  discharged  (Sun  Life  Ins.  Co.  v.  United  States  Fidelity  & 
Guaranty  Co.,  40  S.  E.  975,  130  N.  C.  129).  But  a  mere  enlarge- 
ment of  the  duties  of  an  employe,  in  no  way  interfering  with  or 
modifying  the,  duties  existing  when  the  fidelity  policy  was  issued, 
will  not  discharge  the  insurer  from  liability  for  breach  of  one  of 
the  original  duties  (Harrisburg  Sav.  &  Loan  Ass'n  v.  U.  S.  Fidelity 
&  Guaranty  Co.,  46  Atl.  910,  197  Pa.  177).  And  where  a  policy 
insured  an  employer  against  any  fraudulent  conduct  of  an  employe 
in  his  position  as  bookkeeper,  or  in  any  other  position  to  which  he 
might  be  called,  a  representation  by  the  employer  that  the  largest 
amount  of  money  likely  to  be  in  the  employe's  hands  would  be  but 
a  few  dollars,  is  in  the  nature  of  a  declaration  of  intention,  rather 
than  an  express  warranty  or  condition  (Champion  Ice  Mfg.  &  Cold 
Storage  Co.  v.  American  Bonding  &  Trust  Co.,  75  S.  W.  197,  25 
Ky.  Law  Rep.  239). 

Fidelity  policies  usually  contain  a  condition  declaring  that  if  the 
employer  condones  any  act  of  the  employe  for  which  the  company 
might  be  liable,  or  makes  any  settlement  with  him,  the  policy  shall 
be  void.  A  conveyance  of  property  to  the  employer  by  a  default- 
ing employe  voluntarily  and  on  his  own  motion,  with  a  request 
that  it  be  applied  to  the  first  items  of  his  indebtedness,  is  not  a  set- 
tlement relieving  the  surety  company  of  liability  (Perpetual  Bldg. 
&  Loan  Ass'n  v.  United  States  Fidelity  &  Guarantee  Co.,  118  Iowa, 
729,  92  N.  W.  686).  So,  where  a- defaulting  employe  turned  over 
certain  money  and  property  to  his  employer,  which  were  received 
by  the  latter  "for  whom  it  might  concern,"  and  credited  on  the 
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shortage,  this  was  not  a  settlement  or  condonation,  within  the  con- 
dition recited  (Remington  v.  Fidelity  &  Deposit  Co.,  67  Pac.  989,  27 
Wash.  429). 

Where  a  bond  guarantying  an  employer  against  defalcation  of  its 
employes  provides  that  the  employer  shall  use  all  diligence  in  pros- 
ecuting any  employe  to  conviction  for  any  fraud  or  dishonesty,  the 
condition  is  complied  with  if  the  employer  has  prosecuted  the  em- 
ploye with  diligence,  though  no  conviction  was  secured  (Union 
Pac.  Tea  Co.  v.  Union  Surety  &  Guaranty  Co.,  86  N.  Y.  Supp.  466, 
43  Misc.  Rep.  50). 

(c)    Same— Frecantlons  against  losa. 

Though  it  has  been  said  that  the  insurer  in  a  fidelity  bond  is  not 
released  from  liability  by  the  want  of  even  ordinary  prudence,  on 
the  part  of  the  insured,  in  lessening  the  risk,  unless  he  expressly 
stipulates  therefor  (Guarantee  Co.  of  North  America  v.  Mechanics' 
Sav.  Bank  &  Trust  Co.,  80  Fed.  766,  26  C.  C.  A.  146,  affirming  [C. 
C]  '68  Fed.  459),  this  must  be  regarded  as  rather  too  broad  a  state- 
ment. The  better  rule  seems  to  be  that  though,  in  the  absence  of 
an  express  stipulation,  it  is  not  incumbent  on  the  employer  to  exer- 
cise any  particular  degree  of  diligence  or  care  in  inquiring  into  or 
supervising  the  conduct  of  employes  covered  by  a  fidelity  policy 
(Fidelity  &  Casualty  Co.  v.  Gate  City  Nat.  Bank,  97  Ga.  634,  25  S. 
E.  392,  33  L.  R.  A.  821,  54  Am.  St.  Rep.  440),  yet  it  is  his  duty  to 
exercise  such  care  as  an  ordinarily  prudent  man  would  use  (Bank 
of  Tarboro  v.  Fidelity  &  Deposit  Co.,  128  N.  C.  366,  38  S.  E.  908, 
83  Am.  St.  Rep.  682).  So,  a  condition  requiring  due  and  customary 
supervision  over  the  employe  imports  at  least  a  reasonable  vigilance 
on  the  part  of  the  employer  to  prevent  defaults  (Fidelity  &  De- 
posit Co.  V.  Courtney,  186  U.  S.  342,  33  Sup.  Ct.  833,  46  E.  Ed.  1193, 
affirming  103  Fed.  599,  43  C.  C.  A.  331).  Thus,  in  a  policy  indem- 
nifying a  bank  from  loss  by  the  dishonesty  of  a  teller,  a  stipulation 
that  the  bank  should  observe  "all  due  and  customary"  diligence 
in  the  supervision  of  the  employe,  does  not  bind  the  bank  to  com- 
ply with  a  general  banking  custom  in  the  taking  of  trial  balances. 
The  custom  of  the  bank  as  to  the  character  and  frequency  of  in- 
spections, disclosed  by  answers  to  written  questions  asked  by  the 
insurer,  is  the  "due  and  customary"  diligence  in  supervision  stipu- 
lated for  (Guarantee  Co.  of  North  America  v.  Mechanics'  Sav. 
Bank  &  Trust  Co.,  80  Fed.  766,  26  C.  C.  A.  146,  affirming  [C.  C] 
68  Fed.  459),  and  the  fact  that  the  teller  had  discontinued  the  mak- 
B.B.lNS.— 154 
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ing  of  certain  trial  balances  as  part  of  his  scheme  to  defraud  does 
not  release  the  insurance  company. 

A  warranty  that  a  certain  course  of  business  shall  be  pursued, 
as  in  the  deposit  of  funds,  is  complied  with  if  the  employer  adopts 
regulations  to  attain  the  end  desired,  and  exercises  a  reasonable 
supervision  over  the  employe  to  see  that  the  regulations  are  fol- 
lowed ;  but  the  agreement  cannot  be  regarded  as  an  absolute  war- 
ranty so  that  a  failure  of  the  employe  to  obey  the  regulation  with- 
out the  employer's  knowledge  will  forfeit  the  policy  (Phenix  Ins. 
Co.  V.  Guarantee  Co.  of  North  America,  115  Fed.  964,  53  C.  C.  A. 
360);i 

In  the  same  case  it  was  said  that  an  agreement  that,  as  a  check 
on  the  proper  disposition  of  remittances  received  by  the  employe, 
monthly  statements  would  be  sent  to  customers  by  the  bookkeeper, 
such  agreement  was  not  a  warranty  that  the  monthly  statements 
should  be  delivered  to  the  customers,  or  deposited  in  the  mail,  by 
the  bookkeeper  personally,  but  it  was  sufficient  if  the  statements 
were  made  out  by  the  bookkeeper,  and  deposited  by  him,  in  sealed 
envelopes,  in  the  receptacle  used  for  outgoing  mail,  according  to 
the  customary  practice  of  the  corporation's  business.  But  a  state- 
ment that  the  employe  will  be  authorized  to  draw  checks,  to  which 
the  counter  signature  of  another  employe  will  be  invariably  requir- 
ed, such  statement  being  declared  to  be  the  basis  of  the  contract, 
and  a  condition  precedent  to  a  recovery  thereon,  is  an  absolute  war- 
ranty, strict  compliance  with  which  is  necessary  to  fix  the  liability 
of  the  insurer  (Rice  v.  Fidelity  &  Deposit  Co.,  103  Fed.  427,  43  C. 
C. A.  270). 

As  a  precaution  against  loss,  it  is  usually  provided,  either  by  a 
statement  in  the  natiu^e  of  a  promissory  warranty,  or  by  a  condi- 
tion in  the  policy,  that  the  employer  shall  make  certain  periodical 
examinations  of  the  employe's  accounts.  The  failure  to  make  the 
examinations  called  for  in  the  stipulations  exonerates  the  insxu"er 
from  liability  for  losses. 

Young  V.  Pacific  Surety  Co.,  137  Cal.  596,  70  Pac.  660 ;  Wleder  v.  Union 
Surety  &  Guaranty  Co.,  86  N.  Y.  Supp.  105,  42  Misc.  Rep.  499. 

Where  a  bank  teller's  bond  provided  for  quarterly  examinations 
by  a  committee,  an  examination  in  good  faith,  such  as  was  cus- 
tomary, and  as  the  committee  deemed  sufficient  for  the  protection 

1  Certiorari  denied   23  Sup.  Ct.  841,  187  U.  S.  640,  47  L.  Ed.  345. 
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of  the  bank,  was  a  sufficient  compliance  with  the  condition,  though 
made  somewhat  carelessly  (Mechanics'  Sav.  Bank  &  Trust  Co.  v. 
Guarantee  Co.  of  North  America  [C.  C]  68  Fed.  459).  But  a  pro- 
vision in  a  fidelity  policy  that  the  employer  will  make  monthly 
comparison  and  verification  of  the  cash  in  the  agent's  hands  with 
his  accounts  and  vouchers  is  not  fulfilled  by  making  a  comparison 
with  the  accounts  and  vouchers  filed  by  the  agent  two  months  be- 
fore (Hunt  v.  Fidelity  &  Casualty  Co.,  99  Fed.  242,  39  C.  C.  A.  496). 
The  employer  is  not  excused  because  it  was  the  custom  of  corpora- 
tions engaged  in  the  same  line  of  business  to  merely  compare 
agents'  statements  and  vouchers  with  their  remittances. 

As  a  further  precaution  against  loss,  fidelity  policies  sometimes 
require  the  employer  to  at  once  notify  the  insurer  on  "becoming 
aware"  that  the  employe  was  engaged  in  speculating  or  gambling. 
The  words  "becoming  aware"  do  not  mean  that  the  employer  shall 
have  positive  knowledge  of  the  fact.  It  is  sufficient  to  impose  on 
him  the  duty  of  notifying  the  insurer  if  he  receives  information 
tending  to  show  that  the  employe  has  been  engaged  in  speculation 
and  gambling,  whether  he  believes  such  information  or  not.  (Guar- 
antee Co.  of  North  America  v.  Mechanics'  Saving  Bank  &  Trust 
Co.,  183  U.  S.  402,  22  Sup.  Ct.  124,  46  L.  Ed.  253.)  = 

(d)    Credit  insurance. 

The  application  for  a  policy  of  credit  insurance  contained  a  stipu- 
lation to  the  effect  that  ''this  contract  is  issued  on  the  basis  that  the 
yearly  sales  and  deliveries  of  the  indemnified  are  between  $1,800,- 
000  and  $2,500,000"  (Tebbets  v.  Mercantile  Credit  Guarantee  Co., 
73  Fed.  95,  19  C.  C.  A.  281,  38  U.  S.  App.  431).  The  court  held 
that  this  stipulation  did  not  amount  to  an  agreement  that  the  total 
sales  should  amount  to  at  least  $1,800,000,  on  pain  of  forfeiture.  It 
regarded  the  clause  as  ambiguous,  and,  at  best,  to  be  construed  only 
as  a  statement  as  to  what  was  estimated  would  be  the  range  of  total 
sales.  That  this  construction  is  correct  is  shown  by  the  fact  that, 
if  the  clause  is  to  be  construed  as  a  stipulation  that  the  business 
done  shall  not  be  less  than  $1,800,000,  it  must  also  be  construed  as 
a  stipulation  that  the  business  done  shall  not  exceed  $2,500,000. 
This  would  be  a  most  extraordinary  agreement  for  a  business  man 

2  For  the  judicial  history  of  this  case,  U.  S.  582,  19  Sup.  Ct.  551,  43  I*  Ed. 

see  (0.  O.)  68  Fed.  459,  affirmed  in  80  818.    Second   appeal   will   be   found   in 

Fed.  766,  26  C.  C.  A.   146,  47  U.   S.  100  Fed.   559,  40  C.  O.  A.  542.    The 

App.  91,  reversed  on  practice  point  173  present  case  reverses  the  final  decree. 
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to  enter  into,  and  certainly  one  that  cannot  be  read  into  the  con- 
tract by  any  doubtful  language. 

A  policy  of  credit  insurance  contained  a  clause  that,  in  the  event 
of  the  discontinuance  of  the  business  by  the  indemnified,  the  pol- 
icy should  become  null  and  void  (American  Credit  Indemnity  Co. 
V.  Cassard,  83  Md.  272,  34  Atl.  703).  The  court  held  that  the 
death  of  one  of  the  partners  was  not  such  a  discontinuance  of  the 
business  as  was  contemplated  by  the  policy.  In  analogy  to  the 
distinction  drawn  between  voluntary  and  involuntary  changes  of 
interest  in  fire  insurance,  a  distinction  must  also  be  drawn  between 
a  voluntary  act  of  dissolution  by  the  j^rties  themselves  and  an 
involuntary  dissolution  resulting  from  the  death  of  one  of  the  part- 
ners. So,  in  American  Credit  Indemnity  Co.  v.  Wood,  73  Fed.  81, 
19  C.  C.  A.  264,  where  a  policy  issued  to  a  firm  provided  that  it 
should  cover  only  losses  on  sales  of  merchandise  owned  "by  the 
indemnified,"  it  was  held  that  such  provision  did  not  require  that 
the  business  of  the  indemnified  should  be  conducted  throughout 
the  term  of  the  policy  under  exactly  the  same  firm  name,  if  the  firm 
continued  in  existence,  composed  of  the  same  members  as  when  the 
policy  issued. 

In  the  absence  of  any  stipulation  in  the  policy  forbidding  the 
compromise  of  a  debt  by  the  insured,  such  a  compromise  will  not 
forfeit  the  policy  if  it  does  not  appear  that  the  insurer  was  in  any 
way  injured  thereby,  or  that  more  money  could  have  been  obtain- 
ed from  the  debtor  than  was  obtained  by  the  compromise  (Strouse 
V.  American  Credit  Indemnity  Co.,  91  Md.  244,  46  Atl.  32S). 

(e)    Contract  insurance. 

Where  a  contract  for  the  construction  of  a  building  provides  that 
changes  may  be  made  in  the  plans  and  specifications  as  the  work 
progresses,  the  insurer  on  a  bond  given  to  secure  the  performance 
of  the  contract  is  not  discharged  because  alterations  were  made 
without  its  consent,  so  long  as  such  alterations  conform  to  the 
contract. 

Annlston  Pipe  &  Foundry  Co.  v.  National  Surety  Co.,  92  Fed.  549,  34 
C.  O.  A.  526;  American  Surety  Co.  v.  Lauber,  22  Ind.  App.  326,  53 
N.  E.  793. 

So,  if  the  contract  provides  that  changes  in  the  plans  may  be 
made  if  they  do  not  increase  the  cost  of  the  building  more  than 
$300  (Norwegian  Evangelical  Lutheran  Bethlehem  Cong.  v.  Unit- 
ed States  Fidelity  &  Guaranty  Co.,  81  Minn.  32,  83  N.  W.  487),  a 
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change  will  not  forfeit  the  contract  unless  it  increased  the  cost  in 
excess  of  the  amount  named.  This  principle  was  reasserted  on  the 
second  appeal,  reported  in  83  Minn.  269,  8'6  N.  W.  330.  The  rule 
does  not  apply  where  the  alteration  is  of  such  character  as  to 
change  the  character  of  the  building,  and,  the  addition  of  another 
story  to  the  building  will  discharge  the  insurer  (House  v.  American 
Surety  Co.,  21  Tex.  Civ.  App.  590,  54  S.  W.  303). 

A  policy  of  contract  insurance  to  secure  the  performance  of  a 
building  contract  will  not  be  avoided  by  the  failure  of  the  insured  to 
notify  the  insurer  of  the  dissolution  of  the  firm  of  contractors,  per- 
formance by  whom  is  secured  by  the  bond,  as  the  firm  remains 
bound  after  the  dissolution  for  the  fulfillment  of  their  contract  (Mu- 
tual Bldg.  &  Homestead  Ass'n  v.  FideHty  &  Deposit  Co.,  50  La. 
Ann.  291,  23  South.  405) ;  and  moreover  a  payment  on  account  of 
the  contract  to  one  of  the  firm  after  the  dissolution  is  not  a  dis- 
charge of  such  partner,  so  as  to  release  the  insurer.  Where  the 
bond  to  secure  performance  of  a  contract  is  conditioned  on  the  faith- 
ful performance  of  the  contract  and  payment  by  the  contractor  of 
all  claims  for  material,  and  provides  that  before  final  payment  the 
contract  shall  present  receipts  in  full  for  labor  and  material, 
payment  without  requiring  such  receipts  discharges  the  insurer 
(Electric  Appliance  Co.  v.  U.  S.  Fidelity  &  Guaranty  Co.,  110  Wis. 
434,  85  N.  W.  648,  53  L.  R.  A.  609).  As  a  municipality  which  has 
entered  into  a  contract  for  a  public  work  has  no  right  to  withhold 
payments  stipulated  for  in  the  contract,  on  the  ground  that  the 
contractor  is  in  default  with  his  laborers  and  materialmen,  it  is  not 
disregarding  its  duty  to  the  insurer  on  the  bond  of  the  contractor 
if  it  makes  payment  in  accordance  with  the  terms  of  the  contract, 
though  previously  notified  of  the  contractor's  default  (American 
Surety  Co.  v.  Board  of  Com'rs,  77  Minn.  92;  79  N.  W.  649). 

(f)    Employers'  liability  insurance. 

An  employer's  liability  policy  contained  a  condition  that  the  in- 
sured should  maintain  the  premises  in  conformity  with  law.  The 
Factory  Law  of  1886,  c.  409,  as  amended  by  Laws  1892,  c.  673,  re- 
quired all  shafting  set  screws  and  machinery  to  be  carefully  guard- 
ed. It  was  held  in  Glens  Falls  Portland  Cement  Co.  v.  Travelers' 
Ins.  Co.,  162  N.  Y.  399,  56  N.  E.  897,  that  it  could  not  be  said,  as  a 
matter  of  law,  that  a  set  screw  projecting  five-eighths  of  an  inch 
on  a  revolving  shaft,  15  feet  above  the  floor,  which  could  be  reached 
by  a  ladder  when  necessary  to  oil  the  shaft  bearing,  was  not  prop- 
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erly  guarded;  and  moreover  a  judgment  for  the  employe,  in  an 
action  brought  against  the  insured,  on  the  ground  that  the  set  screw 
was  not  properly  guarded,  was  not  conclusive  of  the  fact  in  an 
action  brought  by  the  insured  against  the  insurer.  Similarly, 
where  a  policy  insuring  a  tug  against  liability  for  injuries  to  other 
vessels,  caused  by  the  tug,  contained  a  warranty  that  the  tug  should 
not  tow  a  larger  number  of  boats  than  it  could  at  all  times  safely 
handle  and  protect  (McWilliams  v.  Home  Ins.  Co.,  40  App.  Div. 
400,  57  N.  Y.  Supp.  1100),  it  was  held  that  a  statement  made  by  the 
trial  court,  in  an  action  brought  by  the  insured  to  limit  his  liability 
for  an  injury  caused  by  the  tug,  that  the  tug  was  liable  because  of 
lack  of  reasonable  prudence  in  starting  with  a  tow  of  14  vessels  at 
a  time  when  bad  weather  was  to  be  expected,  was  not  conclusive 
of  the  fact  of  negligence,  so  as  to  justify  a  finding  of  a  breach  of 
warranty  in  an  action  brought  by  the  insured  against  the  insurance 
company. 

An  employer's  liability  policy  provided  that  the  insured  should 
render  all  reasonable  aid  in  effecting  settlements.  Under  such  a 
clause  the  insured  is  justified  in  employing  all  legitimate  means  not 
prohibited  by  the  policy  to  convince  the  insurer  of  the  wisdom  and 
expediency  of  accepting  an  offer  of  settlement  for  a  sum  that  he  be- 
lieves would  be  to  the  advantage  of  both  parties  (Rumford  Falls 
Paper  Co.  v.  Fidelity  &  Casualty  Co.,  92  Me.  574,  43  Atl.  503) ; 
and  the  fact  that  an  attorney,  who  had  formerly  acted  for  the  in- 
sured, asked  the  attorneys  for  the  injured  employe  if  they  would  be 
willing  to  remit  all  above  the  amount  for  which  the  insurer  could 
be  held  under  the  policy,  provided  insured  would  assist  him  in  pros- 
ecuting the  suit,  does  not  establish  a  charge  of  collusion  between 
the  injured  employe  and  the  employer,  if  it  appears  that  the  offer 
was  not  authorized  by  the  insured,  was  not -adopted  by  the  em- 
ploye's attorneys,  and  that  the  one  who  suggested  it  was  not  con- 
nected with  the  trial  of  the  action. 

In  an  action  on  an  employer's  liability  policy  the  general  allegation 
that  plaintiff  has  duly  complied  with  all  the  provisions  by  him  to 
be  complied  with,  except  In  so  far  as  such  compliance  was  rendered 
unnecessary  by  the  actions  of  the  defendant,  Is  insufficient,  as  it 
does  not  allege  performance  nor  show  the  facts  and  circumstances 
constituting  the  waiver.  Todd  v.  Union  Casualty  &  Surety  Co.,  70 
App.  Div.  52,  74  N.  T.  Supp.  1062.  Where  the  complaint  in  an  ac- 
tion on  an  employer's  liability  policy  alleges  performance  of  all  of 
the  conditions  of  the  policy,  evidence  going  to  show  a  forfeiture  of 
the  policy  is  inadmissible  if  the  forfeiture  is  not  specifically  pleaded, 
Pickett  V.  Fidelity  &  Casualty  Co.,  60  S.  C.  477,  38  S.  E.  160. 
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XVI.  ESTOPPEL  AND  WAIVER  AS  TO  MATTERS  AVOID- 
ING OR  FORFEITING  THE  CONTRACT. 

1.  Application  of  doctrines  of  estoppel  and  waiver  to  insurance  contracts. 

(a).  In  general. 

(b)  What  conditions  may  be  waived. 

(c)  Estoppel  and  waiver  as  dependent  on  knowledge  or  notice  of  facts. 

(d)  Consideration. 

(e)  Revival  of  conditions  after  waiver. 

(f)  Who  may  take  advantage  of  waiver.' 

2.  Powers  of  oflBcers  and  agents  in  general. 

(a>  Liability  of  insurer  to  estoppel  by  acts,  conduct,  or  statements  of 
officers  and  agents. 

(b)  Powers  of  officers  and  agents  In  general. 

(c)  Powers  of  officers. 

(d)  Powers  of  general  agents. 

(e)  Powers  of  agents  authorized  to  countersign  and  issue  policies,  re- 

ceive premiums,  and  consent  to  changes. 
it)  Powers  of  local  agents. 

(g)  Powers  of  soliciting  agents. 

(h)  Powers  of  collectors  and  clerks. 
(I)  Powers  of  adjusters, 
(j)  Powers  of  persons  employed  by  agents, 
(k)  Powers  of  agents  whose  commissions  have  been  revoked. 
(1)  Powers  of  brokers  and  temporary  agents, 
(m)  Evidence  of  authority, 
(n)  Statutory  provisions. 

(o)  Mutual  benefit  societies — Powers  of  general  officers,  local  lodges, 
and  officers  of  local  lodges. 

3.  Powers  of  agents  and  officers  as  limited  by  the  policy  or  application. 

(a>  Provisions  of  policy  or  application  limiting  authority  of  officers  or 
agents. 

(b)  Persons  affected  by  limitations  on  authority  of  officers. 

(c)  Same — Limitations  on  authority  of  agents. 

(d)  Waiver  of  limitations — Effect  of  usage  or  custom. 

(e)  Knowledge  or  notice  of  limitations. 

(f)  Construction  of  restrictions  as  applied  to  conditions  precedent  or 

subsequent 

(g)  Statutory  provisions. 

4.  What  constitutes  knowledge  or  notice  as  essential  to  estoppel  or  waiver. 

(a)  What  constitutes  notice  In  general. 

(b)  Knowledge  of  or  notice  to  officers  and  directors. 

(c)  Agents  in  general. 

(d)  Solicitors,  collectors,  and  surveyors, 

(e)  Subagents  and  clerks. 

(f)  Medical  examiners. 
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4.  What  constitutes  knowledge  or  notice  as  essential  to  estoppel  or  waiver 

—(Cont'd), 
(g)  Agents  who  are  themselves  interested  or  whose  commissions  have 

been  revoked, 
(h)  Agent  of  one  company  procuring  insurance  through  agent  of  an- 
other company, 
(i)  Agency  for  insurer  or  insured, 
(j)  Same — Effect  of  provisions  in  policy  or  application, 
(k)  Effect  of  limitations  as  to  waiver. 
(1)  Statutory  provisions, 
(m)  Knowledge  acquired  in  transacting  business  of  company, 
(n)  Knowledge  acquired  as  agent  of  other  company. 

(0)  Knowledge  from  prior  policies  and  applications, 
(p)  Notice  of  certain  facts  as  notice  of  other  facts, 
(q)  Record  of  title  or  incumbrance. 

(r)  Notice  through  newspapers. 

(s)  Knowledge  by  custom  or  usage. 

(t)  Sufficiency  of  notice  or  knowledge. 

(u)  Sufficiency  of  evidence  to  show  knowledga 

(v)  Mutual  benefit  societies. 

5.  Estoppel  by  fraud,  mistake,  or  negligence  of  agent 

(a)  Inserting  false  answers  in  application  by  mistake,  negligence,  or 

design  of  agent. 

(b)  Same — Life  and  accident  insurance. 

(c)  Same — Contrary  doctrine,  based  on   inadmissibility  of  parol   evi- 

dence to  vary  the  contract 

(d)  Same — Application  of  doctrine  of  estoppel  where  statements  are 

warranties. 

(e)  Good  faith  and  diligence  of  insured. 

(f)  Nature  of  agency  and  general  powers  of  agents. 

(g)  Same — Limitations  on  powers  of  agents  and  other  restrictions  in 

application  or  policy, 
(h)  Agency  for  insurer  or  insured, 
(i)  Same — Effect  of  provisions  of  application  or  policy, 
(j)  Same — The  New  York  cases, 
(k)  Same — Statutory  provisions. 

(1)  Mutual  companies, 
(m)  Conclusion. 

6.  Form,  requisites,  and  construction  of  waiver  in  general. 

(a>  Scope  of  discussion. 

(b)  Parol  waivers. 

(c)  Prior  parol  waivers. 

(d)  Subsequent  parol  waivers. 

(e)  Same — ^Where  policy  requires  waiver  to  be  In  writing. 

(f)  Same — Where  policy  requires  waivers  by  agent  to  be  in  writing  and 

signed  by  certain  officers. 

(g)  Same — Where  policy  requires  waivers  by  "officers,  agents,  or  repre 

sentatlves"  to  be  in  writing. 
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8.    Form,  requisites,  and  construction  of  waiver  in  general — (Cont'd), 
(h)  Statutory  provisions. 

(i)  Construction  and  operation  of  waiver  of  indorsement, 
(j)  Sufficiency  of  writing  or  indorsement, 
(kj  EfCect  of  failure  to  make  indorsement. 

7.  Estoppel  and  waiver  by  issuance  and  delivery  of  policy  and  acts  prior 

thereto. 

(a)  General  principles. 

(b)  Application  of  doctrine  as  dependent  on  character  of  statement  as 

warranty  or  representation. 

(c)  Insurer  put  on  inquiry. 

(d)  Issuing  policy  without  application  or  representations. 

(e)  Issuing  policy  on  written  application. 

(f)  Same — Ambiguous  or  indefinite  answers. 

(g)  Same — Effect  of  failure  to  answer. 

(h)  Delivery  with  knowledge  of  one  breach  as  waiver  of  another, 

(i)  Subsequent  breaches  which  are  only  a  continuation  of  existing  con- 
ditions in  general, 

(j)  Vacancy, 

(k)  Use  and  location. 

(1)  Keeping  prohibited  articles. 

(m)  Iron-safe  clause, 

(n)  Excepted  risks. 

(o)  Delivery  with  knowledge  of  intended  violations, 

(p)  Renewal  with  knowledge, 

(q)  Good  faith  of  insured, 

(r)  EfCect  of  limitation  as  to  manner  of  waiver, 

(s;  Same — Limitations  on  powers  of  agents, 

(t)  Same — Doctrine  of  Northern  Assurance  Co.  Case, 

(u)  EfCect  of  limitation  as  to  incorporated  statements, 

(v)  Other  acts  or  conduct  before  consummation  of  contract. 

8.  Estoppel  and  waiver  by  acts  and  conduct  subsequent  to  delivery. 

(a>  EfCect  of  acts,  statements,  or  conduct  in  general. 

(b)  Sufficiency  of  acts,  statements,  or  conduct. 

(c)  Waiver  by  failure  to  object  or  assert  forfeiture. 

(d)  Same — Contrary  doctrine. 

(e)  Same — Application  of  doctrine  to  particular  circumstances. 

(f)  Admission  of  liability  on  policy. 

(g)  Consent  to  assignment  of  policy. 

(h)  Stating  grounds   of  forfeiture  not  relied  on  as   waiver   of  other 
grounds. 

9.  Estoppel  and  waiver  by  acceptance  and  retention  of  premiums  or  assess- 

ments in  general. 
(a>  Scope  of  discussion. 

(b)  Acceptance  of  premiums  unearned  at  time  of  forfeiture  or  avoid- 

ance. 

(c)  Acceptance  of  premiums  earned  or  due,  though  forfeiture  be  en- 

forced. 


2458  ESTOPPEL  AND  WAIVER. 

9.    Estoppel  and  waiver  by  acceptance  and  retention  of  premiums  or  assess- 
ments in  general — (Cont'd). 

(d)  Retention  of  premium  unearned  at  the  time  of  forfeiture. 

(e)  Retention  of  premium  earned  or  due,  though  forfeiture  be  en- 

forced. 

(f)  Offer  to  return  premiums. 

(g)  Knowledge  of  forfeiture  or  avoidance, 
(h)  Form  of  waiver — Agency. 

10.  Estoppel  and  waiver  as  to  nonpayment  of  premiums  and  assessments. 

(a>  Scope  of  discussion. 

(b)  Estoppel  by  acts  and  conduct  in  general. 

(c)  Custom  and  course  of  dealing. 

(d)  Same — Existence  of  and  reliance  on  custom  and  course  of  dealing. 

(e)  Samfrr-Acceptance  under  provisions  of  contract  or  rules  of  Insurer. 

(f)  Same — As  dependent  on  powers  of  agents. 

(g)  Same — Insurance  of  property. 

(h)  Acceptance  and  retention  of  specific  premium. 

(i)  Same — ^Authority  of  person  accepting  premium. 

(j)  Same — Conditional  acceptance, 
(k)  Same — Insurance  of  property. 

(1)  Demand  for  specific  premium  after  default 
(m)  Same — Insurance  of  property. 

(n)  Retention  of  premium  note  and  enforcement  tbereof. 
(o)  Same — Insurance  of  property, 
(p)  Demand  and  acceptance  of  subsequent  premiums  or  assessments  as 

waiver  of  prior  default, 
(q)  Same — Insurance  of  property. 

11.  Estoppel  and  waiver  by  requiring  proofs,  participating  in  adjustment  and 

payment  of  loss. 
(a>  Requiring  proofs  of  loss. 

(b)  Putting  insured  to  expense  in  adjustment. 

(c)  Completed  adjustment,  compromise,  and  payment. 

(d)  Sale  of  salvage — Election  to  restore. 

(e)  Knowledge  of  forfeiture. 

(f)  Casualty  insurance. 

(g)  Life  and  accident  insurance, 
(h)  Agency — Form  of  waiver. 

J  2.    Effect  of  provisions  declaring  policy  incontestable  or  nonforfeitable. 
(a>  In  general. 

(b)  Incontestable  policies. 

(c)  Same — Effect  of  certificate  of  medical  examiner. 

(d)  Provisions  as  to  nonforfeiture. 

(e)  Status  of  paid-up  policies. 

13.    Estoppel  and  waiver  in  guaranty  and  indemnity  insurance. 

(a)  Fidelity  insurance. 

(b)  Credit  insurance. 

(c)  Title  insurance. 

(d)  Employers'  liability  insurance. 
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14.    Pleading  and  practice  with  reference  to  estoppel  and  waiver. 

(a>  Necessity  of  pleading  waiver  or  estoppel. 

(b)  Sufficiency  of  pleading. 

(c)  Presumptions  and  burden  of  proof. 

(d)  Admissibility  of  evidence. 

(e)  Sufficiency  of  evidence. 

(f)  Questions  for  jury. 

(g)  Instructions. 

(h)  Trial  and  review. 


1.  APPLICATION    OF  DOCTRINES    OF   ESTOPPEL   AND   WAIVER 
TO    INSURANCE    CONTRACTS. 

(a>  In  general. 

(b)  What  conditions  may  be  waived. 

(c)  Estoppel  and  waiver  as  dependent  on  knowledge  or  notice  of  facts. 

(d)  Consideration. 

(e)  Revival  of  conditions  after  waiver. 

(f)  Who  may  take  advantage  of  waiver. 

(a)   In  general. 

The  doctrines  of  waiver  and  estoppel  have  received  a  wide  appli- 
cation in  insurance.  The  cases  are  numerous  in  vhich  the  insurer 
has  sought  to  avoid  the  contract  of  insurance  or  claim  a  forfeiture 
thereof  because  the  insured  has  violated  some  one,  or  several,  of 
its  many  conditions.  As  forfeitures  are  not  favored  in  law,  the  doc- 
trines of  waiver  and  estoppel  have  been  resorted  to  freely  in  order 
to  enable  the  insured  to  recover  notwithstanding  a  violation  of  the 
stipulations  in  his  policy.  In  Turner  v.  Meridan  Fire  Ins.  Co.  (C. 
C.)  16  Fed.  459,  it  is  said  that  the  doctrine  of  waiver,  as  applied 
to  conditions  in  policies  of  insurance,  is  founded,  in  part  at  least, 
on  the  theory  that  the  breach  of  a  condition  only  renders  the  policy 
voidable. 

A  waiver,  which  is  the  voluntary  relinquishment  of  a  known 
right,  may  be  either  express  or  implied.  And  the  insured  is  not 
restricted  to  an  express  waiver,  but  may  rely  on  one  that  is  implied. 

Reference  may  be  made  to  Knarston  v.  Manhattan  Life  Ins.  Co.,  124 
Cal.  74,  56  Pac.  773;  Schimp  v.  Cedar  Rapids  Ins.  Co.,  124  111. 
354,  16  N.  E.  229 ;  Wiberg  v.  Minnesota  Scandinavian  Relief  Ass'n, 
73  Minn.  297,  76  N.  W.  37;  McCollum  v.  Niagara  Fire  Ins.  Co., 
61  Mo.  App.  352 ;  Shearman  v.  Niagara  Fire  Ins.  Co.,  46  N.  Y.  526, 
7  Am.  Rep.  380,  affirming  32  N.  X.  Super.  Ct.  470,  40  How.  Prac. 
393 ;  Robinson  v.  Pacific  Fire  Ins.  Co.,  18  Hun  (N.  Y.)  395 ;  Agri- 
cultural Ins.  Co.  of  Watertown  v.  Potts,  55  N.  J.  Law,  158,  26  Atl. 
27,  537,  39  Am.  St.  Rep.  637 ;  Appleton  Iron  Co.  v.  British-American 
Assur.  Co.,  46  Wis.  23,  50  N.  W.  1100,  1  N.  W.  9. 
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An  express  waiver,  being  governed  by  its  own  terms,  takes  care 
of  itself,  and  is  not  often  the  occasion  of  dispute  or  litigation.  With 
an  implied  waiver  it  is  different,  as  it  is  founded  on  conduct  of  the 
insurer  evidencing  an  intention  to  relinquish  a  known  right  against 
the  insured.  Such  a  waiver  is  defined  by  Judge  Gray  in  Astrich 
v.  German-American  Ins.  Co.,  131  Fed.  13,  65  C.  C.  A.  251,  as  fol- 
lows :  An  implied  waiver  of  a  forfeiture,  for  instance,  is  where  one 
party  has  pursued  such  a  course  of  conduct,  with  reference  to  the 
other  party  who  has  incurred  the  forfeiture,  as  to  evidence  an  in- 
tention to  waive  the  same,  or  where  the  conduct  pursued  is  incon- 
sistent with  any  other  honest  intention  than  an  intention  to  waive 
the  forfeiture,  and  the  one  who  has  incxured  the  forfeiture  has  been 
induced  by  such  conduct  to  act  on  the  belief  that  there  has  been 
a  waiver,  and  has  inciured  trouble  and  expense  thereby. 

The  distinction  between  waiver  and  estoppel,  as  applied  to  the 
law  of  insurance,  is  not  in  all  respects  clearly  defined.  Frequently 
the  terms  are  used  interchangeably.  But  in  Metcalf  v.  Phenix  Ins. 
Co.,  21  R.  I.  307,  43  Atl.  541,  a  distinction  is  pointed  out.  It  is 
there  said :  "A  waiver  arises  by  the  intentional  relinquishment  of 
a  right  by  a  person  or  party,  or  by  his  neglect  to^  insist  upon  his 
right  at  the  proper  time,  and  does  not  imply  any  conduct  or  dealing 
with  another  by  which  that  other  is  induced  to  act  or  forbear  to 
act  to  his  disadvantage;  while  an  estoppel  necessarily  presupposes 
some  such  conduct  or  dealing  with  another."  This  clearly  defines 
the  difference  between  express  waiver  and  estoppel.  But  to  draw 
the  line  between  implied  waiver  and  estoppel  is  difficult.  In  the 
early  case  of  Insurance  Co.  v.  Wolff,  95  U.  S.  326,  24  L.  Ed.  387, 
it  was  said  that  the  doctrine  of  implied  waiver,  as  applied  to  insur- 
ance, is  only  another  name  for  the  doctrine  of  estoppel,  and  must 
rest  on  misleading  conduct. 

This  Is  also  asserted  In  Hubbard  v.  Mutual  Reserve  Fund  Life  Ass'n 
(C.  C.)  80  Fed.  681 ;  St.  Onge  v.  Westchester  Fire  Ins.  Co.  (C.  C.) 
80  Fed.  703 ;  United  Firemen's  Ins.  Co.  v.  Thomas,  27  C.  C.  A.  42, 
82  Fed.  406,  47  L.  R.  A.  450;  Rice  v.  Fidelity  &  Deposit  Co.  of 
Maryland,  103  Fed.  427,  43  C.  C.  A.  270;  Cable  v.  U.  S.  Life  Ins. 
Co.,  49  C.  O.  A.  216,  111  Fed.  19. 

But  in  many  jurisdictions  it  is  held  that  an  implied  waiver  need 
not  necessarily  rest  on  acts  constituting  an  equitable  estoppel. 
This  doctrine  is  well  stated  in  Alabama  State  Mut.  Assur.  Co.  v. 
Long  Clothing  &  Shoe  Co.,  123  Ala.  667,  26  South.  655,  where  it  is 
said:    "Though  the  conduct  of  the  insurer  may  not  have  actually 
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misled  the  insured  to  his  prejudice,  or  into  an  altered  position,  yet 
if,  after  knowledge  of  all  the  facts,  its  conduct  has  been  such  as  to 
reasonably  imply  a  purpose  not  to  insist  upon  a  forfeiture,  the  law, 
leaning  against  forfeitures,  will  apply  the  peculiar  doctrine  of 
waiver,  invented  probably  to  prevent  them,  and  will  hold  the  in- 
surer irrevocably  bound  as  by  an  election  to  treat  the  contract  as 
if  no  cause  of  forfeiture  had  occurred." 

This  doctrine  Is  also  supported  by  Cassimus  v.  Scottish  Union  &  Na- 
tional Ins.  Co.,  135  Ala.  256,  33  South.  163;  Bloom  v.  State  Ins. 
Co.,  94  Iowa,  359,  62  N.  W.  810 ;  Home  Fire  Ins.  Co.  v.  Kuhlman, 
58  Neb.  488,  78  N.  W.  936,  76  Am.  St.  Rep.  Ill ;  Ronald  v.  Mutual 
Reserve  Fund  Life  Ass'n,  132  N.  Y.  378,  30  N.  E.  739;  Kiernan 
V.  Dutchess  County  Mut.  Ins.  Co.,  150  N.  Y.  190,  44  N.  E.  698; 
Walker  v.  Phoenix  Ins.  Co.,  156  N.  T.  628,  51  N.  E.  392 ;  Missouri, 
K.  &  T.  Trust  Co.  v.  German  Nat.  Bank,  23  C.  C.  A.  65,  77  Fed.  117. 

But  in  Armstrong  v.  Agricultural  Ins.  Co.,  130  N.  Y.  560,  29  N. 
E.  991,  the  court  calls  attention  to  the  fact  that  while  the  late  cases 
hold  that  an  implied  waiver  need  not  be  based  on  a  technical  es- 
toppel, yet  in  all  cases  where  this  question  has  been  presented  there 
have  existed  the  elements  of  an  estoppel.  However,  if  an  insured 
depend::  on  an  estoppel  to  avoid  a  forfeiture  it  is  essential  that  he 
relied  on  the  insurer's  conduct,  and  was  induced  by  it  to  put  him- 
self in  such  position  that  he  would  be  injured  if  the  insurer  should 
be  allowed  to  repudiate  its  actions. 

McCormick  v.  Orient  Ins.  Co.,  86  Cal.  260,  24  Pac.  1003 ;  Watts  v.  Fire 
Ass'n  of  Philadelphia,  87  Mo.  App.  83 ;  Appleton  Iron  Co.  v.  Brit- 
ish-American Assur.  Co.,  46  Wis.  23,  1  N.  W.  9,  50  N.  W.  1100. 

In  the  United  States  courts  the  doctrine  is  announced  that  waiver 
and  estoppel  cannot  apply  to  intended  violations  of  the  warranties 
or  conditions  of  a  policy.  In  United  Firemen's  Ins.  Co.  v.  Thomas, 
82  Fed.  406,  27  C.  C.  A.  42,  47  L.  R.  A.  457,  it  is  said  that,  since 
waiver  is  an  intentional  relinquishment  of  a  known  right,  there  can 
manifestly  be  no  waiver  of  a  right  which  does  not  exist.  And  in 
Union  Mut.  Life  Ins.  Co.  v.  Mowry,  96  U.  S.  544,  24  L.  Ed.  674, 
the  court  expresses  as  its  opinion  that  an  estoppel  from  the  repre- 
sentations of  a  party  can  seldom  arise  except  when  the  representa- 
tions relate  to  a  present  or  past  state  of  facts.  If  they  relate  to 
something  to  be  afterwards  brought  into  existence,  they  will 
amount  only  to  a  declaration  of  intention  or  of  opinion,  liable  to 
modification  or  abandonment  upon  a  change  of  circumstances. 
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The  rules  as  to  waiver  and  estoppel  which  apply  to  ordinary 
stock  companies  also  govern  underwriters  in  Lloyd's  policies  (Ralli 
V.  White,  47  N.  Y.  Supp.  197,  4  N.  Y.  Ann.  Cas.  357)  and  mutual 
insurance  companies,  and  are  applied  with  the  same  strictness. 

Reference  may  be  made  to  Railway  Passenger  &  Freight  Conductors' 
Mutual  Aid  &  Benefit  Ass'n  v.  Tucker,  157  111.  194,  42  N.  E.  398, 
44  N.  E.  286,  reversing  Same  v.  Swartz,  54  111.  App.  445 ;  Gunther 
V.  New  Orleans,  Cotton  Exchange  Mut.  Aid  Ass'n,  40  La.  Ann.  776, 
5  South.  65,  2  L.  R.  A.  118,  8  Am.  St.  Rep.  554 ;  Modern  Woodmen 
of  America  v.  Colman  (Neb.)  94  N.  W.  814 ;  Roblee  v.  Masonic  Life 
Ass'n,  38  Misc.  Rep.  481,  77  N.  T.  Supp.  1098;  McBryde  v.  South 
Carolina  Mut.  Ins.  Co.,  55  S.  C.  589,  33  S.  E.  729,  74  Am.  St.  Rep. 
769. 

The  death  of  the  insured  does  not  deprive  the  insurer  of  the  pow- 
er to  waive  a  default  occurring  during  his  lifetime.  A  waiver  may 
occur  as  well  after  as  before  the  death  of  the  insured. 

Masonic  Mut.  Benefit  Ass'n  v.  Beck,  77  Ind.  203,  40  Am.  Rep.  295; 
Supreme  Tribe  of  Ben  Hur  v.  Hall,  24  Ind.  App.  316,  56  N.  E.  780, 
79  Am.  St.  Rep.  262;  Lamb  v.  Prudential  Ins.  Co.  of  America,  22 
App.  DlT.  552,  48  N.  Y.  Supp.  123. 

An  employer's  indemnity  policy  containing  a  warranty  that  in- 
sured would  comply  with  all  laws  providing  for  the  safety  of  em- 
ployes was  involved  in  Glens  Falls  Portland  Cement  Co.  v.  Travel- 
ers' Ins.  Co.,  11  App.  Div.  411,  42  N.  Y.  Supp.  285.  It  was  con- 
tended that  a  waiver  of  a  breach  of  this  warranty  would  be  a  ratifi- 
cation of  the  insured's  omission  to  perform  a  statutory  duty,  and 
therefore  against  public  policy;  but  the  court  held  that  it  would 
be  merely  a  waiver  of  an  advantage  which  might  accrue  from  a 
breach  arising  out  of  an  omission  to  perform  a  duty  imposed  by 
law.  The  court  said  that  the  distinction  was  clear  between  a 
waiver  of  the  benefit  accruing  from  an  unlawful  omission  of  duty, 
and  the  making  of  an  agreement  to  produce  or  continue  the  omis- 
sion. 

(b)    TVbat  conditions  may  be  Waived. 

As  a  general  proposition  it  may  be  said  that  the  insurer  may 
waive  conditions  inserted  in  a  policy  for  its  benefit,  or  forfeitures 
resulting  from  violations  of  such  conditions. 

Reference  may  be  made  to  Young  v.  Mutual  Life  Ins.  Co.  of  New  York, 
30  Fed.  Cas.  856;  Manchester  Fire  Assur.  Co.  v.  Glenn,  13  Ind. 
App.  365,  41  N.  E.  847,  40  N.  E.  926,  55  Am.  St  Rep.  225 ;   Schmidt 
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V.  Charter  Oak  Life  Ins.  Co.,  2  Mo.  App.  339 ;  Millls  v.  Scottish  Union 
&  National  Ids.  Co.,  95  Mo.  App.  211,  68  S.  W.  1066;  Whitwell 
V.  Putnam  Fire  Ins.  Co.,  6  Lans.  (N.  X.)  166;  Pratt  v.  New  York 
Cent.  Ins.  Co.,  55  N.  Y.  505,  14  Am.  Rep.  304 ;  Mowry  v.  Agricultural 
Ins.  Co.,  64  Hun,  137,  18  N.  Y.  Supp.  834,  affirmed  in  138  N.  Y. 
642,  34  N.  E.  512;  Harrington  v.  Franklin  Fire  Ins.  Co.,  66  Hun, 
628,  21  N.  Y.  Supp.  31,  affirmed  in  142  N.  Y.  640,  37  N.  E.  567; 
Berry  v.  Insurance  Co.,  132  N.  Y.  49,  30  N.  E.  254,  28  Am.  St.  Rep. 
548;  German  Ins.  Co.  v.  Heiduk,  30  Neb.  288,  46  N.  W.  481,  27 
Am.  St.  Rep.  402 ;  Coursin  v.  Pennsylvania  Ins.  Co.,  46  Pa.  323 ; 
Jacobs  V.  National  Life  Ins.  Co.,  1  MacArthur  (D.  C.)  484,  632; 
Turner  v.  Meridan  Fire  Ins.  Co.  (C.  C.)  16  Fed.  454;  Excelsior 
Mut.  Aid  Ass'n  v.  Riddle,  91  Ind.  84;  Bartolomew  v.  Merchants' 
Ins.  Co.,  25  Iowa,  507,  96  Am.  Dec.  65 ;  Viele  v.  Germania  Ins. 
Co.,  26  Iowa,  9,  96  Am.  Dec.  83;  Slltz  v.  Hawkeye  Ins.  Co.,  71 
Iowa,  710,  29  N.  W.  605;  Mutual  Ben.  Life  Ins.  Co.  v.  Martin, 
108  Ky.  11,  55  S.  W.  694;  First  Baptist  Church  v.  Citizens'  Mut. 
Fire  Ins.  Co.,  77  N.  W.  702,  119  Mich.  203 ;  Carroll  v.  Charter  Oak 
Ins.  Co.,  1  Abb.  Dec.  (N.  Y.)  316,  10  Abb.  Prac.  N.  S.  (N.  Y.)  166 ; 
Evans  v.  United  States  Life  Ins.  Co.,  3  Hun  (N.  Y.)  587;  Quinlan 
V.  Providence  Washington  Ins.  Co.,  133  N.  Y.  356,  81  N.  B.  31,  28 
Am.  St.  Rep.  645. 

The  rule  that  conditions  in  a  policy  may  be  waived  also  applies 
to  misrepresentations.  An  insurer  may,  either  expressly  or  by  its 
conduct,  waive  a  misrepresentation  in  the  application  for  a  policy. 

This  is  asserted  In  Johnson  v.  Massachusetts  Ben.  Ass'n,  9  Kan.  App. 
238,  59  Pac.  669 ;  Wiberg  v.  Minnesota  Scandinavian  Relief  Ass'n, 
73  Minn.  297,  76  N.  W.  37 ;  Bersche  v.  Globe  Mut.  Ins.  Co.,  31  Mo. 
546 ;  Blgler  v.  New  York  Cent.  Ins.  Co.,  22  N.  Y.  402,  affirming  20 
Barb.  635 ;  Bernard  v.  United  Life  Ins.  Ass'n,  32  N.  X.  Supp.  223, 
11  Misc.  Rep.  441;  Fay  v.  Prudential  Ins.  Co.,  80  App.  Div.  350,  80 
N.  Y.  Supp.  683. 

This  doctrine  applies  to  warranties  also.  A  warranty  is  inserted 
in  the  policy  in  the  interest  of  the  insurer,  and  he  may  waive  or 
insist  on  it,  as  he  elects. 

This  rule  Is  supported  by  Mutual  Ben.  Life  Ins.  Co.  v.  Robinson,  58 
Fed.  723,  7  C.  C.  A.  444,  19  U.  S.  App.  266,  22  L.  R.  A.  825 ;  New 
York  Life  Ins.  Co.  v.  Baker,  83  Fed.  647,  27  C.  C.  A.  658 ;  Camors 
T.  Union  Marine  Ins.  Co.,  104  La.  349,  28  South.  926,  81  Am.  St. 
Rep.  128 ;  Baldwin  v.  Citizens'  Ins.  Co.,  60  Hun,  389,  15  N.  Y.  Supp. 
587 ;  Thebaud  v.  Great  Western  Ins.  Co.,  84  Hun,  1,  31  N.  Y.  Supp. 
1084;  National  Fraternity  v.  Karnes,  24  Tex.  Civ.  App.  607,  60 
S.  W.  576.  A  contrary  rule  was  asserted  in  the  early  case  of  State 
Mut.  Fire  Ins.  Co.  v.  Arthur,  30  Pa.  315,  on  the  ground  that  a  war- 
ranty must  be  strictly  true. 
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As  has  been  stated,  the  conditions  inserted  for  the  benefit  of  the 
insurer  may  generally  be  waived.  Specific  conditions  which  it  has 
teen  held  may  be  waived  are  enumerated  below. 

(1)  Other  Insurance:  Phenlx  Ins.  Co.  v.  Johnston,  42  III.  App.  66; 
Hubbard  v.  Hartford  Fire  Ins.  Co.,  33  Iowa,  325,  11  Am.  Eep.  125 ; 
Glasscock  v.  Des  Moines  Ins.  Co.  (Iowa)  100  N.  W.  503;  Bigelow 
V.  Granite  State  Fire  Ins.  Co.,  94  Me.  39,  46  Atl.  808;  Hayward 
V.  National  Ins.  Co.,  52  Mo.  181,  14  Am.  Rep.  400;  Pelklngton  v. 
National  Ins.  Co.,  55  Mo.  172 ;  Hughes  v.  Insurance  Co.,  40  Neb. 
626,  59  N.  W.  112;  Eagle  Fire  Co.  v.  Globe  Loan  &  Trust  Co.,  44 
Neb.  380,  62  N.  W.  895;  Slobodlsky  v.  Phenix  Ins.  Co.,  52  Neb. 
395,  72  N.  W.  483 ;  Pechner  v.  PhceniS  Ins.  Co.,  65  N.  Y.  195 ;  Mc- 
Cabe  V.  Dutchess  County  Mut.  Ins.  Co.,  14  Hun  (N.  T.)  599;  Lewis 
V.  Guardian  Fire  &  Life  Ins.  Co.,  93  App.  Div.  157,  87  N.  Y.  Supp. 
525;  McSparran  v.  Southern  Mut.  Fire  Ins.  Co.,  193  Pa.  184,  44 
Atl.  317.  (2)  Title  or  ownership :  Illinois  Fire  Ins.  Co.  v.  Stanton, 
57  111.  354;  American  Cent.  Ins.  Co.  v.  McLanathan,  11  Kan.  533; 
Robinson  v.  Pacific  Fire  Ins.  Co.,  18  Hun  (N.  Y.)  395;  Matthie  v. 
Globe  Ins.  Co.,  174  N.  Y.  489,  67  N.  B.  57 ;  Keeler  v.  Niagara  Fire 
Ins.  Co.,  16  Wis.  523,  84  Am.  Dec.  714.  (3)  Increase  of  risk :  Lid- 
die  V.  Market  Fire  Ins.  Co.,  29  N.  Y.  184;  Liddle  v.  Market  Fire 
Ins.  Co.,  17  N.  Y.  Super.  Ct.  179.  (4)  Change  in  condition  of  prop- 
erty: Haas  V.  Montauk  Fire  Ins.  Co.,  49  Hun,  272,  1  N.  Y.  Supp. 
895.  (5)  Vacancy  clause:  Georgia  Home  Ins.  Co.  v.  Kinnier's 
Adm'x,  28  Grat.  (Va.)  88.  (6)  Iron-safe  clause:  German  Ins.  Co. 
V.  Allen  (Kan.)  77  Pac.  529 ;  Keet-Rountree  Dry  Goods  Co.  v.  Mer- 
cantile Town  Mut.  Ins.  Co.,  100  Mo.  App.  504,  74  S.  W.  469.  (7) 
Keeping  prohibited  articles:  Reaper  City  Ins.  Co.  v.  Jones,  62  111. 
458.  (8)  Assignment  of  policy:  Lett  v.  Guardian  Fire  Ins.  Co., 
125  N.  Y.  82,  25  N.  E.  1088.  (9)  Payment  of  premiums :  Globe 
Mut.  Life  Ins.  Co.  v.  Wolff,  95  U.  S.  326,  24  L.  Ed.  387 ;  Bouton  v. 
American  Mut.  Life  Ins.  Co.,  25  Conn.  542;  Phoenix  Ins.  Co.  v. 
Tomlinson,  125  Ind.  84,  25  N.  E.  126;  Railway  Passenger  &  Freight 
Conductors'  Mut  Aid  &  Ben.  Ass'n  v.  Tucker,  157  111.  194,  42  N. 
E.  398,  44  N.  B.  286;  Louisville  Underwriters  v.  Pence,  93  Ky.  96, 
19  S.  W.  10,  40  Am.  St.  Rep.  176 ;  Home  Ins.  Co.  v.  Karn,  19  Ky. 
Law  Rep.  273,  39  S.  W.  501 ;  Johnston  v.  Phelps  County  Mut.  Ins. 
Co.,  63  Neb.  21,  88  N.  W.  142,  56  L.  R.  A.  127;  Mutual  Ben.  Life 
Ins.  Co.  V.  Hillyard,  37  N.  J.  Law,  444,  18  Am.  Rep.  741;  Kolgers 
V.  Guardian  Life  Ins.  Co.,  10  Abb.  Prac.  N.  S.  (N.  Y.)  176 ;  McClure 
V.  Supreme  Lodge  Knights  of  Honor,  41  App.  Div.  131,  59  N.  Y. 
Supp.  764 ;  GrifQn  v.  Prudential  Ins.  Co.,  43  App.  Div.  499,  60  N.  Y. 
Supp.  79 ;  McLean  v.  Piedmont  &  Arlington  Life  Ins.  Co.,  29  Grat. 
(Va.)  361.  (10)  Payment  of  benefit  assessments  and  dues:  Rail- 
way Passenger  &  Freight  Conductors'  Mut.  Aid  &  Ben.  Ass'n  v 
Swartz,  54  111.  App.  445 ;  Lavin  v.  Grand  Lodge  A.  O.  U.  W.  of 
Missouri,  104  Mo.  App.  1,  78  S.  W.  325 ;  Baker  v.  New  York  State 
Mut  Ben.  Ass'n,  9  N.  X.  St  Rep.  653,  45  Hun,  588;    Beil  v.  Su- 
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preme  Lodge  Knights  of  Honor,  80  App.  Div.  609,  80  N.  T.  Supp. 
751;  Homer  v.  Guardian  Mut  Life  Ins.  Co.,  67  N.  Y.  478.  (11) 
Stipulation  requiring  insured's  signature  to  application:  Wells 
V.  Metropolitan  Life  Ins.  Co.,  aflarmed  163  N.  Y.  572,  57  N.  E.  1128, 
affirming  46  N.  Y.  Supp.  80,  19  App.  Div.  18;  McElwain  v.  Met- 
ropolitan Life  Ins.  Co.,  33  App.  Div.  60,  53  N.  Y.  Supp.  253.  (12)  A 
.aw  of  a  benefit  society  to  insure  prompt  payment  of  premiums: 
Lavin  v.  Grand  Lodge  A.  O.  U.  W.,  104  Mo.  App.  1,  78  S.  W.  325. 
(13)  Stipulation  as  to  kind  of  receipt  to  be  given  for  premiums: 
Equitable  Life  Assur.  Soc.  v.  Cole,  35  S.  W.  720,  13  Tex.  Civ.  App. 
486;  Piedmont  &  Arlington  Life  Ins.  Co.  v.  Fitzgerald,  1  White 
&  W.  Civ.  Cas.  Ct.  App.  (Tex.)  §  1347. 

The  conditions  enumerated  are  not  the  only  provisions  that  may 
be  waived.  Thus,  the  insurer  may  waive  a  stipulation  that  no  as- 
signment shall  be  valid  except  in  certain  specified  instances  (In- 
surance Co.  V.  Trask,  8  Phila.  [Pa.]  32) ;  a  constitutional  require- 
ment that  a  resignation  from  membership  in  a  mutual  benefit  so- 
ciety must  be  acknowledged  before  a  notary  (Wendt  v.  Order  Ger- 
mania,  8  N.  Y.  St.  Rep.  351)  ;  the  indivisibility  of  a  policy  (Man- 
chester Fire  Ins.  Co.  v.  Glenn,  13  Ind.  App.  365,  41  N.  E.  847,  40 
N.  E.  926,  55  Am.  St.  Rep.  225) ;  a  misdescription  of  the  property 
(Northrup  v.  Porter,  17  App.  Div.  80,  44  N.  Y.  Supp.  814)  ;  a  by- 
law providing  that  applications  shall  not  be  received  from  persons 
engaged  in  certain  occupations  (Coverdale  v.  Royal  Arcanum,  193 
111.  91,  61  N.  E.  915)  ;  a  by-law  limiting  membership  to  persons 
below  a  certain  age,  if  the  constitution  authorizes  the  admission  of 
members  above  this  age  (Wiberg  v.  Minnesota  Scandinavian  Relief 
Ass'n,  73  Minn.  297,  76  N.  W.  37).  But  where  the  charter  of  a 
mutual  insurance  company  provides  that  in  case  of  alienation  the 
policy  is  to  become  void  unless  the  alienee  have  the  policy  assigned 
to  him,  and  has  such  assignment  ratified  and  confirmed  by  giving 
security  for  the  unpaid  portion  of  his  assignor's  deposit  note,  and 
thereby  becomes  entitled  to  the  privileges  of  insurance,  an  agent 
of  the  company  cannot  waive  a  compliance  with  the  provision  as 
to  the  giving  of  security  for  deposit  notes,  as  the  requirement  for 
such  security  is  of  the  essence  of  the  contract,  it  being  the  primary 
recourse  of  the  company  to  recover  on  assessments,  even  though 
the  property  insured  is  security  for  other  assessments  levied  (Gibbs 
v.  Richmond  Co.  Mut.  Ins.  Co.,  9  Daly  [N.  Y.]  203).  And  in  Mann 
V.  Herkimer  County  Mutual  Ins.  Co.,  4  Hill  (N.  Y.)  187,  the  court 
questioned  the  power  of  a  mutual  company  to  waive  a  requirement 
of  its  charter  that  an  application  for  the  ratification  of  a  transfer  of 
B.B.lNS.— 155 
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the  property  should  be  made  within  a  certain  period,  as  the  charter 
'did  not  make  it  mandatory  on  the  company  to  ratify  an  alienation, 
but  left  it  within  the  company's  discretion. 

Conditions  inserted  by  the  insurer  to  prevent  waivers  are  tO'  be 
construed  strictly.  In  Pennsylvania  Fire  Ins.  Co.  v.  Hughes,  108 
Fed.  497,  47  C.  C.  A.  459,  it  is  said  that  a  nonwaiver  agreement 
signed  by  a  policy  holder  after  a  loss,  the  purpose  of  which  is  to 
enable  the  agent  of  the  company  to  negotiate  with  regard  to  the 
facts  of  the  loss,  value  of  property,  etc.,  without  any  waiver  by  the 
company  of  its  right  to  contest  its  liability,  is  not  to  be  extended  by 
construction  beyond  its  terms,  and  does^not  prevent  the  company 
from  being  bound  by  its  statement,  made  after  it  had  fully  investi- 
gated the  facts,  of  the  grounds  on  which  it  denied  liability.^  A 
provision  in  a  policy  that  if  it  shall  become  void  for  any  cause  it 
shall  not  be  revived  by  the  issue  of  a  renewal  receipt,  or  in  any 
other  way  except  by  special  contract  for  that  purpose  written  there- 
on, or  by  the  issuing  of  a  new  policy,  may  be  waived  by  an  agent 
the  same  as  other  conditions  (Shafer  v.  Phoenix  Ins.  Co.,  53  Wis. 
361,  10  N.  W.  381). 

In  McCoy  v.  Northwestern  Mut.  ReHef  Ass'n,  92  Wis.  577,  66 
N.  W.  697,  47  L.  R.  A.  681,  it  was  claimed  that  the  insurer  was 
estopped  to  rely  on  a  provision  in  the  policy  exempting  it  from 
liability  for  insured's  death  by  suicide.  But  the  court  held  that  the 
rules  under  which  a  condition  of  forfeiture  might  be  waived  did  not 
apply.  The  court  said :  "We  do  not  understand  that  the  doctrine 
of  estoppel  or  waiver  goes  that  far.  After  a  loss  accrues,  an  in- 
surance company  may,  by  its  conduct,  waive  a  forfeiture;  or  by 
some  act  before  such  loss  it  may  induce  the  insured  to  do  or  not  to 
do  some  act  contrary  to  the  stipulations  of  the  policy,  and  thereby 
be  estopped  from  setting  up  such  violation  as  a  forfeiture ;  but  such 
conduct,  though  it  conflict  with  the  terms  of  the  contract  of  insur- 
ance, and  with  the  knowledge  of  the  insured,  and  relied  upon  by 
him,  will  not  have  the  effect  to  broaden  out  such  contract  so  as  to 
cover  additional  objects  of  insurance  or  causes  of  loss.  To  illus- 
trate the  principle  here  laid  down,  a  policy  of  insurance  against  loss 
by  fire  cannot  have  ingrafted  upon  or  added  to  it,  by  way  of  estop- 
pel or  waiver,  provisions  for  insurance  against  loss  by  any  other 

1  For    a    discussion    of    an    insurer's  stipulations  requiring  waivers  to  be  in 

power  to  waive  provisions  limiting  tlie  writing,   or   consent,  to  clianges   in  the 

powers  of  its  agents,  see  post,  p.  2506.  conditions  to  be  indorsed,  see  post,  p. 

And  i:or  a  review  of  the  authorities  as  2604.  •    -  ' 

to  whether  or  not  the  insurer  can  waive 
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cause ;  and  no  more  can  a  policy  of  life  insurance,  expressly  limited 
to  payment  of  a  sum  of  money  in  the  event  of  death  from  causes 
other  than  suicide  or  self-destruction,  be  broadened  out  by  the  ap- 
plication of  the  law  of  waiver  or  estoppel  so  as  to  cover  the  cause 
excluded  under  the  contract.  While  a  forfeiture  of  benefits  con- 
tracted for  may  be  waived,  the  doctrine  of  waiver  or  estoppel  can- 
not be  successfully  invoked  to  create  a  liability  for  benefits  not  con- 
tracted for  at  all." 

(c)   Estoppel  and  vraiveT  as  dependent  on  knowledge  or  notice  of  facts. 

In  order  to  establish  a  waiver,  it  must  appear  that  the  insurer 
acted  with  notice  or  full  knowledge  of  the  facts  avoiding  or  for- 
feiting the  insurance.  An  insurer  cannot  be  held  to  have  waived  a 
right  which  he  did  not  know  existed. 

Reference  may  be  made  to  Globe  Mut.  Life  Ins.  Co.  v.  WolfC,  95  U.  S. 
326,  24  L.  Ed.  387;  Hartford  Fire  Ins.  Co.  v.  Small,  66  Fed.  490, 
14  C.  0.  A.  33,  30  U.  S.  App.  127 ;  Georgia  Home  Ins.  Co,  v.  Rosen- 
field,  95  Fed.  358,  37  C.  C.  A.  96;    Smith  v.  Continental  Ins.  Co., 

6  Dak.  433,  43  N.  W.  810;  Dwelling-House  Ins.  Co.  v.  Raynolds, 
41  111.  App.  427;  Scbimp  v.  Cedar  Rapids  Ins.  Co.,  124  111.  354, 
16  N.  E.  229;  Houdeck  v.  Merchants'  &  Bankers'  Ins.  Co.,  102 
Iowa,  303,  71  N.  W.  354;  Rundell  &  Hough  v.  Anchor  Fire  Ins. 
Co.  (Iowa)  101  N.  W.  517;    Security  Ins.  Co.  v.  Fay,  22  Mich.  467, 

7  Am.  Rep.  670;  Moore  v.  Phoenix  Ins.  Co.,  62  N.  H.  240,  13  Am. 
St.  Rep.  556;  Robertson  v.  Metropolitan  Life  Ins.  Co.,  88  N.  Y. 
541 ;  Lamb  v.  Prudential  Ins.  Co.,  22  App.  Div.  552,  48  N.  Y.  Supp. 
123;  Matthie  v.  Globe  Ins.  Co.,  68  App.  Div.  239,  74  N.  Y.  Supp. 
177 ;  Thompson  v.  Travelers'  Ins.  Co.  (N.  D.)  101  N.  W.  900 ;  Cum- 
berland Valley  Mut.  Protection  Co.  v.  Mitchell,  48  Pa.  374 ;  Knight 
V.  Mutual  Life  Ins.  Co.,  37  Leg.  Int.  (Pa.)  82,  affirmed  9  Wkly. 
Notes  Cas.  (Pa.)  501;  Himely  v.  South  Carolina  Ins.  Co.,  1  Mill, 
Const.  (S.  C.)  154,  12  Am.  Dec.  623;  Boyd  v.  Insurance  Co.,  90 
Tenn.  212,  16  S.  W.  470,  25  Am.  St.  Rep.  676;  Sun  Mut.  Ins.  Co. 
V.  Texarkana  Foundry  &  Machine  Co.,  15  S.  W.  34,  4  Willson,  Civ. 
Cas.  Ct.  App.  (Tex.)  |  31. 

Under  this  rule,  the  demand  for  and  acceptance  of  premiums  or 
assessments  on  an  avoided  or  forfeited  policy  will  not  revive  the 
policy,  if  the  insurer  has  no  knowledge  of  the  facts  invalidating  the 
policy. 

Such  is  the  rule  announced  In  Benneckee  v.  Connecticut  Mut.  Life  Ins. 
Co.,  105  U.  S.  355,  26  L.  Ed.  290;  Lorie  v.  Connecticut  Mut.  Life 
Ins.  Co.,  15  Fed.  Cas.  891 ;  Shuggart  v.  Lycoming  Fire  Ins.  Co., 
55  Oal.  408;  Northwestern  Aid  Ass'n  Co.  v.  Bodurtha,  23  Ind. 
App.  121,  53  N.  E.  787,  77  Am.  St.  Rep.  414;  Green  v.  Northwest- 
ern Live  Stock  Ins.  Co.,  87  Iowa,  358,  54  N.  W.  349;    Wicke  v. 
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Iowa  State  Ins.  Co.,  90  Iowa,  4,  57  N.  W.  632 ;  Gardiner  v.  Piscata- 
quis Mutual  Fire  Ins.  Co.,  38  Me.  439;  Reynolds  y.  Mutual  Fire 
Ins.  Co.,  34  Md.  280,  6  Am.  Rep.  337 ;  Schreiber  v.  German-Ameri- 
can Hall  Ins.  Co.,  43  Minn.  367,  45  N.  W.  708;  Supreme  Lodgfe 
K.  P.  V.  Quinn,  78  Miss.  525,  29  South.  826;  Thompson  v.  Travelers' 
Ins.  Co.  (N.  D.)  101  N.  W.  900 ;  Union  Mut.  Life  Ins.  Co.  v.  McMil- 
len,  24  Ohio  St.  67;  Dlehl  v.  Adams  Co.  Mut.  Ins.  Co.,  58  Pa.  443. 
98  Am.  Dec.  302;  Hazard  v.  Franklin  Fire  Ins.  Co.,  7  R.  I.  429; 
McLeary  v.  Orient  Ins.  Co.  (Tex.  Civ.  App.)  32  S.  W.  583 ;  Britton 
V.  Mutual  Ben.  Life  Ins.  Co.,  3  Thomp.  &  C.  (N.  Y.)  442 ;  Dowd  v. 
American  Fire  Ins.  Co.,  48  Hun,  619,  1  N.  X.  Supp.  31;  Allen  v. 
Vermont  Mut.  Fire  Ins.  Co.,  12  Vt.  366. 

Likewise  the  acceptance  of  a  premium  or  assessment  after  loss 
or  the  death  of  the  insured  will  not  waive  a  forfeiture  for  nonpay- 
ment of  premiums,  if  the  insurer  has  no  knowledge  of  the  loss  or 
the  death  of  the  insured. 

This  Is  asserted  In  Mobile  Life  Ins.  Co.  v.  Pruett,  74  Ala.  487;  Harle 
V.  Council  Bluffs  Ins.  Co.,  71  Iowa,  401,  32  N.  W.  396;  McMartin 
V.  Continental  Ins.  Co.,  41  Minn.  198,  42  N.  W.  934;  Goedecke  v. 
Metropolitan  Life  Ins.  Co.,  30  Mo.  App.  601. 

So,  the  requesting  or  accepting  of  proofs  of  loss  or  death  will  not 
waive  a  defense  which  the  insurer  had  no  knowledge  of  at  the  time. 

See  Syndicate  Ins.  Co.  v.  Bohn,  65  Fed.  165,  12  C.  C.  A.  531,  27  L.  R. 
A.  614;  Wheaton  v.  North  British  &  Mercantile  Ins.  Co.,  76  Cal. 
415,  18  Pac.  758,  9  Am.  St.  Rep.  216;  Weed  v.  London  &  L.  Fire 
Ins.  Co.,  116  N.  Y.  106,  22  N.  B.  229;  Gray  v.  Guardian  Assur. 
Co.,  82  Hun,  380,  31  N.  T.  Supp.  237 ;  Home  Life  Ins.  Co.  v.  Myers, 
112  Fed.  846,  50  C.  C.  A.  544. 

Similarly,  a  forfeiture  is  not  waived  by  an  adjustment  of  the 
loss,  where  the  insurer  had  no  knowledge  of  the  violation  of  the 
policy. 

Hubbard  v.  Mutual  Reserve  Fund  Life  Ass'n  (0.  C.)  80  Fed.  681;  Fire- 
man's Fund  Ins.  Co.  v.  Barker,  6  Colo.  App.  535,  41  Pac.  513; 
Security  Ins.  Co.  v.  Mette,  27  111.  App.  324;  Illinois  Mut.  Ins.  Co. 
V.  Mette,  27  III.  App.  330 ;  American  Ins.  Co.  v.  Barnett,  73  Mo. 
364,  39  Am.  Rep.  517;  Cottom  v.  National  Fire  Ins.  Co.,  65  Kan. 
511,  70  Pac.  357. 

Likewise,  an  assent  to  an  assignment  of  a  policy,  given  without 
knowledge  of  the  existence  of  matters  avoiding  or  forfeiting  it,  will 
not  waive  a  defense  based  on  such  matters. 

Merrill  v.  Farmers'  &  Merchants'  Mut.  Fire  Ins.  Co.,  48  Me.  285 ;  Ellis 
v.  State  Ins.  Co.,  68  Iowa,  578,  27  N.  W.  762,  56  Am.  Rep.  865; 
McNierney  v.  Agricultural  Ins.  Co.,  48  Hun  (N.  Y.)  239. 
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The  rule  stated  applies  generally,  but  is  subject  to  an  exception. 
Actual  knowledge  of  facts  forfeiting  a  policy  is  not  necessary  to  a 
waiver,  if  the  facts  are  of  such  nature  that  the  insurer  ought  to  have 
known  of  them  by  proper  attention  to  its  business,  or  if  attending 
circumstances  are  of  such  nature  eis  to  put  a  prudent  person  on  his 
guard. 

This  exception  Is  sustained  by  Supreme  Lodge  K.  P.  v.  Kallnskl,  163 
U.  S.  289,  16  Sup.  Ct.  1047,  41  L.  Ed.  163 ;  St.  Paul  Fire  &  Marine 
Ins.  Co.  V.  Parsons,  47  Minn.  352,  50  N.  W.  240;  Reithmuller  v. 
Fire  Ass'n,  38  Mo.  App.  118;  Flnley  v.  Lycoming  County  Mutual 
Ins.  Co.,  30  Pa.  311,  72  Am.  Dec.  705;  McElroy  v.  British-America 
Assur.  Co.  (C.  O.)  88  Fed.  863. 

In  Ellis  V.  Insurance  Co.  (C.  C.)  32  Fed.  646,  the  court  takes  the 
advanced  position  that  a  consent  to  the  assignment  of  a  policy  will 
constitute  a  waiver  of  a  forfeiture  by  reason  of  other  insurance, 
though  the  existence  of  the  other  insurance  was  unknown  to  both 
the  insurer  and  the  assignee  at  the  time  assent  was  given  to  the 
assignment.  The  court  supports  its  holding  that  there  may  be  es- 
toppel without  knowledge  by  stating  the  following  example:  If 
the  company  had  given  a  contract  to  pay  a  certain  sum,  and  the 
party  holding  such  contract  had  transferred  it,  and  prior  to  such 
assignment  the  assignee  had  gone  to  the  company  and  asked  if  the 
contract  was  in  force  and  the  full  amount  due  thereon,  and  he  had 
been  told  that  it  was,  he  could  recover  the  full  amount  of  that  con- 
tract, though  unknown  to  the  company,  and  before  the  transfer 
and  assignment,  the  assignor,  having  collections,  which  he  was  au- 
thorized thus  to  use,  collected  money  belonging  to  the  insurance 
company  and  applied  it  upon  that  debt.  In  analogy  to  this  the 
court  considered  that  a  consent  to  the  assignment  of  a  policy  must 
be  construed  as  a  statement  by  the  company  that  it  recognized  the 
policy  as  a  valid  instrument. 

However,  the  authorities  generally  hold  that  a  waiver  by  an  in- 
surer of  a  ground  of  forfeiture  of  which  it  has  knowledge  will  not 
constitute  a  waiver  of  another  groxmd  of  forfeiture  of  which  it  has 
no  knowledge. 

This  principle  is  supported  by  Planters'  Mut.  Ins.  Co.  v.  Loyd,  67  Ark. 
584,  56  S.  W.  44,  77  Am.  St.  Rep.  136 ;  Callies  v.  Modern  Woodmen 
of  America,  98  Mo.  App.  521,  72  S.  W.  713;  Boyd  v.  Insurance 
Co.,  90  Tenn.  212,  16  S.  W.  470,  25  Am.  St.  Rep.  676;  Continental 
Ins.  Co.  V.  Cummings  (Tex.  Sup.)  81  S.  W.  705. 

But  there  appears  to  be  one  exception  recognized  in  Texas.  It 
is  there  held  that,  if  an  insurer  consents  to  an  assignment  of  a 
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policy  with  knowledge  of  a  transfer  of  the  property  to  the  assignee, 
it  thereby  waives  not  only  the  violation  of  the*  condition  against 
change  in  title  by  the  transfer  to  the  assignee,  but  also  violations 
by  intermediate  transfers  of  which  it  had  no  knowledge,  as  it  is 
sufficient  that  the  insurer  knows,  at  the  time  of  consenting  to  an 
assignment,  that  the  assignee  is  the  owner  (North  British  &  Mer- 
cantile Ins.  Co.  v.  Gunter,  12  Tex.  Civ.  App.  598,  35  S.  W.  715). 
This  rule  is  also  asserted  in  Home  Mut.  Ins.  Co.  v.  Nichols  (Tex. 
Civ.  App.)  72  S.  W.  440,  wherein  it  is  said,  if  an  insurer  consents 
to  a  transfer  of  the  property,  and  an  assignment  of  the  policy,  with 
full  knowledge  of  the  transfer,  it  is  immaterial  whether  the  insurer 
knows  that  a  condition  in  the  policy  has  previously  been  broken  by 
an  advertisement  of  the  property  for  sale  under  a  trust  deed.  The 
insurer  is  nevertheless  bound  by  the  assignment. 

In  this  connection  it  may  be  said  that  if  the  insurer  has,  with 
fuU  knowledge  of  a  forfeiture,  done  acts  which  in  law  amount  to 
a  waiver,  this  waiver  will  not  be  defeated  by  a  secret  intention  to 
insist  on  the  forfeiture. 

Hanseom  v.  Home  Ins.  Co.,  90  Me.  333,  38  Atl.  324;  Mee  t.  Bankers' 
Life  Ass'n,  69  Minn.  210,  72  N.  W.  74 ;  Modern  Woodmen  of  Amer- 
ica V.  Lane,  86  N.  W.  943,  62  Neb.  89. 

(d)   Consideration. 

In  regard  to  whether  or  not  a  new  consideration  is  necessary  to 
support  a  waiver,  it  is  said  in  the  leading  case  of  Viele  v.  Ger- 
mania  Ins.  Co.,  26  Iowa,  9,  96  Am.  Dec.  83,  that  a  waiver  is  not  in 
the  nature  of  a  contract,  but  rather  of  an  estoppel,  whereby  the  un- 
derwriter is  precluded  from  denying  the  validity  of  the  contract; 
and  in  Schmidt  v.  Charter  Oak  Life  Ins.  Co.,  2  Mo.  App.  339,  it  is 
said  that  a  waiver  implies  merely  a  voluntary  adherence  to  what 
remains  of  the  original  contract,  and  Iherefore  requires  no  con- 
sideration to  support  it. 

That  no  consideration  Is  necessary  is  also  asserted  In  Dupuy  v.  Dela- 
ware Ins.  Co.  (C.  C.)  63  Fed.  680;  Missouri,  K.  &  T.  Trust  Co.  v. 
German  Nat.  Bank,  77  Fed.  117,  23  C.  C.  A.  65;  Kingman  v.  Lan- 
cashire Ins.  Co.,  54  S.  C.  599,  32  S.  E.  762;  Georgia  Home  Ins. 
Co.  V.  Kinnier's  Adm'x,  28  Grat.  (Va.)  88. 

It  is  probable  that  in  the  cases  cited  the  holding  was  based  on 
the  fact  that  the  elements  of  an  estoppel  were  present;  for  in  some 
of  the  cases  it  is  expressly  held  that  a  waiver  of  a  forfeiture  must 
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be  supported  by  a  new  consideration  if  it  is  not  based  on  an  es- 
toppel. 

Such  cases  are  Hubbard  v.  Mutual  Reserve  Fund  Life  Ass'n  (O.  C.) 

80  Fed.  681;  United  Firemen's  Ins.  Co.  v.  Thomas,  82  Fed.  406, 
27  O.  C.  A.  42,  47  L.  R.  A.  450 ;  Morris  v.  Orient  Ins.  Co.,  106  Ga. 
472,  33  S.  E.  430;    Phcenix  Ins.  Co.  v.  Lawrence,  4  Mete.  (Ky.)  9, 

81  Am.  Dee.  521 ;  Burdlck  v.  Security  Life  Ass'n,  77  Mo.  App.  629. 

In  New  York  there  appears  to  be  a  conflict  in  the  cases.  In 
Marvin  v.  Universal  Life  Ins.  Co.,  16  Hun,  494,  it  was  squarely 
held  that  there  must  be  a  valid  consideration  for  a  waiver  of  pay- 
ment of  premiums  by  an  extension  of  time  after  the  time  for  pay- 
ment has  passed.  In  other  cases  the  courts  have  passed  on  the 
sufficiency  of  the  consideration.  Thus,  it  was  held  in  Shearman  v. 
Niagara  Fire  Ins.  Co.,  46  N.  Y.  526,  7  Am.  Rep.  380  (affirming  32 
N.  Y.  Super.  Ct.  470,  40  How.  Prac.  393),  that  the  retention  of  a 
premium  received  on  the  renewal  of  a  policy  was  a  good  considera- 
tion for  a  waiver  of  a  former  breach  by  such  renewal ;  in  Dilleber 
V.  Knickerbocker  Life  Ins.  Co.,  76  N.  Y.  567  (affirming  7  Daly, 
540),  that  the  subsequent  payment  of  premiums  constituted  a  valid 
consideration  for  an  agreement  that  a  forfeiture  for  the  nonpay- 
ment of  a  premium  should  be  waived ;  and  in  De  Frece  v.  National 
Life  Ins.  Co.,  136  N.  Y.  144,  32  N.  E.  55'6  (affirming  64  Hun,  635, 
19  N.  Y.  Supp.  8),  it  was  said  that  if  an  alleged  agreement  to  ex- 
tend the  time  for  the  payment  of  premiums  had  the  element  of  ad- 
vantage to  the  promisor  or  of  loss  to  the  promisee,  or  if  there  were 
mutual  promises,  it  might  be  upheld  as  a  valid  agreement  supported 
by  a  sufficient  consideration.  Likewise,  it  was  said  in  Pratt  v.  New 
York  Cent.  Ins.  Co.,  55  N.  Y.  505,  14  Am.  Rep.  304  (affirming  64 
Barb.  589),  that  if  a  waiver  of  a  forfeiture  was  within  the  doctrine 
of  estoppel  the  insurer  would  be  precluded  from  averring  a  want 
of  consideration.  However,  in  Ludwig  v.  Jersey  City  Ins.  Co., 
48  N.  Y.  379,  8  Am.  Rep.  556,  the  court  says  that  a  contract  of  in- 
surance can  be  modified  without  the  passage  of  a  new  considera- 
tion ;  and  in  Baker  v.  New  York  State  Mutual  Ben.  Ass'n,  9  N.  Y. 
St.  Rep.  653,  45  Hun,  588,  the  court  takes  the  position  that  a  waiver 
of  a  forfeiture  needs  no  new  consideration,  citing  numerous  proofs 
of  loss  cases  in  support  of  its  holding.  This  doctrine  also  finds 
support  in  the  recent  case  of  Kiernan  v.  Dutchess  County  Mut.  Ins. 
Co.,  150  N.  Y.  190,  44  N.  E.  698.  The  Court  of  Appeals  there  con- 
cedes that  an  express  waiver  is  in  the  nature  of  a  new  contract, 
modifying,  to  some  extent,  the  old  one.    Nevertheless,  the  court 
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holds  that  an  express  waiver  does  not  require  a  new  consideration 
unless  it  be  by  inducing  a  change  of  position.  As  a  reason  for  this 
holding  the  court  states  that  the  law  of  waiver  seems  to  be  a  tech- 
nical doctrine  introduced  and  applied  by  courts  for  the  purpose  of 
defeating  forfeitures. 

(e)   Revival  of  conditions  after  -nralver. 

Where  an  insiu-er  has  once  either  expressly  or  impliedly  waived 
a  condition  in  a  policy  or  a  forfeiture  thereof,  such  waiver  cannot 
be  revoked  without  the  consent  of  the  insured. 

This  Is  asserted  In  Hartford  Fire  Ins.  Co.  v.  Orr,  56  111.  App.  629 
Bennett  v.  Union  Central  Life  Ins.  Co.,  67  N.  B.  971,  203  III.  439 
Globe  Reserve  Mut.  Life  Ins.  Co.  v.  Duffy,  76  Md.  293,  25  Atl.  227 
Porter  v.  German-American  Ins.  Co.,  62  Mo.  App.  520,  1  Mo.  App. 
Rep'r,  147;  Home  Fire  Ins.  Co.  v.  Kuhlman,  58  Neb.  488,  78  N.  W, 
936,  76  Am.  St.  Rep.  Ill;  Alexander  v.  Continental  Ins.  Co.,  67 
Wis.  422,  30  N.  W.  727,  58  Am.  Rep.  8G9. 

Of  course,  this  rule  will  not  apply  if  the  waiver  was  brought 
about  through  mistake  or  by  the  fraud  of  the  insured  (Grant  v.  Eliot 
&  K.  Mut.  Fire  Ins.  Co.,  75  Me.  196).  An  insured's  right  to  recover 
on  a  fire  insurance  policy  when  there  is  a  waiver  of  forfeiture  for 
nonpayment  of  premium  notes  is  not  affected  by  the  length  of  time 
the  notes  have  been  past  due,  nor  by  the  fact  that  the  statute  of 
limitations  has  run  against  them,  when  there  is  a  provision  in  the 
policy  that  unpaid  notes  shall  be  deducted  from  the  insurance  in 
case  of  loss  (Alexander  v.  Continental  Ins.  Co.,  67  Wis.  422,  30  N. 
W.  727,  58  Am.  Rep.  869). 

(f)   'Wlio  may  take  advantage  of  'waiver. 

A  waiver  of  a  forfeitiure  of  an  insourance  policy  inures  to  the  ben- 
efit of  the  beneficiary  as  well  as  the  insured,  and  she  may  avail  her- 
self of  the  benefits  derived  from  the  waiver  (Frank  v.  Mutual  Life 
Ins.  Co.,  102  N.  Y.  266,  6  N.  E.  667,  55  Am.  Rep.  807).  Likewise, 
a  waiver  in  favor  of  an  assignee  for  the  benefit  of  creditors  will 
inure  to  the  benefit  of  the  insured  (Mutual  Reserve  Fund  Life  Ass'n 
V.  Cleveland  Woolen  Mills,  82  Fed.  508,  27  C.  C.  A.  212).  And  a 
waiver  in  favor  of  a  beneficiary  may  be  taken  advantage  of  by  an 
assignee  of  such  beneficiary  (Meeder  v.  Provident  Sav.  Life  Assur. 
Soc,  171  N.  Y.  432,  64  N.  E.  167,  affirming  58  App.  Div.  80,  68  N. 
Y.  Supp.  518).  So,  if  a  policy  on  a  wife's  property  is  made  out  by 
mistake  in  the  name  of  a  husband,  declarations  and  acts  of  the  in- 
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surer's  agent  with  reference  to  the  property,  made  to  the  husband 
while  acting  as  agent  of  the  wife,  will  be  binding  on  the  insurer  for 
the  benefit  of  the  wife  (Montgomery  v.  Delaware  Ins.  Co.,  67  S.  C. 
399,  45  S.  E.  934).  But  an  oral  permission  for  an  insured  to  take 
out  other  insurance,  though  prohibited  by  the  policy,  will  not 
justify  an  assignee  of  the  insured  in  taking  out  other  insurance, 
even  though  the  permission  was  communicated  to  the  assignee 
while  acting  as  agent  for  the  original  insured  (Hower  v.  State  Ins. 
Co.,  58  Iowa,  51,  12  N.  W.  79).  The  court  says  that  it  can  be  con- 
ceived that  the  insurer  might  be  willing  that  the  original  insured 
should  have  additional  insurance,  and  not  be  willing  that  his  as- 
signee should,  as  the  moral  hazard  depends  mainly  on  the  character 
of  the  insured. 


2.   POWEBS   OF   OFFICERS   AND   AGENTS   IN   GENEBAI.. 

(a>  Liability  of  Insurer  to  estoppel  by  acts,  couduct,  or  statements  of 
officers  and  agents. 

(b)  Powers  of  officers  and  agents  in  general. 

(c)  Powers  of  officers. 

(d)  Powers  of  general  agents. 

(e)  Powers  of  agents  authorized  to  countersign  and  Issue  policies,  re- 

ceive premiums,  and  consent  to  changes. 

(f )  Powers  of  local  agents. 

(g)  Powers  of  soliciting  agents. 

(h)  Powers  of  collectors  and  clerts, 
(1)  Powers  of  adjusters, 
(j)  Powers  of  persons  employed  by  agents, 
(k)  Powers  of  agents  whose  commissions  have  been  revoked, 
(1)  Powers  of  brokers  and  temporary  agents, 
(m)  Evidence  of  authority, 
(n)  Statutory  provisions. 

(o)  Mutual  benefit  societies — ^Powers  of  general  officers,  local  lodges, 
and  officers  of  local  lodges. 

(a)   Iiiability  of  insurer  to  estoppel  by  acts,  conduct,  or  statements  of 
officers  and  agents. 

As  insurance  contracts  are  written  almost  exclusively  by  cor- 
porations, it  follows  that  the  business  must,  on  the  part  of  the  in- 
surer, be  carried  on  through  the  medium  of  representatives — of- 
ficers and  agents.  For  the  acts  and  statements  of  such  representa- 
tives, within  the  scope  of  their  employment,  the  insurance  com- 
panies are  liable  the  same  as  other  corporations,  the  general  rules 
governing  the  liability  of  a  principal  for  the  acts  of  an  agent  apply- 
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ing.  In  fact,  the  insurer  is  strictly  held  to  account  for  the  acts  of 
its  agent.  An  insurer  will,  as  a  general  rule,  be  estopped  to  insist 
on  the  invalidity  of  a  policy,  if  its  officers  or  agents  have,  by  their 
acts,  conduct,  or  statements,  within  the  real  or  apparent  scope  of 
their  employment,  misled  the  insured  to  believe  that  the  policy  is 
regarded  as  a  valid  and  subsisting  contract. 

Reference  may  be  made  to  France  v.  JEtna  Life  Ins.  Co.,  9  Fed.  Cas. 
657;  Pacific  Mut  Life  Ins.  Co.  v.  Snowden,  58  Fed.  342,  7  C.  C. 
A.  264,  12  U.  S.  App.  704;  Queen  Ins.  Co.  v.  Union  Bank  &  Trust 
Co.,  Ill  Fed.  697,  49  C.  C.  A.  555;  Cronin  v.  Fire  Ass'n  of  Phila- 
delphia, 119  Mich.  74,  77  N.  W.  648 ;  4  Morgan  v.  Illinois  Ins.  Co., 
130  Mich.  427,  90  N.  W.  40;  Franklin  v.  Atlantic  Fire  Ins.  Co., 
42  Mo.  456;  Northmp  v.  Mississippi  Valley  Ins.  Co.,  47  Mo.  435,  4 
Am.  Rep.  337;  Ormsby  v.  Laclede  Farmers'  Mut.  Fire  Ins.  Co., 
98  Mo.  App.  371,  72  S.  W.  139 ;  Millville  Mut.  Fire  &  Marine  Ins. 
Co.  V.  Workingmen's  Bldg.  &  Loan  Ass'n  of  Camden,  5  N.  J.  Law 
J.  27 ;  Blass  v.  Agricultural  Ins.  Co.,  162  N.  T.  639,  57  N.  E.  1104, 
affirming  18  App.  Div.  481,  46  N.  Y.  Supp.  392;  Northam  v.  In- 
ternational Ins.  Co.,  165  N.  Y.  666,  59  N.  E.  1127,  affirming  45 
App.  Div.  177,  61  N.  X.  Supp.  45 ;  Quinn  v.  Metropolitan  Life  Ins.  Co., 
10  App.  Div.  483,  41  N.  Y.  Supp.  1060;    Dayton  Ins.  Co.  v.  Kelly, 

24  Ohio  St.  345,  15  Am.  Rep.  612;  Amazon  Ins.  Co.  v.  Wall,  31 
Ohio  St.  628,  27  Am.  Rep.  533 ;  Queen  Ins.  Co.  v.  Harris,  2  Wkly. 
Notes  Cas.  (Pa.)  220 ;    Wachter  v.  Phoenix  Assur.  Co.,  132  Pa.  428, 

19  Atl.  289,  19  Am.  St.  Rep.  600;  Walsh  v.  Dwelling  House  Ins. 
Co.,  2  Lack.  Leg.  N.  (Pa.)  125;  Hoxsie  v.  Providence  Mut.  Fire 
Ins.  Co.,  6  R.  I.  517 ;  Montgomery  v.  Delaware  Ins.  Co.,  67  S.  C. 
399,  45  S.  E.  934;  Fire  Ass'n  v.  Miller,  2  Willson,  Civ.  Cas.  Ct. 
App.  (Tex.)  §  333;    Home  Forum  Ben.  Order  of  Illinois  v.  Jones, 

20  Tex.  Civ.  App.  68,  48  S.  W.  219 ;    Continental  Ins.  Co.  v.  Kasey, 

25  Grat.  (Va.)  268,  18  Am.  Rep.  681 ;  American  Ins.  Co.  v.  Gallatin, 
48  Wis.  36,  3  N.  W.  772. 

The  application  of  the  rule  thus  broadly  stated  is  fully  discussed 
in  subsequent  briefs,  dealing  with  the  application  of  the  doctrine  of 
estoppel  and  waiver  to  varying  facts.  However,  certain  apparent 
exceptions  may  be  noted  here.  On  the  theory  that  preliminary  oral 
negotiations  are  merged  in  a  written  contract,  it  is  held  that  an  in- 
surer is  not  bound  by  representations  made  by  an  agent  prior  to  the 
issuance  of  a  policy. 

Dircks  v.  German  Ins.  Co.,  34  Mo.  App.  81;  East  Texas  Fire  Ins.  Co. 
V.  Blum,  76  Tex.  653,  13  S.  W.  572. 

By  some  courts  it  has  been  held  that  an  insurer  is  not  bound  by 
statements  of  an  agent,  after  loss,  that  a  clause  prohibiting  aliena- 
tion will  not  be  relied  on.    This  view  is  taken  in  Card  v.  Phoenix 
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Ins.  Co.,  4  Mo.  App.  424,  on  the  ground  that  the  condition  against 
alienation  is  not  in  the  nature  of  a  forfeiture,  and  that  a  waiver 
thereof  requires  a  consideration  to  support  it.  The  rule  is  also  sup- 
ported by  Findlay  v.  Union  Mut.  Fire  Ins.  Co.,  74  Vt.  211,  52  Atl. 
429,  93  Am.  St.  Rep.  885,  where  it  is  said  that,  as  the  policy  be- 
came void  by  the  violation  of  the  nonalienation  clause,  the  state- 
ment of  the  agent  after  loss  could  not  induce  the  insured  to  omit 
anything  to  his  detriment,  so  as  to  create  an  estoppel.  In  Rogers 
v.  Phenix  Ins.  Co.,  121  Ind.  570,  23  N.  E.  498,  the  court  held  that  a 
statement  by  an  agent,  before  the  execution  of  a  policy,  that  a  rule 
of  the  company  permitting  the  vacancy  of  property  for  30  days 
formed  a  part  of  the  contract,  and  annulled  the  condition  against 
vacancy,  did  not  estop  the  insurer  from  insisting  on  a  forfeiture,  as 
the  existence  of  the  rule  did  not  prevent  the  insurer  from  providing 
against  a  vacancy  by  a  condition  in  the  policy.  And  in  Quinsiga- 
mond  Lake  Steamboat  Co.  v.  Phoenix  Ins.  Co.,  172  Mass.  367,  52 
N.  E.  531 ;  Id.,  177  Mass.  10,  58  N.  E.  174,  it  was  said  that  an  in- 
surer was  not  estopped  from  relying  on  a  condition  against  vacancy 
because  a  local  board  of  underwriters,  of  which  the  insurer  was  a 
member,  had,  after  the  issuance  of  the  policy,  voted  to  permit  the 
building  insured  to  be  vacant  without  extra  charge,  as  there  were 
no  dealings  between  the  insured  and  the  insurer  in  regard  to  the 
board's  action,  and  the  insurer  had  no  knowledge  that  the  insured 
relied  thereon.  An  insurer  is  likewise  not  liable  for  misstatements 
by  an  agent  in  regard  to  the  conditions  of  a  policy  which  the  in- 
sured has  deposited  with  the  agent,  as  the  insured  has,  by  deposit- 
ing the  policy  with  the  agent,  made  the  latter  his  own  agent  (Har- 
rison V.  Hartford  Fire  Ins.  Co.  [C.  C]  30  Fed.  862). 

(b)   Foirers  of  officers  and  agents  in  general. 

In  regard  to  the  authority  of  insurance  agents  to  waive  for- 
feitures and  conditions  in  policies,  there  is  a  veritable  maze  of 
conflicting  authorities.  As  to  the  condition  of  the  law  on  this  sub- 
ject, it  is  stated  by  Brannon,  J.,  in  Maupin  v.  Scottish  Union  & 
National  Ins.  Co.,  53  W.  Va.  557,  45  S.  E.  1003 :  "Upon  this  sub- 
ject of  the  power  of  agents  to  waive  conditions  imposing  on  the 
party  insured  duties  proper  for  the  protection  of  the  insuring  com- 
pany, there  is  a  world  of  decisions,  and  they  are  a  wilderness  of 
conflicting  cases."  He  further  says  that  to  attempt  anything  like 
a  review  of  the  authorities  in  detail  would  be  only  "to  grope  and 
wander"  in  a  "wilderness."     Still,  it  is  highly  important  that  the 
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rules  governing  in  the  various  jurisdictions  should  be  ascertained, 
and  the  differences  pointed  out.  The  conflict  among  the  authorities 
is  largely  due  to  the  fact  that  they  have  dealt  with  questions  in- 
volving agents  of  different  classes  or  agents  with  specially  limited 
authority.  But,  as  said  in  Imperial  Fire  Ins.  Co.  v.  Dunham,  117 
Pa.  4'60,  12  Atl.  668,  2  Am.  St.  Rep.  686,  corporations,  of  neces- 
sity, act  through  the  agency  of  persons  authorized  to  act  for  them, 
and  the  act  of  the  agent  is  in  all  respects  to  be  regarded  as  the  act 
of  the  corporation  itself.  Therefore,  it  may  unquestionably  be  said 
that  the  weight  of  modern  authority  supports  the  doctrine  that  an 
agent  who  is  intrusted  with  the  business  of  the  company  for  his 
locality  has  power,  in  the  absence  of  provisions  to  the  contrary,  to 
modify  or  altogether  waive  a  condition  in  a  poUcy  issued  through 
his  agency. 

Reference  may  be  made  to  Silverberg  v.  Phenix  Ins.  Co.,  67  Cal.  36, 
7  Pac.  38 ;  New  Orleans  Ins.  Co.  v.  O'Brian,  8  Ky.  Law  Rep.  785 ; 
Anthony  v.  German-American  Ins.  Co.,  48  Mo.  App.  65 ;  Home 
Fire  Ins.  Co.  v.  Kuhlman,  58  Neb.  488,  78  N.  W.  936,  76  Am.  St. 
Rep.  Ill ;  Whltwell  v.  Putnam  Fire  Ins.  Co.,  6  Lans.  (N.  Y.)  166 ; 
Harrington  v.  Franklin  Fire  Ins.  Co.,  142  N.  T.  640,  37  N.  E.  567, 
affirming  66  Hun,  628,  21  N.  Y.  Supp.  31;  Insurance  Co.  v.  Wil- 
liams, 39  Ohio  St.  584,  48  Am.  Rep.  474;  Hardwick  v.  State  Ins. 
Co.,  23  Or.  290,  31  Pac.  656 ;  Coles  v.  Jefferson  Ins.  Co.,  41  W.  Va. 
261,  23  S.  E.  732;  Alexander  v.  Continental  Ins.  Co.,  67  Wis.  422, 
30  N.  W.  727,  58  Am.  Rep.  869. 

In  the  Alexander  Case  it  is  said  that  this  rule  is  absolutely  neces- 
sary for  the  protection  of  the  insured.  He  deals  with  no  one  but 
the  agent,  and  the  company  cannot  deal  with  its  patrons  in  any 
other  way.  Justice  and  law  therefore  require  that  the  company 
shall  be  held  to  sanction  what  the  agent  agrees  to,  and  on  which 
the  insured  relies. 

In  the  early  case  of  Evans  v.  Trimountain  Mut.  Fire  Ins.  Co.,  9 
Allen  (Mass.)  329,  the  court  took  the  position  that  the  officers  of  a 
mutual  insurance  company  have  no  power  to  waive  express  stipula- 
tions of  their  policies  or  by-laws  which  relate  to  the  substance  of 
the  contract,  and  in  Leonard  v.  American  Ins.  Co.,  97  Ind.  299,  the 
court  held  that  a  charter  provision  against  incumbrances  could  not 
be  waived  by  an  officer  of  the  company.  But  in  Swedish-American 
Ins.  Co.  V.  Knutson,  67  Kan.  71,  72  Pac.  526,  100  Am.  St.  Rep.  382, 
it  is  said  that  the  better  rule  is  that  there  is  no  distinction  be- 
tween mutual  and  stock  companies  in  respect  to  the  power  of  of- 
ficers and  agents  to  waive  the  provisions  of  their  policies  and  by- 
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laws.  This  rule  is  also  supported  by  Ormsby  v.  Laclede  Farmers' 
Mutual  Fire  &  Lightning  Ins.  Co.,  98  Mo.  App.  371,  72  S.  W.  139. 
The  latter  view  appears  also  to  be  shared  by  the  Pennsylvania  com- 
mon pleas  court  in  Uhler  v.  Farmers'  American  Fire  Ins.  Co.,  4 
Leg.  Gaz.  (Pa.)  354. 

<o)   Powers  of  officers. 

The  president  of  an  insurance  company,  who  is  in  general  charge 
of  its  business,  will,  in  the  absence  of  provisions  to  the  contrary,  be 
presumed  to  have  power  to  waive  forfeitures. 

Dilleber  v.  Knickerbocker  Life  Ins.  Co.,  76  N.  Y.  567;  Traders'  Mut. 
Life  Ins.  Co.  v.  Johnson,  65  N.  B.  634,  200  III.  359. 

But  the  president  of  a  live-stock  insurance  company,  whose  busi- 
ness is  to  insure  against  loss  by  death  of  live  stock,  will  not  be  pre- 
sumed to  have  authority  to  impose  a  liability  on  the  company  for 
stock  intentionally  destroyed  (Tripp  v.  Northwestern  Live-Stock 
Ins.  Co.,  91  Iowa,  278,  59  N.  W.  1).  Though  the  rules  of  an  insur- 
ance company  require  special  risks  to  be  acted  on  by  a  committee, 
the  president  of  the  company,  in  whom  is  vested  the  general  super- 
vision of  its  affairs,  can  issue  a  policy  on  a  special  risk  without  ac- 
tion by  the  committee,  he  waiving  such  action  (Merchants'  & 
Manufacturers'  Ins.  Co.  v.  Curran,  45  Mo.  142,  100  Am.  Dec.  361). 

Like  the  president,  the  secretary  of  an  insurer  has  the  power  to 
waive  conditions  and  forfeitures,  unless  his  authority  is  expressly 
restricted. 

Reference  may  be  made  to  Tlefenthal  v.  Citizens'  Mut.  Fire  Ins.  Co., 
53  Mich.  306,  19  N.  W.  9;  Nebraska  Mercantile  Mut.  Ins.  Co.  v. 
Sasek,  64  Neb.  17,  89  N.  W.  428;  Conover  v.  Mutual  Ins.  Co.,  1 
N.  T.  290,  affirming  3  Denio,  254;  Buchanan  v.  Exchange  Fire 
Ins.  Co.,  61  N.  T.  26 ;  Haas  v.  Montauk  Fire  Ins.  Co.,  49  Hun,  272, 
1  N.  Y.  Supp.  895 ;  Stolle  v.  iEtna  Fire  &  Marine  Ins.  Co.,  10  W. 
Va.  546,  27  Am.  Rep.  593. 

This  power  of  a  secretary  to  waive  a  forfeiture  is  also  shared  by 
the  assistant  secretary  (Piedmont  &  A.  Life  Ins.  Co.  v.  McLean, 
31  Grat.  [Va.]  517),  except  where  the  authority  of  the  assistant  sec- 
retary is  restricted  (Williams  v.  Maine  State  Relief  Ass'n,  89  Me. 
158,  36  Atl.  63).  The  secretary  is  not  limited  to  any  particular 
place  for  the  exercise  of  this  power,  but  may  waive  a  forfeiture  at 
a  place  other  than  the  general  office,  just  so  that  he  is  at  the  time 
engaged  in  the  discharge  of  the  general  duties  of  his  office  and  in 
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the  business  of  the  corporation.  Thus,  a  secretary  of  a  life  insur- 
ance company,  who  has  his  office  in  one  state,  may  waive  a  con- 
dition while  on  business  for  the  corporation  in  another  state.  (Has- 
tings V.  Brooklyn  Life  Ins.  Co.,  138  N.  Y.  473,  34  N.  E.  289,  re- 
versing 17  N.  Y.  Supp.  333,  63  Hun,  624.)  An  officer  who  has 
authority  to  consent  to  a  change  of  location  of  property  insured  has 
power  to  waive  a  condition  requiring  written  permission  to  such 
change  (Illinois  Live  Stock  Ins.  Co.  v.  Koehler,  58  111.  App.  557). 

In  Spitz  V.  Mutual  Ben.  Life  Ass'n,  5  Misc.  Rep.  245,  25  N.  Y.  Supp. 
469,  the  certificate  provided  that  a  waiver  of  any  forfeiture  must 
be  in  writing,  signed  by  the  secretary  and  one  other  oflScer  previ- 
ously authorized  by  the  board  of  directors  or  executive  committee, 
but  no  form  of  waiver  was  prescribed,  nor  was  the  authority  re- 
quired to  be  in  writing.  Insured  incurred  a  forfeiture  by  nonpay- 
ment of  premiums,  and  afterwards  paid  the  premiums  to  the  com- 
pany's assistant  cashier,  taking  therefor  receipts  purporting  to 
have  been  signed  by  the  secretary  and  cashier.  It  was  held  that, 
as  it  would  be  presumed  that  the  officers  signing  and  issuing  the 
receipts  were  duly  authorized,  the  assistant  cashier's  denial  of 
authority  only  created  a  conflict  of  evidence  requiring  a  submission 
of  that  question  to  the  jury. 

(d)   FoTvers  of  general  agents. 

The  extent  of  an  agent's  power  to  waive  conditions  and  for- 
feitures is,  of  course,  dependent  on  the  extent  of  his  authority  to 
act  for  the  insurer.  If  he  is  a  general  agent,  his  power  to  waive 
conditions  and  forfeitures  is,  according  to  the  weight  of  authority, 
coextensive  with  that  of  the  insurance  company  itself. 

Reference  may  be  made  to  King  v.  Cox,  63  Ark.  204,  37  S.  W.  877 ;  Kru- 
ger  V.  Western  Fire  &  Marine  Ins.  Co.,  72  Cal.  91,  13  Pac.  156,  1 
Am.  St  Rep.  42;  Farmers'  &  Merchants'  Ins.  Co.  v.  Nixon,  2  Colo. 
App.  265,  30  Pac.  42 ;  Continental  Ins.  Co.  v.  Ruckman,  127  111.  364, 
20  N.  E.  77,  11  Am.  St.  Rep.  121,  afiirming  29  111.  App.  404;  Ger- 
man Ins.  Co.  V.  Gray,  43  Kan.  497,  23  Pac.  637,  8  L.  R.  A.  70,  19 
Am.  St.  Rep.  150;  Niagara  Fire  Ins.  Co.  v.  Johnson,  4  Kan.  App. 
16,  45  Pac.  789 ;  Jackson  v.  German  Ins.  Co.,  27  Mo.  App.  62 ;  Car- 
roll V.  Charter  Oak  Ins.  Co.,  10  Abb.  Prac.  N.  S.  (N.  T.)  166 ;  Van 
Allen  V.  Farmers'  Joint  Stock  Ins.  Co.,  4  Hun  (N.  T.)  413 ;  Hotch- 
klss  V.  Germania  Fire  Ins.  Co.,  5  Hun  (N.  Y.)  90 ;  Thayer  v.  Agri- 
cultural Ins.  Co.,  Id.  566;  Walsh' v.  Hartford  Fire  Ins.  Co.,  9 
Hun  (N.  Y.)  421;  McArthur  v.  Globe  Mut.  Life  Ins.  Co.,  14  Hun 
(N.  Y.)  348;  Driscoll  v.  German- Amer.  InSi  Co.,  74  Hun,  153,  26 
N.  Y.  Supp.  646;  Lewis  v.  Guardian  Fire  &  Life  Ins.  Co.,  93  App. 
Dlv.  157,  87  N.  Y.  Supp.  525 ;  Roby  v.  American  Central  Ins.  Co., 
11  N.  Y.  St.  Rep.  93;  Pitney  v.  Glens  Falls  Ins.  Co.,  65  N.  Y.  6; 
Titus  V.  Glens  Falls  Ins.  Co.,  81  N.  Y.  410,  8  Abb.  N.  C.  315 ;  Palmer 
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V.  Phoenix  Mut.  Life  Ins.  Co.,  84  N.  Y.  63;  Steen  v.  Niagara  Fire 
Ins.  Co.,  89  N.  Y.  315*  42  Am.  Rep.  297;  Wood  v.  American  Fire 
Ins.  Co.,  149  N.  X.  382,  44  N.  E.  80,  52  Am.  St.  Rep.  733 ;  Warner 
V.  Peoria  Marine  &  Fire  Ins.  Co.,  14  Wis.  318. 

Usually  the  powers  of  agents  representing  life  insurance  com- 
panies are  regarded  as  more  limited  than  those  of  agents  acting  for 
fire  insurance  companies.  But  with  reference  to  waiver,  no  dis- 
tinction seems  to  be  made  between  the  power  of  a  general  agent  of 
a  life  insurance  company  and  that  of  a  fire  insurance  company,  for 
the  rule  is  that  the  waiver  of  a  condition  in  a  policy  of  life  insur- 
ance by  a  general  agent  is  within  the  apparent  scope  of  his  au- 
thority. 

Knarston  v.  Manhattan  Life  Ins.  Co.,  24  Cal.  74,  56  Pac.  773 ;  McGowan 
V.  Charter  Oak  Life  Ins.  Co.,  16  Fed.  Gas.  125;  Dean  v.  .SJtna 
Life  Ins.  Co.,  2  Hun  (N.  Y.)  358,  4  Thomp.  &  C.  497. 

This  authority  of  general  agents  to  waive  conditions  is  shared  by 
state  managers  of  foreign  companies.  Such  managers  are  pre- 
sumed, in  the  absence  of  evidence  to  the  contrary,  to  have  the 
power  of  executive  officers  in  respect  to  waiving  conditions  of  a 
policy. 

Hartford  Life  &  Annuity  Ins.  Co.  v.  Hayden's  Adm'r,  90  Ky.  39,  13  S. 
W.  585 ;  Crutchfield  v.  Union  Cent.  Life  Ins.  Co.,  23  Ky.  Law  Rep. 
2300,  67  S.  W.  67. 

(e)   Fowera  of  agents  authorized  to  connterslgn  and  issue  policies,  re- 
ceive premiums,  and  consent  to  changes. 

The  power  of  general  agents  to  waive  conditions  and  forfeitures 
is  also  conceded  to  agents  authorized  to  issue  and  deliver  policies. 
Such  agents  are  regarded  as  having  the  same  power  to  waive  con- 
ditions in  policies  as  the  companies  themselves,  and  can  therefor 
waive  conditions  and  forfeitures. 

This  Is  asserted  in  Continental  Ins.  Co.  v.  Brooks,  131  Ala.  614,  30 
South.  876 ;  German-American  Ins.  Co.  v.  Humphrey,  62  Ark.  348, 
35  S.  W.  428,  54  Am.  St.  Rep.  297;  Waterbury  v.  Dakota  Fire  & 
Marine  Ins.  Co.,  6  Dak.  468,  43  N.  W.  697;  Metropolitan  Life  Ins. 
Co.  V.  Sullivan,  112  111.  App.  500;  Niagara  Fire  Ins.  Co.  v.  Brown, 
123  HI.  356,  15  N.  B.  166,  affirming  24  111.  App.  224;  Home  Ins. 
Co.  V.  Duke,  84  Ind.  253;  German-American  Ins.  Co.  v.  Yeagley 
(Ind.  Sup.)  71  N.  E.  897;  Mattocks  v.  Des  Moines  Ins.  Co.,  74 
Iowa,  233,  37  N.  W.  174;  American  Cent.  Ins.  Co.  v.  McLanathan, 
11  Kan.  533;  German  Ins.  Co.  v.  Allen  (Kan.)  77  Pac.  529;  Mil- 
waukee Mechanics'  Ins.  Co.  v.  Brown,  3  Kan.  App.  225,  44  Pac. 


2480  ESTOPPEL  AND   WAIVER. 

35;  Westchester  Fire  Ins.  Co.  v.  Barle,  33  Mich.  143;  Parsons  v. 
Knoxville  Fire  Ins.  Co.,  132  Mo.  583,  31  S.  W.  117,  34  S.  W.  476; 
Burnham  v.  Greenwich  Ins.  Co.,  63  Mo.  App.  85;  Brennen  v.  Con- 
necticut Fire  Ins.  Co.,  74  S.  W.  406,  99  Mo.  App.  718;  Carroll  v. 
Charter  Oak  Ins.  Co.,  40  Barb.  (N.  T.)  292;  Brooks  v.  Erie  Fire 
Ins.  Co.,  78  N.  Y.  Supp.  748,  76  App.  Div.  275 ;  Benjamin  v.  Pala- 
tine ins.  Co.,  80  App.  Div.  260,  80  N.  Y.  Supp.  256 ;  Ohio  Farmers' 
Ins.  Co.  V.  Burget,  17  Ohio  Cir.  Ct.  R.  619,  9  O.  C.  D.  369 ;  Ameri 
can  Cent.  Ins.  Co.  v.  McCrea,  8  Lea  (Tenn.)  513,  41  Am.  Rep.  647 
Sun  Mut.  Ins.  Co.  v.  Texarkana  Foundry  &  Machine  Co.,  15  S.  W. 
34,  4  Willson,  Civ.  Cas.  Ct.  App.  §  31 ;  Woolpert  v.  Franklin  Ins, 
Co.,  42  W.  Va.  647,  26  S.  B.  521 ;  Miner  v.  Phoenix  Ins.  Co.,  27  Wis, 
693,  9  Am.  Rep.  479;  Winans  v.  Allemania  Fire  Ins.  Co.,  38  Wis, 
342;  Schomer  v.  Hekla  Fire  Ins.  Co.,  50  Wis.  575,  7  N.  W.  544 
Kahn  v.  Traders'  Ins.  Co.,  4  Wyo.  419,  34  Pac.  1059,  62  Am.  St.  Rep. 
47. 

This  rule  is  inferentially  approved  in  Cave  v.  Home  Ins.  Co.,  35 
S.  E.  577,  57  S.  C.  347,  though  the  court  there  regarded  it  as  a  ques- 
tion for  the  jury  whether  an  agent  who  issued  a  policy  could  sub- 
'  sequently  waive  a  condition  therein.  But  in  the  early  case  of  Wall 
V.  Home  Ins.  Co.,  21  N.  Y.  Super.  Ct.  597,  the  superior  court  of 
New  York  took  the  position  that  an  agent  authorized  to  issue  poli- 
cies did  not  have  power  to  waive  stipulations  therein,  especially 
after  a  forfeiture  had  attached.  However,  it  is  to  be  noted  that  this 
doctrine  does  not  now  prevail  in  that  state. 

Bobbins  v.  Insurance  Co.,  149  N.  Y.  484,  44  N.  E.  159 ;  Wood  v.  Insur- 
ance Co.,  149  N.  Y.  385,  44  N.  E.  80,  52  Am.  St.  Rep.  733. 

The  doctrine  stated  is  broad  in  its  application,  and  embraces 
practically  all  persons  empowered  to  conclude  insurance  contracts 
without  first  referring  the  negotiations  to  their  principals.  Thus, 
an  agent  who  has  full  power  to  effect  contracts  of  insurance,  to  fix 
rates  of  premiums,  to  consent  to  changes,  to  make  indorsements 
and  cancel  policies,  and  to  exercise  supervision  over  the  property 
insured,  has  power  to  dispense  with  conditions  and  waive  for- 
feitures arising  from  breaches  thereof,  in  the  absence  of  limitations 
on  his  authority  known  to  the  insured. 

Viele  V.  Germania  Ins.  Co.,  26  Iowa,  9,  96  Am.  Dec.  83;  Pechner  v. 
Phcenix  Ins.  Co.,  65  N.  Y.  195,  affirming  6  Lans.  411 ;  Frankfurter 
V.  Home  Ins.  Co.,  6  Misc.  Rep.  49,  26  N.  Y.  Supp.  81;  Grubbs  v. 
North  Carolina  Home  Ins.  Co.,  108  N.  C.  472,  13  S.  B.  236,  23  Am. 
St.  Rep.  62;  Georgia  Home  Ins.  Co.  v.  Kinnier's  Adm'x,  28  Grat 
(Va.)  88. 
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Likewise  an  agent  authorized  to  issue  policies,  consent  to  as- 
signments or  transfers,  receive  premiums,  and  attend  to  all  other 
duties  and  business,  of  the  agency,  has  power  to  modify  the  con- 
ditions in  the  policy  after  its  execution. 

Wheeler  v.  Watertown  Fire  Ins.  Co.,  131  Mass.  1;  North  Berwick  Co. 
V.  New  England  F.  &  M.  Ins.  Co.,  52  Me.  336;  Wall  v.  Amazon 
Ins.  Co.,  2  Wkly.  Law  Bui.  333,  T  Ohio  Dec.  408. 

So,  where  an  agent  has  authority  to  indorse  or  consent  to  changes 
or  transfers,  he  can  waive  forfeitures  arising  out  of  such  changes. 

McCabe  v.  Dutchess  County  Mut  Ins.  Co.,  14  Hun  (N.  T.)  599;  Ben- 
ninghoff  v.  Agricultural  Ins.  Co.,  93  N.  T.  495;  Manchester  v. 
Guardian  Ins.  Co.,  151  N.  T.  88,  45  N.  E.  381,  56  Am.  St.  Rep.  600; 
Imperial  Fire  Ins.  Co.  v.  Dunham,  117  Pa.  460,  12  Atl.  668,  2  Am. 
St.  Rep.  686. 

Similarly,  an  agent  who  has  authority  to  insert  conditions  in  poli- 
cies which  he  issues  also  has  power  to  waive  strict  performance  of 
such  conditions  (Manufacturers'  &  Merchants'  Mutual  Ins.  Co.  v. 
Armstrong,  145  111.  469,  34  N.  E.  553).  But  in  Parker  v.  Rochester 
German  Ins.  Co.,  162  Mass.  479,  49  N.  E.  179,  it  was  held  that  an 
agent,  having  authority  to  assent  to  the  removal  of  insured  prop- 
erty after  insurance,  could  not  consent  to  such  removal  except  by 
writing,  where  the  standard  policy  law  requires  modifications  and 
additional  provisions  to  be  written  on  the  policy.  In  some  juris- 
dictions it  is  held  that  agents  merely  authorized  to  countersign 
policies  and  receive  premiums  can  only  waive  conditions  at  the  time 
of  the  execution  of  the  policy, 

Casslmus  v.  Scottish  Union  &  National  Ins.  Co.,  135  Ala.  256,  33  South. 
163 ;  Long  Creek  Bldg.  Ass'n  v.  State  Ins.  Co.,  29  Or.  569,  46  Pac. 
366 ;  Williams  vr  Niagara  Fire  Ins.  Co.,  50  Iowa,  561 ;  Gloucester 
Mfg.  Co.  T.  Howard  Fire  Ins.  Co.,  6  Gray  (Mass.)  497,  66  Am.  Dec. 
376. 

(f)   Powers  of  local  agents. 

The  term  "local  agent"  does  not  in  itself  convey  any  meaning 
as  to  the  extent  of  the  agent's  power.  It  simply  means  that  the 
agent  represents  the  company  at  a  particular  place  or  locality. 

It  may,  however,  be  generally  assumed  that  a  local  agent  is  in- 
trusted vdth  the  business  of  the  company  in  his  locality.  If  he  is, 
he  has  general  authority  to  act  for  the  company,  and  can  waive 
B.B.lHs.— 156 
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conditions  and  forfeitures,  unless  his  authority  is  specifically  limit- 
ed, to  the  knowledge  of  the  insured. 

This  principle  is  supported  by  Arkansas  Ins.  Co.  v.  Bostick,  27  Ark. 
539;  Woodbury  Savings  Bank  v.  Charter  Oak  Fire  Ins.  Co.,  31 
Conn.  517 ;  'New  England  F.  &  M.  Ins.  Co.  v.  Schettler,  38  111.  166 ; 
Reaper  City  Ins.  Co.  v.  Jones,  62  111.  458;  Phenix  Ins.  Co.  v.  Hart, 
149  111.  513,  36  N.  E.  99i0;  Home  Ins.  Co.  v.  Karn,  19  Ky.  Law 
Rep.  273,  39  S.  W.  501 ;  Standard  Life  &  Ace.  Ins.  Co.  v.  Holloway, 
24  Ky.  Law  Rep.  1856,  72  S.  W.  796;  Schmidt  v.  Charter  Oak 
Life  Ins.  Co.,  2  Mo.  App.  339;  Wilson  v.  Genesee  Mut.  Ins.  Co., 
16  Barb.  (N.  T.)  511;  Whited  v.  Germania  Life  Ins.  Co.,  13  Hun 
(N.  T.)  191 ;  Culllnan  v.  Bowker,  40  Misc.  Rep.  439,  82  N.  Y.  Supp. 
707 ;  Whitwell  v.  Putnam  Fire  Ins.  Co.,  6  Lans.  (N.  ¥.)  166 ;  Pech- 
ner  v.  Phoenix  Ins.  Co.,  6  Lans.  (N.  Y.)  411 ;  Horton  v.  Home  Ins. 
Co.,  122  N.  C.  498,  29  S.  B.  944,  65  Am.  St.  Rep.  717;  Sparkman 
V.  Supreme  Council  American  Legion  of  Honor,  57  S.  C.  16,  35  S. 
B.  391 ;  Keeler  v.  Niagara  Fire  Ins.  Co.,  16  Wis.  523,  84  Am.  Dec 
714. 

The  rule  stated  applies  particularly  to  local  or  resident  agents  of 
foreign  insurance  companies.  As  said  in  Geib  v.  International  Ins. 
Co.,  10  Fed.  Cas.  157:  "Foreign  insurance  companies  are  from  ne- 
cessity compelled  to  act  by  agents.  Those  who  do  business  with 
them  must  necessarily  deal  with  agents.  Sound  public  policy,  pro- 
tection to  the  citizen,  require  that  these  companies  be  bound  by 
the  acts  and  conduct  of  their  agents  done  within  the  scope  of  their 
apparent  powers,  when  the  assured  knows  of  no  limitations  on  such 
powers." 

This  principle  Js  asserted  in  Davey  v.  Glens  Falls  Ins.  Co.,  7  Fed.  Cas. 
10 ;  Chamberlain  v.  British  American  Assur.  Co.,  80.  Mo.  App.  589 ; 
Goldwater  v.  Liverpool  &  London  &.  Globe  Ins.  Co.,  109  N.  Y.  618, 
15  N.  B.  895,  affirming  39  Hun,  176;  Georgia  Home  Ins.  Co.  v. 
Klnnier's  Adm'x,  28  Grat.  (Va.)  88;  Henschel  v.  Oregon  Fire  & 
Marine  Ins.  Co.,  4  Wash.  476,  30  Pac.  735,  31  Pac.  332,  765 ;  Palmer 
V.  St.  Paul  Fii:e  &  Marine  Ins.  Co.,  44  Wis.  201. 

The  authority  of  a  local  agent  to  waive  conditions  is  not  limited 
to  the  policies  he  has  actually  issued,  but  he  may  waive  conditions 
in  a  policy  issued  by  another  agency  on  property  in  the  vicinity 
of  his  town,  and  nearer  thereto  than  to  the  agency  from  which  the 
policy  was  issued  (St.  Paul  Fire  &  Marine  Ins.  Co.  v.  Parsons,  47 
Minn.  352,  50  N.  W.  240).  However,  it  is  to  be  noted  that  in  some 
of  the  earlier  cases  a  local  agent  authorized  to  issue  or  countersign 
policies  was  denied  the  power  to  waive  conditions.    Thus,  it  was 
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intimated  in  Ayres  v.  Home  Ins.  Co.,  17  Iowa,  176,  85  Am.  Dec. 
553,  that  a  local  agent  would  not  be  presumed  to  have  authority  to 
waive  a  condition  against  a  transfer  of  the  property  insured ;  and 
in  Kyte  v.  Commercial  Union  Assur.  Co.,  144  Mass.  43,  10  N.  E. 
518,  it  was  held  that  a  local  agent  with  authority  to  receive  pre- 
miums and  issue  policies  has  no  authority,  as  such,  to  waive  the 
terms  and  conditions  of  a  policy.  Similarly,  it  was  said  by  a  di- 
vided court  in  Merserau  v.  Phoenix  Mut.  Life  Ins.  Co.,  66  N.  Y.  274, 
that  a  local  agent  of  a  foreign  life  insurance  company  was  not  em- 
powered to  waive  conditions  as  to  the  payment  of  premiums  be- 
cause he  had  authority  to  issue  and  deliver  policies  and  receive 
premiums.  But  this  holding  is  inferentially  overruled  in  Gold- 
water  V.  Liverpool  &  London  &  Globe  Ins.  Co.,  109  N.  Y.  618,  15 
N.  E.  895,  affirming  39  Hun,  176,  where  it  is  said  in  the  opinion  by 
the  lower  court,  on  which  the  case  was  affirmed  by  the  Court  of 
Appeals,  that  the  powers  of  an  agent  of  a  foreign  corporation  are 
prima  facie  coextensive  with  the  duties  and  business  committed  to 
his  care  and  management,  and  that  whatever  the  company  can  law- 
fully do  itself  through  the  agency  of  its  executive  officers  at  its 
home  office  can,  in  general,  be  done  by  the  agent  who  represents  it 
ill  the  place  where  the  contract  is  made,  relative  to  the  business  of 
which  he  is  the  superintendent.  And  in  Murphy  v.  Southern  Life 
Ins.  Co.,  3  Baxt.  (Tenn.)  440,  27  Am.  Rep.  761,  it  was  held  that  a 
local  agent  of  a  foreign  life  insurance  company  acted  within  the 
scope  of  his  authority  in  extending  the  time  for  the  payment  of  a 
part  of  the  premium  due,  as  it  was  part  of  his  business  to  receive 
premiums  from  persons  having  policies. 

There  are  also  some  recent  authorities  which  place  a  limitatior; 
on  the  power  of  a  local  agent  to  waive  conditions  and  forfeitures. 
So,  it  is  said  in  Traders'  Ins.  Co.  v.  Cassell,  24  Ind.  App.  238,  56  N. 
E.  259,  that  a  local  agent  authorized  to  receive  applications,  write 
and  cancel  policies,  will  not  be  presumed  to  have  power  to  waive 
a  forfeiture  after  loss ;  and  in  Lippman  v.  jEtna  Ins.  Co.,  120  Ga. 
247,  47  S.  E.  593,  the  court  makes  the  bald  statement  that  a  local 
agent  whose  authority  is  to  receive  proposals  for  insurance  and  to 
deliver  policies,  signed  by  the  president  and  secretary  of  the  com- 
pany, and  countersigned  by  himself,  has  no  power  to  waive  a  for- 
feiture. But  attention  is  called  to  the  fact  that  the  acts  of  the  agent 
relied  on  as  a  waiver  in  the  Lippman  Case  occurred  after  loss,  and 
that  therefore  the  case  is  similar  to  the  Cassell  Case. 
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Owing  to  the  provision  in  the  Wisconsin  standard  policy  law  of 
1891,  that  a  condition  written  or  printed  on  a  policy  should  not  be 
inconsistent  with,  nor  a  waiver  of,  any  conditions  of  the  standard 
policy,  the  court  of  that  state  took  the  view  in  Bourgeois  v.  N.  W. 
Nat.  Ins.  Co.,  86  Wis.  <ft)6,  57  N.  W.  347,  that  a  local  agent  cannot, 
at  the  time  insurance  is  effected,  change  or  waive  the  provision  of 
the  standard  policy,  prohibiting  future  additional  insurance.  But 
the  court  is  careful  to  request  that  it  is  not  to  be  misunderstood  as 
deciding  anything  further  than  the  particular  question  involved  in 
the  case.  A  rule  similar  to  that  of  the  Bourgeois  Case  finds  support 
in  Walton  v.  Agricultural  Ins.  Co.,  116  N;  Y.  317,  22  N.  E.  443,  5 
L.  R.  A.  677.  It  was  there  held  that,  where  a  policy  required  the 
consent  of  an  insurer  at  its  home  office  to  a  transfer,  it  could  not 
be  shown  that  a  local  agent,  at  the  time  of  the  issuance  of  a  policy, 
was  informed  of  a  proposed  transfer  and  consented  orally  thereto. 

Where,  however,  a  local  agent  merely  has  authority  to  solicit  in- 
surance and  collect  premiums  and  remit  to  the  company,  he  has  no 
power  to  waive  any  of  the  conditions  of  a  policy  issued  by  the 
company. 

Robinson  v.  .^tna  Ins.  Co.,  128  Ala.  477,  30  South.  665 ;  Hausen  v.  Citi- 
zens' Ins.  Co.,  66  Mo.  App.  29. 

(g)    Powers  of  soliciting  agents. 

In  regard  to  the  power  of  a  soliciting  agent,  the  generally  ac- 
cepted doctrine  appears  to  be  that  an  agent  merely  authorized  to 
solicit  insurance,  deliver  policies,  and  collect  premiums  cannot,  after 
the  execution  of  a  policy,  wedve  any  of  its  conditions.  All  his  func- 
tions as  agent  have  then  ceased,  save  to  receive  premiums. 

This  doctrine  Is  supported  by  Queen  Ins.  Co.  y.  Young,  86  Ala.  424,  5 
South.  116,  11  Am.  St.  Rep.  51;  Phoenix  Ins.  Co.  v.  Copeland,  86 
Ala.  551,  6  South.  143,  4  L.  R.  A.  848 ;  Alabama  State  Mut.  Assur. 
Co.  V.  Long  Clothing  &  Shoe  Co.,  123  Ala.  667,  26  South.  655; 
American  Ins.  Co.  v.  Hampton,  54  Ark.  75,  14  S.  W.  1092;  Cedar 
Rapids  Ins.  Co.  v.  Shimp,  16  111.  App.  248;  Rockford  Insurance 
Co.  V.  Boirum,  40  III.  App.  129;  American  Ins.  Co.  v.  Walston, 
111  111.  App.  133;  Dickinson  County  v.  Mississippi  Valley  Ins.  Co., 
41  Iowa,  286;  Strickland  v.  Council  Bluffs  Ins.  Co.,  66  Iowa,  466, 
23  N.  W.  926;  Elliott  v.  Farmers'  Ins.  Co.,  114  Iowa,  153,  86  N. 
W.  224;  Tate  v.  Citizens*  Mut.  Fire  Ins.  Co.,  13  Gray  (Mass.)  79; 
Putnam  Tool.  Co.  v.  Fltchburg  Mut  Fire  Ins.  Co.,  145  Mass.  265, 
13  N.  E.  902 ;  Goldin  v.  Northern  Assurance  Co.,  46  Minn.  471,  49 
N.  E.  246;  Liverpool,  L.  &  G.  Ins.  Co.  v.  Sorsby,  60  Miss.  302; 
Eealey  v.  Imperial  Fire  Ins.  Co.,  5  Nev.  268;  Tabor  t.  Rockingham 
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Farmers'  Mut.  Fire  Ins.  Co.,  69  N.  H.  666,  45  Atl.  479;  Hastings 
V.  Brooklyn  Life  Ins.  Co.,  6  N.  T.  Supp.  374,  53  Hun,  631 ;  Wilson 
T.  Genesee  Mut.  Ins.  Co.,  14  N.  Y.  418,  reversing  16  Barb.  511 ; 
Strlngham  v.  St.  Nicholas  Ins.  Co.,  *42  N.  Y.  280,  4  Abb.  Dec.  815, 
5  Abb.  Praa  (N.  S.)  80;  Mersereau  v.  Phoenix  Mut.  Life  Ins.  Co., 
66  N.  Y.  274;  Travelers'  Ins.  Co.  v.  Myers,  62  Ohio  St.  529,  57  N. 
E.  458,  49  L.  R.  A.  760 ;  Crawford  County  Mut.  Ins.  Co.  v.  Cochran, 
88  Pa.  230;  Bourgeois  v.  Mutual  Fire  Ins.  Co.,  86  Wis.  402,  57  N. 
W.  38. 

This  rule  does  not,  of  course,  apply  to  conditions  precedent,  in 
those  jurisdictions  where  it  is  held  that  an  insurer  is  charged  with 
knowledge  obtained  by  its  soliciting  agent  at  the  time  the  contract 
is  entered  into.*  There  it  is  held  that  a  soliciting  agent  can  waive 
conditions  precedent,  as  the  agency  to  solicit  insurance  is  regarded 
as  carrying  with  it  the  implied  right  to  do  everything  necessary  to 
the  discharge  of  the  business  in  hand. 

Montgomery  v.  Lebanon  Town  Mut.  Fire  Ins.  Co.,  80  Mo.  App.  500; 
Home  Fire  Ins.  Co.  v.  Gurney,  76  N.  W.  553,  56  N6b.  306;  Sexton 
V.  Montgonaery  County  Mut.  Ins.  Co.,  9  Barb.  (N.  Y.)  191 ;  McCabe 
V.  Farm  Bldg.  Fire  Ins.  Co.,  14  Hun  (N.  Y.)  602 ;  Smith  v.  Home 
Ins.  Co.,  47  Hun  (N.  Y.)  30. 

But  although  a  soliciting  agent  can  waive  conditions  precedent, 
he  cannot,  even  at  the  time  of  issuing  a  policy,  bind  his  principal 
by  a  waiver  of  conditions  subsequent.  The  effect  to  be  given  fu- 
ture transactions  or  occurrences  should  be  embodied  in  the  policy 
itself. 

This  rule  is  supported  by  Smith  v.  Continental  Ins.  Co.,  6  Dak.  433, 
43  N.  W.  810;  Garretson  v.  Merchants'  &  Bankers'  Ins.  Co.,  81 
Iowa,  727,  45  N.  W.  1047;  Martin  v.  Farmers'  Ins.  Co.,  84  Iowa, 
516,  51  N.  W.  29 ;  Sowers  v.  Mutual  Fire  Ins.  Co.,  113  Iowa,  551,  85 
N.  W.  763;  Dryer  v.  Security  Fire  Ins.  Co.,  94  Iowa,  471,  62  N. 
W.  798;  Cornelius  v.  Farmers'  Ins.  Co.,  113  Iowa,  183,  84  N.  W. 
1037. 

In  Mitchell  v.  Lycoming  Mut.  Ins.  Co.,  51  Pa.  402,  it  was  held 
that  even  though  a  soliciting  agent  of  a  mutual  company  was  au- 
thorized to  approve  assignments  of  policies,  to  demand  payment  of 
assessment,  and,  when  required,  to  examine  into  the  circumstances 
of  a  loss,  yet  he  was  not  empowered  to  waive  a  forfeiture  arising 
out  of  a  violation  of  a  condition  against  subsequent  insurance. 
However,  if  an  agent  has  been  held  out  as  having  general  powers, 

1  For  a  discussion  of  this  subject,  see  post,  p.  2524. 
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the  insurer  will  be  bound  by  his  waivers,  unless  the  insured  has 
knowledge  of  the  limitations  on  the  agent's  authority. 

Bartholomew  v.  Merchants'  Ins.  Co.,  25  Iowa,  507,  96  Am.  Dec.  65; 

Phoenix  Ins.  Co.  v.  Spiers,  8  S.  W.  453,  87  Ky.  285,  10  Ky.  Law  Rep. 

254;   American  Ins.  Co.  v.  Gallatin,  48  Wis.  36,  3  N.  W.  772. 

An  agent  of  an  insurance  company,  with  authority  to  solicit  ap- 
plications and  collect  premiums,  has  authority  to  waive  a  provision 
in  the  policy  calling  for  payment  of  the  premiums  in  quarterly  in- 
stallments, and  to  accept  payment  of  the  entire  annual  premium  in 
advance  (Kerlin  v.  National  Ace.  Ass'n  of  Indianapolis,  8  Ind.  App. 
628,  35  N.  E.  39,  36  N.  E.  156).  And  if  a  soliciting  agent  empow- 
ered to  receive  premiums  is  intrusted  with  receipts  signed  in  blank, 
which  he  is  to  countersign  and  deliver  on  the  payment  of  a  pre- 
mium, he  can,  by  accepting  a  payment  with  knowledge  of  a  for- 
feiture, estop  the  company  from  insisting  on  such  forfeiture  (Walsh 
V.  yEtna  Life  Ins.  Co.,  30  Iowa,  133,  6  Am.  Rep.  664).  But  a  solicit- 
ing agent  with  mere  authority  to  collect  and  transmit  premiums 
does  not  have  power  to  waive  a  condition  requiring  the  prompt  pay- 
ment of  premiums  (Critchett  v.  American  Ins.  Co.,  53  Iowa,  404, 
5  N.  W.  543,  36  Am.  Rep.  230). 

A  medical  examiner  is  only  empowered  to  fill  out  the  medical 
receipt,  and  cannot  waive  an  answer  to  any  other  part  of  an  applica- 
tion for  insurance  (Leonard  v.  State  Mut.  Life  Assur.  Co.,  51  Atl. 
1049,  24  R.  I.  7,  96  Am.  St.  Rep.  698). 

(h)   Po-wers  of  collectors  and  clerks. 

An  insurance  agent  who  is  only  authorized  to  collect  and  for- 
ward premiums  does  not  have  power  to  waive  conditions  in  a  policy 
or  forfeitures  arising  out  of  breaches  thereof. 

Continental  Ins.  Co.  v.  Coons,  14  Ky.  Law  Rep.  110;  Bryan  v.  National 
Life  Ins.  Ass'n,  21  R.  I.  149,  42  Atl.  513;  Bast  Texas  Fire  Ins. 
Co.  V.  Blum,  76  Tex.  653,  13  S.  W.  572. 

.  An  exception  to  this  rule  finds  support  in  United  States  Life  Ins. 
Co.  V.  Lesser,  126  Ala.  568,  28  South.  646,  where  it  is  held  that  the 
authority  to  collect  premiums  and  deliver  receipts  therefor  implied- 
ly empowers  an  agent  to  extend  the  time  of  payment  of  premiums. 
And  in  Dunn  v.  National  Life  Ins.  Co.,  69  N.  H.  224,  39  Atl.  1075, 
it  is  said  that  a  collecting  agent  can  promise  a  policy  holder  that, 
if  he  fails  to  call  for  a  premium  before  the  time  for  its  payment  ex- 
pires, the  failure  to  pay  the  premium  will  not  forfeit  the  policy. 
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Similarly,  the  court  in  Selvage  v.  John  Hancock  Mut.  Life  Ins. 
Co.  (C.  C.)  12  Fed.  603,  asserted  that  an  insurer  was  bound  by  its 
collector's  promise  to  give  a  policy  holder  seasonable  notice  of  the 
time  for  the  payment  of  a  pi-emium.  But  a  collector  is  not  author- 
ized to  accept  property  as  payment  of  a  premium  in  lieu  of  cash 
(Equitable  Life  Assur.  Soc.  v.  Cole,  13  Tex.  Civ.  App.  486,  35  S.  W. 
720). 

It  will  be  noted  that  the  cases  cited  only  hold  the  collector  em- 
powered to  extend  the  time  of  payment  of  dues.  Hence  they  do 
not  conflict  with  the  decisions  holding  that  a  mere  collector  cannot 
waive  a  forfeiture  resulting  from  the  failure  to  pay  a  premium  when 
due. 

Such  cases  are  Bouton  v.  American  Mut.  Life  Ins.  Co.,  25  Conn.  542; 
Leonard  v.  Lebanon  Mut.  Ins.  Co.,  3  Wkly.  Notes  Cas.  (Pa.)  527. 

With  reference  to  the  power  of  a  clerk  of  an  insurer  to  waive  con- 
ditions and  forfeitures,  it  may  be  said  that,  though  a  clerk  of  an  in- 
surer may  have  power  to  bind  the  insurer  by  receiving  money  on 
policies  in  existence,  he  is  not  empowered  to  waive  a  forfeiture  by 
receiving  premiums  after  a  policy  has  ceased  to  exist  by  reason 
of  nonpayment  (Kolgers  v.  Guardian  Life  Ins.  Co.,  9  Abb.  Prac.  N. 
S.  [N.  Y.]  91,  58  Barb.  185,  2  Lans.  480). 

(i)    Powers  of  adjusters. 

Though  it  was  asserted  in  the  early  case  of  Phoenix  Ins.  Co.  v, 
Lawrence,  4  Mete.  (Ky.)  9,  81  Am.  Dec.  521,  that  an  adjuster  for 
an  insurance  company  did  not  have  power  to  waive  a  forfeiture, 
the  rule  supported  by  the  weight  of  recent  authority  is  that  an  ad- 
juster authorized  to  adjust  a  loss  has  power  to  waive  forfeitures. 

TMs  rule  is  supported  by  Georgia  Home  Ins.  Co.  v.  Allen,  119  Ala.  436, 
24  South.  399;  First  Nat.  Bank  v.  Manchester  Fire  Assur.  Co.,  64 
Minn.  96,  66  N.  W.  136;  Gibbs  v.  Dutchess  County  Mut.  Ins.  Co., 
66  Hun,  632,  21  N.  Y.  Supp.  203 ;  Dick  v.  Equitable  Fire  &  Marine 
Ins.  Co.,  92  Wis.  46,  65  N.  W.  742. 

This  rule  also  applies  to  assistant  adjusters  performing  the  duties 
of  their  chiefs,  unless  their  authority  is  limited  to  the  knowledge  of 
the  insured  (Van  Cleave  v.  Union  Casualty  &  Surety  Co.,  82  Mo. 
App.  668).  But  an  adjuster  engaged  in  independent  business,  who  is 
employed  by  an  insurer  to  ascertain  a  certain  loss  and  fix  and  adjust 
the  amount  thereof,  is  not  thereby  empowered  to  waive  a  breach  of 
a  condition  in  the  policy,  as  he  has  no  authority  to  act  beyond  his 
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Special  employment  (Weed  v.  L,ondon  &  L,.  Ins.  Co.,  116.  N.  Y.  106, 
22  N.  E.  229). 

(J)   Powers  of  persons  employed  hy  i^ents. 

It  is  elementary  that  an  agent  cannot  delegate  his  authority,  un- 
less expressly  authorized  to  da  so  by  his  principal.  But  this  au- 
thority may  in  som.e  instances  be  implied — as,  for  instance,  where 
it  is  the  usage  of  trade  for  an  agent  to  employ  others  to  assist  him, 
or  where  the  parties  understand  that  the  agent  will  or  may  engage 
assistants.  Insurance  is  a  business  in  which  it  is  both  necessary 
and  customary  for  agents  to  employ  assist^ints,  and  which  therefore 
comes  within  the  exception.  In  the  leading  case  of  Bodine  v.  Ex- 
change Fire  Ins.  Co.,  51  N.  Y.  117,  10  Am.  Rep.  566,  it  is  said: 
"We  know,  according  to  the  ordinary  course  of  business,  that  insur- 
ance agents  frequently  have  clerks  to  assist  them,  and  that  they 
could  not  transact  their  business  if  obliged  to  attend  to  all  the  de- 
tails in  person;"  and  the  court  there  announces  the  doctrine  that 
"an  insurance  agent  can  authorize  his  clerk  to  contract  for  risks, 
to  deliver  policies,  to  collect  premiums,  and  to  take  payment  of 
premiums  in  cash  or  securities,  and  to  give  credit  for  premiums,  or 
to  demand  cash ;  and  the  act  of  the  clerk  in  all  such  cases  is  the  act 
of  the  agent,  and  binds  the  company  just  as  eifectually  as  if  it  were 
done  by  the  agent  in  person."  This  holding  is  afterwards  quoted 
in  Arflf  v.  Star  Fire  Ins.  Co.,  125  N.  Y.  57,  25  N.  E.  1073,  21  Am. 
St.  Rep.  721,  10  L.  R.  A.  609,  in  support  of  the  doctrine  that  an  or- 
dinary agent  of  an  insurance  company  has  the.  power  to  employ 
clerks  to  discharge  the  ordinary  business  of  his  agency,  and  that  a 
waiver  of  a  character  which  the  agent  himself  could  make  is  to  be 
attributed  to  him  when  made  by  his  clerk. 

This  doctrine  is  also  supported  by  Cullinan  v.  Bowker,  40  Misc.  Rep. 
439,  82  N.  Y.  Supp.  707;  Davis  v.  Lamar  Ins.  Co.,  18  Hun  (N.  X.) 
230. 

Apparently,  the  New  York  doctrine  prevails  in  many  other  juris- 
dictions in  which  it  is  held  that  an  insurance  agent  can,  without  ex- 
press authority,  employ  clerks  and  subagents,  whose  acts  will  be 
binding  on  the  insurer  as  though  done  by  the  agent. 

Langdon  v.  Union  Mut  Life  Ins.  Co.  (O.  O.)  14  Fed.  272;  Manufac- 
turers' &  Merchants'  Mutual  Ins.  Co.  v.  Armstrong,  45  111.  App. 
217;  Union  Casualty  Ins.  Co.  v.  Bragg,  63  Kan.  291,  65  Pac.  272; 
Phoenix  Ins.  Co.  v.  Spiers,  10  Ky.  Law  Rep.  254,  8  S.  W.  453 ;  Citi- 
zens' Ins.  Co.  V.  Crist,  22  Ky.  Law  Rep.  47,  56  S.  W.  658;  London 
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&  Lancashire  Fire  Ins.  Co.  v.  Gerteisen,  21  Ky.  Law  Rep.  471, 
51  S.  W.  617;  Steele  ▼.  German  Ins.  Co.,  93  Mich.  81,  53  N.  W. 
514,  18  L.  R.  A.  85 ;  .aEtna  Life  Ins.  Co.  v.  Fallow,  110  Tenn.  720, 
77  S.  W.  937;  Goode  v.  Georgia  Home  Ins.  Co.,  92  Va.  392,  23  S. 
E.  744,  53  Am.  St  Eep.  817,  30  L.  R.  A.  842;  Deitz  v.  Providence 
Washington  Ins.  Co.,  33  W.  Va.  526,  11  S.  E.  50,  25  Am.  St  Rep. 
908. 

The  Supreme  Court  of  New  Hampshire  approves  the  doctrine  an- 
nounced in  Bodine  v.  Exchange  Fire  Ins.  Co.,  51  N.  Y.  117,  10  Am. 
Rep.  566,  but  holds  that  the  rule  is  limited  so  that  a  subagent  is 
not  the  agent  of  the  insurer  "beyond  the  special  acts  performed  by 
him  under  the  supervision  and  recognition  of  the  agents  who  em- 
ployed him"  (Heath  v.  Springfield  Fire  Ins.  Co.,  58  N.  H.  414).  The 
Arkansas  court  doubts  that  an  insurance  agent  can  delegate  his 
powers  to  a  clerk,  and  holds  that  in  any  event  the  clerk  cannot  do 
more  than  the  agent  has  authorized  him  to  do  (German-American 
Ins.  Co.  V.  Humphrey,  62  Ark.  348,  35  S.  W.  428,  54  Am.  St.  Rep. 
297). 

A  still  qiore  favorable  position  to  the  insurer  is  taken  by  the  Su- 
preme Courts  of  Alabama  and  Nebraska.  In  Waldman  v.  North 
British  Mercantile  Ins.  Co.,  91  Ala.  170,  8  South.  666,  24  Am.  St. 
Rep.  883,  the  former  court  says  that  an  insurance  agency  must  be 
considered  in  the  light  of  a  personal  trust,  at  least  in  respect  to  any 
matters  embraced  in  it  which  involve  the  exercise  of  judgment  and 
discretion,  and  especially  with  respect  to  so  important  a  matter  as 
the  waiver  of  forfeitures  stipulated  for  in  the  contract — a  trust 
which  the  agent  cannot  delegate  to  another  of  whose  capacity  and 
integrity  the  insurer  has  not  been  advised,  or  which  would  not  in- 
duce his  employment,  if  the  insurer  were  advised  thereof.  A  sim- 
ilar position  is  taken  by  the  Nebraska  court  in  Home  Fire  Ins.  Co. 
v.  Garbacz,  48  Neb.  827,  67  N.  W.  864.  The  Alabama  case  cites  the 
Bodine  Case  as  supporting  an  exception  to  this  rule,  in  that  a  clerk 
or  subagent  will  by  an  implied  ratification  become  the  agent  of  the 
original  principal.  Now,  it  is  true  that  this  element  entered  into 
the  decision  of  the  Bodine  Case,  but  the  true  doctrine  of  "that  case 
is,  no  doubt,  the  one  now  prevailing  in  New  York.  In  an  early 
case  (German  Insurance  Company  v.  Rounds,  35  Neb.  752,  53  N. 
W.  660),  which  was  decided  in  favor  of  the  insured  on  the  ground 
of  a  ratification  of  the  acts  of  a  clerk  by  the  agent  employing  him, 
the  court  said  in  passing  that,  if  the  signing  of  an  agent's  name  to 
a  policy  by  a  clerk  would  be  binding  on  the  insurer,  the  latter  ought 
to  be  bound  by  a  subsequent  indorsement  made  by  the  clerk.    But 
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this  dictum  is  impliedly  repudiated  in  the  Garbacz  Case,  where  the 
court  decides  that  an  agent  cannot  delegate  his  authority  to  grant 
an  extension  for  the  payment  of  a  premium,  saying  that  authority 
to  grant  such  extension  impHes  the  exercise  of  a  judgment  or  discre- 
tion which,  in  the  absence  of  a  known  usage,  or  when  justified  by 
the  necessities  of  the  case,  cannot,  without  the  consent  of  the  prin- 
cipal, be  by  an  agent  delegated  to  another. 

(b)    Powers  of  agents  Tirhose  commissions  have  lieen  revoked. 

If  an  insurance  agent  has  authority  to  waive  conditions  in  a 
policy,  the  exercise  of  such  power  after  the  revocation  of  his  agency 
will  bind  the  insurer,  if  the  insured  has  no  notice  of  the  revocation. 

Burlington  Ins.  Co.  v.  Threlkeld,  60  Ark.  539,  31  S.  W.  265;  Wilson  v. 
Commercial  Union  Assur.  Co.,  51  S.  O.  540,  29  S.  E.  245,  64  Am. 
St.  Rep.  700. 

• 

However,  a  contrary  rule  is  asserted  in  Burlington  Ins.  Co.  v. 
Campbell,  42  Neb.  208,  60  N.  W.  599,  where  it  is  said  to  be  im- 
material that  the  insured  has  no  notice  of  the  termination  of  the 
agency,  as  the  insurer  cannot  be  bound  by  the  acts  and  statements 
of  one  who  has  ceased  to  act  as  its  agent.  And  in  Greenwich  Ins.  Co. 
V.  Sabotnick,  91  Ga.  717,  17  S.  E.  1026,  the  court  takes  the  position 
that  an  insured  must  see  to  it  that  a  person  to  whom  he  gives 
notice  of  a  change,  or  from  whom  he  obtains  a  consent  thereto,  is 
still  the  agent  of  the  insurer  and  authorized  to  represent  it.  In  any 
event,  a  notice  to  an  agent  that  the  company  has  determined  to 
withdraw  from  his  state,  coupled  with  a  direction  to  cease  making 
new  business,  and  a  request  to  forward  to  it  "remaining  unwritten 
policies,''  does  not  revoke  the  agent's  authority  to  act  in  regard  to 
old  business,  so  as  to  deprive  him  of  power  to  waive  a  condition  in 
a  policy  written  before  receipt  of  the  notice  (New  Orleans  Insur- 
ance Co.  V.  O'Brian,  8  Ky.  Law  Rep.  785). 

(1)    Fo-nrers  of  brokers  and  temporary  agents. 

A  mere  insurance  broker  who  procures  a  policy  from  an  insurer 
for  an  applicant  is  not  such  an  agent  for  the  insurer  as  to  have 
power  to  waive  a  forfeiture  arising  out  of  a  breach  of  a  condition  of 
the  policy  procured  by  himj 

Goldln  V.  Northern  Assur.  Co.,  46  Minn.  471,  49  N.  W.  246;  Mellen  v. 
Hamilton  Fire  Ins.  Co.,  17  N.  T.  609,  affirming  12  N.  Y.  Super.  Ct 
101 ;  Devens  v.  Mechanics'  &  Traders'  Ins.  Co.,  83  N.  Y.  16& 
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But  as  the  broker  is  paid  a  commission  by  the  insurer  for  pro- 
curing the  application,  and  receives  the  policy  for  delivery  to  the 
applicant,  he  has  power  to  waive  a  condition  in  the  policy  at  the 
time  of  its  issuance  (Improved  Match  Co.  v.  Michigan  Mut.  Fire 
Ins.  Co.,  122  Mich.  256,  80  N.  W.  1088).  And  this  appears  to  be 
true,  even  though  the  policy  is  procured  through  a  second  broker, 
if  the  compensation  of  the  brokers  is  paid  by  the  insurer  (Indiana 
Ins.  Co.  V.  Hartwell,  123  Ind.  177,  24  N.  E.  100).  But  in  McGrath 
V.  Home  Ins.  Co.,  88  App.  Div.  153,  84  N.  Y.  Supp.  374,  it  is  said 
that  where  a  policy  specially  provides  that  in  any  matter  relating 
to  the  insurance  no  person,  unless  duly  authorized  in  writing,  shall 
be  deemed  the  agent  of  the  insurer,  a  broker  who  is  not  shown  to 
have  written  authority  is  not  authorized  to  waive  a  condition  re- 
quiring sole  and  unconditional  ownership.  However,  it  is  to  be 
noted  that  the  doctrine  in  the  McGrath  Case  is  repudiated  in  the 
Hartwell  Case,  where  the  court  quotes  with  approval  from  the 
opinion  of  the  trial  court,  to  the  effect  that  in  deciding. whether  or 
not  a  certain  person  was  the  agent  of  the  insurer  the  court  will  be 
governed  by  the  facts  in  the  case,  and  will  disregard  as  immaterial 
a  provision  in  the  policy  that  only  such  persons  as  shall  hold  the 
commission  of  the  company  shall  be  considered  as  its  agents.  And 
this  rule  is  supported  by  Wytheville  Insurance  &  Banking  Co.  v. 
Teiger,  90  Va.  277,  18  S.  E.  195,  wherein  a  clause  similar  to  that 
of  the  McGrath  Case  was  involved. 

If  an  insurance  agent  to  whom  an  application  for  insurance  is 
made  procures  the  policy  from  a  company  for  which  he  is  not  the 
regularly  appointed  agent,  he  will,  for  that  policy,  be  regarded  as 
the  agent  of  the  company  issuing  it,  so  that  the  latter  will  be  bound 
by  his  acts  and  statements  at  the  time  of  issuing  the  policy,  just 
the  same  as  if  he  was  its  regularly  appointed  agent. 

Lyon  V.  Insurance  Co.  of  Dakota,  6  Dak.  67,  50  N.  W.  483;   Mowry  v. 
World  Mut.  Life  Ins.  Co.,  7  Daly  (N.  Y.)  321. 

And  if  an  insurance  company  receives  an  application  from  an 
agent  of  another  company  with  his  name  indorsed  thereon  as  agent, 
and  in  response  thereto  it  issues  a  policy,  writes  the  agent's  name 
thereon,  sends  it  to  him  for  delivery,  and  receives  the  premium 
through  him,  it  thereby  authorizes  the  agent  to  waive  compliance 
with  conditions,  after  the  delivery  of  the  policy  (Packard  v.  Dor- 
chester Mut.  Fire  Ins.  Co.,  77  Me.  144). 
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(m)   Evidence  of  antbority. 

If  an  agent  has  been  accustomed  to  grant  permits  for  the  re- 
moval of  goods,  and  has  reported  this  to  the  company  on  blanks 
furnished  for  that  purpose,  this  is  sufficient  to  show  authority  on 
the  part  of  the  agent  to  consent  to  the  removal  of  chattels,  not- 
withstanding a  policy  provides  that  chattels  insured  shall  remain 
where  they  are  when  the  policy  is  issued  (Burlington  Ins.  Co.  v. 
Threlkeld,  60  Ark.  539,  31  S.  W.  265).  So,  if  a  person  has  repre- 
sented an  insurance  company  for  many  years,  and  has  done  what  a 
local  agent  usually  does,  with  the  knowledge  of  the  company  or 
those  in  charge  of  its  general  office,  this  will  estop  the  company  to 
deny  the  power  of  such  person  to  waive  a  forfeiture,  which  a  local 
agent  can  waive  (Button  v.  New  York  Life  Ins.  Co.,  8  Fed.  Cas. 
178).  Likewise,  if  a  claim  is  placed  in  the  hands  of  an  insurer's 
adjuster,  this  raises  the  presumption  that  the  adjuster  has  authority 
to  make  demands  which  will  operate  as  waivers  of  conditions  in  the 
policy  on  which  the  claim  is  based  (Brown  v.  State  Ins.  Co.,  74 
Iowa,  428,  38  N.  W.  135,  7  Am.  St.  Rep.  495). 

If  an  insurance  company  recognizes  a  person  as  its  agent,  with- 
out stating  the  limits  of  his  authority,  a  jury  may  infer  that  such 
person  has  authority  to  waive  conditions  (Hough  v.  City  Fire  Ins. 
Co.,  29  Conn.  10,  76  Am.  Dec.  581).  But  a  mere  showing  that  a 
person  is  the  agent  of  an  insurance  company  will  not  raise  the  pre- 
sumption that  such  person  is  a  general  agent  (Dickinson  County  v. 
Mississippi  Valley  Ins.  Co.,  41  Iowa,  386).  And  a  mere  statement 
by  an  insurance  agent  to  an  insured,  that  an  adjuster  is  a  "gentle- 
man of  the  highest  honor,"  does  not  entitle  the  insured  to  rely  on 
statements  of  the  adjuster  as  to  the  binding  effect  of  a  policy  (How- 
ard V.  Georgia  Home  Ins.  Co.,  103  Ga.  137,  29  S.  E.  143).  Like- 
wise, the  fact  that  on  calendars,  furnished  soliciting  agents  for 
distribution,  the  word  "Agents"  is  printed  after  the  names  of  such 
agents,  does  not  imply  that  they  are  authorized  to  make  or  vary  con- 
tracts of  insurance  (Putnam  Tool  Co.  v.  Fitchburg  Fire  Ins.  Co., 
145  Mass.  265,  13  N.  E.  903). 

If  the  secretary  of  an  insurance  company  receives  notice  of  an 
assignment,  and  indorses  the  same  upon  the  policy,  and  subscribes 
the  consent  thereto  at  the  usual  place  of  business  of  the  company, 
his  authority  to  do  so  will  be  presumed  (Conover  v.  Mutual  Ins. 
Co.,  1  N.  Y.  290,  affirming  3  Denio,  254).  And  if  a  receipt  issued 
by  an  assistant  cashier,  which  is  required  to  be  signed  by  the  com- 
pany's secretary  and  another  oificer  authorized  thereto  by  the  di- 
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rectors,  purports  to  be  signed  by  the  secretary  and  cashier,  it  will 
be  presumed  that  the  officers  signing  and  issuing  the  receipt  were 
duly  authorized  (Spitz  v.  Mutual  Ben.  Life  Ass'n,  5  Misc.  Rep. 
245,  25  N.  Y.  Supp.  469). 

Where  the  question  is  whether  an  agent  has  been  permitted  to 
make  certain  alterations  in  policies,  so  that  it  had  become  the  cus- 
tomary usage  and  course  of  business,  he  not  having  express  au- 
thority to  do  so,  it  must  be  shown  that  the  company  has  in  several 
cases  ratified  alterations  of  a  like  nature,  or  has  sanctioned  the 
agent's  acts  in  making  the  alterations,  or  has  held  him  out  as  having 
authority  to  make  them  (Bunten  v.  Orient  Mut.  Ins.  Co.,  17  N.  Y. 
Super.  Ct.  254). 

In  analogy  with  this  rule  it  may  be  said  that,  where  the  authority 
of  an  agent  to  waive  a  certain  condition  is  in  issue,  evidence  show- 
ing that  the  agent  has  waived  similar  conditions  in  other  policies 
is  admissible  as  tending  to  show  authority  on  the  part  of  the  agent 
(Washington  Life  Ins.  Co.  v.  Berwald  [Tex.  Civ.  App.]  72  S.  W. 
436).  In  Miller  v.  Insurance  Company  of  North  America,  106  Mo. 
App.  205,  80  S.  W.  330,  it  was  held  that  insured's  introduction  of  a 
letter  from  the  insurers  to  the  effect  that  they  did  not  insure  prop- 
erty in  the  country,  showed  that  an  agent  for  the  insurers  did  not 
have  authority  to  consent  to  the  removal  of  insured  property  to  the 
country. 

(u)    statutory  pro-vlsloiis. 

The  rules  stated  in  the  preceding  paragraphs  are  either  modified 
or  strengthened  by  statutory  provisions  adopted  in  many  states,  to 
the  effect  that  whoever  solicits  insurance  on  behalf  of  any  insur- 
ance corporation,  or  transmits  an  application  for  insurance,  or  a 
policy  of  insurance,  to  or  for  any  such  corporation,  or  who  makes 
any  contract  of  insurance,  or  collects  or  receives  any  premium  for 
insurance,  or  in  any  manner  aids  or  assists  in  doing  either,  or,  in 
transacting  any  business  for  any  insurance  corporation,  advertises 
to  do  any  such  thing,  shall  be  held  an  agent  of  such  corporation  to 
all  intents  and  purposes.  Such  statutes  have  been  upheld  by  the 
courts.  In  Michigan  a  similar  statute,"  which  relates  only  to  for- 
eign companies,  was  held  not  to  violate  Const.  U.  S.,  Amend.  14, 
especially  as  the  courts  of  the  state  have  adopted  for  domestic  cor- 
porations the  same  rule  for  determining  who  are  agents  as  is  by 

*  Comp.  Laws  Mich.  §  7246. 
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statute  imposed  on  foreign  corporations  (Pollock  v.  German  Fire 
Ins.  Co.,  132  Mich.  225,  93  N.  W.  436). 

Statutes  of  this  tenor  have  been  applied  In  the  following  Instances : 
Continental  Ins.  Co.  v.  Ruckman,  127  111.  364,  20  N.  B.  77,  11  Am.  St. 
Eep.  121,  aflBrming  29  111.  App.  404,  holding  a  clerk  of  a  local  agent 
empowered  to  waive  a  condition  subsequent ;  Schomer  v.  Hekla  Fire 
Ins.  Co.,  50  Wis.  575,  7  N.  W.  544,  and  Pollock  v.  German  Fire 
Ins.  Co.,  127  Mich.  460,  86  N.  W.  1017,  holding  an  insurer  bound 
by  a  waiver  subsequent  to  execution  of  a  policy,  by  an  agent  for 
another  insurer,  through  whom  the  application  was  made  and  pol- 
icy delivered ;  Trustees  of  St.  Clara  Female  Academy  v.  N.  W. 
Nat.  Ins.  Co.,  98  AVis.  257,  73  N.  W.  767,  holding  a  soliciting  agent 
empowered  to  waive  a  condition  at  the  execution  of  the  policy; 
Norris  v.  Hartford  Fire  Ins.  Co.,  57  S.  C.  358,  35  S.  E.  572,  declar- 
ing such  agent  to  have  power  to  waive  a  forfeiture;  Stanhilber 
V.  Mutual  Mill  Ins.  Co.,  76  Wis.  285,  45  N.  W.  221,  holding  a  local 
agent  empowered  to  waive  a  condition  subsequent  at  the  time  of 
Issuing  the  policy;  and  Stuart  v.  Reliance  Ins.  Co.,  179  Mass.  434, 
60  N.  B.  929,  holding  such  agent  to  have  power  to  waive  a  for- 
feiture. 

But  in  Hartford  Fire  Ins.  Co.  v.  Walker,  94  Tex.  473,  61  S.  W. 
711,  the  Supreme  Court  of  that  state  decides  that  Rev.  St.  Tex.  art. 
3093,  providing  that  any  person  who  solicits  insurance  on  behalf  of 
any  insurance  company  shall  be  held  to  be  the  agent  of  the  com- 
pany so  far  as  relates  to  all  the  liabilities,  duties,  requirements,  and 
penalties  set  forth  in  the  act,  does  not  empower  a  soliciting  agent 
to  waive  the  warranty,  as  the  history  of  the  act  shows  that  it  relates 
only  to  the  liability  of  agents  writing  insurance  in  companies  who 
have  not  complied  with  the  state  laws.  The  Supreme  Court  by 
this  decision  reverses  the  holding  of  the  Court  of  Civil  Appeals,  re- 
ported in  60  S.  W.  820.  And  in  United  Firemen's  Ins.  Co.  v. 
Thomas,  92  Fed.  127,  34  C.  C.  A.  240,  47  L.  R.  A.  450,  the  federal 
circuit  court  takes  the  position  that  Rev.  St.  111.  c.  73,  §  40,  relates 
solely  to  the  matter  of  agency  as  between  foreign  companies  and 
state  authorities,  and  does  not  change  the  rules  of  law  in  regard 
to  principal  and  agent  as  between  the  insurer  and  a  policy  holder. 
The  court  regards  the  decision  in  the  Ruckman  Case,  construing 
the  same  statute,  as  a  mere  obiter  dictum. 

(o)    Mutual  benefit  societies — Powers  of  general  officers,  local  lodges, 
and  officers  of  local  lodges. 

The  St.  Louis  Court  of  Appeals,  in  Borgraefe  v.  Supreme  Lodge 
Knights  &  Ladies  of  Honor,  22  Mo.  App.  127,  takes  the  position 
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that  a  subordinate  lodge  of  a  mutual  benefit  society  cannot  waive 
a  forfeiture  resulting  from  the  violation  of  the  laws  of  the  order, 
basing  it  on  the  supposition  that  the  doctrine  of  waiver  has  no  ap- 
plication to  a  forfeiture  of  membership  in  mutual  benefit  societies. 
But  this  supposition  is  not  supported  by  the  authorities.  On  the 
contrary,  it  is  held  that  forfeitures  resulting  from  breaches  of  the 
by-laws  of  mutual  benefit  societies  may  be  waived.  The  question 
arises,  however,  as  to  who  has  the  power  to  bind  the  order  by  a 
waiver.  By  the  weight  of  authority,  the  relation  of  subordinate 
lodges  of  a  mutual  benefit  society  to  the  grand  or  supreme  lodge  is 
regarded  as  that  of  agency.  It  therefore  follows  that  a  subordinate 
lodge  may  waive  a  forfeiture  residting  from  a  violation  of  the  so- 
ciety's by-laws. 

This  doctrine  Is  supported  by  High  Court  of  Independent  Order  of 
Foresters  v.  Schweitzer,  171  111.  325,  49  N.  B.  506;  Coverdale  v. 
Royal  Arcanum,  193  111.  91,  61  N.  E.  915,  reversing  93  111.  App. 
373;  Grand  Lodge  A.  O.  U.  W.  v.  Lachmann,  64  N.  E.  1022,  199 
111.  140;  Bell  v.  Supreme  Lodge,  Knights  of  Honor,  80  App.  DIv. 
609,  80  N.  X.  Supp.  751 ;  Sparkman  v.  Supreme  Council  American 
Legion  of  Honor,  57  S.  C.  16,  35  S.  E.  391 ;  Order  of  Columbus  of 
Baltimore  City,  Md.,  v.  Fuqua  (Tex.  Civ.  App.)  60  S.  W.  1020. 

With  respect  to  the  powers  of  the  chief  officers  to  waive  by-laws 
and  forfeitures,  the  authorities  are  conflicting.  Thus,  it  was  held 
in  Jones  v.  National  Mutual  Benefit  Ass'n,  8  Ky.  Law  Rep.  599,  2 
S.  W.  447,  that  a  statement  of  a  secretary  of  a  mutual  benefit  as- 
sociation to  an  insured,  that  he  need. not  pay  his  dues  until  certain 
charges  then  pending  against  him,  which,  if  true,  made  the  policy 
forfeitable,  were  disposed  of,  bound  the  company,  and  was  not  ultra 
vires.  And  in  Supreme  Lodge  Nat.  Reserve  Ass'n  v.  Turner,  19 
Tex.  Civ.  App.  346,  47  S.  W.  44,  it  was  said  that  the  officers  of  a 
supreme  lodge  of  a  benevolent  association  have  the  authority  to 
waive  a  by-law  suspending  a  subordinate  lodge  for  failure  to  remit 
an  assessment  within  a  certain  time,  and  also,  if  suspended,  to  waive 
the  payment  of  a  fine  for  each  member  fixed  by  the  by-laws  as  a 
penalty  against  said  lodge,  to  be  paid  before  its  reinstatement.  But 
in  Kocher  v.  Supreme  Council  Catholic  Benevolent  Legion,  65  N. 
J.  Law,  649,  48  Atl.  544,  52  L.  R.  A.  861,  86  Am.  St.  Rep.  687,  the 
court  said,  with  reference  to  a  waiver  of  payment  of  assessment  by 
a  secretary,  that  the  officers  of  a  jnutual  association  have  no  power 
to  waive  by-laws  relating  to  the  substance  of  a  contract  between  an 
individual  member  and  his  associates  in  their  corporate  capacity, 
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unless  they  are  expressly  authorized  to  do  so.  And  in  Grand 
Lodge  A.  O.  U.  W.  v.  Bunkers,  23  Ohio  Cir.  Ct.  R.  487,  it  was  held 
that  a  chief  officer  of  a  fraternal  benefit  order  was  without  power 
to  waive  a  constitutional  provision  prohibiting  the  admission  of 
persons  engaged  in  a  certain  business,  as  this  provision  was  of  the 
substance  of  the  contract.  However,  it  is  to  be  noted  that  in  Cov- 
erdale  v.  Royal  Arcanum,  193  111.  91,  61  N.  E.  915,  the  Supreme 
Court  of  Illinois  held  that  a  subordinate  lodge  could  waive  a  by-law 
providing  that  applications  should  not  be  received  from  persons  en- 
gaged in  a  certain  business,  thereby  reversing  the  decision  of  the 
Court  of  Appeals  in  93  111.  App.  373. 

Officers  of  subordinate  lodges  of  benevolent  societies  have  no  au- 
thority, by  reason  merely  of  such  office,  to  waive  any  of  the  pro- 
visions of  tiie  rules  and  regulations  of  the  order  which  enter  into 
and  form  a  part  of  the  contract  of  membership  (Royal  Highlanders 
v.  Scovill,  66  Neb.  213,  92  N.  W.  206).  And  in  general  it  is  held 
that  a  local  officer  charged  with  collecting  dues  and  assessments 
cannot  waive  forfeitures  arising  out  of  violations  of  the  by-laws  or 
conditions  of  the  certificates  unless  his  acts  are  ratified  by  the  so- 
ciety itself. 

Eaton  v.  Supreme  Lodge  Knights  of  Honor,  8  Fed.  Cas.  275;  Brown 
V.  Grand  Council  Northwestern  Legion  of  Honor,  81  Iowa,  400,  46 
N.  W.  1086 ;  State  ex  rel.  Young  v.  Temperance  Benev.  Ass'n,  42 
Mo.  App.  485;  Boyce  v.  Royal  Circle,  99  Mo.  App.  349,  73  S.  W. 
300 ;  Lavin  v.  Grand  Lodge  A.  O.  U.  W.,  104  Mo.  App.  1,'  78  S.  W. 
325 ;  Adams  v.  Grand  Lodge  A.  O.  U.  W.  of  Nebraska,  66  Neb.  389, 
92  N.  W.  588;  Fraternal  Union  v.  Hurlock  (Tex.  Civ.  App.)  75  S. 
W.  539 ;  United  Moderns  v.  Pike  (Tex.  Civ.  App.)  76  S.  W.  774. 

The  rule  governing  in  the  cases  cited  is  no  doubt  based  on  the 
assumption  stated  in  the  Lavin  Case,  that  an  officer  appointed  by 
a  subordinate  lodge  to  collect  assessments  and  dues  is  not  an  agent 
of  the  grand  lodge.  But  in  Supreme  Tribe  of  Ben  Hur  v.  Hall,  24 
Ind.  App.  316,  56  N.  E.  780,  79  Am.  St.  Rep.  262,  the  court  took  the 
position  that  a  local  officer  charged  with  the  collection  of  assess- 
ments is  the  agent  of  the  supreme  lodge  for  doing  what  the  by- 
law required  him  to  do.  Hence  the  court  held  that  such  officer 
could  waive  a  forfeiture  resulting  from  a  nonpayment  of  assess- 
ments. In  an  earlier  case  (Supreme  Council  Catholic  Benevolent 
Legion  V.  Boyle,  10  Ind.  App.  301,  37  N.  E.  1105)  the  same  court 
held  that  officers  and  agents  of  mutual  benefit  societies  have  no 
power  to  waive  express  stipulations  in  their  certificates  or  in  their 
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by-laws  which  relate  to  the  substance  of  the  contract,  though  they 
may  waive  stipulations  in  the  applications  which  do  not  relate  to 
the  by-laws.  In  the  Hall  Case  the  court  notes  this  decision,  but 
points  out  that  the  tendency  of  the  courts  is  to  deny  the  distinction 
between  mutual  and  stock  companies  in  regard  to  the  power  of 
officers  and  agents  to  waive  conditions  and  forfeitures. 

In  Modern  Woodmen  of  America  v.  Jameson,  48  Kan.  718,  30  Pac.  460, 
the  court  held  that  a  clerk  of  a  local  lodge  has  the  power  to  rein- 
state a  member  suspended  for  failure  to  pay  assessments,  whether 
the  health  of  such  member  was  impaired  or  not,  although  the  by- 
laws provide  that  the  clerk  shall  be  expelled  If  he  reinstates  a 
member  whose  health  Is  Impaired. 


3.   POWERS   OF  AGENTS   AND   OFFICERS   AS   I.IMITED   BT   THE 
POLICY    OR    APPLICATION. 

(a>  Provisions  of  policy  or  application  limiting  authority  of  officers  or 
agents. 

(b)  Persons  affected  by  limitations  on  authority  of  officers.' 

(c)  Same — Limitations  on  authority  of  agents. 

(d)  Waiver  of  limitations — Effect  of  usage  or  custom. 

(e)  Knowledge  or  notice  of  limitations. 

(f)  Construction  of  restrictions  as  applied  to  conditions  precedent  or 

subsequent. 

(g)  Statutory  provisions. 

(a)   Provisions  of  policy  or  application  limiting  anthority  of  officers 
or  agents. 

To  overcome  the  rules  discussed  in  the  preceding  brief,  as  to  the 
authority  of  officers  and  agents  to  waive  conditions  and  forfeitures, 
insurance  companies  quite  generally  insert  provisions,  in  the  ap- 
plications and  policies  limiting  the  powers  of  their  officers  and 
agents.  One  of  the  most  common  limitations  is  the  one  adopted 
by  many  of  the  standard  policies,  that  "no  officer,  agent,  or  other 
representative  of  this  company  shall  have  power  to  waive  any  pro- 
vision or  condition  of  this  policy,  except  such  as  by  the  terms  of 
this  policy  may  be  the  subject  of  agreement  indorsed  hereon  or 
added  hereto,  and  as  to  such  provisions  and  conditions  no  officer, 
agent,  or  representative  shall  have  such  power,  or  be  deemed  or 
held  to  have  waived  such  provisions  or  conditions,  unless  such 
waiver,  if  any,  shall  be  written  upon  or  attached  hereto."  Another 
limitation  used  by  some  insurers  provides  that  "no  agent  is  em- 
powered to  waive  any  of  the  conditions  of  the  policy,  either  before 
B.B.lNs.— 157 
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or  after  loss,  without  special  authority  in  writing  from  the  com- 
pany." Again  some  policies  provide  that  "the  company  shall  not 
be  bound  by  any  act  or  statement  made  to  or  by  an  agent  unless 
inserted  in  the  contract."  And  it  is  quite  frequently  provided, 
especially  in  life  policies,  that  a  forfeiture  cannot  be  waived  "ex- 
cept by  an  agreement  in  writing,  signed  by  the  president,  vice  presi- 
dent, or  secretary,  whose  authority  for  this  purpose  shall  not  be 
delegated."  As  a  general  proposition,  it  may  be  said  that  limita- 
tions on  the  powers  of  agents  with  respect  to  waivers  are  valid 
and  binding  on  the  insured  if  he  has  knowledge  thereof. 

Reference  may  be  made  to  Northern  Asaur.  Co.  v.  Grand  View  BIdg. 
Ass'n,  183  tJ.  .S.  308,  22  Sup.  Ct.  133,  46  L.  Ed.  213 ;  Clevenger  v. 
'  Mutual  Life  Ins.  Co.,  2  Dak.  114,  3  N.  W.  313 ;  Llppman  v.  .^Etna 
ius.  Co.,  108  Ga.  391,  33  S.  E.  897,  75  Am.  St.  Rep.  62 ;  O'Leary 
V.  Merchants'  &  Bankers'  Mut.  Ins.  Co.,  100  Iowa,  173,  69  N.  W. 
420,  66  N.  W.  175,  62  Am.  St.  Rep.  555;  Cleaver  v.  Traders'  Ins. 
Co.,  65  Mich.  527,  32  N.  W.  660,  8  Am.  St  Rep.  908;  Id.,  71  Mich. 
414,  39  N.  W.  571,  15  Am.  St.  Rep.  275;  Cook  v.  Standard  Life 
&  Accident  Ins.  Co.,  84  Mich.  12,  47  N.  W.  568 ;  Home  Ins.  Co.  v. 
Gibson,  72  Miss.  58,  17  South.  13 ;  Jander  v.  Mutual  Life  Ins.  Co., 
16  Ohio  Clr.  Ct  R.  536;  Knight  v.  Mutual  Life  Ins.  Co.,  37  Leg. 
Int  (Pa.)  82. 

But  as  some  of  the  restrictions  are  quite  sweeping,  and  embrace 
not  only  the  agents,  but  also  the  officers,  of  the  companies,  the  courts 
have  not  always  applied  the  limitations  with  strictness  against  the 
insured.  Thus  it  was  said  in  Kahn  v.  Traders'  Ins.  Co.,  4  Wyo.  419, 
34  Pac.  1059,  62  Am.  St.  Rep.  47,  that  a  provision  in  a  policy  that  no 
one  except  the  company's  secretary  should  have  authority  to  waive 
any  of  its  provisions  was  ineffectual,  as  it  was  broad  enough  to  in- 
clude every  one  except  the  secretary,  including  even  the  company. 
And  in  Burdick  v.  Security  Life  Ass'n,  77  Mo.  App.  629,  the  court 
pronounced  a  condition  limiting  waivers  to  such  as  were  in  writing 
and  signed  by  the  company's  president  or  secretary  as  inefficacious 
in  so  far  as  it  prohibited  parol  waivers  or  waivers  by  estoppel  in 
pais.  So  it  was  held  in  Metropolitan  Life  Ins.  Co.  v.  Sullivan,  112 
111.  App.  500,  that  a  provision  in  an  insurance  policy  to  the  effect 
that  a  forfeiture  cannot  be  waived  except  by  agreement  signed  by 
certain  officials  of  the  company  is  for  the  benefit  of  such  company, 
has  reference  only  to  express  agreements  to  waive  forfeitures,  and 
does  not  preclude  a  waiver  by  conduct  upon  the  part  of  the  agents 
of  the  company.  Likewise  it  was  said  in  Home  Ins.  Co.  v.  Nichols 
(Tex.  Civ.  App.)  72  S.  W.  440,  that  an  insurance  company  could 
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not,  by  a  clause  declaring  that  no  officer  or  agent  should  have  pow- 
er to  give  any  permission  aifecting  the  insurance,  except  in  writing, 
deprive  itself  of  its  fundamental  right  and  power  to  make  contracts. 
A  similar  view  is  taken  in  Home  Ins.  Co.  of  New  York  v.  Gibson, 
72  Miss.  58,  17  South.  13.  These  exceptions  to  a  strict  interpreta- 
tion and  application  of  the  limitations  will,  however,  be  more  fully 
considered  in  succeeding  subdivisions. 

In  this  brief  conditions  limiting  the  powers  of  agents  are  treated 
generally  with  reference  to  their  validity  and  construction.  But 
though  the  limitations  are  in  general  regarded  as  valid,  there  are 
numerous  decisions  in  which  it  has  been  held  that  the  insured  may 
rely  on  waivers  by  agents,  or  based  on  their  conduct.  Thus  it  has 
been  held  that  the  restrictions  have  no  reference  to  conditions  in 
a  policy  avoiding  it  at  its  inception;  that  they  will  not  prevent 
insured  from  relying  on  a  waiver  based  on  the  issuance  of  a  policy 
with  knowledge,  or  the  mistake,  negligence,  or  fraud  of  an  agent 
in  making  out  an  application ;  that  the  restrictions  themselves  may 
be  waived  the  same  as  other  conditions  of  the  contract,  etc.  The 
decisions  bearing  on  these  points  are  discussed  in  subsequent  briefs, 
wherein  the  particular  waivers  referred  to  are  more  specifically 
treated.^ 

In  general,  it  may  be  said  that  an  insured  cannot  rely  on  a  waiver 
by  eui  agent  when  authority  to  waive  is  expressly  withheld  from 
such  agent 

This  principle  Is  supported  by  West  End  Hotel  &  Land  Co.  v.  American 
Fire  Ins.  Co.  (C.  C.)  74  Fed.  114;  Supreme  Council  of  Royal  Ar- 
canum V.  Taylor,  121  Fed.  66,  57  C.  C.  A.  406;  Morris  v.  Orient 
Ins.  Co.,  106  Ga.  472,  33  S.  E.  430;  Phoenix  Ins.  Co.  v.  Maxson, 
42  111.  App.  164 ;  Franklin  Ins.  Co.  v.  Sefton,  53  Ind.  380 ;  Mallory 
V.  Metropolitan  Life  Ins.  Co.,  97  Mich.  416,  56  N.  W.  773;  Mcln- 
tyre  v.  Michigan  State  Ins.  Co.,  52  Mich.  188,  17  N.  W.  781 ;  Men- 
sing  V.  American  Ins.  Co.,  36  Mo.  App.  602 ;  Metropolitan  Life  Ins. 
Co.  V.  McGrath,  52  N.  J.  Law,  358,  19  Atl.  386;  Thayer  v.  Agri- 
cultural Ins.  Co.  of  Watertown,  5  Hun  (N.  T.)  566 ;  Jackson  v.  Royal 
Benefit  Society,  15  Misc.  Rep.  481,  37  N.  Y.  Supp.  28;  Regan  v. 
Prudential  Ins.  Co.,  33  Misc.  Rep.  78,  67  N.  Y.  Supp.  197,  reversing 
(City  Ct.  N.  T.)  65  N.  Y.  Supp.  1143 ;  McCollum  v.  New  York  Mut. 
Life  Ins.  Co.,  124  N.  Y.  642,  27  N.  E.  412,  affirming  55  Hun,  103, 
8  N.  Y.  Supp.  249 ;   Sykora  v.  Forest  City  Mut.  Ins.  Co.  (Ohio  Com. 


1  See  post,  restrictions  as  applied  to  of  agent,  p.  2577 ;  waiver  by  delivery  of 

conditions  precedent  or  subsequent,   p.  policy  with  knowledge,  p.  2651 ;    by  ac- 

2510;     parol   waiver,   p.   2606;   waiver  ceptance  of   premium  with   knowledge, 

based  on  mistake,  negligence,  or  fraud  p.  2C95. 
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PI.)  2  Wkly.  Law  Bui.  223,  7  Ohio  Dec.  372 ;  Weldert  v.  State  Ins. 
Co.,  19  Or.  261,  24  Pac.  242,  20  Am.  St.  Rep.  809 ;  Westchester  Fire 
Ins.  Co.  V.  Wagner,  10  Tex.  Civ.  App.  398,  30  S.  W.  959;  Northwest- 
ern Nat.  Ins.  Co.  v.  Mize  (Tex.  Civ.  App.)  34  S.  W.  670;  Roberts, 
Willis  &  Taylor  Co.  v.  Sun  Mut.  Ins.  Co.,  13  Tex.  Civ.  App.  64,  35 
S.  W.  955;  First  Nat.  Bank  v.  Lancashire  Ins.  Co.,  62  Tex.  461; 
Maupln  V.  Scottish  Union  &  National  Ins.  Co.,  53  W.  Va.  557,  45 
S.  E.  1003;  Ritchie  County  Bank  v.  Firemen's  Ins.  Co.  (W.  Va.) 
47  S.  B.  94;  Straker  v.  Phoenix  Ins.  Co.,  101  Wis.  413,  77  N.  W. 
752. 

Likewise  a  waiver  of  a  condition  by  an  agent  is  not  binding  on 
the  insurer,  where  the  policy  expressly  provides  that  the  condition 
cannot  be  waived  by  an  agent  (Quinlan  v.  Providence  Washing- 
ton Ins.  Co.,  133  N.  Y.  356,  31  N.  E.  31,  28  Am.  St.  Rep.  645). 
Nor  is  a  waiver  by  an  agent  without  special  authority  binding 
where  the  policy  requires  agents  to  have  special  authority  to  waive 
conditions  (Shuggart  v.  Lycoming  Fire  Ins.  Co.,  55  Cal.  408),  or 
where  the  powers  of  officers  and  agents  are  limited  (Liverpool  & 
L.  &  G.  Ins.  Co.  V.  Richardson  Lumber  Co.,  11  Okl.  585,  69  Pac. 
938,  affirming  on  rehearing  11  Okl.  579,  69  Pac.  936).  And  where 
the  policies  require  waivers  by  agents  to  be  indorsed  in  writing  on 
the  policies,  attempted  waivers  in  violation  of  such  provisions  are 
by  many  courts  regarded  as  unavailing. 

Such  Is  the  rule  in  Meigs  v.  London  Assur.  Co.  (C.  O.)  126  Fed.  781; 
German  Ins.  Co.  v.  Heiduk,  30  Neb.  288,  46  N.  W.  481,  27  Am.  St. 
Rep.  402;  Walsh  v.  Hartford  Fire  Ins.  Co.,  73  N.  Y.  5;  Messel- 
back  v.  Norman,  122  N.  Y.  578,  26  N.  E.  34 ;  Quinlan  v.  Providence 
Washington  Ins.  Co.,  133  N.  Y.  356,  31  N.  E.  31,  28  Am.  St.  Rep. 
645;  Hess  v.  Washington  Fire  &  Marine  Ins.  Co.,  58  Hun,  602,  11 
N.  Y.  Supp.  299;  Warren  v.  Phoenix  Ins.  Co.,  65  Hun,  621,  19  N. 
Y.  Supp.  990;  Phoenix  Ins.  Co.  v.  White,  3  Willson,  Civ.  Cas.  Ct. 
App.  (Tex.)  §  197;  Northwestern  Nat.  Ins.  Co.  v.  Mize  (Tex.  Civ. 
App.)  34  S.  W.  670 ;  Phoenix  Ins.  Co.  v.  Dunn  (Tex.  Civ.  App.)  41 
S.  W.  109;  Carey  v.  German-American  Ins.  Co.,  84  Wis.  80,  54  N. 
W.  18,  36  Am.  St.  Rep.  907,  20  L.  R.  A.  267. 

But  in  Niagara  Ins.  Co.  v.  Lee,  73  Tex.  641, 11  S.  W.  1024,  it  was 
said  with  reference  to  such  a  limitation  that  it  was  not  conclusive, 
and  therefore,  if  an  act  was  within  the  scope  of  an  agent's  authority 
when  done,  it  would  be  binding  on  the  company,  without  reference 
to  its  conformity  to  restrictions  in  the  policy. 

A  similar  doctrine  is  also  supported  by  German  Ins.  Co.  v.  Gray,  43 
Kan.  497,  23  Pac.  637,  8  L.  R.  A.  70,  19  Am.  St.  Rep.  150;  Queen 
Ins.  Co.  V.  Straughan  (Kan.)  78  Pac.  447. 
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Even  though  the  limitation  is  so  broad  as  to  provide  that  no  of- 
f-cer  or  other  representative  of  the  company  shall  have  power  to 
waive  conditions  except  by  writing,  it  is  nevertheless  held  in  some 
jurisdictions  that  an  attempted  waiver  in  conflict  with  this  limita- 
tion is  ineffectual. 

This  is  asserted  in  Northern  Assur.  Co.  v.  Grand  View  Bldg.  Ass'n,  183 
U.  S.  308,  22  Sup.  Ct.  133,  46  L.  Bd.  213;  Hartford  Fire  Ins.  Co. 
V.  Small,  66  Fed.  490,  14  0.  C.  A.  33,  30  U.  S.  App.  127 ;  Lippman 
T.  ^tna  Ins.  Co.,  108  Ga.  391,  33  S.  E.  897,  75  Am.  St.  Rep.  62; 
Murphy  v.  Royal  Ins.  Co.  of  Liverpool,  27  South.  143,  52  La.  Ann. 
775 ;  Hunt  v.  State  Ins.  Co.,  66  Neb.  121,  92  N.  W.  921 ;  Baum- 
gartel  v.  Providence  Washington  Ins.  Co.,  136  N.  Y.  547,  32  N.  B. 
990;  Moore  v.  Hanover  Fire  Ins.  Co.,  141  N.  T.  219,  36  N.  B.  191; 
Hill  V.  London  Ins.  Co.,  16  Daly,  120,  9  N.  Y.  Supp.  500;  Liver- 
pool &  L.  &  G.  Ins.  Co.  V.  T.  M.  Richardson  Lumber  Co.,  69  Pac. 
938,  11  Okl.  585;  Bgan  v.  Westchester  Fire  Ins.  Co.,  28  Or.  289, 
42  Pac.  611 ;  Maupin  v.  Scottish  Union  &  National  Ins.  Co.,  53  W. 
Va.  557,  45  S.  e!  1003. 

But  the  doctrine  just  stated  does  not  prevail  in  all  jurisdictions. 
As  has  been  stated,  the  Texas  Court  of  Civil  Appeals  regards  a  pro- 
vision that  no  officer  or  agent  shall  have  power  to  waive  a  con- 
dition except  in  writing  as  ineffectual,  as  it  attempts  to  restrict  the 
company  itself  to  written  waivers  and  to  prevent  verbal  modifica- 
tions of  the  contract.  (Home  Mut.  Ins.  Co.  v.  Nichols  [Tex.  Civ. 
App.]  73  S.  W.  440.)  And  the  Supreme  Court  of  Arkansas  takes  the 
position  that  an  agent  authorized  to  issue  and  cancel  policies  and 
collect  premiums  has  power  to  waive  conditions,  either  before  or 
after  the  issuance  of  a  policy,  by  parol,  notwithstanding  a  limita- 
tion to  the  effect  that  no  agent  shall  have  power  to  waive  conditions 
except  in  writing  (German-American  Ins.  Co.  v.  Humphrey,  62 
Ark.  348,  35  S.  W.  428,  54  Am.  St.  Rep.  297).  In  other  jurisdic- 
tions a  similar  conclusion  has  been  reached  by  regarding  the  in- 
surer to  be  bound  by  an  agent's  knowledge  of  violations  of  the 
conditions.     These  cases  are  fully  discussed  in  a  succeeding  brief.^ 

Although  an  agent's  power  to  waive  conditions  may  be  restricted, 
he  may  nevertheless  construe  the  conditions,  and  his  construction 
will  be  binding  on  the  insured.  Thus  it  was  said  in  Hotchkiss  v. 
Phoenix  Ins.  Co.,  76  Wis.  269,  44  N.  W.  1106,  20  Am.  St.  Rep.  69, 
that  an  insurer  is  bound  by  an  agent's  statement  that  a  condition 
against  nonoccupancy  was  complied  with  if  the  insured's  goods 

»  See  post,  pp.  2537,  2651. 
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were  left  there  on  removal  of  a  tenant.  And  in  Jacobs  v.  St.  Paul 
Fire  &  Marine  Ins.  Co.,  86  Iowa,  145,  53  N.  W.  101,  it  was  held 
that,  if  an  agent  informed  an  applicant  that  his  title  answered  the 
requirements  of  the  policy  as  to  title,  the  insurer  would  be  bound 
by  the  agent's  construction  of  the  condition  as  to  title,  though  he 
had  no  power  to  waive  a  condition  in  the  policy.  So  it  was  held 
in  Fire  Ass'n  v.  Masterson  (Tex.  Civ.  App.)  83  S.  W.  49,  that  not- 
withstanding a.  clause  prohibiting  agents  from  waiving  any  pro- 
visions in  the  policy,  an  agreement  of  an  agent  issuing  a  policy  hav- 
ing authority  to  solicit  insurance,  deliver  policies,  and  collect  pre- 
miums, that  certain  invoices  would  be  accepted  by  the  insurer  in 
lieu  of  a  required  inventory,  was  a  binding  waiver. 

Cb)    Persons  affected  hj  limitations  on  authority  of  officers. 

If  it  is  expressly  provided  that  certain  officers  shall  not  have 
power  to  waive  conditions  and  forfeitures,  such  restriction  is,  of 
course,  binding  on  the  insured,  and  a  waiver  by  such  officer  or 
officers  will  be  ineffectual. 

Hale  V.  Mechanics'  Mutual  Fire  Ins.  Co.,  6  Gray  (Mass.)  169,  66  Am. 
Dec.  410 ;  Regan  v.  Prudential  Ins.  Co.  of  America,  67  N.  Y.  Supp. 
197,  33  Misc.  Rep.  78,  reversing  (City  Ct  N.  Y.)  65  N.  Y.  Supp. 
1143;  Gaff  v.  Pennsylvania  Mut  Life  Ins.  Co.,  10  Ohio  Dec.  86, 
18  Wkly.  Law  Bui.  310. 

A  stipulation  in  a  policy  that  no  agent  has  power  to  waive  for- 
feiture, and  that  no  waiver  or  alteration  shall  be  binding  unless  in 
writing  and  signed  by  a  specified  officer  or  officers,  is  valid  and  bind- 
ing on  the  insured,  and  prohibits  a  waiver  by  an  agent;  and  this 
is  true  even  though  the  policy  does  not  expressly  limit  the  power  of 
the  agent,  as  the  express  delegation  of  the  power  to  waive  to  a 
designated  officer  involves  a  denial  of  such  power  to  the  agent. 
Similarly  an  officer  of  a  company  cannot  waive  a  forfeiture  where 
this  power  is  expressly  limited  to  certain  officers  of  which  he  is  not 
one. 

This  rule  is  supported  by  Clevenger  v.  Mutual  Life  Ins.  Co.,  2  Dak. 
114,  3  N.  W.  313;  Farmers'  Mut.  Ins.  Ass'n  of  Georgia  v.  Price, 
37  S.  B.  427,  112  Ga.  264;  Behler  v.  German  Mut.  Fire  Ins.  Co., 
68  Ind.  347 ;  Crutehfield  v.  Union  Cent.  Life  Ins.  Co.,  67  S.  W.  67, 
23  Ky.  Law  Rep.  2300,  113  Ky.  53 ;  Evans  v.  Trimountain  Mut.  Fire 
Ins.  Co.,  9  Allen  (Mass.)  329;  Porter  y.  United  States  Life  Ins. 
Co.,  160  Mass.  183,  35  N.  E.  678;  Cagle  v.  Chillicothe  Town  Mut 
Fire  Ins.  Co.,  78  Mo.  App.  215,  2  Mo.  App.  Rep'r,  185;  Wilkens 
T.  Mutual  Reserve  Fund  Life  Ass'n,  54  Hun,  294,  7  N.  Y.  Supp. 
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589;  Stewart  v.  Union  Mut  Life  Ins.  Co.,  76  Hnn,  267,  27  N.  Y. 
Supp.  724 ;  Bernard  v.  United  Life  Ins.  Ass'n,  11  Misc.  Rep.  441,  32 
N.  Y.  Supp.  223,  affirmed  as  to  this  proposition  in  12  Misc.  Rep.  10, 
33  N.  Y.  Supp.  22;  Marvin  v.  Universal  Life  Ins.  Co.,  85  N.  Y. 
278,  39  Am.  Rep.  657;  O'Brien  v.  Prescott  Ins.  Co.,  134  N.  Y.  28, 
31  N,  E.  265 ;  Conv?ay  v.  Phoenix  Mut.  Life  Ins.  Co.,  140  N.  Y.  79, 
35  N.  E.  420 ;  Stark  County  Mut.  Ins.  Co.  v.  Hurd,  19  Ohio,  149 ; 
Union  Central  Life  Ins.  Co.  v.  Hook,  56  N.  B.  906,  62  Ohio  St.  256 ; 
Lantz  V.  Vermont  Life  Ins.  Co.,  139  Pa.  546,  21  Atl.  80,  10  L.  R. 
A.  577,  23  Am.  St.  Rep.  202;  Cascade  Fire  &  Marine  Ins.  Co.  v. 
Journal  Pub.  Co.,  1  Wash.  St.  452,  25  Pac.  331. 

A  contrary  doctrine  is,  however,  asserted  in  James  v.  Mutual  Re- 
serve Fund  Life  Ass'n,  148  Mo.  1,  49  S.  W.  978.  It  is  there  said  to 
be  a  well-established  rule  that  an  agent  may  waive  a  forfeiture  not- 
withstanding a  stipulation  that  no  waiver  of  a  forfeiture  shall  be 
valid  unless  the  same  be  in  writing  and  signed  by  designated  of- 
ficers of  the  company.  But  the  authorities  which  the  court  relies 
on  simply  hold  that  the  power  of  the  agent  may  be  extended  by 
usage,  or  that  the  insurer  may  be  estopped  by  acts  of  the  agent  not- 
withstanding a  limitation  on  his  authority.  The  doctrine  of  the 
James  Case  is,  however,  supported  by  .S^tna  Life  Ins.  Co.  v.  Fallow, 
77  S.  W.  937,  110  Tenn.  720,  in  which  it  was  held  that  a  general 
agent  who  had  apparent  authority  to  waive  a  forfeiture  for  in- 
sured's failure  to  pay  premiums  at  maturity  might  waive  conditions 
in  a  policy  providing  for  such  forfeiture,  though  the  policy  de- 
clared that  no  agent  had  such  authority,  and  that  no  waiver  would 
be  recognized  unless  in  writing,  signed  by  either  of  certain  officers 
of  the  insurance  company.  And  in  Kahn  v.  Traders'  Ins.  Co.,  4 
Wyo.  419,  34  Pac.  1059,  62  Am.  St.  Rep.  47,  a  stipulation  that  no 
one  except  the  company's  secretary  should  have  power  to  waive 
any  conditions  in  the  contract  was  regarded  ineffectual,  as  attempt- 
ing to  limit  the  powers  of  the  company  itself. 

Provisions  in  the  constitutions  or  by-laws  of  mutual  benefit  as- 
sociations, inhibiting  the  powers  of  officers  to  waive  regulations  or 
forfeitures,  are  binding,  and  will  prevent  waivers  within  such  in- 
hibitions. 

Loeffler  v.  Modem  Woodmen  of  America,  100  Wis.  79,  75  N.  W.  1012; 
Ellerbe  v.  Faust,  119  Mo.  653,  25  S.  W.  390,  25  L.  R.  A.  149 ;  Mc- 
Gowan  v.  Supreme  Council  of  Catholic  Mut.  Benefit  Ass'n,  76  Hun, 
534,  28  N.  Y.  Supp.  177. 

Thus,  where  the  constitution  of  a  fraternal  beneficial  order  pro- 
vides, tha*  no  person  shall  be  admitted  to  beneficial  membership  who 
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is  engaged  in  the  sale  at  retail  of  intoxicating  liquors,  the  officers 
thereof  have  no  authority  to  waive  such  provision  (Grand  Lodge  A. 
O.  U.  W.  V.  Bunkers,  23  Ohio  Cir.  Ct.  R.  487).  But  though  an  in- 
surance policy  provides  that  it  shall  be  void  if  additional  insurance 
is  procured  without  the  consent  of  the  directors  at  a  regular  meet- 
ing, evidenced  in  writing,  signed  by  the  president  or  secretary,  this 
will  not  prevent  a  mutual  company  from  being  estopped  by  a  con- 
sent to  other  insurance  given  by  the  president  on  a  request  pre- 
sented just  after  the  adjournment  of  a  board  meeting  (Stauffer  v. 
Penn  Mut.  Fire  Ins.  Ass'n  of  Lancaster  County,  164  Pa.  199,  30 
Atl.  384). 

(o)    Same — Umitatlons  on  authority  of  agents. 

By  the  weight  of  recent  authority,  a  mere  stipulation  that  no 
agent  shall  have  power  to  waive  conditions  or  forfeitures  does  not 
apply  to  a  general  agent,  nor  to  a  secretary  and  general  manager. 

This  is  on  the  theory  that  such  persons  have  full  authority  to  trans- 
act business  for  the  company. 

This  doctrine  Is  asserted  In  Mutual  Reserve  Fund  Life  Ass'n  v.  Cleve- 
land Woolen  Mills,  82  Fed.  508,  27  C.  C.  A.  212;  Concordia  Fire 
Ins.  Co.  V.  Johnson,  4  Kan.  App.  7,  45  Pac.  722 ;  German  Ins.  Co. 
V.  Gray,  43  Kan.  497,  23  Pac.  637,  8  L.  R.  A.  70,  19  Am.  St.  Rep. 
150 ;  Hartford  Life  &  Annuity  Ins.  Co.  v.  Hayden's  Adm'r,  90  Ky. 
39,  13  S.  W.  585;  Springfield  Steam  Laundry  Co.  v.  Traders'  Ins. 
Co.,  151  Mo.  90,  52  S.  W.  238,  74  Am.  St  Rep.  521;  Id.,  83  Mo.  App. 
1,  reversing  66  Mo.  App.  199 ;  Marcus  v.  St.  Louis  Mut.  Life  Ins. 
Co.,  68  N.  T.  625 ;  Berry  v.  American  Cent.  Ins.  Co.,  132  N.  Y.  49, 
30  N.  B.  254,  28  Am.  St.  Rep.  548;  Gwaltney  v.  Provident  Sav. 
Life  Assur.  Soc,  132  N.  C.  925,  44  S.  B.  659 ;  Bankers'  &  Merchants' 
Mut.  Ben.  Ass'n  v.  Stapp,  77  Tex.  517,  14  S.  W.  168,  19  Am.  St. 
Rep.  772;  Carrigan  v.  Lycoming  Fire  Ins.  Co.,  53  Vt.  418,  38  Am. 
Rep.  687;  Fraser  v.  Home  Life  Ins.  Co.,  71  Vt.  482,  45  Atl.  1046; 
Coles  V.  Jefferson  Ins.  Co.,  41  W.  Va.  261,  23  S.  B.  732. 

The  rule  that  a  general  agent  has  power  to  waive  forfeitures,  not- 
withstanding limitations  in  the  policy,  is  in  Bush  v.  Missouri  Town 
Mut.  Ins.  Co.,  85  Mo.  App.  155,  extended  to  include  soliciting 
agents.  It  is  there  held  that  such  an  agent  has  power  to  waive 
a  condition,  even  though  his  authority  be  limited  to  the  knowledge 
of  the  insured.  The  court  bases  its  holding  on  the  fact  that  the 
Supreme  Court  of  Missouri  has  by  its  decision  in  the  Springfield 
Steam  Laundry  Case,  that  limitations  do  not  apply  to  genera! 
agents,  overruled  the  decision  of  the  Court  of  Appeals  in  Jenkins 
V.  German  Ins.  Co.,  58  Mo.  App.  210,  in  which  latter  case  it  was 
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held  that,  where  a  policy  designates  who  may  waive  conditions,  a 
waiver  by  a  soliciting  agent,  who  is  not  among  those  designated,  is 
void.  Still  it  is  to  be  noted  that  the  waiver  relied  on  in  the  Bush 
Case  was  based  on  knowledge  of  facts  vitiating  the  policy  obtained 
by  the  agent  before  delivery  of  the  policy.  But  a  stipulation  that 
agents  are  not  authorized  to  waive  conditions  and  forfeitures  refers 
to  collectors  (Eisner  v.  Prudential  Ins.  Co.  of  America,  13  Misc. 
Rep.  395,  34  N.  Y.  Supp.  246) ;  and  in  Vermont  it  is  held  to  apply 
to  local  agents. 

Oarrigan  v.  Lycoming  Fire  Ins.  Co.,  53  Vt.  418,  38  Am.  Rep.  687 ;   Fra- 
ser  V.  Home  Life  Ins.  Co.,  71  Vt.  482,  45  Atl.  1046. 

Though  a  policy  restricts  the  authority  of  agents  to  waive  con- 
ditions and  forfeitures,  yet  an  agent  who  has  authority  to  permit 
additional  insurance  may  waive  a  condition  requiring  indorsement 
of  other  insurance. 

Kotwlcki  V.  Thuringla  Ins.  Co.  (Mich.)  95  N.  W.  976;   West  v.  Norwicb 
Union  Fire  Ins.  Soc,  10  Utah,  442,  37  Pac.  685. 

A  provision  that  no  ofScer,  agent,  or  representative  of  the  insurer 
shall  be  held  to  have  waived  any  of  the  terms  and  conditions  of  a 
policy,  unless  such  waiver  be  indorsed  on  the  policy  in  writing,  does 
not  prevent  a  waiver  by  a  general  agent  of  the  insurer  (Young  v. 
Hartford  Fire  Ins.  Co.,  45,  Iowa,  377,  24  Am.  Rep.  784).  Although 
a  policy  provides  that  no  agent  shall  have  power  to^  waive  any  con- 
ditions or  provisions  therein,  yet  where  the  limitation  expressly 
excepts  such  conditions -as  may  be  the  subject  of  indorsement,  an 
agent  having  power  to  issue  policies  may  waive  such  conditions 
(Phoenix  Ins.  Co.  v.  Public  Parks  Amusement  Co.,  63  Ark.  187,  37 
S.  W.  959)  ;  and  he  may  do  this  by  parol,  even  though  the  policy 
stipulates  that  no  agent  shall  have  power  to  waive  any  such  pro- 
visions, unless  such  waiver  be  in  writing  (German-American  Ins. 
Co.  V.  Humphrey,  62  Ark.  348,  35  S.  W.  428,  54  Am.  St.  Rep.  297). 

A  limitation  of  an  agent's  authority  to  waive  conditions  does  not 
apply  to  an  adjuster  after  a  policy  has  become  a  demand  against  the 
insurer,  as  such  limitation  only  refers  to  matters  occurring  prior 
to  loss  (Roberts,  Willis  &  Taylor  Co.  v.  Sun  Mutual  Ins.  Co.,  13 
Tex.  Civ.  App.  64,  35  S.  W.  955).  And  an  adjuster  who  has  power 
to  waive  forfeitures  cannot  deprive  himself  of  that  power  by  hav- 
ing the  insured  to  sign,  preliminary  to  adjustment,  an  agreement 
that  nothing  the  adjuster  shall  say  or  do  shall  be  construed  as  a 
waiver,  as  the  adjuster  cannot  deprive  himself  of  his  power  by  his 
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own  act  (Corson  v.  Anchor  Mut.  Fire  Ins.  Co.,  113  Iowa,  641,  85 
N.  W.  806). 

Though  the  by-laws  of  a  mutual  benefit  association  provide  that 
the  secretary  of  a  local  lodge  shall  be  its  agent,  and  not  the  agent 
of  the  supreme  body,  yet  where  it  by  other  provisions  requires  the 
clerk  to  perform  duties  appertaining  to  an  agent  of  the  supreme 
body,  and  requires  him  to  receive  and  forward  to  the  secretary  of 
the  supreme  body  the  dues  and  assessments  of  the  members,  the 
local  secretary  is  an  agent  of  the  supreme  body  who  will  be  bound 
by  the  secretary's  acts  within  his  scope  of  his  authority. 

Andre  v.  Modern  Woodmen,  102  Mo.  App."377,  76  S.  W.  710;  Modern 
Woodmen  v.  Tevis,  111  Fed.  113,  49  O.  C.  A.  256. 

But  on  a  rehearing  of  the  Tevis  Case,  reported  in  117  Fed.  369, 
54  C.  C.  A.  293,  the  court  held  on  authority  of  Northern  Assurance 
Co.  v.  Grand  View  Building  Association,  183  U.  S.  308,  22  Sup.  Ct. 
133,  46  L.  Ed.  213,  that  the  assured  could  not  rely  on  a  waiver  by 
the  local  secretary,  as  it  was  expressly  provided  that  no  act  or 
omission  by  the  secretary  should  waive  any  right  of  the  society. 

A  provision  In  an  application  for  a  life  policy  that  no  statement  made 
by  or  to  the  person  soliciting  the  application,  or  to  any  other  per- 
son, shall  be  binding  on  the  company,  unless  the  same  be  reduced 
to  writing,  and  approved  by  the  oflScers  of  the  company  at  its  home 
office,  has  no  bearing  on  the  question  of  waiver  of  forfeiture  from 
engagement  in  prohibited  occupation  by  receipt  of  premium  by  gen- 
eral agent  with  knowledge  of  such  change  In  employment  (North- 
western Mut.  Life  Ins.  Co.  v.  Freeman,  19  Tex.  Civ.  App.  632,  47 
S.  W.  1025). 

(d)   'Waiver  of  limitations — Effect  of  usage  or  custom. 

A  stipulation  in  an  insurance  policy  limiting  the  powers  of  agents 
in  respect  to  waivers  of  conditions  and  forfeitures  is  not  a  limitation 
of  the  power  of  the  company  to  contract  or  to  abrogate  or  to  modify 
contracts  or  conditions  intended  for  its  exclusive  benefit.  It  is 
nothing  more  nor  less  than  a  reservation  for  the  benefit  of  the  com- 
pany, which  it  may  waive. 

United  States  Life  Ins.  Co.  v.  Lesser,  126  Ala.  568,  28  South.  646; 
Penn  Mut.  Life  Ins.  Co.  v.  Keach,  134  111.  583,  26  N.  E.  106,  affirm- 
ing 32  111.  App.  427 ;  Ross-Langford  v.  Mercantile  Town  Mut  Ins. 
Co.,  97  Mo.  App.  79,  71  S.  W.  720;  Washington  Life  Ins.  Co.  v. 
Berwald  (Tex.  Civ.  App.)  72  S.  W.  436. 

A  waiver  of  the  stipulation  limiting  an  agent's  authority  need 
not  be  in  express  terms.    The  stipulation  may  be,  and  often  is, 
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waived  by  an  habitual  course  of  dealing,  which  shows  that  it  is  not 
intended  that  the  rule  as  written  shall  control,  but  that  the  agent's 
real  authority  extends  beyond  that  which  is  declared  in  the  policy. 

This  is  asserted  in  Knickerbocker  Life  Ins.  Co.  v.  Norton,  96  U.  S.  234, 
24  L.  Ed.  6S9 ;  Phoenix  Mut.  Life  Ins.  Co.  v.  Doster,  106  U.  S.  30, 
1  Sup.  Ct.  18,  27  L.  Ed.  65;  ^tna  Life  Ins.  Co.  v.  Smith,  88  Fed. 
440,  31  0.  0.  A.  575;  Mound  City  Mut.  Life  Ins.  Co.  v.  Huth,  49 
Ala.  529;  Travelers'  Ins.  Co.  v.  Brown,  138  Ala.  526,  35  South. 
463;  Illinois  Fire  Ins.  Co.  v.  Stanton,  57  111.  354;  Willcuts  v. 
Northwestern  Mut.  Life  Ins.  Co.,  81  Ind.  300;  Union  Central  Life 
Ins.  Co.  V.  Whetzel,  29  Ind.  App.  658,  65  N.  B.  15;  Hartford  Life 
&  Annuity  Ins.  Co.  v.  Hayden's  Adm'r,  90  Ky.  39,  13  S.  W.  585; 
Qulnlan  v.  Providence  Washington  Ins.  Co.,  133  N.  Y.  356,  31  N. 
E.  31,  28  Am.  St.  Rep.  645 ;  Dial  v.  Valley  Mut.  Life  Ass'n,  29  S. 
C.  560,  8  S.  B.  27 ;  Piedmont  &  Arlington  Life  Ins.  Co.  v.  Fitzger- 
ald, 1  White  &  W.  Civ.  Cas.  Ct.  App.  (Tex.)  §  1347;  Equitable  Life 
Assur.  Soc  V.  Cole,  13  Tex.  Civ.  App.  486,  35  S.  W.  720. 

But  the  insured  or  his  beneficiary  has  the  burden  of  proving  the 
waiver,  if  it  is  relied  on  to  avoid  a  defense  based  on  some  breach  of 
the  warranties  or  conditions  of  the  policy  or  on  misrepresenta- 
tions. 

Kearney  v.  .SJtna  Life  Ins.  Co.,  109  111.  App.  609 ;  Union  Mut  Life  Ins. 
Co.  v.  McMillen,  24  Ohio  St.  67. 

A  custom  of  dealing  by  an  insurer  which  enlarges  the  authority 
of  an  agent  with  respect  to  waiving  violations  of  particular  condi- 
tions does  not  authorize  the  agent  to  waive  a  forfeiture  by  reason 
of  a  violation  of  a  condition  of  a  different  nature.  Thus,  it  was 
said  in  Globe  Mut.  Life  Ins.  Co.  v.  Wolff,  95  U.  S.  326,  24  L.  Ed. 
387,  that  a  sanction  of  an  agent's  receipt  of  delinquent  premiums 
would  not  authorize  him  to  waive  a  forfeiture  by  reason  of  in- 
sured's residence  within  a  prohibited  district,  though  it  empowers 
the  agent  to  waive  a  forfeiture  for  nonpayment  of  premiums,  not- 
withstanding a  limitation  in  the  policy.  Likewise  the  power  of  an 
agent  to  bind  an  insurance  company  by  a  waiver  cannot  be  shown 
by  proving  a  custom  among  other  companies  allowing  their  agents 
such  powers,  unless  it  be  also  shown  that  the  company  had  knowl- 
edge of  such  custom  (Bradford  v.  Homestead  Fire  Ins.  Co.,  54 
Iowa,  598,  r  N.  W.  48).  In  Iowa  Life  Ins.  Co.  v.  Lewis,  187  U.  S. 
335,  23  Sup.  Ct.  126,  47  L.  Ed.  204,  the  court  takes  the  position  that 
authority  of  an  agent  to  waive  a  forfeiture  by  reason  of  nonpay- 
ment of  a  premium  note  at  maturity  cannot  be  inferred  from  the 
act  of  the  company  in  sending  such  note  to  the  agent  for  collection 
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some  time  before  it  was  due,  the  policy  expressly  prohibiting  the 
exercise  of  such  authority ;  and  in  Lantz  v.  Vermont  Life  Ins.  Co., 
139  Pa.  546,  21  Atl.  80,  10  L.  R.  A.  577,  23  Am.  St.  Rep.  202,  the 
court  goes  even  further,  and  holds  that  the  authority  of  an  agent 
whose  powers  were  limited  by  stipulations  in  the  policy  is  not  en- 
larged so  as  to  permit  him  to  waive  a  forfeiture  for  nonpayment  of 
premiums,  because  the  insurer  has  in  three  instances  sanctioned 
his  acceptance  of  premiums  after  they  were  due. 

The  better  doctrine  appears  to  be  that  the  waiver  of  the  limita- 
tion need  not  in  fact  be  by  the  company,  but  may  be  by  cin  agent 
who  has  authority  to  act  for  the  company  in  his  locality  for  all 
purposes  connected  witii  the  contract,  who  is  the  alter  ego  of  the 
company  in  his  locality. 

Such  Is  the  doctrine  of  Thompson  v.  Traders'  Ins.  Co.,  68  S.  W.  889, 
169  Mo.  12 ;  Phenix  Ins.  Co.  v.  Caldwell,  58  N.  E.  314,  187  111.  T3, 
affirming  85  111.  App.  104;  Orient  Ins.  Co.  v.  McKnight,  96  111. 
App.  525,  affirmed  (1902)  64  N.  B.  339,  197  111.  190;  .^tna  Ins.  Co. 
V.  Eastman  (Tex.  Civ.  App.)  80  S.  W.  255. 

In  some  cases  it  is  not  squarely  held  that  an  agent  can  waive  a 
limitation  on  his  authority,  but  the  courts  nevertheless  come  to  the 
conclusion  that  an  insurer  is  bound  by  the  acts  and  statements  of 
its  agents,  notwithstanding  limitations  on  their  authority.  It  is 
said  that  a  stipulation  limiting  the  authority  of  an  agent  has  no 
application  when  the  law  declares  a  waiver  by  estoppel,  because 
of  the  acts  of  the  company  through  its  agents.  Such  estoppels  do 
not  rest  upon  the  power  or  lack  of  power  of  an  agent  to  change 
the  provisions  of  the  policy  or  waive  any  of  its  agreements,  but 
arise  in  law,  because  of  the  acts  of  the  company  through  its  agent, 
acting  within  the  scope  of  his  apparent  power  as  its  representative. 

Such  is  the  doctrine  of  Rockford  Ins.  Co.  v.  Travelstead,  29  111.  App. 
654 ;  Dwelling  House  Ins.  Co.  v.  Dowdall,  55  111.  App.  622 ;  Parsons 
V.  Knoxville  Fire  Ins.  Co.,  132  Mo.  583,  31  S.  W.  117,  affirmed  in 
banc  132  Mo.  600,  34  S.  W.  476 ;  Gould  v.  Dwelling-House  Ins.  Co., 
134  Pa.  570,  19  Atl.  793,  19  Am.  St.  Rep.  717 ;  Morrison  v.  Insur- 
ance Co.  of  North  America,  69  Tex.  353,  6  S.  W.  605,  5  Am.  St.  Rep. 
63;  Hibernia  Ins.  Co.  v.  Malevinsky,  6  Tex.  Civ.  App.  81,  24  S. 
W.  804 ;  .^Etna  Ins.  Co.  v.  Eastman  (Tex.  Civ.  App.)  80  S.  W.  255 ; 
Virginia  Fire  &  Marine  Ins.  Co.  v.  Richmond  Mica  Co.,  102  Va. 
429,  46  S.  E.  463.  Contra:  Lewis  v.  Phoenix  Mut.  Life  Ins.  Co., 
44  Conn.  72. 

In  Miller  v.  Inter-State  Casualty  Co.,  6  Lack.  Leg.  N.  (Pa.)  62, 
it  is  pointed  out  that  an  insured  cannot  rely  on  an  estoppel  based 
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on  acts  by  an  agent  whose  authority  is  limited  by  the  policy  unless 
it  appears  that  he  was  misled  by  the  agent,  and  thereby  prevented 
from  doing  that  which  the  policy  required  him  to  do  in  order  to 
secure  his  rights. 

In  Northern  Assur.  Co.  v.  Grand  View  Bldg.  Ass'n,  183  U.  S. 
308,  22  Sup.  Ct.  133,  46  L.  Ed.  213,  the  federal  Supreme  Court  ap- 
parently takes  the  position  that  when  a  policy  expressly  prohibits 
a  waiver  by  an  agent,  except  in  writing,  there  cannot  be  a  waiver 
by  an  agent  in  any  other  manner,  unless  the  waiver  is  ratified  by 
the  company.  But  the  real  question  at  issue  was  whether  or  not 
the  insurer  was  bound  by  an  agent's  knowledge  of  certain  facts  at 
the  time  of  the  execution  of  the  policy,  where  the  above  stipula- 
tion was  incorporated  in  the  policy. 

(e)   Knowledge  or  notice  of  limitations. 

An  insurer  will  be  bound  by  statements  and  acts  of  its  agents 
within  the  apparent  scope  of  their  employment,  unless  limitations 
on  their  authority  are  brought  to  the  knowledge  of  the  insured. 

This  rule  is  supported  by  Queen  Ins.  Co.  of  Liverpool  v.  Young,  86  Ala. 
424,  5  South.  116,  11  Am.  St.  Rep.  51;  Georgia  Home  Ins.  Co.  v. 
Allen,  128  Ala.  451,  30  South.  537;  West  Coast  Lumber  Co.  v. 
State  Inv.  &  Ins.  Co.,  98  Cal.  502,  33  Pac.  258;  Kenton  Ins.  Co.  v. 
Shea,  6  Bush  (Ky.)  174,  99  Am.  Dec.  676;  Russell  v.  Detroit  Mut. 
Fire  Ins.  Co.,  80  Mich.  407,  45  N.  W.  356 ;  Burdlck  v.  Security  Life 
Ass'n,  77  Mo.  App.  629 ;  Joy  v.  Pennsylvania  Ins.  Co.,  35  Mo.  App. 
165 ;  Schenck  v.  Mercer  County  Mut.  Fire  Ins.  Co.,  24  N.  J.  Law, 
447 ;  Forward  v.  Continental  Ins.  Co.,  142  N.  X.  382,  37  N.  B.  615, 
25  L.  R.  A.  637 ;  Johnson  v.  Dakota  F.  &  M.  Ins.  Co.,  1  N.  D.  167, 
45  N.  W.  799 ;  Union  Ins.  Co.  of  Dayton  v.  McGookey,  33  Ohio  St. 
555;  Planters'  Mut.  Ins.  Co.  v.  Lyons,  38  Tex.  253;  Farmers'  & 
Mechanics'  Benev.  Fire  Ins.  Ass'n  v.  Williams,  95  Va.  248,  28  S. 
E.  214;   Fraser  v.  Home  Life  Ins.  Co.,  71  Vt.  482,  45  Atl.  1046. 

Some  of  the  authorities  hold  that  constructive  notice  to  an  in- 
sured of  a  stipulation  limiting  an  agent's  power  is  sufScient.  Such 
notice  is  obtained  by  an  insured's  acceptance  of  a  policy  containing 
a  limitation.  He  is  then  charged  with  knowledge  thereof  and  is 
bound  thereby. 

This  is  asserted  In  Thornton  v.  Travelers'  Ins.  Co.,  42  S.  B.  287,  116 
Ga.  121,  94  Am.  St.  Rep.  99;  Zimmerman  v.  Home  Ins.  Co.,  77 
Iowa,  685,  42  N.  W.  462;  Burlington  Ins.  Co.  v.  Gibbons,  43  Kan. 
15,  22  Pac.  1010,  19  Am.  St.  Rep.  118 ;  Sprague  v.  Western  Home 
Ins.  Co.,  49  Mo.  App.  423 ;  May  v.  New  York  Safety  Reserve  Fund 
Soc,  14  Daly  (N.  Y.)  389 ;   Allen  v.  Insurance  Co.,  123  N.  Y.  6,  25 
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N.  E.  309 ;  Liverpool,  L.  &  G.  Ins.  Co.  v.  T.  M.  Richardson  Lumber 
Co.,  69  Pac.  938,  11  Okl.  585 ;  Travelers'  Ins.  Co.  v.  Myers,  62  Ohio 
St.  529,  57  N.  B.  458,  49  L.  E.  A.  760;  Bgan  v.  Westchester  Ins. 
Co.,  28  Or.  289,  42  Pac.  611;  Phcenlx  Ins.  Co.  v.  Dunn  (Tex.  Civ. 
App.)  41  S.  W.  109;  Medley  v.  German  Alliance  Ins.  Co.  (W.  Va.) 
47  S.  E.  101. 

But  in  Virginia  it  is  held  that  the  constructive  notice  afforded 
by  the  circumstance  that  the  policy  contains  the  limitation  is  in- 
sufficient. The  insured  must  have  actual  notice  of  the  limitation 
on  the  powers  of  agents,  either  by  having  his  attention  called  to 
the  stipulation  in  the  policy,  or  otherwise.  (Virginia  Fire  &  Ma- 
rine Ins.  Co.  V.  Richmond  Mica  Co.,  102  Va.  429,  46  S.  E.  463.) 
And  a  question  in  an  application,  as  to  whether  the  property  is  in- 
cumbered, is  not  of  itself  notice  to  insured  that  an  agent  has  no 
authority  to  assure  him  that  an  incumbrance  of  a  certain  amount 
is  too  small  to  be  noted  (Georgia  Home  Ins.  Co.  v.  Goode,  95  Va. 
751,  30  S.  E.  366).  Likewise,  it  is  said  in  American  Ins.  Co.  v. 
Gallatin,  48  Wis.  36,  3  N.  W.  772,  that  the  mere  fact  that  an  ap- 
plication to  an  agent  is  forwarded  by  him  to  the  company's  princi- 
pal office  for  approval  is  not  sufficient  to  charge  the  insured  with 
notice  of.  the  limitations  on  the  agent's  authority.  But  in  Gal- 
braith's  Adm'r  v.  Arlington  Mut.  Life  Ins.  Co.,  12  Bush  (Ky.)  29, 
it  was  held  that  where  the  form  of  an  application  for  insurance 
and  the  questions  contained  in  it  showed  that  the  answers  made 
by  the  applicant  were  to  be  made  the  basis  of  the  contract  to  be 
evidenced  by  the  policy,  this  alone  should  have  put  the  assured 
upon  notice  that  the  agent  had  no  authority  to  accept  false  answers. 

In  McLeary  v.  Orient  Ins.  Co.  (Tex.  Civ.  App.)  32  S.  W.  583,  the 
court  took  the  position  that  where  an  agent  was  instructed  to  can- 
cel a  permit  attached  to  a  policy,  and  this  instruction  was  shown 
to  the  insured,  this  was  sufficient  notice  of  the  agent's  want  of 
authority  to  extend  the  permit  on  its  expiration;  and  in  Suther- 
land v.  Eureka  Fire  &  Marine  Ins.  Co.,  110  Mich.  668,  68  N.  W. 
985,  it  was  said  that,  where  an  insured  is  aware  that  the  company 
has  told  its  agent  to  give  no  more  vacancy  permits,  an  oral  waiver 
by  the  agent  of  the  provisions  as  to  vacancies  is  ineffectual. 

(f)    ConstTnotion  of  restrictions  as  applied  to  conditions  precedent  or 
subsequent. 

The  prevailing  doctrine  in  most  of  the  states  appears  to  be  that 
restrictions  in  a  policy  on  the  power  of  agents  with  respect  to 
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waiver  do  not  apply  to  those  conditions  which  relate  to  the  in- 
ception of  the  contract.  The  underlying  reason  for  this  doctrine 
is  no  doubt  that  stated  in  some  of  the  cases — that  the  insured  is 
not  bound  by  restrictions  and  stipulations  of  which  he  has  no 
knowledge.  As  an  insured  cannot  be  charged  with  constructive 
notice  of  the  stipulations  in  a  policy  until  he  has  accepted  it,  there- 
fore a  limitation  in  a  policy  on  an  agent's  authority  will  not  bind 
the  insured  with  reference  to  matters  occurring  prior  thereto.  Un- 
til an  insured  has  either  actual  or  constructive  notice  of  the  limi- 
tations on  an  agent's  authority,  he  may  assume  that  the  agent  has 
the  authority  indicated  by  the  apparent  scope  of  his  employment. 

Reference  may  be  made  to  Mutual  Ben.  Life  Ins.  Co.  v.  Roblson,  58 
Fed.  723,  7  C.  C.  A.  444,  22  L.  R.  A.  325 ;  Pope  v.  Glens  Falls  Ins. 
Co.,  30  South.  496,  130  Ala.  356;  Bartlett  v.  Fireman's  Fund  Ins. 
Co.,  77  Iowa,  155,  41  N.  W.  601 ;  Grouse  v.  Hartford  Fire  Ins.  Co., 
79  Mich.  249,  44  N.  W.  496 ;  Home  Ins.  Co.  v.  Gibson,  72  Miss.  58, 
17  South.  13;  Rickey  v.  German  Guarantee  Town  Mut.  Fire  Ins. 
Co.,  79  Mo.  App.  485 ;  Flournoy  v.  Traders'  Ins.  Co.,  80  Mo.  App. 
655;  Shotlife  t.  Modern  Woodmen  of  America,  73  S.  W.  326,  100 
Mo.  App.  138 ;  Haight  v.  Continental  Ins.  Co.,  92  N.  Y.  51 ;  Wood 
V.  American  Fire  Ins.  Co.,  149  N.  Y.  382,  44  N.  E.  80,  52  Am.  St. 
Rep.  733 ;  Skinner  v.  Norman,  165  N.  Y.  565,  59  N.  E.  309,  80  Am. 
St.  Rep.  776;  McGulre  v.  Hartford  Fire  Ins.  Co.,  158  N.  Y.  680, 
52  N.  E.  1124;  Medley  v.  German  Alliance  Ins.  Co.  (W.  Va.)  47  S. 
E.  101. 

A  contrary  view  finds  support  in  Northern  Assurance  Co.  v. 
Grand  View  Building  Ass'n,  183  U.  S.  308,  22  Sup.  Ct.  133,  46  L. 
Ed.  213  (reversing  101  Fed.  77,  41  C.  C.  A.  207).  The  United 
States  Supreme  Court  takes  the  position  that,  if  the  limitation  is 
expressed  in  the  policy,  the  insured  is  presumed  to  be  aware  of  the 
limitation.  He  cannot,  therefore,  avail  himself  of  waivers  by  an 
agent  contrary  to  the  limitation,  even  though  they  relate  to  the 
inception  of  the  contract. 

This  ruling  has  been  followed  and  approved  In  Maupin  v.  Scottish 
Union  &  National  Ins.  Co.,  53  W.  Va.  557,  45  S.  E.  1003 ;  Liverpool 
&  L.  &  G.  Ins.  Co.  7.  T.  M.  Richardson  Lumber  Co.,  11  Okl.  585,  69 
Pac.  938. 

But  in  Medley  v.  German  Alliance  Ins.  Co.  (W.  Va.)  47  S.  E. 
101,  the  Maupin  Case  is  overruled  on  this  point,  the  court  taking 
the  position  that  an  insurer  cannot  be  bound  by  provisions  of 
which  he  has  no  knowledge.  In  Wolf  v.  Dwelling  House  Ins.  Co., 
75  Mo.  App.  337,  it  was  held  that  if  a  policy  provided  that  the  com- 
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pany  should  not  be  bound  by  any  act  or  statement  made  to  or  by 
an  agent,  unless  inserted  in  the  contract,  the  knowledge  by  an 
agent,  at  the  time  a  policy  was  issued,  of  facts  violating  conditions 
in  the  policy,  did  not  constitute  a  waiver.  But  this  decision  is 
overruled  in  Wolf  v.  Dwelling  House  Ins.  Co.,  86  Mo.  App.  580; 
and  in  Andrus  v.  Maryland  Casualty  Co.,  91  Minn.  358,  98  N.  W. 
200,  it  is  said  that  such  a  provision  cannot  be  upheld,  as  it  is  an 
attempt  to  remove  the  company  from  the  operation  of  the  rules  of 
law  applicable  to  notice  of  facts  affecting  the  rights  and  liabilities 
.  of  parties  to  contracts,  and  nonenforceable. 

In  general,  it  may  be  said  that,  if  the  limitation  is  only  to  be 
found  in  the  policy,  the  insurer  will  be  bound  by  the  agent's  acts 
and  statements  at  the  inception  of  the  contract. 

Reference  may  be  made  to  Carrollton  Furniture  Co.  v.  American  Credit 
Indemnity  Co.,  124  Fed.  25,  59  C.  C.  A.  545;  Berry  v.  American 
Cent.  Ins.  Co.,  132  N.  T.  49,  30  N.  B.  254,  28  Am.  St.  Rep.  548; 
Hoose  V.  Prescott  Ins.  Co.,  84  Mich.  309,  47  N.  W.  587,  11  L.  R.  A. 
340. 

If,  however,  the  application  contains  a  stipulation  that  no  state^ 
ments  or  answers  made  or  received  by  any  person  shall  be  binding 
on  the  insurer  unless  reduced  to  writing  and  contained  in  the  ap- 
plication, or  that  no  verbal  statements,  to  whomsoever  made,  shall 
modify  the  contract  unless  reduced  to  writing  and  presented  to 
and  approved  by  designated  officers,  the  insurer  is  not  bound 
by  verbal  statements  made  to  or  by  an  agent,  as  the  insured  is  in- 
formed of  the  limitation  of  the  agent's  power  before  the  consum- 
mation of  the  contract. 

This  principle  is  asserted  In  Hubbard  v.  Mutual  Reserve  Fund  Life 
Ass'n  (C.  C.)  80  Fed.  681 ;  United  States  Life  Ins.  Co.  v.  Smith,  92 
Fed.  503,  34  C.  C.  A.  506 ;  Hamilton  v.  Fidelity  Mutual  Life  Ass'n. 
27  App.  Div.  480,  50  N.  Y.  526. 

But  in  Standard  Life  &  Accident  Ins.  Co.  v.  Fraser,  76  Fed.  705, 
22  C.  C.  A.  499,  it  is  said  that  a  provision  in  an  application  and 
policy  that  no  agent  can  waive  any  provision  of  the  policy  does 
not  protect  the  company,  where  the  applicant  truly  states  the 
facts,  and  then  answers  in  accordance  with  the  agent's  advice  as 
to  the  effect  of  such  facts,  there  being  a  material  difference  between 
such  a  provision  and  a  provision  in  an  application  that  the  com- 
pany will  not  be  bound  by  statements  not  embodied  in  the  applica- 
tion. 
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The  rules  stated  thus  far  in  reference  to  waivers  of  conditions 
precedent  will  not  generally  apply  where  the  waiver  relied  on  is 
one  that  has  taken  place  subsequent  to  the  delivery  and  acceptance 
of  a  policy,  as  the  insured  is  then  presumed  to  have  knowledge  of 
the  restrictions  and  will  be  bound  thereby.  He  cannot  then  rely 
on  a  waiver  by  an  agent,  contrary  to  the  limitations  expressed  in 
the  policy,  unless  it  appears  that  the  agent's  authority  has  been 
enlarged. 

This  proposition  is  supported  by  Zimmerman  v.  Home  Ins.  Co.,  77  Iowa, 
685,  42  N.  W.  462;  Taylor  v.  State  Ins.  Co.,  98  Iowa,  521,  67  N. 
W.  577,  60  Am.  St.  Rep.  210;  Burlington  Ins.  Co.  v.  Gibbons,  43 
Kan.  15,  22  Pac.  1010,  19  Am.  St  Rep.  118;  Sprague  v.  Western 
Home  Ins.  Co.,  49  Mo.  App.  423 ;  Catoir  v.  American  Life  Ins.  & 
Trust  Co.,  33  N.  J.  Law,  487 ;  Redfield  v.  Patterson  Fire  Ins.  Co., 
6  Abb.  N.  O.  (N.  Y.)  456 ;  Frankfurter  v.  Home  Ins.  Co.,  10  Misc. 
Rep.  157,  31  N.  Y.  Supp.  3;  Woodside  Brewing  Co.  v.  Pacific  Fire 
Ins.  Co.,  42  N.  Y.  Supp.  620,  11  App.  Div.  68,  affirmed  in  159  N. 
Y.  549,  54  N.  E.  1095;  Egan  v.  Westchester  Ins.  Co.,  28  Or.  289, 
42  Pac.  611 ;  Stevens  v.  Queen  Ins.  Co.,  81  Wis.  335,  51  N.  W.  555, 
29  Am.  St.  Rep.  905.  In  the  early  case  of  Vlele  v.  Germania  Ins. 
Co.,  26  Iowa,  9,  96  Am.  Dee.  83,  It  was  held  that,  though  an  agent's 
power  was  limited,  so  that  he  could  not  waive  conditions  at  the  in- 
ception of  the  contract,  he  could  nevertheless  waive  subsequent  for- 
feitures. 

An  insured  cannot  rely  on  an  attempted  waiver  of  a  condition 
subsequent,  at  or  previous  to  the  contract,  where  the  authority 
of  the  agent  attempting  to  make  the  waiver  is  expressly  limited  by 
the  contract. 

Phoenix  Ins.  Co.  v.  Maxson,  42  HI.  App.  164;  Northwestern  National 
Ins.  Co.  v.  Mize  (Tex.  Civ.  App.)  34  S.  W.  670. 

But  if  an  agent  makes  a  promise  at  the  inception  of  a  contract 
that  he  will  insert  a  certain  condition,  which  he  fails  to  do,  the  in- 
surer will  be  bound,  though  the  policy,  when  delivered,  stipulates 
that  the  agent  has  no  authority  to  waive,  modify,  or  strike  any  of 
its  printed  conditions,  as  this  is  not  a  limitation  on  the  agent's 
power  to  make  a  contract,  but  only  on  his  power  to  waive  conditions 
in  the  executed  policy  (Continental  Ins.  Co.  v.  Ruckman,  127  111. 
364,  20  N.  E.  77,  11  Am.  St.  Rep.  121,  affirming  29  111.  App.  404). 
And  if  an  insured  states  in  his  application  that  he  desires  to  mort- 
gage his  property,  on  advice  by  an  agent  that  the  company  will 
issue  a  policy  permitting  incumbrances,  a  subsequent  mortgage 
will  not  forfeit  the  insurance,  though  the  policy  as  issued  prohibits 
B.B.INS.— 158 
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incumbrances,  and  provides  that  none  of  its  agents,  except  a  named 
general  agent,  shall  have  power  to  waive  any  of  the  conditions  in 
the  policy  (Phenix  Ins.  Co.  of  Brooklyn  v.  Lorenz,  7  Ind.  App. 
266,  33  N.  E.  444,  34  N.  E.  495). 

Stipulations  in  a  policy  that  no  agent  has  power  to  waive  any  of 
its  conditions  refer  only  to  provisions  which  are  a  part  of  the  con- 
tract of  insurance,  and  not  to  matters  which  are  to  be  performed 
after  loss  (Titsworth  v.  American  Cent.  Ins.  Co.,  62  Mo.  App.  310). 
Nor  do  such  stipulations  apply  to  conditions  limiting  time  within 
which  suit  may  be  brought  after  loss  (Firemen's  Fund  Ins.  Co.  v. 
Western  Refrigerating  Co.,  44  N.  E.  746,.  162  111.  322,  affirming  55 
111.  App.  329). 

(g)    Statutory  provisions. 

In  many  states  statutes  have  been  enacted  which  define  the  ex- 
tent of  the  powers  of  insurance  agents.  Such  statutes  have  been 
construed  in  several  states  with  reference  to  their  effect  on  stipu- 
lations in  policies  limiting  the  powers  of  agents  with  reference 
to  waivers.  Under  the  Maine  statute,'  which  provides  that  the 
agents  of  insurance  companies  shall  be  regarded  as  in  the  place 
of  the  company  in  all  respects  regarding  any  insurance  effected  by 
them,  and  that  all  provisions  in  any  policy  in  conflict  with  such 
statute  shall  be  null  and  void,  a  provision  of  a  policy  that  no  act 
of  any  agent  of  the  company  other  than  the  secretary  or  president 
shall  be  held  to  be  a  waiver  of  a  strict  compliance  with  all  condi- 
tions of  the  policy  is  void  (Day  v.  Dwelling  House  Ins.  Co.,  81  Me. 
244,  16  Atl.  894).  And  under  the  early  Iowa  statute,*  providing 
that  any  person  who  shall  hereafter  solicit  insurance,  or  procure 
applications  therefor,  shall  be  held  to  be  the  soliciting  agent  of  the 
insurance  company  or  association  issuing  a  policy  on  such  appli- 
cation, or  a  renewal  thereof,  "anything  in  the  application  or  policy 
to  the  contrary  notwithstanding,"  it  was  held  not  to  be  within  the 
power  of  a  company  to  limit  the  authority  of  its  agents  as  fixed  by 
the  statute  (Jamison  v.  State  Ins.  Co.,  85  Iowa,  229,  52  N.  W.  185). 

So,  it  has  been  held  that  under  the  present  law,"  which  is  in 
effect  the  same  as  the  earlier  law,  a  local  soliciting  agent's  knowl- 
edge of  a  change  of  title  and  the  existence  of  a  chattel  mortgage  on 
the  insured  property,  and  his  statement  to  the  insured  that  the  pol- 


s  Rev.  St.  Me.  c  49,  §§  21,  90.  *  Laws  Iowa  1880,  c  211,  §  1. 

0  Code  Iowa  1897,  §  1750. 
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icy  was  all  right  without  an  indorsement,  is  a  waiver  of  an  in- 
dorsement required  by  the  policy,  though  the  policy  provides  that 
no  agent,  except  the  insurer's  manager,  outside  the  state,  shall  have 
power  to  waive  the  provisions  of  the  policy  (Liquid  Carbonic  Acid 
Mfg.  Co.  v.  Phoenix  Ins.  Co.  [Iowa]  101  N.  W.  749). 

The  Wisconsin  statute  '  provides  that  whoever  solicits  insurance 
for,  or  transmits  an  application  to,  or  a  policy  to  or  from,  the  com- 
pany, or  receives  any  premium,  or  assists  therein,  or  in  transacting 
any  business  for  the  company,  is  an  agent  of  the  company  to  all  in- 
tents and  purposes.  Under  this  statute  a  soliciting  agent  can  waive 
conditions  of  the  policy  at  the  inception  of  the  contract,  though 
it  is  provided  that  the  company  shall  not  be  bound  by  any  act  or 
statement  made  to  or  by  the  agent,  unless  inserted  therein  (Renier 
V.  Dwelling  House  Ins.  Co.,  74  Wis.  89,  42  N.  W.  208).  A  similar 
rule  prevails  under  a  like  statute  in  Nebraska  '  (New  York  Life  Ins. 
Co.  V.  Russell,  77  Fed.  94,  23  C.  C.  A.  43).  But  the  Wisconsin  stat- 
ute does  not  extend  the  authority  of  a  soliciting  agent  beyond  what 
is  necessarily  implied  in  soliciting  the  insurance,  and  hence  he  can- 
not waive  conditions,  subsequent  to  the  execution  of  a  policy,  and 
contrary  to  the  stipulations  of  the  policy. 

Hankins  v.  Rockford  Ins.  Co.,  70  Wis.  1,  35  N.  W.  34 ;    Stevens  v.  Queen 
Ins.  Co.,  81  Wis.  335,  51  N.  W.  555,  29  Am.  St  Rep.  905. 

Under  the  Texas  statute,*  making  any  person  who  does  any  act 
in  the  consummation  of  any  contract  of  insurance  for  any  insur- 
ance company  the  agent  of  the  company,  so  far  as  relates  to  all  the 
liabilities,  duties,  etc.,  set  forth  in  the  chapter  relating  to  insurance, 
it  was  held  in  Hartford  Fire  Ins.  Co.  v.  Walker  (Tex.  Civ.  App.) 
60  S.  W.  820,  that  a  soliciting  agent  is  an  agent  of  the  insurer, 
and  has  authority  to  waive  an  affirmative  warranty  which  he  knows 
to  be  false  at  the  time  of  the  issuing  of  the  policy,  notwithstanding 
stipulations  or  limitations  of  the  powers  of  the  agent  printed  in  the 
application  and  policy.  But  this  decision  was  subsequently  re- 
versed by  the  Supreme  Court  (94  Tex.  473,  61  S.  W.  711)  on  the 
ground  that  the  statute  only  made  persons  acting  for  insurance 
companies  agents  of  such  companies  for  the  purpose  of  subjecting 
them  to  penalties  imposed  on  companies  writing  insurance  with- 
out complying  with  the  state  laws. 

•  Rev.  St  WU.  1898,  §  1977.  t  Comp.  St.  Neb.  1903,  c.  16,  §  8. 

s  Rev.  St.  Tex.  1895,  art  3093. 
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1.    WHAT    CONSTITUTES    KNOWI.EDGE    OB    NOTICE    AS   ESSEN- 
TIAIi  TO  ESTOPPEL  OB  WAIVES. 

(a>  What  constitutes  notice  in  general. 

(b)  Knowledge  of  or  notice  to  officers  and  directors. 

(c)  Agents  in  general. 

(d)  Solicitors,  collectors,  and  surveyors. 

(e)  Subagents  and  clerks. 

(f)  Medical  examiners. 

(g)  Agents  who  are  themselves  interested  or  whose  commissions  have 

been  revoked. 

(h>  Agent  of  one  company  procuring  insurance  through  agent  of  an- 
other company. 

(1)  Agency  for  insurer  or  insured. 

(])  Same — Effect  of  provisions  in  policy  or  application. 

(k)  Effect  of  limitations  as  to  waiver. 

(1)  Statutory  provisions, 
(m)  Knowledge  acquired  in  transacting  business  of  company. 

(n)  Knowledge  acquired  as  agent  of  other  company. 

(o)  Knowledge  from  prior  policies  and  applications. 

(p)  Notice  of  certain  facts  as  notice  of  other  facts. 

(q)  Record  of  title  or  Incumbrance. 

(r)  Notice  through  newspapers. 

(s)  Knowledge  by  custom  or  usage. 

(t)  Sufficiency  of  notice  or  knowledge. 

(u)  Sufficiency  of  evidence  to  show  knowledge. 

(v)  Mutual  benefit  societies. 

(a)   Wliat  constitutes  notice  in  general. 

It  is  elementary  that  an  insuxcince  company  must  have  notice  or 
knowledge  of  matters  vitiating  a  policy,  if  its  acts,  statements,  or 
conduct  shall  constitute  a  waiver  of  such  matters  or  estop  it  from 
asserting  them  as  a  defense  to  an  action  on  a  policy.  Therefore, 
it  becomes  important  to  determine  what  constitutes  knowledge  or 
notice.  Where  an  agent  of  the  insurer  examines  the  premises,  the 
insurer  is  bound  to  have  notice  of  all  an  expert  should  know  from 
such  inspection,  and  is  bound  by  knowledge  to  that  extent  (Wash- 
ington Fire  Ins.  Co.  v.  Davison,  30  Md.  91,  108).  Thus,  if  an  agent 
issuing  a  policy  examines  the  premises  before  preparing  the  policy, 
statements  therein  as  to  the  use  of  the  property  cannot  be  relied 
on  as  a  defense  to  an  action  for  a  loss  (Maher  v.  Hibernian  Ins. 
Co.,  6  Hun  [N.  Y.]  353).  So,  if  an  agent  is  present  and  examines 
the  premises  at  the  time  an  application  is  made,  the  company  will 
be  estopped  to  rely  on  a  false  representation  by  the  insured  as  to 
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the  value  of  the  premises  (Dacey  v.  Agricultural  Ins.  Co.,  21  Hun 
[N.  Y.]  83),  especially  if  the  agent  assents  to  the  figures  (German 
Ins.  Co.  V.  Miller,  39  111.  App.  633),  or  the  policy  is  issued  without 
a  written  appHcation  (Strauss  v.  Phenix  Ins.  Co.,  9  Colo.  App.  386, 
48  Pac.  822).  And  in  Follette  v.  United  States  Mut.  Ace.  Ass'n, 
lOr  N.  C.  240,  12  S.  E.  370,  22  Am.  St.  Rep.  878,  12  L.  R.  A.  315, 
it  was  held  that  where  an  agent  of  a  company,  after  frequently 
conversing  with  a  man  partially  deaf,  solicits  him  to  take  out  a  pol- 
icy, the  insured  can  prove  these  facts  by  the  agent  on  cross-exam- 
ination, to  rebut  the  presumption  that  the  company  was  induced 
to  take  the  risk  by  the  representation  in  the  application  that  the 
insured  was  not  subject  to  any  bodily  infirmity. 

But  mere  opportunity  on  the  part  of  the  insurer  to  make  an 
examination  or  ascertain  certain  facts  will  not  charge  the  insurer 
with  knowledge  of  what  an  examination  wovild  have  disclosed  or 
what  could  have  been  ascertained. 

Pope  V.  Glens  Palls  Ins.  Co.,  136  Ala.  670,  34  South.  29 ;  Hoxle  v.  Home 
Ins.  Co.,  32  Conn.  21,  85  Am.  Dec.  240 ;  Hartford  Fire  Ins.  Co.  v. 
Magee,  47  111.  App.  367 ;  McFarland  v.  St.  Paul  Fire  &  Marine  Ins. 
Co.,  46  Minn.  519,  49  N.  W.  253 ;  Digby  v.  American  Cent.  Ins.  Co., 
3  Mo.  App.  603. 

However,  if  an  insurer's  agent  lives  in  the  vicinity  of  the  prop- 
erty emd  is  familiar  therewith,  the  insurer  will  be  charged  with 
knowledge  of  facts  readily  ascertainable — as,  for  instance,  that  a 
building  is  joined  to  another  by  a  party  wall  (Commercial  Fire  Ins. 
Co.  V.  Allen,  80  Ala.  571,  1  South.  203).  So,  if  the  insurer's  agent 
is  familiar  with  the  property  and  knows  its  value,  and  the  insurer 
has  every  opportunity,  before  insuring,  to  inspect  the  property,  it 
will  be  estopped  from  denying  the  valuation  of  the  property  as 
stated  in  the  policy  (Ritchey  v.  Home  Ins.  Co.,  104  Mo.  App.  146, 
78  S.  W.  341).  And  in  Short  v.  Home  Ins.  Co.,  90  N.  Y.  16,  43  Am. 
Rep.  138,  it  was  said  that  where  the  insurer's  agent,  who  made  the 
memoranda  he  deemed  important,  resided  where  the  property  was 
located,  knew  where  it  was  situated,  and  had  ample  opportunity 
to  ascertain  its  condition,  it  was  a  question  of  fact  for  the  jury 
to  determine  whether  defendant's  agent  knew  the  condition  of  the 
premises,  or  regarded  it  as  of  any  consequence  whether  the  prem- 
ises were  occupied  or  otherwise,  and  made  the  insurance  without 
any  reference  whatever  to  the  subject  of  occupation.  However, 
a  noncompliance  with  a  law  (Laws  Minn.  1895,  p.  401,  c.  175,  §  25) 
requiring  an  insurer  to  examine  the  structure  insured  does  not 
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charge  the  insurance  company  with  notice  that  the  premises  are 
vacant;  the  provision  having  reference  to  the  fixing  of  the  value 
of  the  structure  (Aiple  v.  Boston  Ins.  Co.  [Minn.]  100  N.  W.  8). 
It  was  said  in  Sarsfield  v.  Metropolitan  Ins.  Co.,  42  How.  Prac. 
(N.  Y.)  97,  that  a  statement  by  an  agent  that  he  was  acquainted 
with  a  building  on  which  insurance  was  sought  would  not  charge 
the  insurer  with  knowledge  of  the  business  carried  on  in  the  build- 
ing. And  in  Burruss  v.  National  Life  Ass'n,  96  Va.  543,  32  S.  E. 
49,  it  was  held  that  statements  by  a  beneficiary,  before  application 
was  made,  that  he  understood  insured  to  be  in  bad  health  and  to 
have  been  rejected  by  other  companies,  di(J  not  charge  the  agent 
with  knowledge  that  positive  statements  to  the  contrary  in  the  ap- 
plication and  medical  examiner's  certificate  were  untrue,  as  at  most 
it  only  put  the  agent  on  inquiry.  So,  it  was  said  in  Finley  v.  Ly- 
coming County  Mutual  Ins.  Co.,  30  Pa.  311,  72  Am.  Dec.  705,  that 
payment  of  premiums  by  a  former  member  of  a  partnership,  after 
dissolution  of  the  partnership,  constitutes  no  notice  of  the  dissolu- 
tion of  the  partnership.  Where  the  application  provided  that,  if 
the  applicant  was  a  married  woman,  her  husband  must  also  sign 
the  application  and  note  with  her,  and  the  wife's  signature  ap- 
peared above  that  of  her  husband  in  the  application,  this  fact  in- 
dicated to  the  defendant  that  she^  and  not  her  husband,  was  the 
owner  of  the  land  (Wooldridge  v.  German  Ins.  Co.,  69  Mo.  App. 
413).  And  in  German-American  Ins.  Co.  v.  Paul  (Ind.  T.) 
83  S.  W.  60,  it  was  held  that  a  fire  insurance  company  issuing  a 
policy  on  a  building  in  the  Cherokee  Nation  at  a  time  when,  under 
Rev.  St.  U.  S.  §§  2116,  2118,  land  in  the  Indian  Territory  was  not 
subject  to  individual  ownership,  was  estopped  from  asserting  the 
policy  to  be  invalid,  under  a  provision  therein  that  it  should  be 
void  if  the  building  should  be  on  land  not  owned  by  insured  in  fee. 
If  a  policy  which  prohibits  the  use  of  gasoline  requires  a  full  dis- 
closure of  material  facts,  the  fact  that  such  policy  is  issued  at  a  rate 
fixed  on  an  adjoining  building,  belonging  to  the  insured,  by  an  as- 
sociation of  which  the  insurer  is  a  member,  the  rate  for  the  adjoin- 
ing building  including  a  charge  for  gasoline,  will  not  estop  the  in- 
surer from  claiming  a  forfeiture  for  a  breach  of  the  condition 
against  the  use  of  gasoline,,  though  it  be  conceded  that  the  rate 
charged  constitutes  an  awakening  circumstance  (TurnbuU  v.  Home 
Fire  Ins.  Co.,  83  Md.  312,  34  Atl.  875). 

As  an  insurance  company  or  its  representatives  must  have,  or 
be  presumed  to  have,  actual  knowledge  of  matters  claimed  to  be 
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waived  by  implication  when  such  alleged  waiver  takes  place,  the 
time  when  knowledge  was  imparted  often  becomes  material,  if  it 
is  not  concurrent  with  the  alleged  waiver.  In  Gandy  v.  Orient 
Ins.  Co.,  52  S.  C.  224,  29  S.  E.  655,  it  was  said  that  proof  of  knowl- 
edge by  an  insurer  that  insured  had  other  insurance  when  a  con- 
tract of  insurance  was  made  sufficiently  shows  that  he  had  such 
knowledge  a  few  days  thereafter  when  a  policy  was  delivered, 
where  insured  did  not  agree  to  have  the  other  insurance  canceled. 
And  in  Queen  Ins.  Co.  of  America  v.  May  (Tex.  Civ.  App.)  43  S. 
W.  73,  the  court  took  the  position  that,  where  an  insured  had  told 
an  agent  on  several  different  occasions  while  the  agent  was  solicit- 
ing insurance  the  true  condition  of  her  title,  the  insurer  would 
be  deemed  to  have  had  notice  thereof,  notwithstanding  the  writ- 
ten application,  made  afterwards  and  upon  the  issuance  of 
the  policy,  but  not  referred  to  therein,  made  a  different  statement. 
But  in  Merchants'  Ins.  Co.  v.  New  Mexico  Ltimber  Co.,  10  Colo. 
App.  223,  51  Pac.  174,  it  was  held  that  knowledge  by  an  agent  on 
May  11th  of  the  violation  of  a  clear-space  clause  in  an  existing 
policy  did  not  show  knowledge  of  such  violation  on  the  issuing  of 
a  new  policy  June  3d  following.  And  in  .iEtna  Life  Ins.  Co.  v. 
Paul,  10  111.  App.  431,  it  was  held  that  disclosures  made  to  an  agent 
by  an  applicant  as  to  his  health  when  applying  for  a  policy  were 
not  notice  to  the  agent  of  applicant's  health  when  making  a  new 
application  eight  years  later,  as  the  interval  might  be  presumed 
sufficient  for  the  eradication  of  weak  tendencies  disclosed  on  the 
first  application. 

As  to  notice  of  subsequent  matters,  it  was  said  in  Hayward  v. 
National  Ins.  Co.,  52  Mo.  181,  14  Am.  Rep.  400,  that  it  is  not  nec- 
essary that  an  agent  be  given  notice  at  the  very  time  when  he  is 
engaged  with  business  connected  with  an  insured's  policy.  In  that 
case  no  notice  could  ever  be  given  to  a  company  through  an  agent, 
except  at  the  very  time  of  the  issuance  of  a  policy.  The  reason 
that  notice  to  an  agent  is  held  notice  to  his  principal  is  because 
it  is  the  agent's  duty  to  give  the  principal  notice  of  the  facts,  and  it 
will  be  presumed  that  he  has  done  so.  This  is  true  whenever  the 
notice  is  connected  with  the  subject-matter  of  the  agency. 

(b)   Knowledge  of  or  notice  to  o£BceTs  and  directors. 

It  is  not  necessary  that  an  insurance  company  should  itself  have 
actual  knowledge  or  notice  of  facts  on  which  an  implied  waiver  or 
an  estoppel  is  based.    The  business  of  an  insurance  company  is  of 
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necessity  carried  on  by  officers  and  agents.  The  company  and  its 
agents  and  officers  are,  in  law,  one  and  the  same  as  to  all  trans- 
actions within  the  scope  of  the  authority  of  the  officers  and  agents. 
The  acts  of  officers  or  agents  within  the  scope  of  their  authority 
are  imputable  to  the  company.  So,  as  a  general  rule,  are  notices. 
Therefore,  it  is  a  general  rule  that  an  insurance  company  is  charged 
with  knowledge  of  facts  existing  at  the  time  of  issuing  a  policy  or 
recurring  subsequent  thereto,  known  to  a  general  or  local  agent 
having  power  to  issue  and  deliver  policies,  collect  premiums,  and 
grant  permits;  more  particularly  if  the  president  or  secretary  of 
a  company  has  notice  of  facts  vitiating  a  policy,  the  company  is 
charged  with  such  notice. 

Such  Is  the  rule  in  Mulville  v.  Adams  (C.  C.)  19  Fed.  887 ;  Pomeroy  v. 
Eocky  Mountain  Ins.  &  Sav.  Inst,  9  Colo.  295,  12  Pac.  153,  59  Am. 
Rep.  144,  overruling  Pomeroy  v.  Rocky  Mountain  Ins.  Co.  (Colo.) 
7  Pac.  295;  Loehner  r.  Home  Mut.  Ins.  Co.,  19  Mo.  628;  Goodall 
v.  New  England  Fire  Ins.  Co.,  25  N.  H.  169;  Uhler  v.  Farmers' 
American  Fire  Ins.  Co.,  4  Leg.  Gaz.  (Pa.)  354. 

So,  knowledge  coming  to  an  assistant  superintendent  of  a  dis- 
trict while  he  is  performing  the  duties  of  his  agency  in  procuring 
applications,  delivering  policies,  and  collecting  premiums,  affects 
the  company  with  notice  (McGurk  v.  Metropolitan  Life  Ins.  Co., 
56  Conn.  528,  16  Atl.  263,  1  L.  R.  A.  563).  But  the  knowledge  of 
the  treasurer  is  not  chargeable  to  the  company,  if  he  does  not  have 
authority  to  waive  conditions  (Hook  v.  Mutual  Ins.  Co.  of  Berks 
County,  160  Pa.  229,  28  Atl.  690) ;  nor  the  knowledge  of  a  di- 
rector who  is  not  an  executive  officer,  charged  with  the  details  of 
the  business,  but  rather  a  consulting  manager,  only  occasionally 
at  the  place  of  business  of  the  company  (Bard  v.  Penn  Mut.  Fire 
Ins.  Co.,  153  Pa.  257,  25  Atl.  1124,  34  Am.  St.  Rep.  704).  Still  a 
different  rule  will  prevail  with  reference  to  facts  avoiding  a  policy, 
if  notice  of  such  facts  is  brought  home  to  all  the  directors  (Himely 
V.  South  Carolina  Ins.  Co.,  1  Mill,  Const.  154,  12  Am.  Dec.  623). 

(c)   Agents  in  general. 

As  a  general  proposition,  it  may  be  said  that  knowledge  of  an 
agent  of  an  insurance  company  as  to  matters  within  the  general 
scope  of  his  authority  is  the  knowledge  of  the  company,  and  it  is 
bound  thereby  in  the  absence  of  fraud  on  the  part  of  the  insured. 
Thus,  it  was  said  in  Manhattan  Fire  Ins.  Co.  v.  Weill,  28  Grat. 
,(Va.)  389,  26  Am.  Rep.  364,  that  an  insurance  company  is  charged 
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with  the  knowledge  of  a  general  agent  issuing  a  policy,  relative 
to  the  condition  of  the  property  insured.  And  in  Burson  v.  Fire 
Ass'n,  136  Pa.  267,  20  Atl.  401,  20  Am.  St.  Rep.  919,  the  court  took 
the  position  that  an  agent  who  has  power  to  receive  proposals  for 
insurance,  to  issue  and  countersign  policies,  to  assent  to  assign- 
ments, to  collect  premiums,  etc.,  must  be  considered  as  the  company 
in  a  case  founded  on  the  issuance  of  a  policy  with  knowledge  by 
the  agent  as  to  the  true  state  of  insured's  title.  So,  it  was  held  in 
Goldwater  v.  Liverpool,  L.  &  G.  Ins.  Co.,  109  N.  Y.  618,  15  N.  E. 
895  (affirming  39  Hun,  176),  that  notice  of  additional  insurance 
given  to  a  local  agent  of  a  foreign  insurance  company  is  notice  to 
the  company.  And  in  Insurance  Co.  of  North  America  v.  Mc- 
Dowell, 50  111.  120,  99  Am.  Dec.  497,  it  was  held  that  notice  of  in- 
cumbrances and  additional  insurance  to  the  agent  of  an  insurer 
was  sufficient  notice  to  the  insurer.  The  court  was  of  the  opinion 
that  it  was  the  misfortune  of  the  company  if  it  had  a  negligent 
agent  who  failed  to  give  notice  of  a  breach,  and  thus  deprived  the 
company  of  an  opportunity  to  cancel  the  policy. 

This  rule  that  the  knowledge  of  an  agent  is  imputable  to  the  company 
is  supported  by  Daniels  v.  Citizens'  Ins.  Co.  (C.  C.)  5  Fed.  425 ; 
Phoenix  Ins.  Co.  v.  Copeland,  90  Ala.  386,  8  South.  48 ;  Fishbeck  v. 
Phenix  Ins.  Co.,  54  Cal.  422;  Strauss  v.  Phenix  Ins.  Co.,  9  Colo. 
App.  386,  48  Pac.  822 ;  Lattomus  v.  Farmers'  Mutual  Fire  Ins.  Co., 
3  Houst.  (Del.)  404;  Union  Ins.  Co.  v.  Murphy,  2  Del.  Co.  R.  (Pa.) 
510 ;  Fame  Ins.  Co.  v.  Mann,  4  111.  App.  485 ;  Germania  Life  Ins. 
Co.  V.  Koehler,  63  111.  App.  188;  Orient  Ins.  Co.  v.  McKnight,  96 
111.  App.  525 ;  Commercial  Ins.  Co.  v.  Spankneble,  52  111.  53,  4  Am. 
Rep.  582;  Lumberman's  Mut.  Ins.  Co.  v.  Bell,  166  111.  400,  45  N. 
E.  130,  57  Am.  St.  Rep.  140;  Germania  Life  Ins.  Co.  v.  Koehler, 
168  111.  293,  48  N.  E.  297,  affirming  63  111.  App.  188;  Firemen's 
Ins.  Co.  V.  Horton,  170  111.  258,  48  N.  E.  955 ;  Globe  Mut.  Life  Ins. 
Ass'n  V.  Ahern,  191  111.  167,  60  N.  E.  806,  affirming  92  111.  App.  326 ; 
Insurance  Co.  of  North  America  v.  Coombs,  19  Ind.  App.  331,  49 
N.  E.  471 ;  Farmers'  Ins.  Ass'n  v.  Reavis  (Ind.  Sup.)  70  N.  E.  518 ; 
Miller  V.  Hartford  Fire  Ins.  Co.,  70  Iowa,  704,  29  N.  W.  411; 
Siltz  V.  Hawkeye  Ins.  Co.,  71  Iowa,  710,  29  N.  W.  605;  Reynolds 
V.  Iowa  &  N.  Ins.  Co.,  80  Iowa,  563,  46  N.  W.  659;  McKibban  v. 
Des  Moines  Ins.  Co.,  114  Iowa,  41,  86  N.  W.  38 ;  Born  v.  Home  Ins. 
Co.,  120  Iowa,  299,  94  N.  W.  849 ;  Western  Assur.  Co.  v.  Rector,  7 
Ky.  Law  Rep.  524 ;  Id.,  85  Ky.  294,  3  S.  W.  415 ;  Mutual  Fire  Ins. 
Co.  of  New  Xork  v.  Hammond,  106  Ky.  386,  50  S.  W.  545 ;  Germania 
Ins.  Co.  V.  Ashby,  23  Ky.  Law  Rep.  1564,  112  Ky.  303,  65  S.  W.  611, 
99  Am.  St.  Rep.  295 ;  Bigelow  v.  Granite  State  Fire  Ins.  Co.,  94  Me. 
39,  46  Atl.  808;  Gristock  v.  Royal  Ins.  Co.,  84  Mich.  161,  47  N. 
W.  549;    Id.,  87  Mich.  428,  49  N.  W.  634;    Rivara  v.  Queen's  Ins. 
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Co.,  62  Miss.  720;  Coolidge  v.  Charter  Oak  Life  Ins.  Co.,  1  Mo. 
App.  109;  Barnard  v.  National  Fire  Ins.  Co.,  38  Mo.  App.  106; 
Pelklngton  v.  National  Ins.  Co.,  55  Mo.  172;  Slobodisky  v.  Phenir 
Ins.  Co.,  52  Neb.  395,  72  N.  W.  483;  Hartford  Fire  Ins.  Co.  v. 
Landfare,  63  Neb.  559,  88  N.  W.  779;  Combs  v.  Shrewsbury  Mut. 
Fire  Ins.  Co.,  34  N.  J.  Eq.  403;  Alexander  v.  Germania  Fire  Ins. 
Co.,  2  Hun,  655,  5  Thomp.  &  C.  (N.  Y.)  208 ;  Broadhead  v.  Lycom- 
ing Ins.  Co.,  14  Hun  (N.  Y.)  452;  Holmes  v.  Drew,  16  Hun  (N.  Y.) 
491;  Landers  v.  Watertown  Fire  Ins^  Co.,  19  Hun  (N.  Y.)  174; 
Brothers  v.  California  Ins.  Co.,  50  Hun,  604,  3  N.  Y.  Supp.  89, 
affirmed  121  N.  Y.  659,  24  N.  E.  1092;  Forward  v.  Continental 
Ins.  Co.,  66  Hun,  546,  21  N.  Y.  Supp.  664,  affirmed  142  N.  Y.  382, 
37  N.  E.  615,.  25  L.  R.  A.  637 ;  Mitchell  v.  JEtna  Ins.  Co.,  6  Ohio 
Dec.  420,  4  Ohio  N.  P.  386 ;  Hilliard  v.  Caledonia  Ins.  Co.,  7  Ohio 
N.  P.  561,  5  Ohio  S.  &  C.  P.  Dec.  576 ;  Insurance  Co.  v.  Williams, 
39  Ohio  St.  584,  48  Am.  Rep.  474 ;  People's  Ins.  Co.  v.  Spencer,  53 
Pa.  353,  91  Am.  Dec.  217 ;  Norris  v.  Hartford  Fire  Ins.  Co.,  57  S. 
C.  358,  35  S.  E.  572;  Vesey  v.  Commercial  Union  Assur.  Co.,  Lim- 
ited (S.  D.)  101  N.  W.  1074;  Harriman  v.  Queen  Ins.  Co.,  49  Wis. 
71,  5  N.  W.  12. 

The  agent  was  spoken  of  as  a  general  agent  In  Phoenix  Mut.  Life  Ins. 
Co.  V.  Hinesley,  75  Ind.  1 ;  King  v.  Council  Bluffs  Ins.  Co.,  72  Iowa, 
310,  33  N.  W.  690;  Frane  v.  Burlington  Ins.  Co.,  87  Iowa,  288, 
54  N.  W.  237;  Capitol  Ins.  Co.  v.  Bank  of  Pleasanton,  50  Kan. 
449,  31  Pac.  1069;  SchaefCer  v.  Farmers'  Mut.  Fire  Ins.  Co.,  80 
Md.  563,  31  Atl.  817,  45  Am.  St.  Rep.  361 ;  Thompson  v.  Traders' 
Ins.  Co.,  169  Mo.  12,  68  S.  W.  889 ;  Roby  v.  American  Central  Ins. 
Co.,  11  N.  Y.  St.  Rep.  93;  Pechner  v.  Phoenix  Ins.  Co.,  65  N.  Y.  195; 
Miller  v.  Phoenix  Mut.  Life  Ins.  Co.,  107  N.  Y.  292,  14  N.  E.  271 ; 
Coles  V.  Jefferson  Ins.  Co.,  41  W.  Va.  261,  23  S.  E.  732. 

He  was  an  issuing  agent  in  Queen  Ins.  Co.  of  America  v.  Straughan 
(Kan.)  78  Pac.  447;  Rogers  v.  Farmers'  Mut.  Aid  Ass'n,  106  Ky. 
371,  50  S.  W.  543 ;  German  American  Ins.  Co.  v.  Yeagley  (Ind. 
Sup.)  71  N.  E.  897;  Home  Fire  Ins.  Co.  v.  Bernstein,  55  Neb.  260, 
75  N.  W.  839;  Campbell  v.  Merchants'  &  Farmers'  Mut.  Fire  Ins. 
Co.,  37  N.  H.  35,  72  Am.  Dec.  324;  Spalding  v.  New  Hampshire 
Fire  Ins.  Co.,  71  N.  H.  441,  52  Atl.  858 ;  Maher  v.  Hibernian  Ins. 
Co.,  6  Hun  (N.  Y.)  353 ;  Driscoll  v.  German-American  Ins.  Co.,  74 
Hun,  153,  26  N.  Y.  Supp.  646 ;  McGuire  v.  Hartford  Fire  Ins.  Co., 
7  App.  Div.  575,  40  N.  Y.  Supp.  300,  affirmed  158  N.  Y.  680,  52  N. 
E.  1124 ;  Burson  v.  Fire  Ass'n,  136  Pa.  267,  20  Atl.  401,  20  Am.  St. 
Rep.  919;  Hibernia  Ins.  Co.  v.  Malevinsky,  6  Tex.  Civ.  App.  81,  24 
S.  W.  804 ;  Kahn  v.  Traders'  Ins.  Co.,  4  Wyo.  419,  34  Pac.  1059,  62 
Am.  St.  Rep.  47. 

The  agent  was  a  local  agent  In  Strauss  v.  Phenlx  Ins.  Co.,  9  Colo.  App. 
386,  48  Pac.  822 ;  Reaper  City  Ins.  Co.  v.  Jones,  62  111.  458 ;  Wil- 
liamsburg City  Fire  Ins.  Co.  v.  Gary,  83  III.  453;  Phenix  Ins.  Co. 
T.  Hart,   149   HI.  518,   36  N.   B.   990,   affirming  39  111.  App.  517; 
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Schmidt  V.  Charter  Oak  Life  Ins.  Co.,  2  Mo.  App.  339 ;  Balle  v. 
St.  Joseph  Fire  &  Marine  Ins.  Co.,  73  Mo.  371 ;  Hunt  v.  State  Ins. 
Co.,  66  Neb.  121,  92  N.  W.  921 ;  Landers  v.  Watertown  Fire  Ins. 
Co.,  19  Hun  (N.  Y.)  174;  Stage  v.  Home  Ins.  Co.,  76  App.  Div. 
509,  78  N.  Y.  Supp.  555;  Richmond  v.  Niagara  Fire  Ins.  Co.,  79 
N.  Y.  230 ;  Goldwater  v.  Liverpool  &  L.  &  G.  Ins.  Co.,  39  Hun,  176, 
affirmed  109  N.  Y.  618,  15  N.  B.  895 ;  Horton  v.  Home  Ins.  Co.,  122 
N.  C.  498,  29  S.  E.  944,  65  Am.  St.  Rep.  717;  Grabbs  v.  Farmers' 
Mut.  Fire  Ins.  Ass'n,  125  N.  C.  389,  34  S.  B.  503 ;  Graham  v.  Amer- 
ican Fire  Ins.  Co.,  48  S.  C.  195,  26  S.  B.  323,  59  Am.  St.  Rep.  707 ; 
Sparkman  v.  Supreme  Council  American  Legion  of  Honor,  57  S. 
C.  16,  35  S.  B.  391 ;  Dick  v.  Equitable  Fire  &  Marine  Ins.  Co.,  92 
Wis.  46,  65  N.  W.  742. 

The  agent  had  power  to  make  contracts  In  Mobile  Fire  Dept.  Ins.  Co. 
V.  Coleman,  58  Ga.  251;  McCabe  v.  Farm  BIdg.  Fire  Ins.  Co.,  14 
Hun  (N.  Y.)  602;  Lynchburg  Fire  Ins.  Co.  v.  West,  76  Va.  575, 
44  Am.  Rep.  177;  Shafer  v.  Phoenix  Ins.  Co.,  53  Wis.  361,  10  N. 
W.  381. 

He  was  a  resident  agent  of  a  foreign  company  In  Keenan  v.  Missouri 
State  Mut.  Ins.  Co.,  12  Iowa,  126;  Phoenix  Ins.  Co.  v.  Spiers,  87 
Ky.  285,  8  S.  W.  453,  reversing  7  Ky.  Law  Rep.  370. 

The  agent  had  power  to  Indorse  consent  to  changes  in  Merchants'  Ins. 
Co.  V.  Oberman,  99  111.  App.  357;  Illinois  Fire  Ins.  Co.  v.  Stanton, 
57  111.  354.  He  had  power  to  issue  binding  receipts  In  Mutual  Fire 
Ins.  Co.  V.  Ward,  95  Va.  231,  28  S.  E.  209;  was  intrusted  with  the 
delivery  of  policies  In  Dayton  Ins.  Co.  v.  Kelly,  24  Ohio  St.  345, 
15  Am.  Rep.  612 ;  was  charged  with  Inspecting  risks  in  Phenix 
Ins.  Co.  V.  Holcombe,  57  Neb.  622,  78  N.  W.  300,  73  Am.  St.  Rep. 
532;  and  determined  risks  in  Hartford  Fire  Ins.  Co.  v.  Haas,  8 
Ky.  Law  Rep.  610;  Id.,  10  Ky.  Law  Rep.  573,  87  Ky.  531,  9  S.  W. 
720,  2  L.  R.  A.  64. 

It  is,  of  course,  essential,  as  said  in  Lorie  v.  Connecticut  Mut. 
Life  Ins.  Co.,  15  Fed.  Cas.  891,  that  knowledge  by  an  insurance 
agent  of  facts  vitiating  a  policy  must  be  actual  knowledge  in  order 
to  be  imputable  to  the  company.  Furthermore,  it  may  be  said 
that  knowledge  of  an  agent  through  rumors  is  not  chargeable  to  the 
company  he  represents. 

Keenan  v.  Missouri  State  Mut.  Ins.  Co..  12  Iowa,  126 ;  Keenan  v. 
Dubuque  Mut.  Fire  Ins.  Co.,  13  Iowa,  375;  Sykes  v.  Perry  County 
Mut.  Fire  Ins.  Co.,  34  Pa.  79. 

In  St.  Paul  Fire  &  Marine  Ins.  Co.  v.  Parsons,  47  Minn.  352,  50 
N.  W.  240,  is  laid  down  the  proposition  that  knowledge  by  an  agent 
of  a  change  contrary  to  a  condition  in  a  policy  does  not  include 
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knowledge  that  such  change  was  not  made  with  the  consent  of  the 
insurance  company. 

In  Queen  Ins.  Co.  v.  May  (Tex.  Civ.  App.)  35  S.  W.  829,  the 
court  was  of  the  opinion  that  notice  to  one  of  a  firm  of  agents, 
another  member  of  which  issues  a  policy,  is  not  sufficient  notice 
to  the  insurer;  and  the  same  view  was  taken  in  Phoenix  Ins.  Co. 
V.  Flemming,  65  Ark.  54,  44  S.  W.  464,  39  L.  R.  A.  789,  67  Am.  St. 
Rep.  900. 

(d)   Solicitors,  collectors,  and  snrveyors. 

The  general  rule  that  the  knowledge  of  an  insurance  agent  is 
imputable  to  the  company  applies  also,  in  most  instances,  to  solic- 
iting agents  with  reference  to  matters  made  known  to  him  prior  to 
the  execution  of  the  policy.  The  rule  is  no  doubt  based  on  the 
theory  expressed  in  West  End  Hotel  &  Land  Co.  v.  American  Fire 
Ins.  Co.  (C.  C.)  74  Fed.  114,  that  before  the  execution  of  a  policy 
the  powers  and  authority  of  a  soliciting  agent  are  coextensive  with 
the  business  intrusted  to  his  care,  so  that  his  positive  knowledge 
of  material  facts  is  chargeable  to  his  principal. 

That  prior  knowledge  of  a  soliciting  agent  Is  Imputable  to  the  insurer 
is  asserted  In  West  End  Hotel  &  Land  Co.  v.  American  Fire  Ins. 
Co.  (C.  C.)  74  Fed.  114;  Queen  Ins.  Co.  v.  Young,  86  Ala.  424,  5 
South.  116,  11  Am.  St.  Rep.  51;  Phoenix  Ins.  Co.  v.  Copeland,  86 
Ala.  551,  6  South.  143,  4  L.  R.  A.  848;  Id.,  90  Ala.  386,  8  South. 
48;  Supreme  Council  Catholic  Benevolent  Legion  v.  Boyle,  10  Ind. 
App.  301,  37  N.  B.  1105;  Anson  v.  WInneshelk  Ins.  Co.,  23  Iowa, 
84 ;  Miller  v.  Mutual  Ben.  Life  Ins.  Co.,  31  Iowa,  216,  7  Am.  Rep. 
122 ;  Boetcher  v.  Hawkeye  Ins.  Co.,  47  Iowa,  253 ;  Jordan  v.  State 
Ins.  Co.,  64  Iowa,  216,  19  N.  W.  917;  Stone  v.  Hawkeye  Ins.  Co., 
68  Iowa,  737,  28  N.  W.  47,  56  Am.  Rep.  870;  Key  v.  Des  Moines 
Ins.  Co.,  77  Iowa,  174,  41  N.  W.  614 ;  Fitchner  v.  Fidelity  Mut.  Fire 
Ass'n,  103  Iowa,  276,  72  N.  W.  530 ;  Continental  Ins.  Co.  v.  Pearce, 
39  Kan.  396,  18  Pac.  291,  7  Am.  St.  Rep.  557 ;  Wooldridge  v.  Ger- 
man Ins.  Co.,  69  Mo.  App.  413 ;  State  Ins.  Co.  v.  Jordan,  29  Neb. 
514,  45  N.  W.  792;  Flynn  v.  Equitable  Life  Asur.  Soc,  7  Hun 
(N.  Y.)  387;  Vanderhoef  v.  Agricultural  Ins.  Co.,  46  Hun  (N.  Y.) 
328;  Quinn  v.  Metropolitan  Life  Ins.  Co.,  10  App.  Div.  483,  41  N. 
Y.  Supp.  1060 ;  Mead  v.  Saratoga  &  W.  Fire  Ins.  Co.,  81  App.  Div. 
282,  80  N.  Y.  Supp.  885;  Rowley  v.  Empire  Ins.  Co.,  4  Abb.  Dec. 
(N.  Y.)  131 ;  Bennett  v.  Agricultural  Ins.  Co.,  106  N.  Y.  243,  12  N. 
E.  609;  Carpenter  v.  German-American  Ins.  Co.,  135  N.  Y.  298,  31 
N.  E.  1015 ;  McBryde  v.  South  Carolina  Mut  Ins.  Co.,  55  S.  C.  589, 
33  S.  E.  729,  74  Am.  St.  Rep.  769;  Sun  Life  Ins.  Co.  v.  Phillips 
(Tex.  Civ.  App.)  70  S.  W.  603;    Johnston  v.  Northwestern  Live 
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Stock  Ins.  Co.,  04  Wis.  117,  68  N.  W.  868.  In  United  Firemen's 
Ins.  Co.  V.  Kukral,  7  Ohio  Oir.  Ct.  R.  356,  4  O.  C.  D.  633,  It  was  held 
that  under  an  Ohio  statute  making  a  solicitor  of  Insurance  the 
agent  of  the  Insurer  the  latter  would  be  chargeable  with  informa- 
tion imparted  to  the  solicitor  when  soliciting  the  insurance. 

Though  this  rule  is  undoubtedly  supported  by  the  weight  of 
authority,  still  a  contrary  rule  is  asserted  in  some  of  the  cases. 
Thus,  it  was  held  in  the  early  case  of  Wilson  v.  Conway  Fire  Ins. 
Co.,  4  R.  I.  141,  that  an  insurance  company  cannot  be  affected  with 
notice  by  verbal  communications  made  by  the  applicant  for  insur- 
ance to  an  agent  authorized  merely  to  receive  and  transmit  writ- 
ten applications  for  insurance  to  the  company.  And  this  decision 
was  followed  in  the  more  recent  case  of  Reed  v.  Equitable  Fire  & 
Marine  Ins.  Co.,  17  R.  I.  785,  24  Atl.  833,  18  L.  R.  A.  496.  How- 
ever, it  is  to  be  noted  that  in  the  Reed  Case  the  court  intimates 
that  it  might  have  adopted  the  rule  prevailing  in  other  courts,  had 
it  not  felt  itself  bound  by  the  doctrine  of  the  Wilson  Case.  So, 
the  Massachusetts  court  (Tebbetts  v.  Hamilton  Mut.  Ins.  Co.,  3 
Allen,  569)  has  said  that  knowledge  by  an  insurance  agent  that 
an  application  forwarded  by  him  is  not  correct  is  no  evidence  of 
any  waiver  by  the  insurer.  And  in  Knudson  v.  Grand  Council 
of  N.  W.  Legion  of  Honor,  7  S.  D.  214,  63  N.  W.  911,  the  South 
Dakota  court  takes  the  position  that  knowledge  of  a  mere  solicit- 
ing agent  of  the  falsity  of  an  express  warranty  is  not  chargeable 
to  the  company,  though  the  court  concedes  that  the  rule  would  be 
dififerent  if  the  agent  were  a  general  agent  authorized  to  issue  cer- 
tificates without  consulting  the  home  office. 

The  same  rule  is  also  asserted  in  Home  Friendly  Soc.  v.  Berry,  94  Ga. 
606,  21  S.  B.  583;  Vose  v.  Eagle  Life  &  Health  Ins.  Co.,  6  Cush. 
(Mass.)  42. 

A  similar  doctrine  also  finds  support  in  Liverpool  &  L.  &  G. 
Ins.  Co.  V.  Van  Os,  63  Miss.  431,  56  Am.  Rep.  810.  It  was  there 
held  that  notice  to  an  agent  whose  authority  is  limited  to  receiving 
and  forwarding  applications,  delivering  policies,  and  remitting  pre- 
miums, as  to  the  keeping  of  prohibited  articles  on  the  premises,  is 
not  notice  to  the  company.  But  attention  is  called  to  the  fact  that 
the  case  cited  in  support  of  this  ruling  (Insurance  Co.  v.  Sorsby, 
60  Miss.  302)  merely  held  that  notice  to  an  agent  of  an  intention  to 
take  out  additional  insurance  was  not  binding  on  the  company. 
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In  Illinois  the  decisions  of  the  Supreme  Court,  and  in  Kentucky 
the  more  recent  cases,  support  the  general  rule  that  an  insurer 
is  chargeable  with  the  knowledge  of  a  soliciting  agent. 

St.  Paul  Fire  &  Marine  Ins.  Co.  v.  Wells,  89  111.  82;  American  Ins. 
Co.  V.  Luttrell,  89  111.  314;  Phoenix  Ins.  Co  v.  Spiers,  87  Ky.  285, 
8  S.  W.  453,  10  Ky.  Law  Rep.  254;  Phoenix  Ins.  Co.  of  Brooklyn 
V.  Phillips,  16  Ky.  Law  Rep.  122 ;  German  Ins.  Co.  v.  Hart,  16  Ky. 
Law  Rep.  344;  Germania  Ins.  Co.  v.  Wingfield  (Ky.)  57  S.  W. 
456.  Contra:  Shimp  v.  Cedar  Rapids  Ins.  Co.,  26  111.  App.  254; 
Galbraith's  Adm'r  v.  Arlington  Mut.  Life  Ins.  Co.,  12  Bush 
(Ky.)  29. 

The  rule  that  an  insurance  company  is  chargeable  with  the 
knowledge  of  its  soliciting  agent  does  not,  as  a  general  rule,  apply 
to  matters  of  which  a  soliciting  agent  is  informed  after  the  execu- 
tion of  a  policy.  His  authority  ends  with  the  forwarding  of  the 
application  or  with  the  delivery  of  the  policy,  and  as  to  all  that 
occurs  afterwards  he  has  neither  duty  nor  responsibility. 

This  doctrine  is  asserted  In  Queen  Ins.  Co.  v.  Young,  86  Ala.  424,  5 
South.  116,  11  Am.  St.  Rep.  51 ;  Casslmus  v.  Scottish  Union  & 
National  Ins.  Co.,  135  Ala.  256,  "33  South.  163;  Cedar  Rapids  Ins. 
Co.  V.  Shimp,  16  111.  App.  248;  Russell  v.  Cedar  Rapids  Ins.  Co., 
78  Iowa,  216,  42  N.  W.  654,  4  L.  R.  A.  538 ;  Garretson  v.  Merchants' 
&  Bankers'  Ins.  Co.,  81  Iowa,  727,  45  N.  W.  1047;  Taylor  v.  State 
Ins.  Co.,  98  Iowa,  521,  67  N.  W.  577,  60  Am.  St.  Rep.  210;  Harri- 
son V.  City  Fire  Ins.  Co.,  9  Allen  (Mass.)  231,  85  Am.  Dec.  751; 
A.  N.  Todd  Co.  v.  Farmers'  Mut.  Ins.  Co.  (Mich.)  100  N.  W.  442; 
Hamilton  v.  Aurora  Fire  Ins.  Co.,  15  Mo.  App.  59;  Wilson  v.  Gene- 
see Mut.  Ins.  Co.,  14  N.  Y.  418;  Sun  Mut.  Ins.  Co.  v.  Texarkana 
Foundry  &  Machine  Co.,  15  S.  W.  34,  4  Willson,  Civ.  Cas.  Ct.  App. 
(Tex.)  §  31. 

A  modification  of  this  rule  finds  support  in  Northwestern  Aid 
Ass'n  V.  Bodurtha,  23  Ind.  App.  121,  53  N.  E.  787,  77  Am.  St.  Rep. 
414.  The  court  there  held  that,  if  a  soliciting  agent  was  authorized 
to  collect  subsequent  premiums,  his  knowledge  of  facts  justifying 
the  insurer  in  forfeiting  would  be  binding  on  the  insurer,  as  it 
would  be  his  duty  to  communicate  facts  affecting  the  risk  of  which 
he-obtained  notice.  This  modification  also  finds  support  in  Good- 
win V.  Provident  Savings  Life  Assur.  Ass'n,  97  Iowa,  226,  66  N. 
W.  157,  32  L.  R.  A.  473,  59  Am.  St.  Rep.  411,  where  it  was  said 
that  notice  to  a  bank  authorized  to  collect  premiums  and  deliver 
receipts  for  a  foreign  company  was  notice  to  the  company.  In 
Carroll  v.  Charter  Oak  Ins.  Co.,  10  Abb.  Prac.  N.  S.  (N.  Y.)  166, 
the  court  held  that,  if  an  agent  has  power  to  receive  money  on  new 
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policies,  the  insurer  is  charged  with  notice  of  facts  entitling  the  in- 
surer to  forfeit  an  insurance  if  the  agent  has  notice  of  them  when 
he  receives  a  renewal  premium  and  issues  a  renewal  receipt. 

The  principles  governing  in  the  case  of  soliciting  agents  also 
apply  to  surveyors.  If  a  person  employed  to  make  surveys  for  an 
insurance  company  does  not  have  power  to  approve  an  increase 
of  risk,  or  is  not  charged  with  the  duty  of  inquiring  into  changes 
or  notifying  the  company  thereof,  the  fact  that  he  has  knowledge 
of  alterations  in  insured  property  is  not  notice  to  the  company  of 
such  changes. 

Eobinson  v.  Mercer  County  Mut.  Fire  Ins.  Co.,  27  N.  J.  Law,  134;  Mar- 
tin V.  Jersey  City  Ins.  Co.,  44  N.  J.  Law,  273;  Uhler  T.  Farmers' 
American  Fire  Ins.  Co.,  4  Leg.  Gaz.  (Pa.)  354. 

(e)   Snbagenta  and  clerks. 

The  business  of  an  insurance  agent  is  generally  of  such  nature 
and  extent  that  it  requires  the  employment  of  subagents  and  clerks 
if  it  is  to  be  taken  care  of  properly.  Such  subagents  or  clerks  may 
be  regarded  as  agents  of  the  company  by  an  insured  dealing  with 
them.  Hence  it  follows  that  notice  given  a  subagent  or  clerk  of 
matters  vitiating  a  policy  will  be  imputable  to  the  company,  the 
same  as  though  communicated  to  the  regularly  appointed  agent. 

Tliis  principle  is  supported  by  Fitzgerald  v.  Hartford  Life  &  Annuity 
Ins.  Co.,  56  Conn.  116,  13  Atl.  673,  17  Atl.  411,  7  Am.  St.  Rep.  288 ; 
Evans  v.  Queen  Ins.  Co.,  5  Ind.  App.  198,  31  N.  B.  843;  Bennett 
T.  Council  Bluffs  Ins.  Co.,  70  Iowa,  600,  31  N.  W.  948;  London  & 
Lancashire  Fire  Ins.  Co.  v.  Gertelsen,  106  Ky.  815,  51  S.  W.  617; 
Citizens'  Ins.  Co.  v.  Crist  (Ky.)  56  S.  W.  658;  Steele  v.  German 
Ins.  Co.,  93  Mlcli.  81,  53  N.  W.  514,  18  L.  R.  A.  85;  Pollocli  v. 
German  Fire  Ins.  Co.,  127  Mich.  460,  86  N.  W.  1017;  Heath 
T.  Springfield  Fire  Ins.  Co.,  58  N.  H.  414;  Davis  v.  Lamar  Ins. 
Co.,  18  Hun  (N.  T.)  230;  Arff  v.  Star  Fire  Ins.  Co.,  125  N.  X.  57, 
25  N.  B.  1073,  21  Am.  St.  Rep.  721,  10  L.  R.  A.  609 ;  Carpenter  v. 
German-American  Ins.  Co.,  135  N.  Y.  298,  31  N.  B.  1015 ;  Dupree 
v.  Virginia  Home  Ins.  Co.,  92  N.  C.  417 ;  Bergeron  v.  Pamlico  Ins. 
&  Banli.  Co.,  Ill  N.  C.  45,  15  S.  B.  883 ;  Continental  Life  Ins.  Co. 
v.  Goodall,  5  Ohio  Dec.  160,  3  Am.  Law  Rec.  338;  McGonigle  v. 
Susquehanna  Mut.  Fire  Ins.  Co.,  168  Pa.  1,  31  Atl.  868;  Phoenix 
Ins.  Co.  V.  Ward,  7  Tex.  Civ.  App.  13,  26  S.  W.  763;  German  Ins. 
Co.  V.  Everett,  18  Tex.  Civ.  App.  514,  46  S.  W.  95 ;  Goode  v.  Geor- 
gia Home  Ins.  Co.,  92  Va.  392,  23  S.  E.  744,  53  Am.  St.  Rep.  817, 
SO  L.  R.  A.  842.  In  Fitzgerald  v.  Hartford  Life  &  Annuity  Ins. 
Co.,  56  Conn.  116,  13  Atl.  673,  17  Atl.  411,  7  Am.  St.  Rep.  288,  Infor- 
mation given  a  clerk  in  an  insurance  company's  office  was  regarded 
as  notice  to  the  company. 
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A  contrary  rule  prevails  in  some  courts,  where  the  position  is 
taken  that  a  subagent  or  clerk  will  not  be  regarded  as  the  agent  of 
the  company  unless  he  is  in  the  employ  of  the  company  (Morris 
V.  Orient  Ins.  Co.  of  Hartford,  Conn.,  106  Ga.  472,  33  S.  E.  430), 
or  the  company  knows,  or  ought  to  know,  of  his  employment,  and 
that  he  has  held  himself  out,  or  has  been  held  out  by  the  agent, 
as  having  authority  to  represent  the  company  (Waldman  v.  North 
British  &  Mercantile  Ins.  Co.,  91  Ala.  170,  8  South.  666,  24  Am. 
St.  Rep.  883).  However,  even  if  it  will  be  assumed  that  an  insur- 
ance agent  has  power  to  employ  clerks,  notice  to  a  person  in  an 
insurance  agent's  office  will  not  be  considered  imputable  to  the 
company,  where  there  is  no  showing  as  to  who  the  person  is,  or 
in  what  way,  if  any,  he  is  connected  with  the  company  (Penn- 
sylvania Fire  Ins.  Co.  v.  Faires,  13  Tex.  Civ.  App.  Ill,  35  S.  W. 
55).  In  Graham  v.  American  Fire  Ins.  Co.,  48  S.  C.  195,  26  S.  E. 
323,  59  Am.  St.  Rep.  707,  the  court,  (Mclver,  C.  J.,  dissenting) 
takes  the  advanced  position  that  representations  by  an  insured  to 
an  employe  of  an  agent,  made  in  the  negotiations  for  a  policy,  were 
admissible  to  prove  knowledge  on  the  part  of  an  insurer  when  is- 
suing a  subsequent  policy,  though  the  employe  had  left  the  agent's 
employ  prior  to  the  issuance  of  the  second  policy. 

(f)    Medical  examiners. 

In  some  states  a  medical  examiner  is  regarded  as  an  agent  of  the 
insurance  company  for  which  he  makes  examinations.  Hence  the 
company  will  be  chargeable  with  knowledge  of  information  pos- 
sessed by  the  examiner  contrary  to  the  disclosures  made  by  the 
applicant. 

Endowment  Rant,  Knights  of  Pythias  v.  Cogblll,  99  Tenn.  28,  41  S. 
W.  340.  This  Is  true  even  of  a  physician  acting  temporarily  as 
medical  examiner.  National  Fraternity  v.  Karnes,  24  Tex.  Civ. 
App.  607,  60  S.  W.  576. 

But  in  the  Karnes  Case  the  court  takes  the  position  that  the 
company  will  not  be  charged  with  knowledge  of  facts  known  to  the 
medical  examiner,  unless  such  facts  were  disclosed  to  him  by  the 
examination.  And  in  Leonard  v.  State  Mut.  Life  Assur.  Co.,  24 
R.  I.  7,  51  Atl.  1049,  96  Am.  St.  Rep.  698,  it  is  said  that  the  medical 
examiner  is  not  the  agent  of  the  insurance  company  for  anything 
more  than  the  medical  certificate.  Therefore,  notice  to  the  exam- 
iner of  anything  not  called  for  by  his  certificate,  but  which  is  a  part 
of  the  application  filled  out  by  the  solicitor,  is  not  notice  to  the 
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company.  In  Caruthers  v.  Kansas  Mutual  Life  Ins.  Co.,  108  Fed. 
487,  the  circuit  court  took  the  position  that,  if  a  medical  examiner 
has  nothing  to  do  with  the  acceptance  of  risks  or  the  issuance  of 
policies,  and  his  only  duty  in  connection  with  the  questions  in  a 
medical  report  to  be  answered  by  the  applicant  is  to  correctly 
write  down  the  answers  as  made,  his  knowledge  in  regard  to  facts 
covered  by  such  answers  cannot  be  imputed  to  the  company.  And 
a  similar  position  is  taken  in  John  Hancock  Mut.  Life  Ins.  Co.  v. 
Houpt  (C.  C.)  113  Fed.  572,  and  Foot  v.  ^tna  Life  Ins.  Co.,  4  Daly 
(N.  Y.)  285.  But  the  decisions  in  the  Caruthers  and  Haupt  Cases 
were  based  on  the  doctrine  that  knowledge  of  a  soliciting  agent  is 
not  imputable  to  an  insurer,  and  that,  by  accepting  a  policy  with 
a  copy  of  the  medical  examination  attached,  an  insured  is  bound 
by  the  warranties  therein.  The  Foot  Case  was  affirmed  in  61  N. 
Y.  571,  but  on  the  ground  that  knowledge  of  an  agent  would  not 
esto).  the  insurer  from  relying  on  a  warranty. 

(g)   Agents  who  are  themselves  interested  or  xrhose  commissions  have 
been  revoked. 

If  an  insurance  agent  is  himself  interested  in  property  insured, 
his  knowledge  of  matters  affecting  the  risk  will  not,  ordinarily, 
be  imputable  to  the  company  (Cascade  Fire  &  Marine  Ins.  Co.  v. 
Journal  Publishing  Company,  1  Wash.  St.  452,  25  Pac.  331).  But 
in  Bank  of  Glasco  v.  Springfield  Fire  &  Marine  Ins.  Co.,  5  Kan. 
App.  388,  49  Pac.  329,  the  court  takes  the  position  that  if  the  com- 
pany knows  that  the  agent  is  interested  in  the  property  insured, 
and  no  fraud,  deception,  or  concealment  is  used,  it  will  be  bound  by 
the  acts  and  knowledge  of  the  agent  with  reference  to  the  property. 
It  is  obvious  that  an  insurance  company  vidll  not  be  charged  with 
a  notice  of  facts  affecting  an  insurance,  which  is  given  to  a  person 
who  has  ceased  to  represent  the  compemy,  though  the  policy  was  in 
fact  procured  through  the  agency  of  such  person.  An  insured 
must  see  to  it  that  the  person  to  whom  a  notice  is  given  is  at  the 
time  authorized  to  act  for  the  insurer. 

Smith  V.  Continental  Ins.  Co.,  6  Dak.  433,  43  N.  W.  810;  Greenwich 
Fire  Ins.  Co.  v.  Sabotnick,  91  Ga.  717,  17  S.  E.  1026 ;  Illinois  Fire 
Ins.  Co.  V.  Malloy,  50  111.  419;  Evans  v.  Queen  Ins.  Co.,  5  Ind. 
App.  198,  31  N.  E.  843. 

(h)   Agent  of  one  company  procuring  insurance  through  agent  of  an- 
other company. 

If  an  insurance  agent,  to  whom  a  request  for  insurance  is  made, 
procures  all  or  part  of  such  insurance,  through  other  agents,  from 
B.B.lNs.— 159 
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a  company  not  represented  by  him,  and  receives  the  policy  written 
by  such  company  for  delivery  to  the  applicant,  he  will  generally 
be  regarded  as  the  agent  of  the  company  issviing  the  policy,  espe- 
cially if  he  receives  a  part  of  the  premium  as  commission.  The 
principle  underlying  this  doctrine  is  that  the  company  issuing  the 
policy  ratifies  the  acts  of  the  first-named  agent  and  constitutes 
him  its  agent  for  that  transaction  by  accepting  the  application 
and  by  issuing  and  delivering  the  policy  to  him  for  further  de- 
livery  to  the  applicant.  Hence,  it  follows  that  the  company  will 
be  charged  with  knowledge  of  any  information  imparted  to  the 
agent  at  the  time  the  insurance  is  written. 

This  doctrine  is  supported  by  Slas  v.  Roger  Williams  Ins.  Co.  (O.  O.) 
8  Fed.  183;  May  v.  Western  Assurance  Co.  (C.  C.)  27  Fed.  260; 
McElroy  v.  British  America  Assur.  Co.  of  Toronto,  Canada,  94 
Fed.  990,  36  C.  C.  A.  615,  reversing  (C.  C.)  88  Fed.  863 ;  Palatine 
Ins.  Co.  V.  McElroy,  100  Fed.  391,  40  C.  C.  A.  441 ;  Queen  Ins.  Co. 
V.  Union  Bank  &  Trust  Co.,  Ill  Fed.  697,  49  C.  C.  A.  555;  Mich- 
igan Fire  &  Marine  Ins.  Co.  v.  Wich,  46  Pac.  687,  8  Colo.  App.  409 ; 
Indiana  Ins.  Co.  v.  Hartwell,  123  Ind.  177,  24  N.  E.  100;  Ger- 
mania  Ins.  Co.  v.  Wingfleld  (Ky.)  57  S.  W.  456 ;  Ahlberg  v.  German 
Ins.  Co.,  94  Mich.  259,  53  N.  W.  1102;  Bliss  v.  Potomac  Fire  Ins. 
Co.  (Mich.)  95  N.  W.  1083;  Virginia  Fire  &  Marine  Ins.  Co.  v. 
Cummings  (Tex.  Civ.  App.)  78  S.  W.  716;  Alkan  v.  New  Hamp- 
shire Ins.  Co.,  53  Wis.  136,  10  N.  W.  91. 

It  may  be  noted  that  in  the  Alkan,  Bliss,  and  Sias  Cases  ^  the 
doctrine  was  perhaps  to  some  extent  based  on  statutes  making  per- 
sons aiding  an  applicant  in  procuring  insurance  the  agents  of  the 
insurance  company.  In  the  McElroy  and  Union  Bank  Cases  em- 
phasis was  laid  on  the  fact  that  it  was  customary  for  insurance 
agents  to  place  with  agents  of  other  companies  part  of  the  insur- 
ance applied  for. 

A  doctrine  contrary  to  the  one  stated  is  announced  in  the  recent 
case  of  Parrish  v.  Rosebud  Min.  &  Mill.  Co.,  140  Cal.  635,  74  Pac. 
312  (affirming  71  Pac.  694).  The  California  court  in  that  case  took 
the  position  that  an  insurance  agent  who  receives  an  application 
for  insurance  and  takes  it  to  the  agent  of  another  company,  who 
writes  the  insurance  and  divides  the  commission  with  him,  is  not 
the  agent  of  the  insuring  company,  so  as  to  make  his  knowledge 
of  erroneous  recitals  in  the  application  the  knowledge  of  the  com- 
pany. This  decision  was  no  doubt  based  on  the  fact  that  it  did 
not  appear  that  the  insurance  company  knew  of  any  claim  of  the 

1  Eev.  St.  Wis.  S  1977;  Comp.  Laws  Mich.  $  7246;  Gen.  Laws  N.  H.  c.  172,  g  a 
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agent  receiving  the  application  to  represent  them  as  agent,  or, 
indeed,  anything  about  him,  except  that,  as  agent  for  other  compa- 
nies, he  had  the  custody  of  the  written  application  referred  to  in 
its  policy. 

(i)   Agency  for  insnrer  or  insured. 

Frequently,  in  determining  whether  an  insurance  company  is 
charged  with  knowledge  of  facts  communicated  to  an  agent,  the 
question  is  raised  as  to  whether  the  person  through  whom  the  con- 
tract is  negotiated  is  to  be  regarded  as  the  agent  of  the  insurer  or 
the  insured.  With  reference  to  soliciting  agents  the  weight  of  au- 
thority supports  the  proposition  that  such  agents  are  to  be  regarded 
as  the  agents  of  the  insurer  and  not  the  insured,  in  the  negotia- 
tions leading  up  to  the  execution  of  a  policy.  This  is  impliedly 
the  doctrine  of  those  cases  in  which  an  insurer  is  charged  with 
knowledge  of  facts  communicated  to  a  soliciting  agent  at  the  in- 
ception of  a  contract,  and  is  expressly  held  in  some  cases. 

Reference  may  be  made  to  Anson  v.  Winneshelk  Ins.  Co.,  23  Iowa,  84 ; 
State  Ins.  Co.  v.  Jordan,  29  Neb.  514,  45  N.  W.  792;  North  Amer- 
ican Ace.  Ins.  Co.  V.  Sickles,  23  Ohio  Cir.  Ct.  E.  594.  Contra: 
Smith  V.  Farmers'  Mut.  Fire  Ins.  Co.,  19  Ohio  St.  287. 

These  cases,  of  course,  refer  to  agents  of  insurance  companies 
authorized  to  solicit  applications  for  insurance.  Where,  however, 
an  application  is  intrusted  to  a  person  who  is  not  in  fact  the  agent 
of  the  insurer,  the  presumption  arises  that  such  person  is  the  agent 
of  the  insured  (Fame  Ins.  Co.  v.  Mann,  4  111.  App.  485).  And  the 
mere  fact  that  one  soliciting  insurance  represented  himself  to  be  the 
agent  of  a  company  is  not  competent  to  prove  such  agency  (Boat- 
men's Fire  &  Marine  Ins.  Co.  v.  James,  10  Ky.  Law  Rep.  816). 
In  Springfield  Fire  &  Marine  Ins.  Co.  v.  McNulty,  8  Ky.  Law  Rep. 
876,  it  was  held  that  an  insurance  company  cannot  deny  that  a 
solicitor  was  its  agent  for  the  purpose  of  examining  property, 
where  an  application  contains  a  diagram  of  the  insured  property, 
and  the  solicitor  states,  in  response  to  printed  questions,  which  it 
is  provided  that  he  shall  answer,  that  he  has  examined  the  risk. 
And  in  Back  v.  Employers'  Liability  Assur.  Corporation  (C.  C.) 
93  Fed.  930,  it  was  said  that  if  a  person,  after  he  has  ceased  to  be 
the  regular  agent  for  a  company,  continues  to  solicit  and  procure 
renewals  from  his  old  patrons,  taking  out  a  commission  from  the 
premiums  paid,  which  renewals  are  accepted  by  the  company,  he 
must  be  considered  as  the  agent  of  the  company  in  these  trans- 
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actions,  so  that  his  knowledge  of  the  usages  of  the  occupation  m 
which  a  person  insured  is,  by  his  application,  shown  to  be  engaged 
in,  is  binding  on  the  company. 

Generally,  the  question  as  to  whether  a  person  through  whose 
aid  a  policy  is  procured  is  the  agent  of  the  insurer  or  the  insured 
is  raised  with  reference  to  insurance  brokers.  By  the  weight  of 
authority,  a  broker  who  merely  solicits  applications,  and  after- 
wards places  the  insurance  with  such  companies  as  he  can  induce 
to  take  the  risk,  is  regarded  as  the  agent  of  the  insured,  and  hence 
the  insurer  is  not  charged  with  knowledge  of  matters  contrary  to 
the  provisions  of  the  policy  of  which  the  broker  has  notice,  but 
which  he  does  not  communicate  to  the  insurer  or  its  authorized 
agent. 

Ben  Franklin  Ins.  Co.  v.  Weary,  4  III.  App.  74;  Lange  v.  I/ycomlng 
Fire  Ins.  Co.,  3  Mo.  App.  591 ;  McGrath  v.  Home  Ins.  Co.,  88  App. 
Div.  153,  84  N.  T.  Supp.  374;  Mesterman  v.  Home  Mut.  Ins.  Co., 
5  Wash.  524,  32  Pae.  458,  34  Am.  St  Rep.  877 ;  McFarland  v.  Pea- 
body  Ins.  Co.,  6  W.  Va.  425. 

It  is  even  held  that  the  payment  of  a  commission  to  the  broker, 
and  the  delivery  of  the  policy  to  him  for  further  delivery  to  the  ap- 
plicant, does  not  constitute  the  broker  an  agent  of  the  insurer,  so 
as  to  charge  it  with  knowledge  of  matters  of  which  he  had  notice 
at  the  inception  of  the  contract.  Thus,  it  is  said  in  United  Fire- 
men's Ins.  Co.  V.  Thomas,  92  Fed.  127,  34  C.  C.  A.  240,  47  L.  R. 
A.  450,  that  the  payment  of  a  commission  to  a  broker  does  not 
constitute  him  an  agent  of  the  insurer,  nor  authorize  him  in  any 
way  to  represent  the  company.  And  with  reference  to  the  effect 
of  delivering  a  policy  to  a  broker  it  is  said  in  Kings  County  Fire 
Ins.  Co.  V.  Swigert,  11  111.  App.  590,  that  if,  before  a  company 
places  a  policy  in  the  hands  of  a  broker,  he  is  in  fact  employed  by 
the  insured  as  his  agent  to  procure  for  him  insurance,  or  is  in  any 
way  clothed  by  the  insured  with  credentials  of  agency  for  him,  the 
company  may  deliver  him  the  policy,  without  being  exposed  to 
any  presumption  that  in  so  doing  it  is  making  him  its  agent. 

Reference  may  also  be  made  to  Security  Ins.  Co.  v.  Mette,  27  111.  App. 
324;  Lycoming  Fire  Ins.  Co.  v.  Ruben,  8  CM.  Leg.  N.  150;  East 
Texas  Fire  Ins.  Co.  v.  Brown,  82  Tex.  631,  18  S.  W.  713. 

But  in  Indiana  Ins.  Co.  v.  Hartwell,  123  Ind.  177,  24  N.  E.  100, 
the  court  regarded  insurance  brokers  as  the  agents  of  insurance 
companies  for  the  purpose  of  delivering  policies  and  collecting 
premiums,  and  said  that  no  reason  can  be  seen  for  drawing  a  dis- 
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tinction  between  an  insurance  broker  who  procures  a  risk  which  is 
adopted  and  accepted  by  an  insurance  company,  and  where  the 
insurance  is  effected  by  a  commissioned  agent,  so  far  as  their 
relations  to  the  company  are  concerned;  in  either  case,  what  is 
done  is  the  authorized  act  of  the  company,  and  for  the  services  ren- 
dered the  company  responds.  Likewise,  it  was  held  in  Michael 
V.  Mutual  Ins.  Co.,  10  La.  Ann.  737,  that  a  material  concealment 
cannot  be  pleaded  where  the  premises  havfe  been  thoroughly  ex- 
amined by  the  broker  through  whom  the  application  has  been  trans- 
mitted to  the  company,  on  which  such  inspection  is  conclusive. 

If  an  insurer  delivered  a  policy  to  brokers  with  a  provision  that 
it  should  not  take  effect  until  countersigned  by  such  brokers,  desig- 
nating them  as  "agents,"  the  brokers  thereby  became  the  agents  of 
the  insurers,  and  any  reasons  known  to  them  why  the  contract 
should  not  be  completed  because  of  fraudulent  misstatements  in 
the  application  will  estop  the  insurers  from  setting  up  such  misrep- 
resentations as  a  defense  to  an  action  for  a  loss  (Continental  Life 
Ins.  Co.  v.  Goodall,  5  Ohio  Dec.  160,  3  Am.  Law  Rec.  338).  So, 
knowledge  of  a  broker,  not  himself  an  agent  of  an  insurance  com- 
pany, but  acting  under  an  agent,  of  the  falsity  of  answers  in  an 
application  for  fire  insurance,  is  the  knowledge  of  the  company. 
And  if  an  application  obtained  by  a  broker  for  an  agent  is  by  such 
agent  returned  to  the  broker  for  additional  information,  knowledge 
obtained  by  such  broker  is  imputable  to  the  agent,  and  through  him 
to  the  company.  (Mullin  v.  Vermont  Mut.  Fire  Ins.  Co.,  58  Vt. 
113,  4  Atl.  817.) 

In  some  instances,  statutes  governing  insurance  agents  have  been 
applied.  Thus,  it  is  said  in  Welch  v.  Fire  Ass'n  of  Philadelphia,  120 
Wis.  45'6,  98  N.  W.  227,  that  under  the  Wisconsin  statute  ^  a  broker 
who  procures  a  policy  of  insurance  for  another  from  an  agent  of 
an  insurance  company  issuing  the  same  acts  in  a  twofold  capacity — 
that  of  agent  for  the  insured,  and,  by  force  of  the  statute,  agent  for 
the  insurer — ^and  that  his  knowledge  at  the  inception  of  the  con- 
tract is  deemed  to  be  that  of  the  company,  the  same  as  if  he  were 
regularly  employed  by  it  as  its  general  agent.  But  in  Richmond 
V.  Phcenix  Assur.  Co.,  88  Me.  105,  33  Atl.  786,  it  was  said  that  a 
statute  providing  for  the  licensing  of  insurance  brokers  '  does  not 
confer  upon  such  brokers  any  authority  to  bind  insurance  com- 
panies from  whom  they  may  obtain  insurance  for  their  principals. 

2  R«v.  St  Wis.  1898,  §  1977.  »  St.  Me.  1891,  c.  112;  Rev.  St.  1903,  c.  49. 
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However,  a  broker  cannot  be  regarded  as  an  agent  of  the  insurer 
after  the  consummation  of  the  contract,  and  a  notice  given  the 
broker  subsequent  thereto  will  not  be  imputed  to  the  insurer. 

Crane  v.  City  Ins.  Co.  (C.  O.)  S  Fed.  558;  Mellen  v.  Hamilton  Fire 
Ins.  Co.,  17  N.  Y.  609,  affirming  5  Duer,  101 ;  Devens  v.  Mechanics' 
&  Traders'  Ins.  Co.,  83  N.  Y.  168 ;  Arfif  v.  Star  Fire  Ins.  Co.,  125 
N.  Y.  57,  25  N.  B.  1073,  21  Am.  St.  Rep.  721,  10  L.  R.  A.  609. 

Where  application  is  made  to  an  insurance  company  for  insur- 
ance, and  the  company  procures  policies  on  part  of  the  risk  from 
other  companies,  delivering  all  the  policies  to  insured,  the  first- 
mentioned  company  is  the  agent  of  the  other  companies,  so  that 
its  knowledge  of  the  execution  of  the  various  policies  is  imputable 
to  them  (Mesterman  v.  Home  Mut.  Ins.  Co.  of  California,  5  Wash. 
524,  32  Pac.  458,  34  Am.  St.  Rep.  877). 

(j)    Same — Effect  of  provisions  in  policy  or  application. 

In  order  to  avoid  the  effect  of  the  doctrine  that  notice  to  an 
agent  is  notice  to  the  company,  many  insurance  companies  have, 
by  various  means,  sought  to  make  the  agent  writing  the  insurance 
the  agent  of  the  insured.  For  this  purpose  insurance  agents  have 
been  privately  instructed  to  regard  themselves  as  agents  of  ap- 
plicants when  taking  applications.  But  such  instructions  will  not 
change  the  character  of  the  agency.  They  will  merely  be  looked 
upon  as  mere  cautions  to  agents  to  conduct  themselves  fairly  and 
honorably  towards  all  applicants  for  insurance. 

Bebee  v.  Hartford  County  Mut.  Fire  Ins.  Co.,  25  Conn.  51,  65  Am.  Dec 
553;    Vanderhoef  v.  Agricultural  Ins.  Co.,  46  Hun  (N.  Y.)  328. 

In  most  cases,  however,  the  insurance  companies  have  not  con- 
tented themselves  with  private  instruction,  but  have  inserted  pro- 
visions in  their  policies  to  the  effect  that  brokers  and  agents  pro- 
curing insurance  are  to  be  regarded  as  the  agents  of  the  insured, 
and  not  as  agents  of  the  insurance  companies.  Where  the  person 
procuring  insurance  for  an  applicant  is  an  independent  solicitor 
or  broker,  the  provision  declaring  such  person  the  agent  of  the  iu' 
sured  strengthens  the  general  doctrine!  that  the  broker  is  the  agent 
of  the  applicant,  so  that  notice  to  him  is  not  notice  to  the  company. 

Reference  may  be  made  to  Hamburg-Bremen  Fire  Ins.  Co.  v.  Lewis,  4 
App.  Cas.  66;  Allen  v.  German-American  Ins.  Co.,  123  N.  T.  6. 
25  N.  E.  309;  Fire  Ass'n  of  Philadelphia  v.  Hogwood,  82  Va.  342, 
4  S.  B.  617. 
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'  But  a  provision  that  a  broker,  or  person  other  than  insured,  pro- 
curing insurance  to  be  taken,  shall  be  considered  the  agent  of  the 
insured,  and  not  of  the  company,  does  not  refer  to  a  company's 
agents,  so  as  to  transfer  them  into  agents  for  an  applicant  when 
taking  applications  (Kister  v.  Lebanon  Mut.  Ins.  Co.,  128  Pa.  553, 
18  Atl.  447,  5  L.  R.  A.  646,  15  Am.  St.  Rep.  696).  And  in  general 
it  may  be  said  that  insurance  companies  cannot,  by  provisions  in 
policies  or  otherwise,  transfer  their  agents  into  agents  for  insured 
when  writing  policies.  They  cannot  in  this  way  escape  liability 
for  acts  done  by  their  agents,  and  avoid  being  charged  with  knowl- 
edge of  matters  known  to  the  agents  when  policies  are  written  and 
delivered.  As  said  in  Commercial  Ins.  Co.  v.  Ives,  56  111.  402,  if  an 
agent  procuring  insurance  is  the  agent  of  the  company  in  fact,  it 
matters  not  that  the  policy  provides  that  any  person  other  than  in- 
sured procuring  insurance  shall  be  deemed  to  be  the  agent  of  the 
insured,  as  mere  words  will  not  change  the  real  into  the  unreal. 

For  further  authorities,  see  Commercial  Fire  Ins.  Co.  v.  Allen,  80  Ala. 
571,  1  South.  202;  Union  Ins.  Co.  v.  Chipp,  93  111.  96;  Phoenix 
Ins.  Co.  V.  Whiteleather,  34  111.  App.  60;  Lumberman's  Mut.  Ins. 
Co.  V.  Bell,  166  111.  400,  45  N.  B.  130,  57  Am.  St.  Rep.  140;  Rosen- 
crans  v.  North  American  Ins.  Co.,  66  Mo.  App.  352;  Hart  v.  Nia- 
gara Fire  Ins.  Co..  9  Wash.  620,  38  Pac.  213,  27  L.  R.  A.  86. 

In  Massachusetts  and  New  York  this  provision  has  been  looked 
upon  with  more  favor.  Thus,  it  was  held  in  Abbott  v.  Shawmut 
Mut.  Fire  Ins.  Co.,  3  Allen  (Mass.)  213,  that  where  a  policy  con- 
tains a  provision  that  the  agent  through  whom  insurance  is  effected 
shall  be  the  agent  of  the  applicant,  and  not  of  the  company,  evi- 
dence of  knowledge  on  the  part  of  the  agent  that  insured's  title  was 
not  as  described  in  the  application  is  inadmissible  to  show  a  waiver. 
And  in  the  early  cases  of  Rohrbach  v.  Germania  Fire  Ins.  Co.,  62 
N.  Y.  47,  20  Am.  Rep.  451,  and  Alexander  v.  Germania  Fire  Ins. 
Co.,  66  N.  Y.  464,  23  Am.  Rep.  76,  the  New  York  Court  of  Appeals 
held  a  provision  that  an  agent  procuring  insurance  to  be  taken 
should  be  regarded  as  the  agent  of  the  insured  and  not  of  the  com- 
pany, to  be  valid  and  enforceable  as  to  matters  occurring  before  the 
issuing  of  a  policy,  so  that  the  company  would  not  be  bound  by 
the  knowledge  of  the  agent.  But  in  the  subsequent  case  of  Sprague 
V.  Holland  Purchase  Ins.  Co.,  69  N.  Y.  128,  the  court  took  the  po- 
sition that,  if  there  were  other  Clauses  by  which  the  agent  was  re- 
quired to  act  for  the  company,  this  overruled  the  clause  atternpting 
to  make  him  the  agent  of  the  insured.    And  this  decision  was  sub- 
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sequently  followed  in  Whited  v.  Germania  Fire  Ins.  Co.,  76  N.  Y 
415,  32  Am.  Rep.  330.  The  clause  was  moreover  severely  con- 
demned by  the  General  Term  of  the  Supreme  Court  in  Patridge  v. 
Commercial  Fire  Ins.  Co.,  17  Hun,  95,  which  was  decided  in  the 
same  year  as  the  Whited  Case.  It  was  there  said :  "This  is  a  pro- 
vision which  deserves  the  condemnation  of  courts,  whenever  it  is 
relied  upon  to  work  out  a  fraud,  as  in  this  case.  The  policy  might 
as  well  say  that  the  president  of  the  company  should  be  deemed  the 
president  of  the  assured,  as  to  say  that  the  man  who  does  what 
Clark  did  is  to  be  deemed  the  agent  of  the  assured.  Such  a  clause 
is  no  part  of  a  contract.  It  is  an  attertipt  to  reverse  the  law  of 
agency,  and  to  declare  that  a  party  is  not  bound  by  his  agent's  acts. 
Whether  one  is  an  agent  of  another  is  a  question  of  mixed  law  and 
fact,  depending  on  the  authority  given  expressly  or  impliedly.  And 
when  a  contract  is,  in  fact,  made  through  the  agent  of  a  party,  the 
acts  of  that  agent  in  that  respect  are  binding  on  his  principal.  If 
it  is  necessary  to  give  any  construction  to  such  a  clause,  then  it 
might  be  construed  that  in  fact  Clark  was,  in  this  respect,  the  com- 
pany, and  that  the  insured  himself  procured  the  insurance  to  be 
taken  by  the  company,  just  as  if  he  had  gone  to  their  other  agents, 
the  president  or  secretary;  for,  if  the  plaintiff  had  shown  his  con- 
tract to  the  secretary  of  the  company,  could  the  company  have  in- 
sisted that  the  secretary  was  plaintiff's  agent?  It  is  a  familiar  rule 
that  corporations  act  through  agents.  If  by  means  of  this  clause 
the  company  can  disavow  the  agency  of  one  agent,  why  not  of  an- 
other?" The  court  consequently  held  that  the  company  was  bound 
by  the  agent's  knowledge  and  acts,  despite  this  condition.  In  a 
recent  case  (Sternaman  v.  Metropolitan  Life  Ins.  Co.,  170  N.  Y. 
13,  62  N.  E.  763,  57  L.  R.  A.  318,  88  Am.  St.  Rep.  625)  it  was  said 
that  while  a  provision  making  the  person  writing  an  application  the 
agent  of  the  insured  would,  as  applied  to  a  medical  examiner,  make 
such  examiner  the  agent  of  the  insured  as  to  that  part  of  the  ap- 
plication which  required  answers  to  general  questions  relating  to 
age,  occupation,  etc.,  it  was  not  effective  to  make  him  insured's 
agent  with  reference  to  the  part  requiring  answers  as  to  insured's 
health,  and  hence  the  examiner's  knowledge  in  regard  to  such  mat- 
ters would  be  imputable  to  the  company.  And  ih  a  still  more  re- 
cent case  (Reilly  v.  Empire  Life  Ins.  Co.,  90  N.  Y.  Supp.  866,  99 
App.  Div.  535)  the  Supreme  Court  holds  that  the  reasoning  of  the 
Court  of  Appeals  in  the  Sternaman  Case  is  quite  sufficient  to  extend 
the  rule  in  respect  to  medical  examiners  to  the  cases  where  it  is 
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sought  to  constitute  solicitors  of  insurance  the  agents  of  the  in- 
sured. 

As  most  of  the  New  York  cases  on  this  point  arose  on  the  question  of 
the  company's  liability  for  the  negligence,  mistake,  or  fraud,  of  the 
agent  In  filling  out  the  application,  and  many  of  them  do  not  di- 
rectly touch  on  the  question  of  Imputability  of  knowledge,  refer- 
ence, for  a  full  discussion  of  the  cases,  is  made  to  the  brief  on 
estoppel  or  waiver  by  mistake,  negligence,  or  fraud  of  agent* 

(k)   Effect  of  limitations  as  to  -waiver. 

In  a  Connecticut  case  (Ward  v.  Metropolitan  Life  Ins.  Co.,  S6 
Conn.  227,  33  Atl.  902,  50  Am.  St.  Rep.  80)  it  was  held  that  where 
a  policy  provides  that  no  agent  can  stipulate  for  a  modification  of 
its  provisions,  not  brought  to  the  knowledge  of  his  principal  offi- 
cers, knowledge  of  the  district  superintendent  that  material  state- 
ments in  the  application  were  false  is  not  knowledge  on  the  part 
of  the  company.  So,  it  was  said  in  a  Pennsylvania  case  (Common- 
wealth Mut.  Fire  Ins.  Co.  v.  Huntzinger,  98  Pa.  41)  that  if  a  policy 
provides  that  notice  of  additional  insurance,  or  of  any  change  in 
existing  insurance,  shall  be  given  to  the  company  by  the  insured  in 
writing,  and  be  acknowledged  in  writing  by  the  secretary,  the  mere 
knowledge  of  the  company's  agent  as  to  such  subsequent  insurance 
or  change  in  existing  insurance  is  not  such  notice  to  the  company 
as  will  bind  it.  And  it  might  be  inferred  from  several  cases,  in 
which  it  has  been  held  that  in  the  absence  of  limitations  known  to 
the  insured  the  insurer  will  be  bound  by  the  knowledge  of  an  agent 
as  to  existing  facts  within  the  scope  of  his  employment,  that,  if 
an  agent's  authority  is  restricted  to  the  knowledge  of  insured,  his 
knowledge  as  to  matters  afifecting  the  contract  will  not  be  imputed 
to  the  company. 

Cases  of  this  nature  are  West  End  Hotel  &  Land  Co.  v.  American  Fire 
Ins.  Co.  (C.  C.)  74  Fed.  114 ;  Wooldridge  v.  German  Ins.  Co.,  69  Mo. 
App.  413;  Mutual  Fire  Ins.  Co.  v.  Ward,  95  Va.  231,  28  S.  E.  209. 
In  Westchester  Fire  Ins.  Co.  v.  Wagner,  10  Tex.  Civ.  App.  398, '30 
S.  W.  959,  It  was  held  that  notice  to  an  agent  of  matters  which 
he  had  no  power  to  waive  was  not  notice  to  the  company. 

But  in  the  Wooldridge  Case  it  was  said,  with  reference  to  knowl- 
edge obtained  by  an  agent  prior  to  the  issuance  of  a  policy,  that  it 
would  be  immaterial  that  the  policy  subsequently  issued  con- 
tained restrictions  of  the  agent's  powers.     And  though  an  agent  is 

*  Post,  p.  2585. 
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by  a  policy  prohibited  from  waiving  conditions  in  the  policy,  yet 
if  he  is  given  full  poiwer  to  act  for  the  company,  so  that  he  is  its 
alter  ego  in  his  locality,  the  company  will  be  charged  with  his 
knowledge  (Continental  Fire  Ass'n  v.  Norris,  30  Tex.  Civ.  App. 
399,  70  S.  W.  769),  even  with  reference  to  subsequent  matters. 

Beebe  v.  Ohio  Farmers'  Ins.  Co.,  93  Mich.  514,  53  N.  W.  818,  32  Am. 
St.  Rep.  519,  18  L.  R.  A.  481 ;  Thompson  v.  Traders'  Ins.  Co.,  169 
Mo.  12,  68  S.  W.  889 ;  Lattomus  v.  Farmers'  Mutual  Fire  Ins.  Co., 
3  Houst.  (Del.)  404 ;  Germanla  Life  Ins.  Co.  v.  Koehler,  168  111.  293, 
48  N.  B.  297,  affirming  63  111.  App.  188. 

Likewise  the  knowledge  of  an  agent  at  the  time  a  policy  is  issued 
is  imputable  to  the  company,  though  it  is  provided  in  the  subse- 
quently issued  policy  that  waiver  must  be  indorsed  in  writing. 

Reference  may  be  made  to  Farnum  v.  Phoenix  Ins.  Co.,  83  Cal.  246,  23 
Pac.  869,  17  Am.  St.  Rep.  233 ;  Strauss  v.  Phenix  Ins.  Co.,  0  Colo. 
App.  386,  48  Pac.  822;  Rhode  Island  Underwriters'  Ass'n  v.  Mon- 
arch, 98  Ky.  305,  32  S.  W.  959;  Improved  Match  Co.  v.  Michigan 
Mutual  Fire  Ins.  Co.,  122  Mich.  256,  80  N.  W.  1088;  Barnard  v. 
National  Fire  Ins.  Co.,  38  Mo.  App.  106;  Forward  v.  Continental 
Ins.  Co.,  142  N.  T.  382,  37  N.  E.  615,  25  L.  R.  A.  637;  Robblns 
V.  Springfield  Fire  &  Marine  Ins.  Co.,  149  N.  Y.  477,  44  N.  B.  159 ; 
Grabbs  v.  Farmers'  Mut.  Fire  Ins.  Ass'n,  125  N.  C.  389,  34  S.  E. 
503;  Home  Ins.  Co.  v.  Stone  River  Nat.  Bank,  88  Tenn.  369,  12 
S.  W.  915;  Northern  Assur.  Co.  v.  Grand  View  Bldg.  Ass'n,  101 
Fed.  77,  41  C.  C.  A.  207.  Contra :  Northwestern  National  Ins.  Co. 
V.  Mize  (Tex.  Civ.  App.)  34  S.  W.  670. 

In  Cans  v.  St.  Paul  Fire  &  Marine  Ins.  Co.,  43  Wis.  108,  28  Am. 
Rep.  535,  it  was  said  that  a  condition  in  a  policy  limiting  an  agent's 
authority  to  waivers  by  indorsement  limited  only  the  acts  of  the 
agent,  and  did  not  prevent  him  from  receiving  notice  of  a  for- 
feiture which  was  imputable  to  the  insurer.  Where  it  is  provided 
that  the  insurer  shall  not  be  bound  by  statements  or  notice  to  an 
agent,  a  notice  to  an  agent  is  not  binding  on  the  insurer. 

Bnos  V.  Sun  Ins.  Co.,  67  Cal.  621,  8  Pac.  397;  German  Ins.  Co.  v. 
Heiduk,  30  Neb.  288,  46  N.  W.  481,  27  Am.  St.  Rep.  402 ;  Hamilton 
V.  Fidelity  Mut.  Life  Ass'n,  50  N.  X.  Supp.  520,  27  App.  Div.  480; 
Delaware  Ins.  Co.  v.  Harris,  26  Tex.  Civ.  App.  537,  64  S.  W.  867. 
See,  also.  Ward  v.  Metropolitan  Life  Ins.  Co.,  66  Conn.  227,  33  Atl. 
902,  50  Am.  St.  Rep.  80. 

But  in  Marston  v.  Kennebec  Mut.  Life  Ins.  Co.,  89  Me.  2G6,  36 . 
Atl.  389,  56  Am.  St.  Rep.  412,  it  was  held  that  a  condition  that  state- 
ments made  to  an  agent,  and  not  incorporated  in  the  application, 
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shall  form  no  part  of  the  contract,  is  in  violation  of  a  law  pro- 
viding that  a  company  shall  be  bound  by  its  agent's  knowledge  of 
a  risk. 

As  the  question  whether  or  not  an  agent's  knowledge  is  imputable  to  the 
company  is  at  least  Inferentlally  involved  In  most  of  the  cases 
dealing  with  implied  waiver  or  estoppel,  reference  is  made  to  suc- 
ceeding briefs  for  further  authoritlesv  as  to  the  effect  of  limitations 
on  the  powers  of  agents,  and  the  manner  in  which  waivers  may 
be  made. 

(I)   Statutory  provisions. 

Under  Gen.  Laws  N.  H.  c.  172,  providing  that  any  company  is- 
suing a  policy  on  an  application  prepared  by  a  third  person  should 
be  affected  by  his  knowledge  of  any  facts,  as  though  stated  in  the 
application,  it  was  held  in  Perry  v.  Dwelling  House  Ins.  Co.,  67 
N.  H.  291,  33  Atl.  731,  68  Am.  St.  Rep.  668,  that  the  company  was 
chargeable  with  its  agent's  knowledge  of  an  incumbrance;  the 
court  adding  that  the  statute  was  in  this  respect  merely  declaratory 
of  the  common  law.  So,  it  was  held  in  German  Ins.  Co.  v.  Everett 
(Tex.  Civ.  App.)  36  S.  W.  125,  that  under  Rev.  St.  Tex.  art.  3093, 
which  provides  that  any  person  soliciting  insurance  on  behalf  of 
any  company  shall  be  held  to  be  an  agent  of  the  company,  so  far 
as  relates  to  all  liabilities,  duties,  requirements,  and  penalties  set 
forth  in  the  chapter  of  which  it  is  a  part,  the  knowledge  of  the  in- 
surance broker  who  solicited  the  insurance,  in  regard  to  an  incum- 
brance on  the  property  at  the  date  of  the  policy,  was  the  knowledge 
of  the  company.  But  subsequently  it  has  been  held  that  the  stat- 
ute does  not  confer  any  power  or  authority  on  persons  soliciting 
insurance  with  reference  to  the  making  of  the  contract.  It  only 
makes  them  personally  liable  for  taxes,  losses,  and  penalties  in  case 
the  companies  they  are  soliciting  insurance  for  are  not  authorized 
to  do  business. 

Hartford  Fire  Ins.  Co.  v.  Walker,  94  Tex.  473,  61  S.  W.  711,  reversing 

Id.  (Tex.  Civ.  App.)  60  S.  W.  820.     See,  also,  Delaware  Ins.  Co.  v. 

Harris,  26  Tex.  Civ.  App.  537,  64  S.  W.  867. 

Since  the  Texas  agency  statute  is  not  effective  to  make  a  person 
soliciting  insurance  the  agent  of  the  insurer  with  reference  to  the 
making  of  the  contract,  it  has  been  held  that  the  statute  does  not 
prevent  an  insurance  company  from  limiting  the  power  of  soliciting 
agents  to  bind  it  by  notice  received  while  soliciting  insurance  (Dela- 
ware Ins.  Co.  V.  Harris,  26  Tex.  Civ.  App.  537,  64  S.  W.  867).  But 
under  the  Maine  statute  (Rev.  St.  c.  49,  §  90),  which  provides  that 
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the  company  shall  be  bound  by  the  agent's  knowledge  of  the  risk, 
and  that  omissions  and  misdescriptions  known  to  the  agent  shall  be 
regarded  as  waived,  a  company  cannot  rely  on  a  condition  that 
statements  made  to  an  agent,  and  not  incorporated  in  the  applica- 
tion, shall  form  no  part  of  the  contract  (Marston  v.  Kennebec  Mut. 
Life  Ins.  Co.,  89  Me.  266,  36  Atl.  389,  56  Am.  St.  Rep.  412). 

In  the  early  case  of  Emery  v.  Piscataqua  Fire  &  Marine  Ins.  Co.,  52 
Me.  322,  it  was  held  that  under  Act  March  15,  1861,  providing  that 
an  agent  authorized  by  an  Insurance  company  to  receive  applica- 
tions for  Insurance,  or  whose  name  shall  be  borne  on  the  policy, 
shall  be  deemed  the  agent  of  the  company  in  all  matters  of  in- 
surance, an  insured,  who  was  only  a  mortgagee,  was  entitled  to 
recover  on  a  policy  requiring  absolute  ownership,  to  the  extent  of 
his  interest  in  the  property,  where  the  insurer's  agent  was  fully 
advised  and  there  was  no  written  application. 

(m)   Knonrledge  acquired  in  transacting  business  of  company. 

There  is  considerable  conflict  among  the  authorities  as  to  whether 
or  not  an  insurer  is  chargeable  with  notice  of  facts  learned  by  its 
agent  in  the  course  of  an  employment  in  no  way  connected  with 
the  agency.  In  some  states  the  rule  imputing  knowledge  of  an 
agent  to  the  company  holds  good  only  as  to  information  acquired 
as  agent,  and  does  not  include  knowledge  of  facts  acquired  by  the 
agent  in  his  individual  capacity.  Thus,  it  was  said  in  Union  Na- 
tional Bank  v.  German  Ins.  Co.,  71  Fed.  473,  18  C.  C.  A.  203,  34 
U.  S.  App.  397,  that  if  an  agent's  knowledge  of  outstanding  over- 
insurance  is  acquired  by  virtue  of  his  relation  as  attorney  for  the 
insured,  and  in  a  transaction  with  which  the  company  was  not  con- 
nected, his  knowledge  is  not  the  knowledge  of  the  company,  so  as 
to  effect  an  estoppel  or  a  waiver.  And  in  Shaffer  v.  Milwaukee 
Mechanics'  Ins.  Co.,  17  Ind.  App.  204,  46  N.  E.  557,  the  court  was 
of  the  opinion  that  a  person  may  be  the  authorized  agent  of  an  in- 
surance company,  and  at  the  same  time  be  a  lawyer  or  notary  pub- 
lic, and  his  professional  acts  in  either  of  the  latter  capacities,  not 
pertaining  to  the  business  of  his  principal,  cannot  be  said  to  be  no- 
tice to  the  principal  or  binding  upon  him. 

That  knowledge  acquired  by  agent  in  his  individual  capacity  Is  not 
chargeable  to  the  company  is  also  asserted  In  Keenan  v.  Missouri 
State  Mut.  Ins.  Co.,  12  Iowa,  126;  Lahiff  v.  Ashuelot  Ins.  Co., 
60  N.  H.  75;  Lycoming  Ins.  Co.  v.  Mitchell,  48  Pa.  367;  Sitler  v. 
Spring  Garden  Mut.  Fire  Ins.  Co.,  18  Pa.  Super.  Ct.  139;  Sun 
Mut.  Ins.  Co.  V.  Texarkana  Foundry  &  Machine  Co.,  15  S.  W.  34, 
4  Wlllson,  Civ.  Cas.  Ct.  App.  §  31;    Queen  Ins.  Co.  v.  May  (Tex. 
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Civ.  App.)  35  S.  W.  829;  National  Fraternity  v.  Karnes,  24  Tex. 
Olv.  App.  607,  60  S.  W.  576;  Ash  v.  Fidelity  Mut.  Life  Ass'n,  26 
Tex.  Civ.  App.  501,  63  S.  W.  944. 

However,  in  most  states,  it  is  regarded  as  immaterial  in  what 
capacity  an  agent  acquires  information,  if  he  actually  has  such 
information  in  mind  when  he  subsequently  acts  for  his  company. 
If  he  has,  the  company  will  be  charged  with  knowledge  of  the 
information  imparted  to  the  agent,  unless  communicated  to  the 
agent  in  a  confidential  relation. 

This  doctrine  is  supported  by  Phcenix  Ins.  Co.  v.  Flemming,  65  Ark. 
54,  44  S.  W.  464,  39  L.  R.  A.  789,  67  Am.  St.  Rep.  900;  German- 
American  Mutual  Life  Ass'n  v.  Farley,  102  Ga.  720,  29  S.  E.  615; 
Hartford  Fire  Ins.  Co.  v.  Haas,  8  Ky.  Law  Rep.  610;  Hartford  Fire 
Ins.  Co.  V.  Haas,  10  Ky.  Law  Rep.  573, 9  S.  W.  720, 87  Ky.  531, 2  L.  R. 
A.  64;  Rickey  v.  German  Guarantee  Town  Mut.  Fire  Ins.  Co.,  79 
Mo.  App.  485,  2  Mo.  App.  Rep'r,  472;  Couch  v.  Rochester  German 
Fire  Ins.  Co.,  25  Hun  (N.  Y.)  469;  Woodward  v.  Republic  Fire 
Ins.  Co.,  32  Hun  (N.  T.)  365;  Brothers  v.  California  Ins.  Co.,  50 
Hun,  604,  3  N.  T.  Supp.  89,  affirmed  121  N.  T.  659,  24  N.  E.  1092 ; 
Sergent  v.  Liverpool  &  London  &  Globe  Ins.  Co.,  66  App.  Div.  46, 
73  N.  T.  Supp.  120;  McDonald  v.  Fire  Ass'n  of  Philadelphia,  93 
Wis.  348,  67  N.  W.  719.  Contra:  Broadhead  v.  Lycoming  Ins. 
Co.,  14  Hun  (N.  Y.)  452,  23  Hun  (N.  Y.)  397. 

It  Is,  of  course,  necessary  that  prior  information  acquired  by  an  agent 
in  his  individual  capacity  be  shown  to  be  present  in  the  agent's 
mind  when  writing  a  policy.  Phoenix  Ins.  Co.  v.  Flemming,  65 
Ark.  54,  44  S.  W.  464,  39  L.  R.  A.  789,  67  Am.  St.  Rep.  900 ;  Ser- 
gent V.  Liverpool  &  London  &  Globe  Ins.  Co.,  66  App.  Div.  46,  73 
N.  Y.  Supp.  120. 

The  cases  cited  all  deal  with  information  imparted  to  the  agents 
prior  to  the  issuing  of  the  insurance.  The  same  rule,  however, 
applies  to  information  obtained  by  an  agent  while  acting  in  another 
capacity  after  the  execution  of  a  policy  and  before  loss. 

Clay  V.  Phoenix  Ins.  Co.,  97  Ga.  44,  25  S.  E.  417;  Mechanics'  Ins.  Co. 
V.  Hodge,  149  111.  298,  37  N.  E.  51,  affirming  46  111.  App.  479. 

But  the  insurance  agent  must  be  notified  of,  or  actually  have  in 
mind,  the  policy,  when  receiving  information  in  any  other  capacity 
than  as  agent  after  the  execution  of  the  policy,  if  the  company  is 
to  be  charged  with  knowledge  of  the  matters  thus  known  to  the 
agent  (Stevens  v.  Queen  Ins.  Co.,  81  Wis.  335,  51  N.  W.  555,  29 
Am.  St.  Rep.  905).  In  the  early  case  of  Wilson  v.  Minnesota 
Farmers'  Mutual  Fire  Ass'n,  36  Minn.  112,  30  N.  W.  401,  1  Am.  St. 
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Rep.  659,  the  Minnesota  Supreme  Court  declared  its  adherence  to 
the  generally  prevailing  doctrine  by  holding  that  though  an  insur- 
ance agent  was  not  acting  as  such  when  information  of  an  incum- 
brance on  the  insured  property  was  communicated  to  him,  still  if 
he  retained  the  recollection  of  the  fact,  and  had  it  in  mind  when 
subsequently  effecting  the  insurance,  such  knowledge  was  imput- 
able to  the  insurer.  But  in  the  later  case  of  St.  Paul  Fire  &  Marine 
Ins.  Co.  V.  Parsons,  47  Minn.  352,  50  N.  W.  240,  the  court  takes  a 
difiEerent  position.  In  that  case  it  is  held  that  an  insurance  com- 
pany is  not  legally  chargeable  with  notice  of  facts  learned  by  an 
agent  in  the  course  of  an  employment  in  no  way  connected  with 
his  agency.  However,  it  is  probable  that  this  holding  is  dependent 
on  the  supposition  that  the  agent  did  not  have  the  information  in 
mind  when  he  subsequently  acted  for  his  company  with  reference 
to  the  insurance. 

(n)    Knowledge  ac^nlred  as  agent  of  otlier  company. 

An  insurance  company  is  charged  with  notice  of  other  insurance, 
it  its  agent  is  also  the  agent  for  other  companies,  and  as  such 
procures  the  policies  for  the  other  insurance. 

Reference  may  be  made  to  Hagan  v.  Merchants'  &  Bankers'  Ins.  Co., 
81  Iowa,  S21,  46  N.  W.  1114,  25  Am.  St.  Rep.  493;  Home  Ins. 
Co.  T.  Wood,  47  Kan.  521,  28  Pac.  167;  Kenton  Ins.  Co.  v.  Shea, 
6  Bush  (Ky.)  174,  99  Am.  Dec.  676;  Von  Borles  v.  United  Life, 
Fire  &  Marine  Ins.  Co.,  8  Bush  (Ky.)  133;  Brandrup  v.  St.  Paul 
Fire  &  Marine  Ins.  Co.,  27  Minn.  393,  7  N.  W.  735;  McCoUum 
V.  Liverpool,  London  &  Globe  Ins.  Co.,  67  Mo.  App.  66;  Turner 
V.  Providence  Washington  Ins.  Co.,  86  Mo.  App.  387 ;  Hadley  v. 
New  Hampshire  Fire  Ins.  Co.,  55  N.  H.  110;  Tallman  v.  Atlantic 
Fire  &  Marine  Ins.  Co.,  *42  N.  Y.  87,  4  Abb.  Dec.  345;  Pitney  v. 
Glens  Falls  Ins.  Co.,  65  N.  Y.  6;  Farmers'  Mut.  Ins.  Co.  v.  Tay- 
lor, 73  Pa.  342;  West  v.  Norwich  Union  Fire  Ins.  Soc,  10  Utah, 
442,  37  Pac.  685. 

Information  as  to  other  matters  than  additional  insurance,  ac- 
quired by  an  agent  while  acting  for  another  company,  will  also  be 
imputable  to  the  insurer.  Thus,  it  was  held  in  Graham  v.  Amer- 
ican Fire  Ins.  Co.,  48  S.  C.  195,  26  S.  E.  323,  59  Am.  St.  Rep.  707, 
that  representations  by  an  insured  as  to  his  title,  made  to  an  em- 
ploye of  an  agent  representing  several  companies  during  negotia- 
tions for  insurance  in  one  company,  were  admissible  in  an  action 
on  a  subsequent  policy  issued  by  another  company  through  the 
same  agent,  to  show  knowledge  of  insured's  title  by  the  latter  com- 
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pany.  But  the  agent  must,  of  course,  represent  the  company  at 
the  time  he  acts  for  the  other  company.  Thus,  according  to  A.  M. 
Todd  Co.  V.  Farmers'  Mut.  Ins.  Co.  (Mich.)  100  N.  W.  442,  the 
fact  that  a  soHciting  agent  who  has  taken  an  insured's  appHcation 
assists  him,  three  or  four  years  later,  in  procuring  additional  insur- 
ance in  other  companies,  will  not  operate  as  a  waiver  of  a  condition 
in  the  prior  policy  against  other  insurance.  And  in  Western  Assur. 
Co.  V.  Stoddard,  88  Ala.  606,  7  South.  379,  it  was  held  that  a  policy 
issued  by  one  company  was  not  admissible  in  an  action  on  a  sub- 
sequent policy  by  another  company  to  show  knowledge  of  insured's 
title,  though  both  policies  were  procured  from  the  same  agent,  as 
it  was  not  shown  that  at  the  time  the  first  policy  was  issued  the 
agent  was  in  any  way  connected  with  the  second  company.  Like- 
wise, the  negotiations  for  insurance  in  two  different  companies 
must  be  made  with  the  same  agent,  if  one  company  is  to  be  charged 
with  the  negotiations  for  insurance  in  the  other.  Thus,  a  company 
is  not  charged  with  notice  of  an  examination  made  by  its  local 
medical  examiner  for  another  company,  so  as  to  estop  it  to  set  up 
said  examination  in  proof  of  the  falsity  of  insured's  statement,  made 
before  another  examiner  in  another  place  (Mutual  Life  Ins.  Co.  of 
New  York  v.  Nichols  [Tex.  Civ.  App.]  24  S.  W.  910,  affirmed  [Tex. 
Civ.  App.]  26  S.  W.  998).  In  Hagan  v.  Merchants'  &  Bankers' 
Ins.  Co.,  81  Iowa,  321,  46  N.  W.  1114,  25  Am.  St.  Rep.  493,  the  po- 
sition is  taken  that,  if  knowledge  of  other  insurance  is  acquired  in 
the  manner  discussed  in  this  paragraph,  the  company  will  also  be 
charged  with  notice  of  the  amount  thereof,  in  case  the  policy  pro- 
hibits insurance  above  a  certain  amount. 

(o)   Knowledge  from  prior  policies  and  applications. 

An  insurance  company  is  chargeable  with  knowledge  of  its  own 
records  to  the  extent  that  it  will  be  imputed  to  have  knowledge  of 
the  existence  of  a  prior  policy,  if  such  policy  was  issued  by  the 
company. 

Reference  may  be  made  to  Bmlaw  v.  Travelers'  Ins.  Co.,  108  Mich.  554, 
66  N.  W.  469;  Rowley  v.  Empire  Ins.  Co.,  *42  N.  Y.  557;  Id.,  36 
N.  y.  550,  4  Abb.  Dec.  131 ;  Lanigan  v.  Prudential  Ins.  Co.,  63  Hun, 
408,  18  N.  T.  Supp.  287.  But  where  a  policy  issued  to  a  purchaser 
of  property  described  the  premises  as  located  "at  the  head  of 
Union  street  In  Montclalr,  N.  J.,  and  occupied  as  a  dwelling,  and 
$1,000  on  a  frame  stable  situate  on  said  premises,"  and  a  subse- 
quent policy  issued  to  the  seller  described  the  property  as  located 
"at  the  junction  of  Upper  Movmtain  avenue  and  Union  street  in 
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Montclalr,  N.  J.,"  the  company  was  not  charged  with  notice  that 
both  policies  were  issued  on  the  same  property  (Ordway  v.  Chace, 
57  N.  J.  Eq.  478,  42  Atl.  149). 

This  rule  also  applies  to  charge  an  insurance  company  with 
knowledge  of  a  fortner  application  which  it  has  rejected  (Mutual 
Life  Ins.  Co.  of  New,  York  v.  Nichols  [Tex.  Civ.  App.]  24  S.  W. 
910,  affirmed  [Tex.  Civ.  App.]  26  S.  W.  998).  And  in  O'Rourke 
V.  John  Hancock  Life  Ins.  Co.,  23  R.  I.  457,  50  Atl.  834,  57  L. 
R.  A.  496,  91  Am.  St.  Rep.  643,  the  court  extends  the  doctrine  so 
as  to  hold  an  insurer  chargeable  with  knowledge  of  the  answers 
given  in  a  prior  application,  where  they  are  conflicting  with  those 
contained  in  a  subsequent  one,  the  applications  identifying  the  same 
applicant  by  date  of  birth,  age,  residence,  occupation,  and  parents' 
names.  The  court  says  that,  if  the  answers  contained  in  the  prior 
application  are  available  as  a  defense  to  an  action  on  the  policy, 
they  ought  to  be  imputable  to  the  company  at  the  time  the  policy 
is  issued.  So,  in  Morrison  v.  Wisconsin  Odd  Fellows'  Mut.  Life 
Ins.  Co.,  59  Wis.  162,  18  N.  W.  13,  the  court  appears  to  regard  a 
company  as  chargeable  with  knowledge  of  the  age  of  an  applicant 
where  it  could  be  ascertained  from  a  prior  certificate.  But  in 
Rhode  v.  Metropolitan  Life  Ins.  Co.,  129  Mich.  112,  88  N.  W.  400, 
the  Supreme  Court  of  Michigan  held,  following  Brown  v.  Met- 
ropolitan Life  Ins.  Co.,  65  Mich.  306,  32  N.  W.  610,  8  Am.  St.  Rep. 
894,  that  it. is  not  incumbent  on  an  insurer  to  take  notice  of  any 
prior  application  and  the  contents  thereof.  Still,  on  a  subsequent 
appeal  of  the  Rhode  Case  (132  Mich.  503,  93  N.  W.  1076),  the  court 
held  that,  as  the  subsequent  application  referred  to  the  prior  one 
and  gave  its  number,  the  insurance  company  was  chargeable  with 
knowledge  of  what  the  prior  application  disclosed.  And  in  Ray- 
mond V.  Farmers'  Mut.  Fire  Ins.  Co.,  114  Mich.  386,  72  N.  W.  254, 
it  was  said  that,  where  both  the  prior  and  the  subsequent  applica- 
tions were  filled  out  by  the  company's  secretary,  the  prior  one  was 
admissible,  in  an  action  on  the  second  policy,  to  show  knowledge 
of  its  contents  on  the  part  of  the  company.  Similarly,  it  was  held 
in  Livingston  v.  Maryland  Ins.  Co.,  7  Cranch  (U.  S.)  506,  3  L.  Ed. 
421,  that  if  a  letter  submitted  to  underwriters,  ordering  insurance, 
refer  to  another  letter  previously  laid  before  them,  which  letter  con- 
tains information  affecting  the  risk  on  a  vessel,  the  underwriters 
are  bound  to  notice  that  fact.  And  in  State  Ins.  Co.  of  Missouri 
V.  Todd,  4  Wkly.  Notes  Cas.  (Pa.)  243,  it  was  held  that,  if  agents  re- 
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newing  a  policy  had  previously  issued  another  policy  to  a  mort- 
gagee, it  would  be  inferred  from  this  that"  the  company  had  knowl- 
edge of  the  existence  of  the  mortgage.  An  insurance  company  is, 
on  issuing  a  policy  to  a  mortgagor,  charged  with  knowledge  of  the 
mortgage,  if  it  has  previously  issued  a  policy  on  the  same  property 
to  the  mortgagee  (Rowley  v.  Empire  Ins  Co  ,  *42  N.  Y.  557).  So, 
if  in  renewing  a  policy  the  agent  of  the  insurer  asked  the  insured 
if  the  risk  was  about  the  same  as  before,  and,  upon  receiving  an 
afifirmative  answer,  he  inserted  the  amount  in  the  application,  the 
jury  might  infer  from  this  conversation  that  the  agent  knew  what 
the  risk  was  before,  and  the  insurer  could  not  claim  that  the  policy 
was  void  because  the  goods  were  insured  for  too  much  (Merchants' 
&  Mechanics'  Ins.  Co.  v.  Vining,  68  Ga.  197).  In  City  of  New 
York  V.  Exchange  Fire  Ins.  Co.,  22  N.  Y.  Super.  Ct.  424,  evidence 
that  an  insurance  company  had  several  times  insured  the  premises 
covered  by  the  policy  in  suit  was  considered  admissible  to  show 
that  the  company  had  knowledge  of  the  general  purposes  for  which 
the  premises  were  used. 

Where  two  successive  applications  for  insurance  in  a  mutual  ben- 
efit society  are  forwarded  to  and  passed  on  by  the  same  central 
body  of  the  society,  it  is  a  question  for  the  jury  whether  the  so- 
ciety, on  issuing  a  certificate  on  the  second  application,  is  to  be 
charged  with  knowledge  of  statements  made  in  the  first  application 
(Dubcich  V.  Grand  Lodge  A.  O.  U.  W.,  33  Wash.  651,  74  Pac.  832). 
But  the  fact  that  the  chief  medical  examiner  of  a  society,  who  does 
not  issue  and  deliver  certificates,  keeps  a  record  of  rejected  applica- 
tions, does  not  charge  a  society  with  notice  that  an  applicant  has 
previously  been  rejected,  where  the  officers  issuing  and  delivering 
the  certificate  have  no  actual  knowledge  of  such  facts. 

Hackett  v.  Supreme  Council  Benev.  Legion,  44  App.  Dlv.  524,  60  N. 

T.  Supp.  806,  affirmed  in  168  N.  T.  588,  60  N.  E.  1112 ;   Desmond  y. 

Supreme  Council  Catholic  Benevolent  Legion,  51  App.  Div.  91,  64 

N.  T.  Supp.  406. 

Where  an  insurance  company,  either  at  the  time  of  issuing  a 
policy  or  during  the  life  thereof,  acquires  knowledge  of  matters 
affecting  the  contract,  it  will  be  charged  with  such  knowledge  with 
reference  to  subsequent  renewals  of  the  original  policy. 

Reference  may  be  made  to  Allen  v.  Home  Ins.  Co.,  133  Cal.  29,  65  Pac. 
138;  Home  Ins.  Co.  v.  Gibson,  72  Miss.  58,  17  South.  13;  Broad- 
head  V.  Lycoming  Fire  Ins.  Co.,  23  Hun  (N.  Y.)  397;  People's  Ina. 
Co.  V.  Spencer,  53  Pa.  353,  91  Am.  Dec.  217. 
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But  in  Hartford,  etc.,  Ins.  Co.  v.  Walsh,  54  111.  164,  5  Am.  Rep. 
115,  the  court  was  of  the  opinion  that  notice  of  a  vacancy  during 
the  life  of  a  policy  which  provided  for  a  forfeiture  in  case  the  prem- 
ises remained  vacant  more  than  30  days  could  not  be  regarded  as 
notice  to  the  company,  and  binding  on  it  under  a  renewal  of  the 
policy,  as  the  vacancy  clause  was  revived  by  the  renewal. 

(p)    Notice  of  oertain  facts  as  notice  of  other  facts. 

Knowledge  or  notice  of  certain  matters  violating  a  policy  will 
not  constitute  knowledge  or  notice  of  other  matters,  unless  the  lat- 
ter are  a  necessary  incident  of  the  formfr,  or  their  existence  may 
be  necessarily  inferred  from  the  matters  known.  Thus,  a  failure 
to  give  notice  of  the  existence  of  a  mortgage  on  property  insured 
is  not  waived  by  the  insurer's  knowledge  of  a  mortgage  subsequent- 
ly given  to  secure  money  with  which  to  pay  the  prior  mortgage  (In- 
surance Co.  V.  Wicker  [Tex.  Civ.  App.]  54  S.  W.  300,  judgment  af- 
firmed 93  Tex.  390,  55  S.  W.  740).  So,  knowledge  by  an  insurance 
company,  through  its  agents,  of  the  making  of  a  lease  by  an  in- 
sured, does  not  put  the  company  on  inquiry  as  to  any  other  right 
in  the  property  of  an  entirely  different  sort  that  may  be  possessed 
by  the  lessee  (Fire  Ass'n  of  Philadelphia  v.  Flournoy,  84  Tex.  632, . 
19  S.  W.  793,  31  Am.  St.  Rep.  89).  Nor  is  a  waiver  of  a  condition 
in  a  policy  on  stock  in  a  store  forbidding  the  keeping  of  fireworks 
established  by  the  fact  that  the  company's  agent  knew  that  prior 
to  the  issuance  of  the  policy  the  insured  had  kept  fireworks  in  an- 
other store  (Georgia  Home  Ins.  Co.  v.  Jacobs,  56  Tex.  366).  Like- 
wise, it  wa!s  said  in  Worachek  v.  New  Denmark  Home  Fire  Ins. 
Co.,  102  Wis.  81,  78  N.  W.  165,  that  the  mere  fact  that  an  agent 
saw  a  portable  steam  engine  in  an  insured's  farmyard  at  the  time 
an  application  was  made  out  was  not  sufficient  notice  that  an  engine 
would  be  used  in  such  farmyard  in  violation  of  a  prohibition  in  the 
policy,  as  a  portable  steam  engine  is  frequently  seen  in  farmyards, 
and  such  sight  does  not  necessarily  mean  that  the  engine  has  been 
or  will  be  used  where  it  stands.  So,  a  notice  to  an  insurance  agent 
that  an  insured  has  moved  is  not  sufficient  notice  of  the  removal  of 
the  goods  insured  (Warren  v.  Phoenix  Ins.  Co.,  65  Hun,  621,  19  N. 
Y.  Supp.  990).  And  information  to  an  employers'  indemnity  com- 
pany that  insured  is  developing  a  new  mine  is  not  notice  that  the 
mine  is  being  operated  in  violation  of  a  statute  requiring  a  safe 
and  commodious  passageway  around  the  bottom  of  the  shaft  (Chi- 
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cago-Coulterville  Coal  Co.  v.  Fidelity  &  Casualty  Co.  of  New  York 
[C.  C]  130  Fed.  957). 

However,  a  request  or  application  to  a  company  for  consent  to^ 
the  assignment  of  a  policy,  is,  in  some  jurisdictions,  regarded  as 
notice  of  the  acquisition,  contemplated  or  actual,  of  an  interest  on 
the  part  of  the  applicant  in  the  property  insured. 

Hooper  v.  Hudson  River  Ptre  Ins.   Co.,   17  N.  T.  424;    Shearman  v. 
Niagara  Fire  Ins.  Co.,  40  How.  Prac.  (N.  Y.)  393. 

In  German  Ins.  Co.  v.  York,  48  Kan.  488,  29  Pac.  586,  30  Am.  St. 
Rep.  313,  the  court  leaned  toward  the  position  that  if  an  insurance 
company  was  notified  of,  and  consented  to,  a  transfer  of  property 
insured,  the  company  would  be  charged  with  notice  of  a  purchase- 
money  mortgage  given  by  the  purchaser.  But  in  German-Amer- 
ican Bank  v.  Agricultural  Ins.  Co.,  8  Mo.  App.  401,  the  court  was 
of  the  opinion  that  notice  of  the  execution  of  a  purchase-money 
mortgage  is  not  imputable  to  an  insurer  from  notice  of  a  transfer. 
If  a  policy  is  specifically  made  payable  to  parties  other  than  the  in- 
sured, this  conclusively  establishes  notice  to  the  company  of  some 
interest  in  the  property  in  them,  and  renders  it  chargeable  with 
notice  of  all  such  facts  in  relation  thereto  as  a  proper  and  diligent 
investigation  would  develop. 

Lycoming  Fire  Ins.  Co.  v.  Jackson,  83  111.  302,  25  Am.  Rep.  386 ;  Fame 
Ins.  Co.  V.  Mann,  4  111.  App.  485. 

But  the  fact  that  a  policy  is  made  payable  to  others  than  insured, 
as  their  interest  may  appear,  does  not  show  knowledge  on  the  part 
of  the  insurer  that  insured  is  merely  in  possession  of  personal  prop- 
erty under  a  contract  to  purchase  (Lasher  v.  Northwestern  Nat. 
Ins.  Co.,  18  Hun,  98,  57  How.  Prac.  [N.  Y.]  222). 

(q)   Record  of  title  or  incnmbrance. 

If  an  insurance  company  is  to  be  held  to  have  waived  matters 
vitiating  a  policy,  it  or  its  agents  must  have  actual  notice  or  knowl- 
edge of  such  matters.  Constructive  notice  is  not  sufficient.  There- 
fore, the  public  record  of  incumbrances  and  instruments  affecting 
cin  insured's  title  will  not  charge  an  insurer  with  notice  of  such  mat- 
ters, though  the  record  is  constructive  notice  to  all  the  world  of  its 
contents.  As  said  in  Shaffer  v.  Milwaukee  Mechanics'  Ins.  Co., 
17  Ind.  App.  204,  46  N.  E.  557:  "Insurance  companies  that  issue 
policies  of  insurance  with  express  conditions  that  the  policy  shall 
be  void  if,  at  the  time,  the  property  is  or  shall  become  incumbered 
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by  mortgage,  etc.,  are  not  required  to  examine  public  records  to  see 
whether  or  not  the  insured  is  violating  a  stipulation  in  the  policy 
under  and  by  which  he  must  be  bound." 

This  doctrine  Is  further  supported  by  Orient  Ins.  Co.  v.  Williamson, 
98  Ga.  464,  25  S.  E.  560;  Milwaukee  Mechanics'  Ins.  Co.  v.  Nle- 
wedde,  12  Ind.  App.  145,  39  N.  E.  757 ;  Traders'  Ins.  Co.  v.  Cassell, 
24  Ind.  App.  238,  56  N.  E.  259;  Phoenix  Ins.  Co.  v.  Overman,  21 
Ind.  App.  516,  52  N.  B.  771 ;  Wicke  v.  Iowa  State  Ins.  Co.,  90  Iowa, 
4,  57  N.  W.  632 ;  Mutual  Fire  Ins.  Co.  v.  Deale,  18  Md.  26,  79  Am. 
Dec.  673;  Ordway  v.  Chace,  57  N.  J.  Eq.  478,  42  Atl.  149;  White 
V.  Iron  City  Mut.  Fire  Ins.  Co.,  6  Pa.  Dlst.  R.  655;  JEtna  Ins. 
Co.  V.  Holcomb,  89  Tex.  404,  34  S.  W.  915,  reversing  (Tex.  Civ. 
App.)  31  S.  W.  1086 ;  United  States  Ins.  Co.  v.  Moriarty  (Tex.  Civ. 
App.)  36  S.  W.  943. 

But  the  Minnesota  Supreme  Court  appears  to  lean  towards  a  con- 
trary doctrine.  In  Washburn  Mill  Co.  v.  Fire  Ass'n,  60  Minn.  68, 
61  N.  W.  828,  51  Am.  St.  Rep.  500,  the  court  says,  with  respect  to 
an  alleged  avoidance  by  reason  of  foreclosure  proceedings,  that, 
as  the  proceedings  were  a  matter  of  public  record  at  the  time  the 
policy  was  issued,  an  insurer  would  be  presumed  to  have  had  no- 
tice thereof. 

(r)   Notice  through  newspapers. 

An  insurance  company  is  not  charged  with  knowledge  of  certain 
facts  simply  because  such  have  been  published  as  news  items  in 
newspapers  taken  by  the  company.  The  fact  of  publication  is  only 
evidence  tending  to  show  knowledge.  Thus,  it  was  held  in  Amer- 
ican Fire  Ins.  Co.  v.  Landfare,  56  Neb.  482,  76  N.  W.  1068,  that 
proof  of  the  publication  in  a  newspaper,  as  an  item  of  news,  of  the 
giving  of  a  mortgage  on  insured  property,  is  alone  insufficient  to 
establish  knowledge  of  such  mortgage  on  the  part  of  an  insurance 
company  which  subscribed  to  the  newspaper.  So,  it  was  held  in 
Merchants'  Ins.  Co.  v.  Paige,  60  111.  448,  that  the  fact  that  the  daily 
papers  at  the  place  where  a  policy  was  issued,  announcing  the  loss 
of  a  vessel,  were  received  at  the  office  of  an  insurance  company  on 
the  morning  of  the  day  a  marine  policy  was  issued  on  goods  ship- 
ped by  the  vessel,  was  only  evidence  that  information  was  received 
by  the  company. 

(s)   Knowledge  by  custom  or  usage. 

An  insurer  is  bound  to  have  knowledge  of  a  general  usage  or 
custom.    Thus,  an  accident  insurance  company  insuring  a  railroad 
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conductor  will  be  charged  with  knowledge  that  conductors  enter 
and  leave  their  trains  while  in  motion  (Dailey  v.  Preferred  Masonic 
Mut.  Accident  Ass'n,  102  Mich.  299,  60  N.  W.  694,  26  L.  R.  A.  171). 
But  if  a  usage  is  entirely  local  in  its  nature  it  is  not  binding  on  an 
insurer  domiciled  in  another  state  than  that  in  which  the  usage  ob- 
tains (German- American  Ins.  Co.  v.  Commercial  Fire  Ins.  Co.,  95 
Ala.  469,  11  South.  117,  16  L.  R.  A.  291).  Still,  in  the  case  of 
marine  underwriters  it  will  be  presumed  that  they  have  knowledge 
of  the  usages  of  the  different  ports  of  their  own  country,  as  such 
knowledge  is  essentially  connected  with  their  ordinary  business 
(Hazard  v.  New  England  Marine  Ins.  Co.,  8  Pet.  [U.  S.]  557,  8 
L.  Ed.  1043).  And  if  a  letter  submitted  to  the  underwriters,  or- 
dering insurance,  refer  to  another  letter  previously  laid  before  them, 
which  letter  contains  information  that  the  vessel  has  permission 
to  trade  with  the  Spanish  colonies,  the  underwriters  are  bound  to 
notice  that  fact,  and  to  know  that  the  vessel  will  take  all  the  papers 
necessary  to  make  the  voyage  legal  (Livingston  v.  Maryland  Ins. 
Co.,  7  Cranch  [U.  S.]  506,  3  L.  Ed.  421). 

If  an  insurance  policy  is  issued  on  property  used  for  a  particular 
purpose,  the  company  will  be  charged  with  knowledge  of  the  cus- 
tomary methods  and  manners  of  conducting  the  business  in  which 
the  property  is  used,  and  of  the  articles  usually  kept  there,  and  of 
the  machinery  commonly  used. 

Kenton  Ins.  Co.  v.  Downs,  90  Ky.  236,  13  S.  W.  882 ;  BIcKeesport  Mach. 
Co.  V.  Ben  Franklin  Ins.  Co.,  173  Pa.  53,  34  Atl.  16 ;  City  of  New 
York  V.  Brooklyn  Fire  Ins.  Co.,  41  Barb.  (N.  T.)  231 ;  City  of  New 
York  V.  Hamilton  Fire  Ins.  Co.,  23  N.  Y.  Super.  Ct.  537. 

But  in  Reardon  v.  Faneuil  Hall  Ins.  Co.,  135  Mass.  121,  it  was 
held  that  a  forfeiture  of  a  policy  for  operation  of  a  factory  at  night- 
time cannot  be  avoided  by  proof  of  knowledge  by  the  insurer's 
agent  that  similar  establishments  were  run  at  night,  where  the 
policy  expres;sly  provided  that  factories  should  not  be  operated  in 
the  nighttime. 

(t)    Sufficiency  of  notice  or  bnonrledge. 

If  a  lease,  under  which  an  insured  holds  premises  insured,  is 
shown  to  the  agent  issuing  the  policy,  this  is  sufficient  notice  of 
the  contents  of  the  lease,  as,  for  instance,  that  the  lessor  has  re- 
served a  lien  on  the  premises  for  rent  (Dresser  v.  United  Firemen's 
Ins.  Co.,  45  Hun  [N.  Y.]  298).  But  mere  notice  to  an  insurer  that 
insured  has  put  a  lessee  in  possession  of  the  premises  will  not 
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estop  the  insurer  to  assert  a  forfeiture  on  the  ground  that  the  lease 
contained  an  agreement  to  convey  (Smith  v.  Phenix  Ins.  Co.  [Cal.] 
23  Pac.  383).  So,  the  fact  that  an  agent  writing  an  instirance  pol- 
icy, in  reporting  the  same  to  the  insurer,  makes  the  following  state- 
ment :  "$ Total  concurrent  insurance  permitted.     Additional 

insurance  $ .     Are  the  policies  concurrent?    Yes" — does  not 

convey  to  the  insurer  information  that  other  policies  of  insurance 
on  the  property  are  in  existence  (Philadelphia  Underwriters'  Ins. 
Co.  V.  Bigelow  [Fla.]  37  South.  210).  And  in  National  Fraternity 
V.  Karnes,  24  Tex.  Civ.  App.  607,  60  S.  W.  576,  it  was  said  that  an 
insurer  was  not  estopped  from  relying  on  a  concealment  of  the 
serious  condition  of  insured's  shoulder,  as  the  result  of  a  wound 
and  operation,  by  the  fact  that  insured  called  the  agent's  attention 
to  the  arm  and  showed  his  use  thereof.  So,  it  was  held  in  Cable  v. 
United  States  Life  Ins.  Co.,  Ill  Fed.  19,  49  C.  C.  A.  216,  that  the 
delivery  of  a  policy  on  information  that  insured  had  been  sick  two 
or  three  days,  but  was  no  worse  than  he  had  been  for  the  past  forty- 
eight  hours,  did  not  estop  the  company  from  asserting  the  invalidity 
of  the  policy  because  insured  was  not  in  an  insurable  condition, 
where,  as  a  matter  of  fact,  insured  was  at  the  time  of  delivery  ill 
with  acute  pneumonia.  The  court  regarded  the  information  given 
as  conveying  the  impression  that  insured  was  but  slightly  indis- 
posed. It  was  held  in  Phoenix  Fire  Ins.  Co.  v.  Vorhis,  1  O.  C.  D. 
180,  that  where  an  insured  notifies  a  company  of  an  intended  change 
in  location  of  personal  property  insured,  and  is  informed  that  such 
change,  when  made,  must  be  entered  on  the  policy,  and  nothing 
further  is  done  by  the  assured  either  to  notify  the  company  of  the 
change  made  or  to  procure  its  consent,  such  notice  is  insufficient  to 
bind  the  company. 

Batchelor  v.  People's  Fire  Ins.  Co.,  40  Conn.  56,  involved  a  policy  trans- 
ferred by  the  original  insured  to  a  purchaser  of  the  property.  To 
secure  protection  of  his  interest,  the  purchaser  carried  the  policy 
to  an  insurance  broker  to  have  whatever  veas  necessary  for  the 
purpose  done.  The  broker  wrote  in  pencil  on  the  back  of  the 
policy :  "Privilege  to  use  kerosene  oil  for  lights.  Loss,  if  any, 
payable  to  C.  B.  [the  purchaser].  Transfer" — and  sent  it  to  the 
defendants.  The  secretary  of  the  company  read,  the  memorandum, 
and  wrote  in  the  policy  the  following:  "July  19,  1867.  Privilege 
to  use  kerosene  oil  for  lights.  Loss,  if  any,  payable  to  C.  B." 
This  he  signed  In  his  official  character,  affixed  to  the  policy  a 
50-cent  revenue  stamp  required  by  law  for  a  new  policy,  but  not 
necessary  for  the  indorsement  actually  made,  and  sent  the  policy 
back  to  the  broker,  who  delivered  it  to  the  plaintiff.    The  court 
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held  that  since  the  condition  against  alienation  used  the  word 
"Transfer,"  the  use  of  the  same  word  In  the  Indorsement  by  the 
broker  was  sufficient  notice  to  the  Insurer  of  the  transfer,  and 
that  hence  they  were  estopped  from  setting  up  a  breach  of  the 
condition. 
In  Wilson  v.  Mutual  Fire  Ins.  Co.,  174  Pa.  554,  34  Atl.  122,  It  appeared 
that  the  policy  sued  on  and  another  were  laid  before  an  officer 
of  defendant  for  the  purpose  of  securing  consent  to  a  transfer, 
that  such  consent  was  given  by  the  officer  as  to  defendant's  policy, 
and  as  to  the  other  policy  by  an  officer  of  that  company  who  was 
present.  The  court  held  it  to  be  a  question  for  the  jury  whether 
defendant's  olflcer  had  notice  of  the  additional  insurance  by  the 
other  policy.  Knowledge  that  an  applicant  was  not  under  the 
age  of  51,  the  age  limit,  was  in  Modern  Woodmen  of  America  v. 
Hoover,  56  111.  App.  431,  considered  insufficient  to  prove  a  waiver 
when  the  applicant  was  in  fact  59. 

(n)   Sufficiency  of  evidence  to  sIiott  knowledge. 

Evidence  that  an  agent  said  he  knew  how  a  house  was  occupied, 
and  that  he  considered  it  occupied  by  a  family,  and  was  satisfied, 
was  in  Poor  v.  Hudson  Ins.  Co.  (C.  C.)  2  Fed.  432,  held  sufficient 
to  gO'  to  the  jury  on  the  question  of  knowledge.  So,  in  Buckley  v. 
Garrett,  47  Pa.  204,  evidence  that  the  treasurer  of  a  company,  whose 
office  was  with  the  secretary,  to  whom  notices  of  changes  should 
be  given,  received  premiums  from  the  remaining  member  of  a  firm 
after  he  knew,  by  common  report,  of  the  dissolution  of  the  firm,  and 
that  the  treasurer  conferred  with  the  insured  as  to  the  advisability 
of  securing  the  consent  of  the  company  to  the  transfer  by  the  dis- 
solution of  the  firm,  was  sufficient  to  go  to  the  jury  on  the  question 
of  knowledge  of  the  transfer  at  the  time  the  partnership  was  dis- 
solved. Where  a  schedule  of  loss,  stating  that  the  insurer  knew 
at  the  outset  that  the  premises  would  remain  unoccupied,  was 
acknowledged  by  the  company,  which  claimed  it  was  not  liable 
because  its  consent  to  nonoccupation  was  not  indorsed  on  the 
policy,  it  was  in  Carr  v.  Roger  Williams  Ins.  Co.,  60  N.  H.  513, 
held  that  the  company's  placing  its  defense  on  nonindorsement  was 
evidence  that  it  knew  of  the  nonoccupation,  and  had  waived  the 
condition  in  reference  thereto.  Elliott  v.  Ashland  Mut.  Fire  Ins. 
Co.,  117  Pa.  548,  12  Atl.  676,  2  Am.  St.  Rep.  703,  involved  a  policy 
issued  in  place  of  a  prior  one.  At  the  time  of  the  issuance  of  the 
first  policy  plaintiff  had  a  fee-simple  title  to  the  property,  but  be- 
fore the  second  policy  was  issued  the  property  was  sold  at  sheriff's 
sale,  and  plaintiff  had  entered  into  a  contract  with  the  purchaser 
to  repurchase  it.     Plaintiff's  testimony  showed  that  there  was  pub- 
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lie  notice  of  th«  sale,  that  he  thought  the  sale  was  generally  known, 
that  in  conversations  the  company's  agents  had.  informed  him  that 
they  knew  of  the  sale,  and  that  he  had  conversed  with  the  com- 
pany's secretary  about  the  sale  and  told  him  that  the  property,  was 
his  as  before  the  sale.  The  courl  held  this  sufficient  evidence  to 
go  to  the  jury  on  the  question  of  notice  to  the  company  of  the 
alienation.  But  in  Morris  v.  National  Protective  Soc.  of  Bay  City, 
Mich.,  106  Wis.  92,  81  N.  W.  1036,  it  was  said  that  letters  written 
by  an  insurer  to  attorneys  of  an  insured,  after  an  accident  to  the 
latter,  from  which  might  be  inferred  knowledge  by  the  insurer  of 
the  existeftce  of  other  insurance  at  the  time  of  the  accident,  are 
not  evidence  of  knowledge  of  the  existence  of  such  other  insurance 
at  the  time  of  making  the  application. 

In  the  following  cases  the  evidence  was  considered  suflScient  to  show 

knowledge:     Coverdale  v.  Royal  Arcanum,  193  III.  91,  61  N.  E. 

915;    Collins  v.  North  British  Mercantile  Ins.  Co.,  118  Mich.  281, 

76  N.  W.  487;    Brothers  v.  California  Ins.  Co.,  121  N.  Y.  659,  24 

N.  E.  1092,  affirming  50  Hun,  604,  3  N.'  Y.  Supp.  89;    State  Ins. 

Co.  of  Missouri  v.  Todd,  4  Wkly.  Notes  Cas.  (Pa.)  243. 
But  in  the  following  It  was  held  insufficient :    Garretson  v.  Merchants' 

&  Bankers'  Ins.  Co.,  92  Iowa,  293,  60  N.  W.  540;   A.  M.  Todd  Co.  v. 

Farmers'  Mut.  Fire  Ins.  Co.   (Mich.)  100  N.  W.  442;    Sergent  v. 

Liverpool  &  London  &  Globe  Ins.  Co.,  89  N.  Y.  Supp.  35,  96  App. 

Div.   117;    JEtna  Ins.  Co.  v.  Eastman  (Tex.  Civ.  App.)  72  S.  W. 

431;    Virginia  Fire  &  Marine  Ins.  Co.  T.  Cummlngs  (Tez.   Clr. 

App.)  78  S.  W.  716. 

(v)   Mutual  benefit  societies. 

Where  a  subordinate  lodge  is  the  agent  of  the  supreme  or  grand 
lodge  of  the  order,  the  knowledge  of  its  officers  and  members  as 
to  the  employment  of  an  applicant  or  member  is  chargeable  to  the 
supreme  or  grand  lodge. 

High  Court  of  Independent  Order  of  Foresters  v.  Schweitzer,  171  111. 
325,  49  N.  E.  506,  affirming  70  111.  App.  139;  Royal  Arcanum  v. 
Coverdale,  93  111.  App.  373;  Coverdale  t.  Royal  Arcanum,  193  111. 
91,  61  N.  B.  915. 

But  it  is  essential  that  the  officers  or  members  of  a  local  lodge 
should  know  what  statements  are  made  in  an  application,  if  their 
knowledge  of  facts  contrary  to  such  statements  are  to  be  imputed 
to  the  grand  lodge.  Thus,  if  none  of  the  officers  or  members  of  a 
subordinate  lodge  know  what  answers  an  applicant  makes  to  the 
questions  in  his  application,  and  the  examiner  forwards  the  applica- 
tion to  the  head  officer  of  the  order  without  its  being  examined  by 
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the  subordinate  lodge,  the  order  is  not  estopped  to  declare  a  for- 
feiture for  breach  of  warranty,  consisting  of  false  statements  as  to 
habits,  by  reason  of  the  fact  that  the  officers  of  the  subordinate 
branch  had  knowledge  of  applicant's  intemperate  habits  (Whigham 
V.  Independent  Foresters,  44  Or.  543,  75  Pac.  1067).  And  in  Su- 
preme Council  of  American  L,egion  of  Honor  v.  Green,  71  Md.  263, 
17  Am.  St.  Rep.  527,  17  Atl.  1048,  the  court  takes  the  position  that 
the  knowledge  of  an  instituting  officer  as  to  facts  misstated  in  the 
application  is  not  binding  on  the  order,  where  the  only  duty  of  the 
instituting  officer  is  to  see  that  the  application  is  in  proper  form, 
and  forward  it  to  the  grand  lodge,  and  he  is  not  charged  with  the 
duty  of  receiving  information  respecting  the  applicant.  So,  it  was 
held  in  Brown  v.  Sovereign  Camp  Woodmen  of  the  World,  20  Tex. 
Civ.  App.  373,  49  S.  W.  893,  that  a  mutual  benefit  society  was  not 
charged  with  knowledge  of  misstatements  by  an  applicant  because 
a  member  of  the  committee  appointed  to  report  on  the  application 
knew  the  true  facts,  where  such  committeeman  did  not  know  that 
a  false  statement  had  been  made  in  the  application. 

In  McMahan  v.  Supreme  Tent  Knights  of  Maccabees  of  the 
World,  151  Mo.  522,  52  S.  W.  384,  it  was  held  that  knowledge  of  a 
deputy  supreme  commander,  who  is  the  representative  of  the  su- 
preme commander  in  a  certain  territory,  is  knowledge  of  the  su- 
preme commander  himself.  And  in  National  Fraternity  v.  Karnes, 
24  Tex.  Civ.  App.  607,  60  S.  W.  576,  the  court  was  of  the  opinion 
that  an  insurance  order  is  chargeable  with  knowledge  or  informa- 
tion obtained  by  its  organizer  at  the  time  an  application  is  solicited. 
Likewise,  it  was  held  in  Modem  Woodmen  v.  Colman  (Neb.)  94 
N.  W.  814,  that  the  knowledge  of  a  clerk  of  a  local  lodge,  charged 
with  collecting  assessments  as  to  a  change  of  occupation  by  an  in- 
sured, is  chargeable  to  the  society  itself,  though  the  by-laws  pro- 
vide that  the  clerk  is  to  be  regarded  as  the  agent  of  the  subordinate 
lodge,  and  not  the  grand  lodge.  And  a  similar  rule  is  asserted 
in  Supreme  Court  of  Honor  v.  Sullivan,  26  Ind.  App.  60,  59  N.  E. 
37.  In  the  latter  case  it  is  said  that  it  is  the  duties  of  an  officer 
that  determine  his  agency.  The  clerk  of  the  subordinate  lodge  is 
the  agent  of  the  supreme  lodge  for  doing  what  its  constitution  re- 
quires him  to  do  (collecting  assessments  and  dues),  as  between 
members  of  the  order  and  the  supreme  lodge.  Therefore,  knowl- 
edge coming  to  the  local  clerk  while  performing  this  duty  is  charge- 
able to  the  supreme  lodge. 


2554  ESTOPPEL  AND  WAIVER. 

Where  two  consecutive  applications,  the  first  one  being  rejected, 
are  forwarded  to  and  passed  on  by  the  same  central  body  of  a  mu- 
tual benefit  society,  it  is  a  question  for  the  jury  whether  the  so- 
ciety is,  on  accepting  the  second  application,  chargeable  with 
knowledge  of  facts  disclosed  in  the  first  application,  but  denied  in 
the  second  (Dubcich  v.  Grand  Lodge  A.  O.  U.  W.,  33  Wash.  1651, 
74  Pac.  832).  But  the  fact  that  the  examiner  in  chief  of  a  mutual 
benefit  society  keeps  a  record  of  rejected  applications  will  not 
charge  the  society  with  knowledge  that  a  person  applying  through 
one  subordinate  lodge  has  previously  been  rejected  when  applying 
through  another  subordinate  lodge,  wherg  the  officers  of  the  latter 
lodge  have  no  knowledge  of  such  rejection,  and  the  medical  ex- 
aminer has  nothing  to  do  with  issuing  certificates. 

Haekett  v.  Supreme  Council  Catholic  Benev.  Legion,  60  N.  T.  Supp. 
806,  44  App.  Div.  524,  affirmed  168  N.  T.  588,  60  N.  E.  1112; 
Desmond  v.  Supreme  Council  Catholic  Benevolent  Legion,  64  N. 
Y.  Supp.  406,  51  App.  Div.  91. 

A  finding  that  the  sovereign  camp  of  a  benefit  order  vcas  ignorant  of 
false  statements  of  a  member  as  to  habits  of  temperance,  is  sup- 
ported by  the  evidence,  though,  after  the  application  was  made,  a 
co-member  of  the  subordinate  camp  advised  the  sovereign  com- 
mander that  such  member  was  drinking,  where  the  commander 
immediately  wrote  the  clerk  of  the  subordinate  camp  in  refer- 
ence thereto,  and  he  replied  that  the  report  was  untrue  (BrQwn 
V.  Sovereign  Camp  Woodmen  of  the  World,  20  Tex.  Civ.  App.  373, 
49  S.  W.  893).  In  Royal  Arcanum  v.  Coverdale,  93  111.  App.  373, 
the  court  regarded  a  statement  by  a  member  of  a  lodge  to  other 
members,  that  an  applicant  was  engaged  in  a  prohibited  occupa- 
tion, as  insufficient  to  show  knowledge,  as  the  application,  Vihich 
denied  this,  was  before  the  lodge  when  the  applicant  was  voted 
on.  But  the  Supreme  Court  (193  111.  91,  61  N.  E.  915)  considered 
Itself  bound  by  the  trial  court's  finding  to  the  contrary,  as  the 
appellate  court  found  no  facts  different  from  those  found  by  the 
trial  court. 
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5.  ESTOPPEL  BY  FRAUD,  MISTAKE,  OB  NEGLIGENCE  OF  AGENT. 

(a)  Inserting  false  answers  in  application  by  mistake,-  negligence,  or 

design  of  agent. 

(b)  Same — Life  and  accident  insurance. 

(c)  Same — Contrary   doctrine,  based  on   inadmissibility  of  parol   evi- 

dence to  vary  the  contract. 

(d)  Same — Application  of  doctrine  of  estoppel  vpliere  statements  are 

warranties. 

(e)  Good  faith  and  diligence  of  insured. 

(f)  Nature  of  agency  and  general  powers  of  agents. 

(g)  Same — Limitations  on  powers  of  agents  and  other  restrictions  in 

application  or  policy, 
(h)  Agency  for  insurer  or  insured, 
(i)  Same — EfEect  of  provisions  of  application  or  policy, 
(j)  Same — The  New  Tork  cases, 
(k)  Same — Statutory  provisions. 
(1)  Mutual  companies, 
(m)  Conclusion. 

(a)   Inserting  false  ans^rcrs  in  application  by  mistake,  negligence,  or 
design  of  agent. 

Though  under  ordinary  circumstances  an  insured  who  has  signed 
an  application  is  bound  by  the  representations  contained  therein, 
notwithstanding  they  are  in  the  handwriting  of  the  agent  of  the  in- 
surer (Murphrey  v.  Old  Dominion  Ins.  Co.,  17  Fed.  Cas.  1027),  it 
is  well  settled  that  if  the  statements  as  written  by  the  agent  in  the 
application  do  not  correspond  with  the  representations  actually 
made  by  the  insured  he  is  not  concluded  by  them ;  and  this  is  true 
whether  the  false  statements  were  inserted  in  the  application, 
through  the  mere  negligence  or  mistake  (Bennett  v.  Agricultural 
Ins.  Co.,  106  N.  Y.  243,  12  N.  E.  609)  of  the  agent,  or  were  inserted 
deliberately  (Germania  Fire  Ins.  Co.  v.  McKee,  94  111.  494).  The 
rule  is  well  stated  by  the  Supreme  Court  of  Alabama  (Creed  v. 
Sun  Fire  Office,  101  Ala.  522,  14  South.  323,  46  Am.  St.  Rep.  134, 
23  L.  R.  A.  177)  to  be  as  follows :  If  the  applicant  make  full  and 
true  answers  to  the  questions  contained  in  the  application,  and  sup- 
presses no  material  fact  which  it  is  his  duty  to  make  known,  the 
company  will  not  be  permitted  to  take  advantage  of  the  careless- 
ness, inadvertence,  or  misunderstanding  of  its  agent,  the  insured 
being  without  fault.  Upon  the  same  principle,  and  for  stronger 
reasons,  the  company  cannot  avoid  its  obligation  if  its  own  agent 
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knowingly  and  intentionally  writes  down  the  answers  diifering 
from  those  made  by  the  insured. 

In  addition  to  the  cases  to  be  hereafter  referred  to  as  Illustrating  par- 
ticular phases  of  the  doctrine  of  estoppel  by  the  negligence,  mis- 
take, or  fraud  of  the  agent,  reference  may  be  made  to  the  follow- 
ing as  supporting  the  general  rule:  Nlcoll  v.  American  Ins.  Co., 
18  Fed.  Cas.  231;  Glover  v.  National  Fire  Ins.  Co.,  85  Fed.  125, 
30  C.  C.  A.  95;  Southern  Ins.  Co.  v.  Hastings,  64  Ark.  253,  41  S. 
W.  1093;  Menk  v.  Home  Mut.  Ins.  Co.,  76  Cal.  50,  14  Pac.  837, 
18  Pac.  117,  9  Am.  St.  Rep.  158;  Parrish  v.  Rosebud  Min.  &  Mill. 
Co.  (Cal.)  71  Pac.  694,  affirmed  In  bank  140  Cal.  635,  74  Pac.  312; 
German  Ins.  Co.  v.  Hayden,  21  Colo.  127,  40  Pac.  453,  52  Am.  St 
Rep.  206;  Atlantic  Ins.  Co.  v.  Wright,  22  111.  462;  New  England 
Fire  &  Marine  Ins.  Co.  t.  Schettler,  38  111.  166;  Commercial  Ins. 
Co.  V.  Spankneble,  52  111.  53,  4  Am.  Rep.  582;  Andes  Ins.  Co.  v. 
Fish,  71  111.  620;  American  Ins.  Co.  v.  Luttrell,  89  111.  314;  Phoe- 
nix Ins.  Co.  t.  Tucker,  92  111.  64,  34  Am.  Rep.  106;  Germania 
Fire  Ins.  Co.  v.  McKee,  94  111.  494;  Home  Ins.  Co.  v.  Mendenhall, 
164  III.  458,  45  N.  B.  1078,  36  L.  R.  A.  374,  affirming  64  111.  App. 
30;  Rockford  Ins.  Co.  v.  Seyferth,  29  111.  App.  513;  Phoenix  Ins. 
Co.  V.  Whiteleather,  34  111.  App.  60;  German  Ins.  Co,  v.  Miller, 
39  111.  App.  633;  Dwelling-House  Ins.  Co.  v.  Dowdall,  55  111.  App. 
622;  Rockford  Ins.  Co.  v.  Cline,  72  111.  App.  495;  American  Ins. 
Co.  V.  Walston,  111  111.  App.  133;  Phoenix  Ins.  Co.  v.  Allen,  109 
Ind.  273,  10  N.  B.  85;  Phoenix  Ins.  Co.  v.  Stark,  120  Ind.  444,  22 
N.  E.  413;  Bowlus  v.  Phenix  Ins.  Co.,  133  Ind.  106,  32  N.  B.  319, 
20  li.  R.  A.  400;  Continental  Ins.  Co.  v.  Chew,  11  Ind.  App.  330, 
38  N.  E.  417,  54  Am.  St  Rep.  506;    Anson  v.  Winnesheik  Ins.  Co., 

23  Iowa,  84;  Bartholomew  v.  Merchants'  Ins.  Co.,  25  Iowa,  507, 
96  Am.  Dec.  65;    Young  v.  Hartford  Fire  Ins.  Co.,  45  Iowa,  377, 

24  Am.  Rep.  784;  Donnelly  v.  Cedar  Rapids  Ins.  Co.,  70  Iowa,  693, 
28  N.  W.  607;  Reynolds  v.  Iowa  &  N.  Ins.  Co.,  80  Iowa,  563,  40 
N.  W.  659;  McComb  v.  Council  Bluffs  Ins.  Co.,  83  Iowa,  247,  48 
N.  W.  1038;  Fltchner  v.  Fidelity  Mut  Fire  Ass'n,  72  N.  W.  530, 
103  Iowa,  276;  McKibban  v.  Des  Moines  Ins.  Co.,  114  Iowa,  41, 
86  N.  W.  38;  Taylor  v.  Anchor  Mut  Fire  Ins.  Co.,  116  Iowa,  625, 
88  N.  W.  807,  57  L.  R.  A.  328,  93  Am.  St  Rep.  261;  Continental 
Ins.  Co.  V.  Pearce,  39  Kan.  396,  18  Pac.  291,  7  Am.  St  Rep.  557; 
National  Mut.  Fire  Ins.  Co.  v.  Barnes,  41  Kan.  161,  21  Pac.  165; 
Western  Ins.  Co.  v.  Rector,  85  Ky.  294,  3  S.  W.  415;  Phoenix  Ins. 
Co.  V.  Trustees  of  Beechland  Grange,  7  Ky.  Law  Rep.  671 ;  Spring- 
field Fire  &  Marine  Ins.  Co.  v.  McNulty,  8  Ky.  Law  Rep.  876; 
Continental  Ins.  Co.  t.  Haynes,  10  Ky.  Law  Rep.  276;  Planters' 
Mut  Ins.  Co.  V.  Deford,  38  Md.  382;  Grouse  v.  Hartford  Fire  Ins. 
Co.,  79  Mich.  249,  44  N.  W.  496 ;  Scott  v.  German  Ins.  Co.,  69  Mo. 
App.  337;  Cagle  v.  ChilUcothe  Town  Mut  Fire  Ins.  Co.,  78  Mo. 
App.  431 ;  Rickey  v.  German  Guarantee  Town  Mut  Fire  Ins.  Co., 
78  Mo.  App.  485;   Ormsby  T.  Laclede  Farmers'  Mut  Fire  &  Light- 
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ning  Ins.  Co.,  72  S.  W.  139,  98  Mo.  App.  371;  City  of  De  Soto  v. 
American  Guaranty  Pund"Mut.  Fire  Ins.  Co.,  102  Mo.  App.  1,  74 
S.  W.  1 ;  Nute  V.  Hartford  Fire  Ins.  Co.  (Mo.  App.)  83  S.  W.  83  ; 
State  Ins.  Co.  v.  Jordan,  29  Neb.  514,  54  N.  W.  792;  Home  Fire 
Ins.  Co.  V.  Fallon,  45  Neb.  554,  63  N.  W.  860;  German  Ins.  Co. 
V.  Frederick,  57  Neb.  538,  77  N.  W.  1106;  Plumb  v.  Cattaraugus 
County  Mut.  Ins.  Co.,  18  N.  T.  392,  72  Am.  Dec.  526;  Rowley  v. 
Empire  Ins.  Co.,  36  N.  T.  550;  Hodgklns  v.  Montgomery  County 
Mut  Ins.  Co.,  34  Barb.  (N.  Y.)  213;  Sarsfleld  v.  Metropolitan  Ins. 
Co.,  61  Barb.  (N.  Y.)  479,  42  How.  Prac.  (N.  Y.)  97;  Holmes  v. 
Drew,  16  Hun  (N.  Y.)  491 ;  Sentell  v.  Oswego  County  Farmers'  Ins. 
Co.,  16  Hun  (N.  Y.)  516;  Poughkeepsie  Savings  Bank  v.  Manhat- 
tan Fire  Ins.  Co.,  30  Hun  (N.  Y.)  473 ;  Loomis  v.  JefCerson  County 
Patrons'  Fire  Relief  Ass'n,  87  N.  Y.  Supp.  5,  92  App.  Div.  601 
Mead  v.  Saratoga  &  W.  Fire  Ins.  Co.,  80  N.  Y.  Supp.  885,  81  App, 
Div,  282,  affirmed  without  opinion  in  71  N.  E.  1134,  179  N.  Y.  587 
Johnson  v.  Dakota  F.  &  M.  Ins.  Co.,  1  N.  D.  167,  45  N.  W.  799 
Smith  V.  People's  Mut.  Live  Stock  Ins.  Co.,  173  Pa.  15,  33  Atl.  567 
Susquehanna  Mut.  Fire  Ins.  Co.  v.  Cusick,  109  Pa.  157;  Carnes 
V.  Farmers'  Fire  Ins.  Co.,  20  Pa.  Super.  Ct.  634 ;  Planters'  Ins.  Co. 
V.  Sorrels,  1  Baxt.  (Tenn.)  352,  25  Am.  Rep.  780;  Home  Ins.  Co. 
V.  Hancock,  62  S.  W.  145,  106  Tenn.  513,  52  L.  R.  A.  665;  Con- 
tinental Fire  Ins.  Co.  v.  Whitaker  &  Dillard  (Tenn.  Sup.)  79  S. 
W.  119,  64  L.  R.  A.  451;  Insurance  Co.  v.  Lewis,  48  Tex.  622; 
Deitz  V.  Providence  Washington  Ins.  Co.,  33  W.  Va.  526,  11  S.  E. 
50,  25  Am.  St.  Rep.  908;  Medley  v.  German  Alliance  Ins.  Co.  (W. 
Va.)  47  S.  B.  101 ;  Kelly  v.  Troy  Fire  Ins.  Co.,  3  Wis.  254 ;  Beal 
V.  Park  Fire  Ins.  Co.,  16  Wis.  241,  82  Am.  Dec.  719;  Mechler  v. 
Phoenix  Ins.  Co.,  88  Wis.  665;  Hanson  v.  Milwaukee  Mechanics' 
Mut.  Ins.  Co.,  45  Wis.  321 ;  Renter  v.  Dwelling  House  Ins.  Co.,  74 
Wis.  89,  42  N.  W.  208;  Stevens  v.  Queen  Ins.  Co.,  81  Wis.  335, 
51  N.  W.  555,  29  Am.  St.  Rep.  905 ;  Bourgeois  v.  Mutual  Fire  Ins. 
Co.,  86  Wis.  402,  57  N.  W.  38.  But  the  insertion  of  false  answers 
by  an  agent  cannot  afCect  the  right  to  plead  the  false  representa- 
tions as  a  defense  to  a  policy  issued  by  another  company,  not  rep- 
resented by  such  agent,  on  the  same  property,  based  on  such  ap- 
plication. Parrish  v.  Rosebud  Min.  &  Mill.  Co.  (Cal.)  71  Pac.  694, 
affirmed  In  bank  140  Cal.  635,  74  Pac.  312. 

The  rule  applies  with  special  force  when  the  application  is  not 
tnade  or  signed  by  the  insured,  but  without  his  knowledge  is  made 
and  signed  by  the  agent. 

Lycoming  Fire  Ins.  Co.  v.  Jackson,  83  111.  302,  25  Am.  Rep.  386 ;  Baker 
v.  Ohio  Farmers'  Ins.  Co.,  70  Mich.  199,  38  N.  W.  216,  14  Am. 
St.  Rep.  485;  Benninghoff  v.  Agricultural  Ins.  Co.,  93  N.  Y.  495; 
Mowry  v.  Agricultural  Ins.  Co.,  64  Hun,  137,  18  N.  Y.  Supp.  834, 
affirmed  without  opinion  in  138  N.  Y.  642,  34  N.  E.  512;  Blass 
V.  Agricultural  Ins.  Co.,  18  App.  Div.  481,  46  N.  Y.  Supp.  392, 
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affirmed  without  opinion  in  162  N.  Y.  639,  57  N.  B.  1104;  Lan- 
ders V.  Watertown  Fire  Ins.  Co.,  19  Hun  (N.  Y.)  174;  Phcenix 
Assur.  Co.  V.  Ooffman,  10  Tex.  Civ.  App.  631,  32  S.  W.  810. 

So,  too,  when  the  appUcation  is  filled  out  by  the  agent  from 
his  own  knowledge,  no  information  being  sought  from  the  insured, 
who  signs  the  application  in  blank  or  without  reading  it,  relying  on 
the  agent's  good  faith  and  assumption  of  knowledge,  the  false 
statements  are  the  fault  of  the  company  through  its  agent  and  the 
insured  cannot  be  called  on  to  bear  the  consequences. 

Roth  V.  City  Ins.  Co.,  20  Fed.  Cas.  1255 ;  Germanla  Fire  Ins.  Co.  v. 
Hick,  125  111.  361,  17  N.  E-  792,  8  Am.  St.  Rep.  384,  affirming  23 
111.  App.  381 ;  Insurance  Co.  of  Pennsylvania  v.  O'Connell,  34  III. 
App.  357;  Phenix  Ins.  Co.  v.  Golden,  121  Ind.  524,  23  N.  B.  503; 
Rogers  v.  Phenix  Ins.  Co.,  121  Ind.  570,  23  N.  B.  498;  Home  Ins. 
Co.  V.  Sylvester,  25  Ind.  App.  207,  57  N.  E.  991;  Mershon  v.  Na- 
tional Ins.  Co.,  34  Iowa,  87;  Eggleston  v.  Council  Blufifs  Ins.  Co., 
65  Iowa,  308,  21  N.  W.  652;  White  v.  Dwelling  House  Ins.  Co., 
12  Ky.  Law  Rep.  191;  Dwelling  House  Ins.  Co.  v.  Weikel,  33  Neb. 
668,  50  N.  W.  949;  German  Ins.  Co.  v.  Penrod,  35  Neb.  273,  53 
N.  W.  74 ;  Benedict  v.  Ocean  Ins.  Co.,  1  Daly  (N.  Y.)  8 ;  Hartford 
Protection  Ins.  Co.  v.  Harmer,  2  Ohio  St.  452,  59  Am.  Dec.  684; 
Continental  Ins.  Co.  v.  Kasey,  25  Grat.  (Va.)  268,  18  Am.  Rep. 
681 ;  Virginia  Fire  &  Marine  Ins.  Co.  v.  Saunders,  86  Va.  969,  11 
S.  E.  794;  Beal  v.  Park  Fire  Ins.  Co.,  16  Wis.  241,  82  Am.  Dec. 
719;    Dunbar  v.  Phenix  Ins.  Co.,  72  Wis.  492,  40  N.  W.  386. 

In  view  of  the  general  rule  that  the  insured  cannot  be  held  re- 
sponsible for  the  insertion  of  false  answers  in  the  application,  due 
to  mistake  on  the  part  of  the  agent,  it  has  also  been  held  that  the 
insurer  is  estopped  to  set  up  the  falsity  of  the  representations  when 
such  falsity  is  the  result  of  a  misinterpretation  by  the  agent  of 
either  the  question  or  the  answer  of  the  insured.  The  agent  may 
omit  part  of  the  answer  as  immaterial  (Howard  Ins.  Co.  v.  Bruner, 
23  Pa.  50),  limit  the  scope  of  the  question  asked  (Farmers'  &  Me- 
chanics' Benev.  Fire  Ins.  Ass'n  v.  Williams,  28  S.  E.  214,  95  Va. 
248),  or  misconstrue  the  answer  of  the  applicant  (Malleable  Iron 
Works  v.  Phoenix  Ins.  Co.,  25  Conn.  465).  A  common  instance  of 
misinterpretation  is  where  the  agent  draws  a  wrong  conclusion  as 
to  the  legal  effect  of  the  facts  stated  regarding  incumbrances  (Co- 
lumbia Ins.  Co.  v.  Cooper,  50  Pa.  331),  or  as  to  the  title  of  the  in- 
sured (Hodgkins  v.  Montgomery  County  Mut.  Ins.  Co.,  34  Barb. 
[N.  Y.]  213).  Under  such  circumstances  the  insured  cannot  be 
held  responsible  for  the  false  statements  in  the  application.     Not 
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only  is  it  part  of  the  agent's  business  to  give  explanations  in  rela- 
tion to  the  scope  of  the  questions  and  to  agree  to  an  abridged  an- 
swer when  he  considers  that  sufficient  (Malleable  Iron  Works  v. 
Phoenix  Ins.  Co.,  25  Conn.  465),  but  the  insured  has  a  right  to  pre- 
sume that  the  agent  is  competent  to  understand  the  meaning  and 
effect  of  the  questions  and  answers  (Lynchburg  Fire  Ins.  Co.  v. 
West,  76  Va.  575,  44  Am.  Rep.  177). 

These  principles  are  also  illustrated  by  Phcenix  Ins.  Co.  v.  Warttem- 
berg,  79  Fed.  245,  24  C.  C.  A.  547;  Aurora  Fire  Ins.  Co.  v.  Eddy, 
55  111.  213;  Hornthal  v.  Western  Ins.  Co.,  88  N.  C.  71;  Smith  v. 
Farmers'  &  Mechanics'  Mut.  Fire  Ins.  Co.,  89  Pa.  287 ;  Ring  v. 
Windsor  County  Mut.  Fire  Ins.  Co.,  51  Vt.  563.  Statements  as 
to  incumbrances  on  the  property  were  Involved  in  Key  v.  Des 
Moines  Ins.  Co.,  77  Iowa,  174,  41  N.  W.  614;  Crittenden  v.  Spring- 
field Fire  &  Marine  Ins.  Co.,  85  Iowa,  652,  52  N.  W.  548,  39  Am. 
St.  Rep.  321;  Michigan  State  Ins.  Co.  v.  Lewis,  30  Mich.  41; 
Combs  V.  Hannibal  Sav.  &  Ins.  Co.,  43  Mo.  148,  97  Am.  Dec.  383; 
Lynchburg  Fire  Ins.  Co.  v.  West,  76  Va.  575,  44  Am.  Rep.  177; 
Georgia  Home  Ins.  Co.  v.  Goode,  95  Va.  751,  30  S.  B.  366;  John- 
ston V.  Northwestern  Live  Stock  Ins.  Co.,  94  Wis.  117,  68  N.  W. 
868.  The  statements  related  to  the  title  of  the  Insured  In  Peck 
V.  New  London  Mut.  Fire  Ins.  Co.,  22  Conn.  575 ;  Rockford  Ins. 
Co.  V.  Nelson,  75  111.  548;  Phenlx  Ins.  Co.  v.  Stocks,  149  111.  319, 
36  N.  B.  408,  affirming  40  111.  App.  64;  Dwelling  House  Ins.  Co. 
V.  Dowdall,  55  111.  App.  622 ;  Phoenix  Ins.  Co.  v.  Trustees  of 
Beechland  Grange,  7  Ky.  Law  Rep.  671. 

The  burden  is  on  the  insured  to  show  that  the  false  answer  was 
due  to  the  mistake  of  the  agent  (Welsh  v.  London  Assur.  Corp.,  151 
Pa.  607,  25  Atl.  142,  31  Am.  St.  Rep.  786),  and  the  question  whether 
the  false  answer  is  the  fault  of  the  agent  is  for  the  jury. 

Schaeffer  v.  Anchor  Mut.  Fire  Ins.  Co.,  113  Iowa,  652,  85  N.  W.  985; 
Smith  V.  People's  Mut  Live  Stock  Ins.  Co.,  173  Pa.  15,  33  Atl.  567. 

(b)    Same — Life  and  accident  insurance. 

Though  one  insured  under  a  life  policy  is  bound  by  untrue  an- 
swers knowingly  made  (Sparrow  v.  Mutual  Ben.  Life  Ins.  Co.,  22 
Fed.  Cas.  888),  even  if  they  are  transcribed  into  the  application 
by  the  agent  of  the  insurer  (Alabama  Gold  Life  Ins.  Co.  v.  Garner, 
77  Ala.  210),  the  rules  stated  in  the  foregoing  paragraph  as  to  the 
insurance  of  property  apply  in  the  case  of  life  or  accident  insurance, 
and  if  the  insured  makes  truthful  statements  in  response  to  the 
questions  contained  in  his  application,  and  untrue  answers  are  in- 
serted in  the  application  by  the  agent  of  the  insurer,  either  through 
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fraud  or  mistake,  the  insurer  cannot  insist  on  a  breach  of  warranty, 
but  is  estopped  from  making  such  defense. 

Reference  may  be  made  to  Union  Mut.  Life  Ins.  Co.  v.  Wilkinson, 
13  Wall.  222,  20  L.  Ed.  617;  Insurance  Co.  v.  Mahone,  88  U.  S. 
152,  22  L.  Ed.  593 ;  Lueders'  Ex'r  v.  Hartford  Life  &  Annuity  Ins. 
Co.  (C.  C.)  12  Fed.  465;  Sawyer  v.  Equitable  Accident  Ins.  Co. 
(C.  C.)  42  Fed.  30;  Mutual  Ben.  Life  Ins.  Co.  v.  Eobison,  68 
Fed.  723,  7  C.  C.  A.  444,  19  U.  S.  App.  266,  22  L.  R.  A.  325;  La 
Marche  v.  New  York  Life  Ins.  Co.,  126  Cal.  498,  58  Pac.  1053; 
Provident  Sav.  Life  Assur.  Soc.  v.  Cannon,  201  111.  260,  66  N.  E. 
388,  affirming  103  111.  App.  534;  iBtna  Life  Ins.  Co.  v.  Paul,  10 
111.  App.  431;  Metropolitan  Accident  Ass'n  v.  Clifton,  63  111.  App. 
197;  Royal  Neighbors  of  America  v.  Boman,  75  111.  App.  566, 
affirmed  in  177  111.  27,  52  N.  E.  264,  69  Am.  St.  Rep.  201;  Mc- 
Artbur  v.  Home  Life  Ass'n,  73  Iowa,  336,  35  N.  W.  430,  5  Am. 
St.  Rep.  684 ;  Standard  Life  &  Accident  Ins.  Co.  v.  Davis,  59  Kan. 
521,  53  Pac.  856;  Temmink  v.  Metropolitan  Life  Ins.  Co.,  72  Mich. 
888,  40  N.  W.  469;  Dailey  v.  Preferred  Masonic  Mut.  Ace.  Ass'n, 
102  Mich.  289,  57  N.  W.  184,  26  L.  R.  A.  171;  Baker  v.  Home 
Life  Ins.  Co.,  64  N.  T.  648;  Flynn  v.  Equitable  Life  Ins.  Co.,  78 
N.  Y.  568,  34  Am.  Rep.  561,  affirming  15  Hun,  521;  Miller  v. 
Phoenix  Mut.  Life  Ins.  Co.,  107  N.  Y.  296,  14  N.  E.  271;  O'Brien 
V.  Home  Benefit  Soc,  117  N.  Y.  310,  22  N.  E.  954;  Robinson  v. 
Metropolitan  Life  Ins.  Co.,  53  N.  E.  1131,  157  N.  Y.  711,  affirming 
1  App.  Div.  269,  37  N.  Y.  Supp.  146;  Sternaman  t.  Metropolitan 
Life  Ins.  Co.,  170  N.  Y.  13,  62  N.  E.  763,  57  L.  R.  A.  318,  88  Am. 
St.  Rep.  625;  Taylor  v.  Mutual  Ben.  Life  Ins.  Co.,  10  Hun  (N.  Y.) 
52;  McArthur  v.  Globe  Mut.  Life  Ins.  Co.,  14  Hun  (N.  Y.)  348; 
Bentley  v.  Oswego  Mut.  Ben.  Ass'n,  52  Hun,  613,  5  N.  Y.  Supp. 
223;  Corbltt  v.  Metropolitan  Life  Ins.  Co.,  10  Misc.  Rep.  221,  30 
N.  Y.  Supp.  1069;  Peters  v.  United  States  Industrial  Ins.  Co.,  42 
N.  Y.  Supp.  348,  10  App.  Div.  533,  affirmed  without  opinion  154 
N.  Y.  758,  49  N.  E.  1103;  Singleton  v.  Prudential  Ins.  Co.,  42  N. 
Y.  Supp.  446,  11  App.  Div.  403;  Jacobs  v.  Northwestern  Life 
Assur.  Co.,  30  App.  Div.  285,  51  N.  Y.  Supp.  967,  affirmed  without 
opinion  164  N.  Y.  582,  58  N.  E.  1088;  Fay  v.  Prudential  Ins.  Co., 
80  App.  Div.  350,  80  N.  Y.  Supp.  683;  Carmichael  v.  John  Han- 
cock Mut  Life  Ins.  Co.,  45  Misc.  Rep.  597,  90  N.  Y.  Supp.  1033; 
Hook  v.  Michigan  Mut.  Life  Ins.  Co.,  90  N.  Y.  Supp.  56,  44  Misc. 
Rep.  478;  Wilder  v.  Preferred  Mut  Life  Ass'n,  14  N.  Y.  St  Rep. 
365;  McCall  v.  Phoenix  Mutual  Life  Ins.  Co.,  9  W.  Va.  237,  27 
Am.  Rep.  558;  Schwarzbach  v.  Ohio  Val.  Protective  Union,  25 
W.  Va.  622,  52  Am.  Rep.  227. 

The  sufficiency  of  the  evidence  was  considered  In  Price  v.  Washington 
Life  Ins.  Co.  (Minn.)  99  N.  W.  810.  Whether  the  agent  inserted 
false  answers  Is  regarded  as  a  question  for  the  jury  in  Brown  v. 
Metropolitan  Life  Ins.  Co.,  65  Mich.  306,  32  N.  W.  610,  8  Am.  St 
Bep.  894. 
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So,  where  the  medical  examiner  for  a  life  insurance  company, 
authorized  to  fill  up  blanks  for  questions  propounded  to  applicants, 
or  where  doing  so  is  within  the  apparent  scope  of  his  duties,  writes 
false  answers  after  the  applicant  has  answered  correctly,  and  pro- 
cures tiie  signature  of  the  applicant  thereto,  the  company  will  be 
estopped  from  insisting  on  the  falsity  of  the  answers. 

This  rule  Is  supported  by  Mutual  Ben.  Life  Ins.  Co.  v.  Roblson,  58 
Fed.  723,  7  C.  C.  A.  444,  19  U.  S.  App.  266,  22  L.  R.  A.  325 ;  Mutual 
Life  Ins.  Co.  v.  Selby,  72  Fed.  980,  19  C.  0.  A.  331,  44  U.  S.  App. 
282;  Providence  Savings  Life  Assur.  Soc.  v.  Reutlinger,  58  Ark. 
528,  25  S.  W.  835;  Mutual  Reserve  Fund  Life  Ass'n  v.  Farmer, 
65  Ark.  581,  47  S.  W.  850;  Franklin  Life  Ins.  Co.  v.  Galligan,  71 
Ark.  295,  73  S.  W.  102 ;  Tarpey  v.  Security  Trust  Co.,  80  111.  App. 
378,  affirmed  in  182  111.  52,  54  N.  E.  1041 ;  Prudential  Ins.  Co.  v. 
Haley,  91  111.  App.  363 ;  Price  v.  Washington  Life  Ins.  Co.  (Minn.) 
99  N.  W.  810 ;  ShotlifE  v.  .Modern  Woodmen  of  America,  100  Mo. 
App.  138,  73  S.  W.  326;  Grattan  v.  Metropolitan  Life  Ins.  Co.,  92 
N.  T.  274,  44  Am.  Rep.  372;  Flynn  v.  Equitable  Life  Assur.  Soc, 
7  Hun  (N.  T.)  387;  Alger  v.  Metropolitan  Life  Ins.  Co.,  84  Hun, 
271,  32  N.  Y.  Supp.  323;  Ames  v.  Manhattan  Life  Ins.  Co.,  31 
App.  DIv.  180,  52  N.  T.  Supp.  759,  affirmed  without  opinion  167 
N.  T.  584,  60  N.  E.  1106  (for  subsequent  report,  see  40  App.  DIv 
465,  58  N.  Y.  Supp.  244);  Connecticut  Gen.  Life  Ins.  Co.  v.  Mo- 
Murdy,  89  Pa.  363;  Equitable  Life  Ins.  Co.  v.  Hazlewood,  75  Tex. 
338,  12  S.  W.  621,  16  Am.  St.  Rep.  893,  7  L.  R.  A.  217;  Mutual 
Life  Ins.  Co.  v.  Blodgett,  8  Tex.  Civ.  App.  45,  27  S.  W.  286. 

Even  in  jurisdictions  when  the  general  rule  as  to  the  effect  of 
false  answers  inserted  by  the  agent  is  rejected  on  the  ground  that 
the  agent  is  the  agent  of  the  insured  and  not  of  the  insurer,  it  is, 
nevertheless,  recognized  that,  if  the  rules  of  the  company  require 
the  medical  examiner  to  fill  out  the  medical  certificate  in  his  own 
handwriting,  errors  or  omissions  therein  due  to  the  negligence  or 
mistake  of  such  examiner  cannot  be  pleaded  against  the  insured 
(Leonard  v.  State  Mut.  Life  Assur.  Co.,  24  R.  I.  7,  51  Atl.  1049,  96 
Am.  St.  Rep.  698).  Of  course,  where  the  application  is  filled  up 
by  the  agent  and  signed  by  him  in  the  name  of  the  insured  with- 
out the  latter's  knowledge  and  without  any  declarations  by  him,  the 
company  is  estopped  from  interposing  the  falsity  of  any  of  the  rep- 
resentations in  the  application  as  a  defense  to  the  policy. 

Van  Houten  v.  Metropolitan  Life  Ins.  Co.,  110  Mich.  682,  68  N.  W.  982 ; 
Boylan  v.  Prudential  Ins.  Co.,  18  Misc.  Rep.  444,  42  N.  Y.  Supp. 
52;  Wells  v.  Metropolitan  Life  Ins.  Co.,  19  App.  DIv.  18,  46  N. 
Y.  Supp.  80,  affirmed  without  opinion  163  N.  Y.  572,  57  N.  E.  1128 ; 
Leonard  v.  New  England  Mut  Life  Ins.  Co.,  22  R.  I.  519,  48  Atl.  808. 
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The  rule  heretofore  discussed  in  connection  with  fire  insurance 
cases,  where  the  questions  or  answers  of  the  insured  have  been  mis- 
interpreted by  the  agent,  has  been  applied  in  life  insurance  cases 
where  there  has  been  a  miscalculation  by  the  agent  of  the  age  of  the 
insured  (Miller  v.  Phoenix  Mut.  Life  Ins.  Co.,  107  N.  Y.  292,  14  N. 
E.  271),  or  other  misconstruction  of  the  facts  stated  in  answer  to 
the  questions  in  the  application  or  the  medical  examination. 

Reference  may  be  made  to  Union  Mut.  Life  Ins.  Co.  v.  Wilkinson,  13 
Wall.  222,  20  L.  Ed.  617,  affirming  29  Fed.  Gas.  1268;  New  Jer- 
sey Mut.  Life  Ins.  Co.  v.  Baker,  94  U.  S.  610,  24  L.  Ed.  268;  Con- 
tinental Life  Ins.  Co.  t.  Chamberlain,  132  U.  S.  304,  10  Sup.  Ct. 
87,  33  L.  Ed.  341 ;  Langdon  v.  Unlon'Mut.  Life  Ins.  Co.  (C.  C.)  14 
Fed.  276;  Mutual  Ben.  Life  Ins.  Co.  v.  Daviess'  Bx'r,  87  Ky.  541, 
9  S.  W.  812 ;  American  Ins.  Co.  v.  Mahone,  56  Miss.  180 ;  Mutual 
Reserve  Fund  Life  Ass'n  v.  Ogletree,  77  Miss.  7,  25  South.  869; 
Hl^gins  V.  Phoenix  Mut.  Life  Ins.  Co.,  74  N.  Y.  6,  affirming  10 
Hun,  459;  Brink  v.  Guaranty  Ace.  Ass'n,  55  Hun,  606,  7  N.  Y. 
Supp.  847;  Equitable  Life  Ins.  Co.  v.  Hazlewood,  75  Tex.  338, 
,   12  S.  W.  621,  16  Am.  St.  Rep.  893,  7  L.  R.  A.  217. 

It  is  in  accordance  with  this  rule  that  it  has  been  held  that  the 
company  is  estopped  to  assert  the  falsity  of  the  statements  as  to  the 
occupation  of  the  insured  in  applications  for  accident  insurance, 
where  it  appears  that  the  classification  of  insured's  occupation  was 
made  by  the  agent,  who  took  the  application  after  full  information 
as  to  the  facts. 

Pacific  Mut.  Life  Ins.  Co.  v.  Snowden,  58  Fed.  342,  7  0.  C.  A.  264,  12 
U.  S.  App.  704;  New  York  Accident  Ins.  Co.  v.  Clayton,  59  Fed. 
559,  8  C.  C.  A.  213,  19  U.  S.  App.  304;  Travelers'  Ins.  Co.  v. 
Snowden,  60  Neb.  263,  83  N.  W.  66;  Carpenter  v.  American  Ace. 
Co.,  46  S.  C.  541,  24  S.  E.  500.  The  same  principle  was  applied 
in  Wright's  Adm'r  v.  Northwestern  Mut.  Life  Ins.  Co.,  91  Ky 
208,  15  S.  W.  242,  where  the  policy  was  an  ordinary  life  policy 

(o)    Same — Contrary  doctrine,    based  on   Inadmissibility  of   parol   evi- 
dence to  vary  the  contract. 

The  rules  discussed  in  the  preceding  paragraphs  have  been  re- 
jected in  some  jurisdictions.  Thus,  the  doctrine  that  false  answers 
cannot  be  imputed  to  the  insurer  when  inserted  by  the  agent  is  re- 
jected in  Rhode  Island  on  the  ground  that  the  agent,  in  filling  out 
the  application,  is  the  agent  of  the  insured,  and  not  of  the  insurer 
(Wilson  V.  Conway  Fire  Ins.  Co.,  4  R.  I.  141).  This  phase  of  the 
question  will  be  discussed  at  length  in  a  succeeding  subdivision. 
In  particular  cases  the  doctrine  has  been  held  inapplicable  because 
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of  the  lack  of  good  faith  on  the  part  of  the  insured,  because  of  spe- 
cial limitations  in  the  policy,  or  because  the  statements  were  made 
warranties.  The  last  reason  is  given  especial  weight  in  Pennsyl- 
vania, as  will  be  seen  later  in  this  discussion. 

The  most  important  jurisdictions  rejecting  the  rule  of  estoppel 
based  on  the  mistake  or  negligence  of  the  agent  are  Massachusetts 
and  New  Jersey.  In  Massachusetts  ii  has  been  consistently  held 
that  no  estoppel  can  be  based  on  the  fact  that  the  false  answers 
were  inserted  by  the  agent,  for  the  reason  that  to  admit  evidence 
that  true  answers  were  made  by  the  insured  and  were  falsely  writ- 
ten by  the  agent  would  violate  the  rule  that  parol  evidence  is  inad- 
missible to  -^ry  a  written  contract,  the  application  being  regarded 
in  that  state  as  a  part  of  the  contract  of  insurance. 

This  principle  is  asserted  In  Jenkins  v.  Quincy  Mut.  Fire  Ins.  Co.,  7 
Gray  (Mass.)  370,  Kibbe  v.  Hamilton  Mut.  Ins.  Co.,  11  Gray  (Mass.) 
163,  McCoy  v.  Metropolitan  Life  Ins.  Co.,  133  Mass.  82,  and  Thomas 
V.  Commercial  Union  Assur.  Co.,  162  Mass.  29,  37  N.  E.  672,  44 
Am.  St.  Rep.  323,  and  probably  governed  Lowell  v.  Middlesex  Mut. 
Fire  Ins.  Co.,  8  Cush.  (Mass.)  127. 

The  same  rule  is  asserted  in  New  Jersey,  in  so  far  as  actions  at 
law  are  concerned.  The  reasoning  of  the  courts  is  that  in  actions 
at  law  on  the  policy  the  rights  of  the  parties  must  be  determined 
by  the  contract  as  written,  and  it  cannot  be  altered  or  modified  by 
extrinsic  evidence.  It  is,  however,  conceded  that  a  different  rule 
would  prevail  if  the  suit  was  in  equity  for  a  reformation  of  the 
contract. 

The  New  Jersey  rule  Is  illustrated  by  Franklin  Fire  Ins.  Co.  v.  Martin, 
40  N.  J.  Law,  568,  29  Am.  Rep.  271,  and  Martin  v.  Insurance  Co. 
of  North  America,  57  N.  J.  Law,  623,  31  Atl.  213. 

Similarly,  it  has  been  held  in  Virginia  (Southern  Mut.  Ins.  Co. 
V.  Yates,  28  Grat.  585)  that  parol  evidence  is  not  admissible  to  show 
that  insured,  who  signed  the  application,  did  not  read  it  at  the  time. 
But  it  was  conceded  in  Virginia  Fire  &  Marine  Ins.  Co.  v.  Goode, 
95  Va.  762,  30  S.  E.  370,  that  parol  evidence  as  to  what  passed  be- 
tween an  agent  and  the  insured  while  filling  out  the  policy  is  ad- 
missible when  offered,  not  to  contradict  the  policy,  but  to  show 
that  a  representation  therein  ought  not  to  operate  as  an  estoppel. 

The  doctrine  thus  prevailing  in  Massachusetts  and  New  Jersey 
was  the  early  doctrine  in  New  York,  as  is  shown  by  the  decision 
in  the  important  case  of  Jennings  v.  Chenango  County  Mutual  Ins. 
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Co.,  2  Denio,  75,  subsequently  followed  in  Rae  v.  Washington  Mut. 
Ins.  Co.,  6  How.  Prac.  21.  The  change  in  the  rule  in  New  York 
dates  from  the  year  1858.  In  that  year  there  came  before  the  Court 
of  Appeals  three  cases  against  the  same  company,  in  which  the 
applications  were  taken  and  filled  out  by  the  same  agent,  the  issue 
in  all  the  cases  being  the  falsity  of  the  statements  as  to  the  relative 
situation  of  adjacent  buildings.  In  each  case  it  appeared  that  the 
application  was  filled  out  by  one  Ide,  the  regular  surveyor  of  the 
company,  who  made  all  the  surveys,  and  who  informed  the  insured 
that  the  application  was  correct.  In  the  first  case  (Chafifee  v. 
Cattaraugus  County  Mut.  Ins.  Co.,  18  Ni^Y.  376)  no  question  of 
estoppel  appears  to  have  been  raised,  the  case  being  decided  on  the 
theory  that  the  statements  in  the  application  were  warranties  that 
no  exposures  existed  other  than  those  mentioned.  In  Brown  v. 
Cattaraugus  County  Mut.  Ins.  Co.,  18  N.  Y.  385,  on  an  objection  to 
the  admission  of  evidence  as  to  the  acts  and  declarations  of  the 
agent  in  connection  with  filling  out  the  application.  Justice  Strong, 
who  wrote  the  opinion,  based  his  decision  on  the  ground  that  the 
evidence  was  incompetent  as  tending  to  vary  the  written  contract, 
relying  on  the  Jennings  Case.  The  contention  that  the  evidence 
was  competent  to  establish  an  estoppel  he  rejected  as  tending  to 
abrogate  the  rule  as  to  parol  evidence.  It  is  to  be  remarked,  how- 
ever, that  the  other  judges,  while  concurring  in  the  result,  based 
their  decision  on  the  grounds  of  the  decision  in  the  Chaffee  Case, 
namely,  that  the  statements  were  strict  warranties.,  The  third 
case — Plumb  v.  Cattaraugus  County  Mut.  Ins.  Co.,  18  N.  Y.  392, 
72  Am.  Dec.  526 — inaugurated  a  new  rule.  Though  the  facts  were 
identical  with  those  of  the  Brown  Case,  Justice  Pratt,  who  wrote 
the  opinion,  while  recognizing  the  general  rule  as  to  jparol  evidence, 
held  that  as  the  agent  acted  within  the  scope  of  his  authority  in 
making  the  survey  and  filling  out  the  application,  representing  to 
the  insured  that  his  survey  and  measurements  were  correct,  his 
acts  and  declarations  were  in  effect  the  acts  and  declarations  of 
the  company.  As  the  insured  vras  by  those  acts  and  declarations 
induced  to  enter  into  the  contract,  the  doctrine  of  estoppel  is  ap- 
plicable, and  the  company  cannot  assert  that  the  representations 
are  false,  constituting  a  breach  of  warranty.  Three  of  the  judges 
dissented  on  the  grounds  stated  by  Justice  Strong  in  the  Brown 
Case. 

The  rule  thus  laid  down  in  the  Plumb  Case  provoked  consider- 
able discussion  in  succeeding  cases  in  which  a  similar  question  was 
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presented.  Thus,  in  Chase  v.  Hamilton  Ins.  Co.,  20  N.  Y.  52,  it 
was  contended  that  the  company  was  bound  by  the  statements  in 
the  application  because  the  survey  was  made  by  the  agent.  But 
the  court  points  out  that  the  case  does  fall  within  the  rule  laid  down 
in  the  Plumb  Case,  because  the  agent  was  not  the  agent  of  the  in- 
surer, but  a  broker,  and,  moreover,  the  application  expressly  pro- 
vided that  the  company  would  not  be  bound  by  any  statements  not 
contained  in  the  application.  In  Rowley  v.  Empire  Ins.  Co.,  36  N. 
Y.  550,  the  court,  speaking  through  Justice  Fullerton,  recognized 
the  Plumb  Case  as  changing  the  rule  theretofore  existing  in  New 
York,  and  on  the  authority  of  that  case  held  that  the  insurer  is 
estopped  to  assert  the  falsity  of  statements  inserted  in  the  applica- 
tion by  an  agent  authorized  to  take  applications,  if  truthful  answers 
were  made  by  the  insured,  and  the  insertion  of  the  false  answer  was 
due  to  the  mistake  or  negligence  of  the  agent.  Justice  Glover  dis- 
sented, and  subsequently,  in  Owens  v.  Holland  Purchase  Ins.  Co., 
56  N.  Y.  565,  questioned  the  correctness  of  the  rule  laid  down  in  the 
Plumb  and  Rowley  Cases,  though  recognizing  that  the  lower  court 
had  properly  regarded  the  Rowley  Case  as  controlling  its  action. 
The  authority  of  the  Rowley  Case  has  been  regarded  as  much 
shaken  by  the  remarks  of  Justice  Glover  in  the  Owens  Case  (Rohr- 
bach  V.  Germania  Ins.  Co.,  62  N.  Y.  47,  20  Am.  Rep.  451),  but  the 
rule  therein  announced  has  nevertheless  prevailed  in  New  York  as 
consonant  with  substantial  justice.  It  is  somewhat  remarkable 
that  the  judges  and  writers  ^  who  criticised  the  Plumb  Case,  and 
insisted  on  the  authority  of  the  Chaffee  and  Brown  Cases,  have  ap- 
parently overlooked  the  fact  that  in  these  three  cases  the  control- 
ling facts  were  identical,  and  that  the  reasoning  of  Justice  Strong  in 
the  Brown  Case  was  rejected  by  his  colleagues. 

The  principle  that  the  admission  of  testimony  to  show  that  the 
agent  has,  through  mistake,  negligence,  or  fraud,  inserted  false  an- 
swers in  the  application,  is  not  in  violation  of  the  ordinary  rule 
against  the  admission  of  parol  evidence  to  vary  a  written  contract, 
but  proceeds  on  the  ground  that  the  contents  of  the  application  are 
not  the  insured's  statements,  but  the  statements  of  the  agent  of  the 
insurer,  and  that  the  company  is  by  the  acts  of  its  agent  estopped 
to  set  up  that  the  statements  are  those  of  the  insured,  is  also  sup- 
ported by  the  Supreme  Court  of  the  United  States  on  the  ground 
that  to  apply  the  doctrine  as  to  parol  testimony  with  the  strictness 

1  See  13  Alb.  Law  J.  428. 


2566  ESTOPPEL  AND  WAIVEB. 

demanded  by  the  insurer  would  be  to  make  a  rule  of  evidence 
adopted  as  a  protection  against  fraud  an  instrument  of  the  very 
fraud  it  was  intended  to  prevent. 

Union  Mut.  Life  Ins.  Co.  v.  Wilkinson,  13  Wall.  222,  20  Xj.  Ed.  617; 
Insurance  Co.  v.  Mahone,  88  U.  S.  152,  22  L.  Ed.  593;  New  Jer- 
sey Mut.  Life  Ins.  Co.  v.  Baker,  94  U.  S.  610,  24  L.  Ed.  268. 


It  has  been  contended  that  these  cases  were  practically  overruled 
by  New  York  Life  Ins.  Co.  v.  Fletcher,  117  U.  S.  519,  6  Sup.  Ct. 
837,  39  L.  Ed.  934,  but,  as  has  been  pointed  out  in  Sawyer  v.  Equi- 
table Accident  Ins.  Co.  (C.  C.)  42  Fed.  30,  there  were  peculiar  con- 
ditions in  the  Fletcher  Case  which  distinguish  it  from  the  preceding 
cases. 

As  supporting  the  doctrine  that  the  general  rule  as  to  the  admis- 
sibility of  parol  evidence  does  not  apply  where  false  answers  are 
Inserted  by  the  agent,  reference  may  be  made  to  Mutual  Life  Ins. 
Co.  V.  Selby,  72  Fed.  980,  19  C.  C.  A.  331,  44  U.  S.  App.  282; 
Menk  v.  Home  Ins.  Co.,  76  Cal.  50,  14  Pac.  837,  18  Pae.  117,  9  Am. 
St.  Rep.  158;  Peck  v.  New  London  Co.  Mut.  Ins.  Co.,  22  Conn. 
575;  Hough  v.  City  Fire  Ins.  Co.,  29  Conn.  10,  76  Am.  Dec.  581; 
Andes  Ins.  Co.  v.  Fish,  71  111.  620;  Millers'  National  Ins.  Co.  v. 
Jackson  County  Milling  Co.,  60  III.  App.  224;  Boetcher  v.  Hawk- 
eye  Ins.  Co.,  47  Iowa,  253 ;  Continental  Ins.  Co.  v.  Pearce,  39  Kan. 
396,  18  Pac.  291,  7  Am.  St.  Rep.  557;  North  American  Fire  Ins. 
Co.  V.  Throop,  22  Mich.  146,  7  Am.  Rep.  638;  Baker  v.  Ohio 
Farmers'  Ins.  Co.,  70  Mich.  199,  38  N.  W.  216,  14  Am.  St  Rep. 
485 ;  Kausal  v.  Minnesota  Farmers'  Mut.  Fire  Ins.  Ass'n,  31  Minn. 
17,  16  N.  W.  430,  47  Am."  Rep.  776 ;  Otte  v.  Hartford  Life  Ins.  Co., 
88  Minn.  423,  93  N.  W.  608,  97  Am.  St.  Rep.  532;  Grattan  v. 
Metropolitan  Life  Ins.  Co.,  80  N.  Y.  281,  36  Am.  Rep.  617 ;  Wilder 
V.'  Preferred  Mut.  Life  Ass'n,  14  N.  Y.  St.  Rep.  365 ;  Cheever  v. 
Union  Cent.  Life  Ins.  Co.,  5  Ohio  Dec.  268;  Moliere  v.  Pennsyl- 
vania Fire  Ins.  Co.,  5  Rawie  (Pa.)  342,  28  Am.  Dec.  675;  Kister 
V.  Lebanon  Mut.  Ins.  Co.,  128  Pa.  553,  18  Atl.  447,  5  L.  R.  A.  646, 
15  Am.  St.  Rep.  696;  Planters'  Ins.  Co.  v.  Sorrels,  1  Baxt.  (Tenn.) 
352,  25  Am.  Rep.  780;  Home  Ins.  Co.  v.  Stone  River  Nat.  Bank, 
88  Tenn.  369,  12  S.  W.  915;  McCarthy  v.  Catholic  Knights  & 
Ladies,  102  Tenn.  345,  52  S.  W.  142;  Continental  Fire  Ins.  Co.  v. 
Whltaker  &  DlUard  (Tenn.  Sup.)  79  S.  W.  119,  64  L.  R.  A.  451; 
Texas  Banking  &  Ins.  Co.  v.  Stone,  49  Tex.  4;  Order  of  Columbus 
of  Baltimore  City,  Md.,  v.  Fuqua  (Tex.  Civ.  App.)  60  S.  W.  1020; 
Deltz  V.  Providence  Washington  Ins.  Co.,  31  W.  Va.  851,  8  S.  B. 
616,  13  Am.  St.  Rep.  909;  Id.,  33  W.  Va.  526,  11  S.  E.  50,  25  Am. 
St.  Rep.  908.  Reference  may  also  be  made  generally  to  the  cases 
cited  In  subdivisions  (a)  and  (b). 


FEADD,  MISTAKE,  OR  NEGLIGENCE  OF  AGENT.  2567 

(d)    Same — Application  of  doctrine  of  estoppel  \rliere   statements  are 
nrarranties. 

Though  in  some  of  the  earlier  cases  a  distinction  was  apparently 
made  where  the  false  statements  inserted  by  the  agent  were  made 
warranties  (Jennings  v.  Chenango  County  Mut.  Ins.  Co.,  2  Denio 
[N.  Y.]  75),  the  present  rule  is  well  settled  that  the  estoppel  applies 
whether  the  s.tateinents  are  warranties  or  mere  representations. 
Every  consideration  of  reason  and  justice  forbids  the  making  of  any 
distinction  between  the  two  classes  of  statements  (Mutual  Benefit 
Life  Ins.  Co.  v.  Robison,  68  Fed.  723,  7  C.  C.  A.  444,  19  U.  S.  App. 
266,  22  L.  R.  A.  325). 

The  principle  that  the  doctrine  of  estoppel  applies,  irrespective  of 
whether  the  statement  is  a  representation  or  a  warranty,  is  as- 
serted in  Mutual  Ben.  Life  Ins.  Co.  v.  Robison,  58  Fed.  723,  7 
C.  C.  A.  444,  19  U.  S.  App.  266,  22  L.  R.  A.  325;  Williamson  v. 
New  Orleans  Ins.  Co.,  84  Ala.  106,  4  South.  36;  Providence  Sav- 
ings Life  Assur.  Soc.  v.  Reutlinger,  58  Ark.  528,  25  S.  W.  835; 
Parrish  v.  Rosebud  Min.  &  Mill.  Co.  (Cal.)  71  Pac.  694,  affirmed  in 
bank  74  Pac.  312,  140  Cal.  635;  Eggleston  v.  Council  BlufCs  Ins. 
Co.,  65  Iowa,  308,  21  N.  W.  652;  Stone  v.  Hawkeye  Ins.  Co.,  68 
Iowa,  737,  28  N.  W.  47,  56  Am.  Rep.  870;  Reynolds  v.  Iowa  & 
N.  Ins.  Co.,  80  Iowa,  563,  46  N.  W.  659 ;  German  Ins.  Co.  v.  Gray, 
43  Kan.  497,  23  Pac.  637,  8  L.  R.  A.  70,  19  Am.  St.  Rep.  150; 
Planters'  Mut.  Ins.  Co.  v.  Deford,  38  Md.  382;  Baker  v.  Ohio 
Farmers'  Ins.  Co.,  70  Mich.  199,  38  N.  W.  216,  14  Am.  St.  Rep. 
485;  Rissler  v.  American  Cent.  Ins.  Co.,  150  Mo.  366,  51  S.  W. 
755 ;  German-American  Ins.  Co.  v.  Hart,  43  Neb.  441,  61  N.  W. 
582;  Lasher  v.  Northwestern  Nat.  Ins.  Co.,  55  How.  Prac.  (N.  Y.) 
318  (but  see  decision  on  appeal  reported  in  18  Hun  [N.  Y.]  98,  57 
How.  Prac.  222);  Koenig  v.  United  Life  Ins.  Ass'n,  12  App.  Div. 
454,  42  N.  T.  Supp.  752,  affirming  16  Misc.  Rep.  531,  38  N.  Y.  Supp. 
506;  O'Farrell  v.  Metropolitan  Life  Ins.  Co.,  22  App.  Div.  495,  48 
N.  Y.  Supp.  199;  Texas  Banking  &  Ins.  Co.  v.  Stone,  49  Tex.  4; 
Equitable  Life  Ins.  Co.  v.  Hazlewood,  75  Tex.  338,  12  S.  W.  621,  16 
Am.  St.  Rep.  893,  7  L.  R.  A.  217 ;  Mutual  Life  Ins.  Co.  v.  Blodgett, 
8  Tex.  Civ.  App.  45,  27  S.  W.  286 ;  Johnston  v.  Northwestern  Live- 
stock Ins.  Co.,  94  Wis.  117,  68  N.  W.  868. 

The  principle  that  the  doctrine  of  estoppel  cannot  apply  when  the  ■ 
statement  is  a  warranty  has  perhaps  been  most  persistent  in  Penn- 
sylvania; but  it  has  been  so  dependent  on  and  qualified  by  other 
modifying  principles  that  considerable  confusion  has  resulted.  The 
leading  case  is  Cooper  v.  Farmers'  Mutual  Fire  Ins.  Co.,  50  Pa. 
299,  88  Am.  Dec.  544,  where  the  general  principle  was  announced 
that  a  warranty  in  an  application  cannot  be  shown  by  parol  evi- 
dence to  have  been  inserted  by  mistake.    The  court  recognized  the 
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general  rule  that,  had  the  mistake  been  mutual,  the  evidence  would 
have  been  admissible,  but  held  that  the  mistake  of  the  agent  in  in- 
terpreting the  facts  stated  by  the  applicant  was  not  a  mutual  mis- 
take, as  the  agent  was  the  agent  of  the  applicant,  and  not  the  in- 
surer. This  reasoning  was  based  on  Susquehanna  Ins.  Co.  v.  Per- 
rine,  7  Watts  &  S.  (Pa.)  348,  where  it  was  held  that,  though  the 
company  was  a  mutual  one,  the  agent  was  the  agent  of  the  in- 
sured— a  doctrine  since  repudiated.  On  the  authority  of  the  same 
case  it  had  already  been  held  that  the  insured  was  bound  by  a 
warranty,  though  the  false  statement  was  inserted  by  the  agent 
(Smith  V.  Insurance  Co.,  24  Pa.  320),  but  in  this  instance  the  in- 
sured knew  the  answer  was  false,  and  agreed  to  make  it  true,  but 
failed  to  do  so  before  the  fire  occurred. 

The  principles  controlling  these  cases  have  been  subsequently  applied 
in  Seybert  v.  :^tna  Life  Ins.  Co.,  4  Luz.  Leg.  Reg.  (Pa.)  219,  and 
Nassauer  v.  Susquehanna  Mut.  Fire  Ins.  Co.,  109  Pa.  507,  and  also 
in  Commonwealth  Mut.  Fire  Ins.  Co.  v.  Huntzinger,  98  Pa.  41,  and 
Blooming  Grove  Mut.  Fire  Ins.  Co.  v.  McAnerney,  102  Pa.  335,  48 
'  Am.  Rep.  209,  in  both  of  which  the  insured  knew  that  the  answers 
might  be  false,  but  neglected  to  verify  the  facts,  though  verification 
was  possible  without  much  trouble. 

The  distinction  between  warranties  and  representations  is  illus- 
trated by  a  companion  case — Columbia  Ins.  Co.  v.  Cooper,  50  Pa. 
331 — in  which  the  policy  covered  the  same  property  as  in  the 
Cooper  Case  before  referred  to,  and  the  facts  as  to  the  application 
were  identical.  The  statements  in  this  case  were,  however,  not 
made  warranties,  but  were  construed  as  representations  merely. 
The  court  held,  therefore,  that  the  insured  was  not  responsible  for 
the  false  answer  inserted  in  the  application  by  the  agent  by  reason 
of  his  misinterpretation  of  the  facts  stated  by  the  insured. 

Reference  may  also  be  made  to  Moliere  v.  Pennsylvania  Fire  Ins.  Co., 
5  Rawle  (Pa.)  342,  28  Am.  Dec.  675,  and  Smith  v.  People's  Mut 
Live-Stock  Ins.  Co.,  173  Pa.  15,  33  Atl.  567,  when  the  statements 
were  evidently  regarded  as  representations  only. 

In  three  separate  cases  decided  in  1879  this  question  was  in- 
volved. In  Connecticut  Gen.  Life  Ins.  Co.  v.  McMurdy,  89  Pa. 
363,  the  application  provided  that  the  questions  to  be  asked  by  the 
medical  examiner  should  be  fully  explained  by  him.  It  was  there- 
fore held  that  if  the  questions  were  explained  and  answered  in 
good  faith,  according  to  the  interpretation  then  put  upon  them  by 
the  representative  of  the  company,  there  could  be  no  objection  to 
proving  the  facts,  notwithstanding  the  insured  warranted  the  truth 
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of  his  answers  to  said  questions.  The  court  recognized  that  here 
there  was  a  mutual  mistake,  within  the  rule  of  the  Cooper  Case. 
In  Eilenberger  v.  Protective  Mut.  Fire  Ins.  Co.,  89  Pa.  464,  the  ap- 
plicant made  truthful  answers,  but  the  agent  intentionally  inserted 
false  answers.  The  court  held  that,  as  the  agent  was  acting  within 
the  scope  of  his  powers,  the  insured,  though  the  statements  were 
made  warranties,  could  not  be  held  responsible  for  the  agent's  in- 
tentional fraud.  On  the  same  principle  it  was  said  in  Smith  v. 
Farmers'  &  Mechanics'  Mut.  Fire  Ins.  Co.,  89  Pa.  287,  that  the  in- 
sured could  not  be  held  responsible  for  false  warranties  inserted 
through  the  negligence  of  the  agent.  In  Pottsville  Mut.  Fire  Ins. 
Co.  V.  Fromm,  100  Pa.  347,  the  description  which  was  made  a  war- 
ranty was  inserted  by  the  agent  from  his  own  observation  and 
knowledge.  It  was,  however,  read  and  explained  to  the  insured, 
and  it  was  therefore  held  that  the  insured,  by  failing  to  correct  the 
errors,  made  the  statements  his  own  so  that  no  estoppel  could  arise. 
The  principles  of  the  Eilenberger  and  Smith  Cases  have,  how- 
ever, been  approved  in  later  decisions. 

Reference  may  be  made  to  Susquehanna  Mut.  Fire  Ins.  Co.  v.  Cusick, 
109  Pa.  157 ;  Klster  v.  Lebanon  Mut.  Ins.  Co.,  128  Pa.  553,  18  Atl. 
447,  15  Am.  St.  Rep.  696,  5  L.  R.  A.  646 ;  Meyers  v.  Lebanon  Mut. 
Ins.  Co.,  156  Pa.  420,  27  Atl.  39,  and  Bowling  v.  Merchants'  Ins. 
Co.,  168  Pa.  234,  31  Atl.  1087.  See,  also,  the  early  case  of  Howard 
Fire  Ins.  Co.  v.  Bruner,  23  Pa.  50,  where  the  policy  provided  that 
the  insurer  would  be  responsible  for  surveys  made  by  its  agent. 

(o)   Good  faith  and  diligence  of  insured. 

The  rule  that  the  insured  is  not  responsible  for  false  answers 
in  the  application,  where  they  have  been  inserted  by  the  agent 
through  mistake,  negligence,  or  fraud,  is  not  absolute.  The  de- 
cisions supporting  the  doctrine  are  usually  based  on  the  theory  that 
the  insured  has  acted  in  good  faith  throughout,  and  that  the  false 
answers  were  inserted  without  his  knowledge  or  consent. 

In  the  following  cases  the  good  faith  of  the  Insured  and  his  lack  of 
knowledge  of  the  negligence  or  fraud  of  the  agent  were  empha 
sized:  Southern  Ins.  Co.  v.  Hastings,  64  Ark.  253,  41  S.  W.  1093 
Mutual  Reserve  Fund  Life  Ass'n  v.  Farmer,  65  Ark.  581,  47  S.  W, 
850 ;  German  Ins.  Co.  v.  Hayden,  21  Colo.  127,  40  Pac.  453,  52  Am 
St.  Rep.  206 ;  Rockford  Ins.  Co.  v.  Nelson,  65  111.  415 ;  Phenix  Ins 
Co.  V.  Allen,  109  Ind.  273,  10  N.  E.  85 ;  Michigan  Mut.  Life  Ins.  Co. 
V.  Leon,  138  Ind.  636,  37  N.  B.  584;  Ayres  v.  Hartford  Ins.  Co., 
17  Iowa,  176,  85  Am.  Dec.  553,  aflBrmed  on  second  appeal,  21  Iowa, 
193 ;  Anson  v.  Winnesheik  Ins.  Co.,  23  Iowa,  84 ;  Xoung  v.  Hart- 
ford Ftre  Ins.  Co.,  45  Iowa,  377,  24  Am.  Rep.  784;    McComb  y. 
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Council  Bluflfs  Ins.  Co.,  83  Iowa,  247,  48  N.  W.  1038 ;  Western 
Assur.  Co.  V.  Rector,  7  Ky.  Law  Rep.  524;  Home  Ins.  Co.  v.  Pat- 
terson, 12  Ky.  Law  Rep.  941 ;  Springfield  Fire  &  Marine  Ins.  Co. 
V.  Phillips,  16  Ky.  Law  Rep.  352;  Marston  v.  Kennebec  Mut.  Life 
Ins.  Co.,  89  Me.  266,  36  Atl.  389,  56  Am.  St.  Rep.  412 ;  Otte  v.  Hart- 
ford Life  Ins.  Co.,  88  Minn.  423,  93  N.  W.  608,  97  Am.  St.  Rep. 
532;  Home  Fire  Ins.  Co.  v.  Fallon,  45  Neb.  554,  63  N.  W.  860; 
Fidelity  Mut.  Fire  Ins.  Co.  v.  Lowe  (Neb.)  93  N.  W.  749 ;  Flynn  v. 
Equitable  Life  Assur.  Soc,  78  N.  T.  568,  34  Am.  Rep.  561,  aflSrmlng 
15  Hun,  521 ;  Grattan  v.  Metropolitan  Life  Ins.  Co.,  92  N.  Y.  274, 
44  Am.  Rep.  372 ;  Bennett  v.  Agricultural  Ins.  Co.,  106  N.  Y.  243, 
12  N.  E.  609;  Bentley  v.  Owego  Mut.  Ben.  Ass'n,  52  Hun,  613,  5 
N.  Y.  Supp.  223;  Fay  v.  Prudential  Ins.  Co.,  80  App.  Div.  350,  80 
N.  Y.  Supp.  683;  Smith  v.  Agricultural  Ins.  Co.,  6  N.  Y.  St.  Rep. 
127 ;  Smith  v.  Farmers'  &  Mechanics'  Mut.  Fire  Ins.  Co.,  89  Pa. 
287;  Swan  v.  Watertown  Fire  Ins.  Co.,  96  Pa.  37;  Smith  v.  Peo- 
ple's Mut.  Live  Stock  Ins.  Co.,  173  Pa.  15,  33  Atl.  567 ;  Continental 
Ins.  Co.  V.  Kasey,  25  Graf  (Va.)  268,  18  Am.  Rep.  681 ;  Beal  v. 
Park  Fire  Ins.  Co.,  16  Wis.  241,  82  Am.  Dec.  719. 

Mere  knowledge  on  the  part  of  the  insured  that  the  agent  has 
not  correctly  transcribed  his  answers  is  not  sufficient  to  place  on 
him  the  responsibility  therefor,  if  there  is  no  fraudulent  intent  com- 
bined with  such  knowledge  (Reynolds  v.  Iowa  &  N.  Ins.  Co.,  80 
Iowa,  563,  46  N.  W.  659). 

While  the  cases  agree  in  regarding  the  good  faith  of  the  insured 
an  important,  if  not  a  determining,  factor,  they  differ  radically  as  to 
what  will  constitute  good  faith  on  the  part  of  the  insured,  and  es^ 
pecially  as  to  what  degree  of  diligence  is  imposed  on  him  to  inform 
himself  of  the  insertion  of  false  answers  by  the  agent  There  is 
a  line  of  well-considered  and  important  cases  in  which  it  is  held,  in 
effect,  that  the  insured  is  bound  not  only  to  answer  the  questions 
put  to  him  correctly,  but  to  use  due  diligence  to  see  that  the  an- 
swers are  correctly  written,  and  if  he  signs  the  application  without 
reading  it,  or  having  it  read  to  him,  that  of  itself  is  inexcusable  neg- 
ligence (Virginia  Fire  &  Marine  Ins.  Co.  v.  Morgan,  90  Va.  290, 
18  S.  E.  191).  The  leading  case  asserting  this  doctrine  is  New 
York  Life  Ins.  Co.  v.  Fletcher,  117  U.  S.  519,  6  Sup.  Ct.  837,  29  L. 
Ed.  934,  reversing  (C.  C.)  14  Fed.  846,  where  it  was  held  that  when 
the  insured  receives  his  policy  with  a  copy  of  the  application  at- 
tached thereto  he  must  be  presumed  to  have  accepted  the  policy  on 
the  faith  of  the  answers,  and  to  have  acquiesced  and  agreed  that 
such  answers  should  remain  the  basis  of  the  contract.  It  is  true 
that  in  this  case  the  application  was  indorsed  with  a  notice  calling 
attention  thereto,  and  requesting  the  insured  to  report  to  the  com- 
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pany  for  correction  any  errors  found  therein;  but  the  court  ap- 
proves and  follows  the  doctrine  laid  down  in  Ryan  v.  World  Mut/ 
Life  Ins.  Co.,  41  Conn.  168,  19  Am.  Rep.  490,  where  the  agent 
fraudulently  put_down  answers  to  interrogatories  in  an  application, 
which  were  untrue  in  themselves  -and  were  not  the  answers  given 
by  the  applicant,  which  application  the  applicant  signed  without 
reading.  On  this  state  of  facts  the  court  said:  "The  fraud  could 
not  be  perpetrated  by  the  agent  alone.  The  aid  of  the  plaintiff  or 
the  insured,  either  as  an  accomplice  or  as  an  instrument,  was  es- 
sential. If  she  was  an  accomplice,  then  she  participated  in  the 
fraud,  and  the  case  falls  within  the  principle  of  Lewis  v.  Phoenix 
Mut.  Life  Ins.  Co.,  39  Conn.  100.  If  she  was  an  instrument,  she 
was  so  because  of  her  own  negligence,  and  that  is  equally  a  bar  to 
her  right  to  recover.  She  says  that  she  and  her  husband  signed 
the  application  without  reading  it  and  without  its  being  read  to 
them.  That  of  itself  was  an  inexcusable  negligence.  The  applica- 
tion contained  her  agreements  and  representations  in  an  important 
contract.  When  she  signed  it,  she  was  bound  to  know  what  she 
signed.  The  law  requires  that  the  insured  shall  not  only,  in  good 
faith,  answer  all  the  interrogatories  correctly,  but  shall  use  reason- 
able diligence  to  see  that  the  answers  are  correctly  written.  It  is 
for  his  interest  to  do  so,  and  the  insurer  has  a  right  to  presume 
that  he  will  do  it.  He  has  it  in  his  power  to  prevent  this  species 
of  fraud,  and  the  insurer  has  not." 

These  principles  are  more  or  less  directly  asserted  in  Lee  y.  Guardian 
Life  Ins.  Co.,  15  Fed.  Cas.  158;  Carutliers  v.  Kansas  Mutual  Life 
Ins.  Co.  (0.  C.)  108  Fed.  487;  John  Hancocli  Mut.  Life  Ins.  Co.  v. 
Houpt  (C.  0.)  113  Fed.  572;  Hamburg-Bremen  Fire  Ins.  Co.  v. 
Lewis,  4  App.  Cas.  (D.  C.)  66 ;  Bartholomew  v.  Merchants'  Ins.  Co., 
25  Iowa,  507,  96  Am.  Dee.  65;  Herndon  v.  The  Triple  Alliance, 
45  Mo.  App.  426 ;  School  Dist.  No.  4  of  Mercer  County  v.  State  Ins. 
Co.,  61  Mo.  App.  597;  Johnson  v.  Dakota  F.  &  M.  Ins.  Co.,  1  N. 
D.  167,  45  N.  W.  799;  Seybert  v.  JEtna  Life  Ins.  Co.,  4  Luz.  Leg. 
Reg.  (Pa.)  219;  Sitler  v.  Spring  Garden  Mut.  Fire  Ins.  Co.,  14 
York  Leg.  Rec.  (Pa.)  158;  Delaware  Ins.  Co.  v.  Harris,  26  Tex. 
Civ.  App.  537,  64  S.  W.  867. 

Especially  are  they  applicable  if  no  objection  is  made  by  the  insured 
within  a  reasonable  time,  as  the  presumption  of  knowledge  will 
then  arise.  Swan  v.  Watertown  Fire  Ins.  Co.,  96  Pa.  37;  Holmes 
V.  Charlestown  Mutual  Fire  Ins.  Co.,  10  Mete.  (Mass.)  211,  43  Am. 
Dec.  428. 

In  Pottsville  Mut.  Fire  Ins.  Co.  v.  Fromm,  100  Pa.  347,  the  contents  of 
the  application  were  actually  made  known  and  explained  to  the  In- 
sured, and  in  Commonwealth  Mut  Fire  Ins.  Co.  v.  Huntzinger,  98 
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Pa.  41,  and  Blooming  Grove  Mut  Fire  Ins.  Co.  v.  McAnerney,  102 
Pa.  335,  48  Am.  Rep.  209,  the  Insured  himself  was  negligent  In  not 
ascertaining  the  facts  and  making  definite  answers. 

The  principles  of  which  the  Fletcher  Case  may  be  regarded  as 
the  leading  exponent  are  not,  however,  supported  by  the  weight  of 
authority.  The  insured  is  not  bound  to  suspect  a  dishonest  pur- 
pose on  the  part  of  the  insurer,  contrary  to  the  dictates  of  good 
faith  (Otte  v.  Hartford  Life  Ins.  Co.,  88  Minn.  423,  93  N.  W.  608, 
97  Am.  St.  Rep.  532),  nor  does  the  law  impose  an  absolute  duty 
upon  the  applicant  to  read  his  policy  when  he  receives  it,  in  an- 
ticipation of  a  fraud  on  the  agent's  part*  (Kister  v.  Lebanon  Mut. 
Ins.  Co.,  128  Pa.  553,  18  Atl.  447,  5  L.  R.  A.  646,  15  Am.  St.  Rep. 
696) .  The  mere  failure  of  the  insured  to  inform  himself  of  the  in- 
sertion of  false  answers  in  the  application  which  has  been,  filled 
out  by  the  agent  of  the  insurer  does  not  convict  him  of  a  lack  of 
good  faith. 

Lueders'  Ex'r  v.  Hartford  Life  Ins.  Co.  (C.  C.)  12  Fed.  465;  Michigan 
Mut.  Life  Ins.  Co.  v.  Leon,  138  Ind.  636,  37  N.  E.  584;  Donnelly 
V.  Cedar  Rapids  Ins.  Co.,  70  Iowa,  693,  28  N.  W.  607 ;  Kansas  Mill 
Owners'  &  Manufacturers'  Mut.  Fire  Ins.  Co.  v.  Central  Nat.  Bank, 
60  Kan.  630,  57  Pac.  524;  German  Ins.  Co.  v.  Horan,  15  Ky.  Law 
Rep.  208;  Baker  v.  Ohio  Farmers'  Ins.  Co.,  70  Mich.  199,  38  N. 
W.  216,  14  Am.  St.  Rep.  485 ;  O'Rourke  v.  John  Hancock  Mut.  Life 
Ins.  Co.,  30  N.  Y.  Supp.  215 ;  Id.,  10  Misc.  Rep.  405, 31  N.  Y.  Supp.  130 ; 
Cheever  v.  Union  Cent.  Life  Ins.  Co.,  6  Wkly.  Law  Bui.  (Ohio)  196 ; 
Dowllng  V.  Merchants'  Ins.  Co.,  168  Pa.  234,  31  Atl.  1087;  Mullen 
V.  Union  Cent.  Life  Ins.  Co.,  182  Pa.  150,  37  Atl.  988.  But  It  was 
held  in  Geib  v.  International  Ins.  Co.,  10  Fed.  Cas.  157,  that  the 
presumption  is  that  insured  understands  the  nature  of  a  paper  that 
he  signs.  Consequently,  his  signature  to  the  application  being 
proved,  the  burden  is  on  him  to  show  ignorance  of  the  false  answers 
(Hartford  Life  &  Annuity  Ins.  Co.  v.  Gray,  91  111.  159),  and  his 
knowledge  or  Ignorance  is  a  question  for  the  jury  (Mattson  v.  Mod- 
ern Samaritans,  91  Minn.  434,  98  N.  W.  330). 

The  insured  is  not  chargeable  with  such  negligence  as  will  ren- 
der him  liable  for  false  answers  inserted  by  the  agent  merely  be- 
cause he  signed  the  application  in  blank  and  trusted  to  the  agent 
to  fill  it  out,  or  because  he  signed  an  application  filled  out  by  the 
agent,  without  reading  it. 

Reference  may  be  made  to  Lueders'  Ex'r  v.  Hartford  Life  &  Annuity 
Ins.  Co.  (C.  C.)  12  Fed.  465 ;  Sawyer  v.  Equitable  Accident  Ins.  Co. 
(C.  C.)  42  Fed.  30 ;  Wheaton  v.  North  British  &  Mercantile  Ins.  Co., 
76  Cal.  415,  18  Pac.  758,  8  Am.  St.  Rep.  216 ;   Toch  v.  Home  Mut 
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Ins.  Co.,  Ill  Cal.  503,  44  Pac.  189,  34  L.  R.  A.  857;  Metropolitan 
Accident  Ass'n  v.  Clifton,  63  111.  App.  197;  Rogers  v.  Phenix  Ins. 
Co.,  121  Ind.  570,  23  N.  E.  498 ;  Phenix  Ins.  Co.  v.  Golden,  121  Ind. 
524,  23  N.  E.  503;  Michigan  Mut.  Life  Ins.  Co.  v.  Leon,  138  Ind. 
636,  37  N.  E.  584;  White  v.  Dwelling  House  Ins.  Co.,  12  Ky.  Law 
Rep.  191 ;  Phoenix  Ins.  Co.  v.  Coomes,  13  Ky.  Law  Rep.  238 ;  Tem- 
mink  v.  Metropolitan  Life  Ins.  Co.,  72  Mich.  388,  40  N.  W.  469; 
Beebe  v.  Ohio  Farmers'  Ins.  Co.,  93  Mich.  514,  53  N.  W.  818,  32 
Am.  St.  Rep.  519,  18  L.  R.  A.  481 ;  Van  Houten  v.  Metropolitan  Life 
Ins.  Co.,  110  Mich.  682,  68  N.  W.  982;  Woodsmall  v.  Mercantile 
Town  Mut.  Ins.  Co.,  99  Mo.  App.  472,  73  S.  W.  1133;  Dahlberg  v. 
St  Louis  Mut.  Fire  &  Marine  Ins.  Co.,  6  Mo.  App.  121;  Rowley 
V.  Empire  Ins.  Co.,  4  Abb.  Dec.  (N.  Y.)  131,  36  N.  Y.  550;  Quinn 
V.  Metropolitan  Life  Ins.  Co.,  10  App.  Div.  483,  41  N.  Y.  Supp.  1060 ; 
Kister  v.  Lebanon  Mut.  Ins.  Co.,  128  Pa.  553,  18  Atl.  447,  5  L.  R. 
A.  646,  15  Am.  St.  Rep.  696 ;  Continental  Fire  Ins.  Co.  r.  Whitaker 
&  Dillard  (Tenn.  Sup.)  79  S.  W.  119,  64  L.  R.  A.  451. 

Especially  will  the  rule  that  the  insured  is  not  guilty  of  negli- 
gence in  failing  to  read  the  application  apply  where  he  has  been 
misled  by  the  assurances  of  the  agent  that  the  application  is  cor- 
rectly filled  out. 

For  illustrations  of  this  phase  of  the  question,  reference  may  be  made 
to  Geib  V.  International  Ins.  Co.,  10  Fed.  Cas.  157 ;  Clubb  v.  Amer- 
ican Ace.  Co.,  97  Ga.  502,  25  S.  E.  333 ;  Pickel  v.  Phenix  Ins.  Co., 
119  Ind.  291,  21  N.  E.  898 ;  Phenix  Ins.  Co.  v.  Weeks,  45  Kan.  751, 
26  Pac.  410;  Mutual  Ben.  Life  Ins.  Co.  v.  Daviess'  Ex'r,  9  S.  W. 
812,  10  Ky.  Law  Rep.  577;  JEtna  Ins.  Co.  v.  Olmstead,  21  Mich. 
246,  4  Am.  Rep.  483;  Beebe  v.  Ohio  Farmers'  Ins.  Co.,  93  Mich. 
514,  53  N.  W.  818,  32  Am.  St.  Rep.  519,  18  L.  R.  A.  481 ;  Rivara  v. 
Queen's  Ins.  Co.,  62  Miss.  720;  Montgomery  v.  Lebanon  Town  Mut. 
Fire  Ins.  Co.,  80  Mo.  App.  500;  Rlssler  y.  American  Cent.  Ins.  Co., 
150  Mo.  366,  51  S.  W.  755 ;  Eilenberger  v.  Protective  Mut.  Fire  Ins. 
Co.,  89  Pa.  464 ;  Sun  Mut.  Ins.  Co.  v.  Campbell,  3  Willson,  Civ.  Cas. 
Ct.  App.  §  407 ;  Hartford  Fire  Ins.  Co.  v.  Walker  (Tex.  Civ.  App.) 
60  S.  W.  820 ;  Home  Circle  Society  No.  1  v.  Shelton  (Tex.  Civ.  App.) 
81  S.  W.  84. 

Even  if  the  insured  actually  read  the  application,  he  will  be  ex- 
cused if  the  agent  misled  him  into  the  belief  that  the  answers  in- 
serted were  correct  (Phenix  Ins.  Co.  of  Brooklyn  v.  Weeks,  45  Kan. 
751,  26  Pac.  410).  This  principle  applies  only  as  to  matters  which 
are  of  a  technical  nature  and  peculiarly  within  the  knowledge  of 
the  insurance  agent,  and  an  applicant  cannot  escape  responsibility 
for  a  statement  of  facts  which  he  permits  an  agent  to  insert  as  his, 
where  he  is  just  as  well  informed  as  the  agent,  by  showing  that  he 
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was  induced  by  such  agent  knowingly  and  against  his  judgment  to 
state  them  falsely  (American  Ins.  Co.  v.  Gilbert,  27  Mich.  429). 

The  principle  that  the  insured  is  not  bound  to  know  the  contents 
of  the  application,  and  may  rely  on  the  agent's  assurances  that  his 
answers  have  been  correctly  written,  will,  of  course,  apply  with  spe- 
cial force  where  the  insured  is  illiterate  and  unable  to  read,  or  is 
ignorant  of  the  language. 

This  rule  Is  Illustrated  in  Gelb  v.  International  Ins.  Co.,  10  Fed.  Cas. 
157;  La  Marche  v.  New  York  Life  Ins.  Co.,  126  Cal.  498,  58  Pac. 
1053 ;  Phenix  Ins.  Co.  v.  Golden,  121  Ind.  524,  23  N.  E.  503 ;  Home 
Ins.  Co.  V.  Sylvester,  25  Ind.  App.  2.Q7,  57  N.  E.  991 ;  Sullivan  v. 
Phenix  Ins.  Co.,  34  Kan.  170,  8  Pac.  112;  State  Ins.  Co.  v.  Gray, 
44  Kan.  731,  25  Pac.  197;  Kansas  Farmers'  Fire  Ins.  Co.  v.  Sain- 
don,  52  Kan.  486,  35  Pac.  15,  39  Am.  St.  Rep.  356 ;  Kansas  Farmers' 
Fire  Ins.  Co.  v.  Saindon,  53  Kan.  623,  36  Pac.  983;  Hartford  Fire 
Ins.  Co.  v.  Haas,  10  Ky.  Law  Rep.  573,  9  S.  W.  720;  RIvara  v. 
Queen's  Ins.  Co.,  62  Miss.  720 ;  Lewis  v.  Mutual  Reserve  Fund 
Life  Ass'n  (Miss.)  27  South.  649 ;  State  Ins.  Co.  v.  Jordan,  29  Neb. 
514,  45  N.  W.  792;  Omaha  Fire  Ins.  Co.  v.  Crlghton,  50  Neb.  314, 
69  N.  W.  766 ;  Hayes  v.  Saratoga  &  W.  Fire  Ins.  Co.,  81  App.  Div. 
287,  80  N.  T.  Supp.  888,  affirmed  without  opinion  in  71  N.  E.  1131, 
179  N.  Y.  535;  Home  Circle  Society  No.  1  v.  Shelton  (Tex.  Civ. 
App.)  81  S.  W.  84. 

The  ignorance  of  the  insured  is  also  recognized  as  relieving  him 
from  responsibility  in  Maryland  (Keystone  Mut.  Ben.  Ass'n  v. 
Jones,  72  Md.  363,  20  Atl.  195)  ;  but  the  ignorance  must  be  igno- 
rance of  the  falsity  of  the  answer  (Globe  Reserve  Mut.  Life  Ins. 
Co.  V.  Duffy,  76  Md.  293,  25  Atl.  227).  Ignorance  of  the  insured  is 
not  regarded  as  'an  excuse  in  Virginia  (Virginia  Fire  &  Mar.  Ins. 
Co.  V.  Morgan,  90  Va.  290,  18  S.  E.  191). 

In  view  of  the  general  doctrine  as  to  the  necessity  of  good  faith 
on  the  part  of  the  insured,  it  is,  of  course,  elementary  that,  if  there 
is  collusion  between  the  agent  and  the  applicant  to  insert  false  an- 
swers in  the  application  for  the  purpose  of  deceiving  the  company, 
the  insured  cannot  escape  responsibility  therefor  by  asserting  that 
the  answers  were  inserted  by  the  agent. 

United  States  Life  Ins.  Co.  v.  Smith,  92  Fed.  503,  54  C.  C.  A.  506; 
Hamburg-Bremen  Fire  Ins.  Co.  v.  Lewis,  4  App.  D.  C.  66 ;  Rock- 
ford  Ins.  Co.  V.  Nelson,  65  111.  415 ;  Phcenlx  Ins.  Co.  v.  McKernan 
(Ky.)  46  S.  W.  10;  Sprinkle  v.  Knights  Templar  &  Masons'  In- 
demnity Co.,  124  N.  O.  405,  32  S.  B.  734 ;  Smith  v.  Cash  Mut.  Fire 
Ins.  Co.,  24  Pa.  320 ;  Phenix  Ins.  Co.  v.  Willis,  70  Tex.  12,  6  S.  W. 
825,  8  Am.  St.  Rep.  566;  Centennial  Mut.  Life  Ass'n  v.  Parham, 
80  Tex.  518,  16  S.  W.  316 ;    Hanf    v.  N.  W.  Masonic  Aid  Ass'n,  76 
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Wis.  450,  45  N.  W.  315.  But  see  Prudential  Ins.  Co.  v.  Kllbane,  15 
Ohio  Clr.  Ct.  R.  62,  where  It  was  held  that  under  Rev.  St.  §  3625,  pro- 
viding that  false  answers  In  an  application  will  not  invalidate  the 
policy  if  an  agent  of  the  company  had  knowledge  of  Its  falsity,  the 
fact  that  the  agent  and  the  assured  acted  in  collusion  in  inserting 
a  false  answer  does  not  release  the  company. 

Whether  there  was  collusion  between  the  agent  and  the  applicant 
is  a  question  for  the  jury  (Speiser  v.  Phcenix  Mut.  Life  Ins.  Co.,  97 
N.  W.  207,  119  Wis.  530). 

(f)   Natnre  of  agency  and  general  poiivers  of  agents. 

That  an  estoppel  may  arise  as  against  the  company  from  the  in- 
sertion of  false  answers  by  the  agent  does  not  depend  on  the  na- 
ture of  the  agency.  This  result  will  follow  whether  the  agent  is 
a  mere  soliciting  agent  (Combs  v.  Hannibal  Sav.  &  Ins.  Co.,  43  Mo. 
148,  97  Am.  Dec.  383),  authorized  to  take  applications,  deliver  poli- 
cies, and  collect  premiums  (Brown  v.  Commercial  Fire  Ins.  Co., 
86  Ala.  189,  5  South.  500),  or  a  general  agent  (Glover  v.  National 
Fire  Ins.  Co.,  85  Fed.  125,  30  C.  C.  A.  95),  having  power  to  issue 
policies  (German-American  Ins.  Co.  v.  Hart,  43  Neb.  441,  61  N.  W. 
582).  He  may  be  merely  a  medical  examiner  (Franklin  Life  Ins. 
Co.  v.  Galligan,  73  S.  W.  102,  71  Ark.  295,  100  Am.  St.  Rep.  73), 
a  subagent  (Langdon  v.  Union  Mut.  Life  Ins.  Co.  [C.  C]  14  Fed. 
276),  or  a  clerk  of  a  duly  appointed  agent  (Deitz  v.  Providence 
Washington  Ins.  Co.,  33  W.  Va.  526,  11  S.  E.  50,  25  Am.  St.  Rep. 
908).  The  insurer  will  in  any  event  be  estopped  by  his  negligence 
or  fraud  in  the  absence  of  any  special  provisions  of  the  application 
or  policy  making  the  applicant  responsible  for  the  agent's  acts. 

The  agent  was  a  soliciting  agent  in  Sprott  v.  New  Orleans  Ins.  Ass'n, 
53  Ark.  215,  13  S.  W.  799;  Wich  v.  Equitable  Fire  &  Marine  Ins. 
Co.,  2  Colo.  App.  484,  31  Pac.  389;  State  Ins.  Co.  v.  Du  Bols,  7 
Colo.  App.  214,  44  Pac.  756;  Dwelling  House  Ins.  Co.  v.  Dowdall, 
55  111.  App.  622 ;  Donnelly  v.  Cedar  Rapids  Ins.  Co.,  70  Iowa,  693, 
28  N.  W.  607 ;  Fitchner  v.  Fidelity  Mut.  Fire  Ass'n,  103  Iowa,  276, 
72  N.  W.  530;  State  Ins.  Co.  v.  Gray,  44  Kan.  731,  25  Pac.  197; 
Bennett  v.  Agricultural  Ins.  Co.,  106  N.  Y.  243,  12  N.  E.  609; 
Hayes  v.  Saratoga  &  W.  Fire  Ins.  Co.,  81  App.  Div.  287,  80  N. 
Y.  Supp.  888;  Johnson  v.  Dakota  F.  &  M.  Ins.  Co.,  1  N.  D.  167,  45 
N.  W.  799 ;  a  general  agent  in  Travelers'  Ins.  Co.  v.  Snowden,  60 
Neb.  263,  83  N.  W.  66 ;  an  agent  to  issue  policies  in  Ayers  v.  Home 
Ins.  Co.,  21  Iowa,  185 ;  Mershon  v.  National  Ins.  Co.,  34  Iowa,  87 ; 
Eggleston  v.  Council  Bluffs  Ins.  Co.,  65  Iowa,  308,  21  N.  W.  652; 
National  Mutual  Fire  Ins.  Co.  v.  Barnes,  41  Kan.  161,  21  Pac.  165; 
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Medley  v.  German  Alliance  Ins.  Co.  (W.  Va.)  47  S.  E.  101 ;  a  med- 
ical examiner  in  Grattan  v.  Metropolitan  Life  Ins.  Co.,  92  N.  Y. 
274,  44  Am.  Rep.  372;  Koenig  v.  United  Life  Ins.  Ass'n,  16  Misc. 
Rep.  531,  38  N.  Y.  Supp.  506;  Hook  v.  Micliigan  Mut  Life  Ins. 
Co.,  90  N.  Y.  Supp.  56,  44  Misc.  Rep.  478;  a  subagent  or  clerk  in 
Syndicate  Ins.  Co.  v.  Catchings,  104  Ala.  176,  16  South.  46 ;  Wood- 
bury Sav.  Bank  &  Building  Ass'n  v.  Charter  Oak  Fire  &  Marine 
Ins.  Co.,  31  Conn.  517. 

The  theory  of  the  cases  is  that  the  insured,  in  dealing  with  the 
agent,  is  to  be  regarded  as  dealing  directly  with  the  company,  and, 
as  the  company  takes  upon  itself  the  duty  of  making  out  the  ap- 
plication, it  is  bound  to  transcribe  his  answers  correctly,  and  can- 
not, therefore,  transfer  to  the  innocent  applicant  the  responsibility 
for  its  own  misconduct  or  negligence  (Otte  v.  Hartford  Life  Ins. 
Co.,  88  Minn.  423,  93  N.  W.  608,  97  Am.  St.  Rep.  532).  If  the  in- 
surer is  deceived  by  the  negligent  or  wrongful  conduct  of  its  agent, 
the  consequences  of  such  wrong  must,  in  accordance  with  well- 
settled  principles,  be  borne  by  the  principal,  rather  than  by  an  in- 
nocent third  person  (Fidelity  Mut.  Fire  Ins.  Co.  v.  Lowe  [Neb.] 
93  N.  W.  749). 

The  principle  underlying  the  doctrine  of  estoppel  by  the  insertion 
of  false  answers  by  the  agent  is  that  the  authority  of  the  agent  to 
take  applications  for  insurance  carries  with  it  the  legal  implication 
of  authority  to  fill  up  the  application  and  do  all  things  needful  to 
perfect  it  (Combs  v.  Hannibal  Sav.  &  Ins.  Co.,  43  Mo.  148,  97  Am. 
Dec.  383).  In  the  absence  of  any  express  limitation  or  restriction 
on  his  apparent  authority,  an  agent  authorized  to  procure  applica- 
tions for  insurance,  and  furnished  by  the  company  with  printed 
blanks  therefor,  containing  interrogatories  to  be  answered  by  the 
applicant  with  regard  to  the  condition  of  the  property  to  be  in- 
sured, has,  as  incidental  to  such  power,  authority  to  make  all  neces- 
sary explanations  of  the  meaning  and  effect  of  the  terms  employed 
by  the  company  in  their  interrogatories,  and  to  agree  with  the  ap- 
plicant as  to  the  terms  which  he  shall  employ  to  express  the  facts 
stated  by  him  in  answer  to  the  interrogatories  (Malleable  Iron 
Works  V.  Phoenix  Ins.  Co.,  25  Conn.  465). 

These  principles  are  also  supported  by  Providence  Sav.  Life  Assur. 
Soc.  v.  Reutlinger,  58  Ark.  528,  25  S.  W.  835 ;  Southern  Ins.  Co.  v. 
Hastings,  64  Ark.  253,  41  S.  W.  1093 ;  State  Ins.  Co.  v.  Taylor,  14 
Colo.  499,  24  Pac.  333,  20  Am.  St.  Rep.  281 ;  Pickel  v.  Phenix  Ins. 
Co.,  119  Ind.  291,  21  N.  E.  898;   Anson  v.  Winnesheik  Ins.  Co.,  23 
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Iowa,  84;  Donnelly  v.  Cedar  Rapids  Ins.  Co.,  70  Iowa,  693,  28  N. 
W.  607 ;  McArthur  v.  Home  Life  Ass'n,  73  Iowa,  336,  35  N.  W.  430, 
5  Am.  St  Rep.  684 ;  Thomas  v.  Hartford  Fire  Ins.  Co.,  20  Mo.  App. 
150 ;  Scott  V.  German  Ins.  Co.,  69  Mo.  App.  337 ;  Rlssler  v.  Ameri- 
can Cent.  Ins.  Co.,  150  Mo.  366,  51  S.  W.  755 ;  Plumb  v.  Cattaraugus 
County  Mut.  Fire  Ins.  Co.,  18  N.  T.  392,  72  Am.  Dec.  526 ;  Rowley 
V.  Empire  Ins.  Co.,  36  N.  Y.  550 ;  Flynn  v.  Equitable  Life  Assur. 
Soc,  7  Hun  (N.  Y.)  387;  Dayton  Union  Ins.  Co.  v.  McGookey,  33 
Ohio  St.  555;  Ellenberger  v.  Protective  Mut.  Fire  Ins.  Co.,  89  Pa. 
464;  McCall  V.  Phoenix  Mut.  Life  Ins.  Co.,  9  W.  Va.  237,  27  Am. 
Rep  558. 

(g)   Same — Iiimitations  on  po'nreTs  of  agents  and  otlier  restrictions  in 
application  or  policy. 

It  is  obvious  that  the  estoppel  arising  from  the  insertion  of  false 
answers  by  the  agent  may  depend  to  some  extent  on  the  particular 
provisions  of  the  application  or  policy.  A  common  provision  is 
that  no  statement  or  representation  made  to  any  agent  shall  be 
binding  on  the  company  unless  reduced  to  writing  and  inserted  in 
the  application.  In  the  earlier  cases  it  was  generally  held  that  un- 
der such  a  provision  the  insured  could  not  show  that  he  had  made 
truthful  representations,  but  that  the  agent  had  inserted  false  an- 
swers, and  that  no  estoppel  against  the  company  could  arise.  It 
was  because  of  the  presence  of  such  a  provision  that  Chase  v. 
Hamilton  Ins.  Co.,  20  N.  Y.  52,  was  distinguished  from  the  Plumb 
Case,  and  the  rule  was  followed  in  New  York  for  several  years. 

EenyoE  v.  Knights  Templar  &  Masonic  Mut.  Aid  Ass'n,  122  N.  Y.  247, 
25  N.  E.  299 ;  McCoIlum  v.  New  York  Mut.  Life  Ins.  Co.,  55  Hun, 
103,  8  N.  Y.  Supp.  249,  affirmed  without  opinion  124  N.  Y.  642, 
27  N.  E.  412 ;  Hamilton  v.  Fidelity  Mutual  Life  Ass'n,  27  App.  Div. 
'  480,  50  N.  Y.  Supp.  526.  See,  also,  Sykora  v.  Forest  City  Mut.  Ins. 
Co.,  2  Wkly.  Law  Bui.  223,  7  Ohio  Dee.  372,  and  Dimick  v.  Metro- 
politan Life  Ins.  Co.,  69  N.  J.  Law,  384,  55  Atl.  291,  62  L.  R.  A.  774. 

The  leading  case  relied  on  in  support  of  this  doctrine  is  New 
York  Life  Ins.  Co.  v.  Fletcher,  117  U.  S.  519,  6  Sup.  Ct.  837,  29 
Iy.  Ed.  934.*  The  application  stipulated  that  no  statements  or  in- 
formation given  to  the  person  taking  the  application  should  bind 
the  company  or  in  any  manner  affect  its  rights  unless  reduced  to 
writing  and  submitted  to  the  company.  It  was  held  that  in  view 
of  this  provision  the  company  was  not  estopped  to  set  up  false 


2  For  reports  of  the  case  in  the  lower      12  Fed.  557;    (O.  0.)  13  Fed.  526;   (0. 
court,  see  (C.  C.)  11  Fed.  377 ;    (C.  O.)      C.)  14  Fed.  846. 
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statements  in  the  application  by  the  fact  that  such  statements  were 
inserted  by  the  agent. 

The  rule  of  the  Fletcher  Case  Is  followed  In  United  States  Life  Ins.  Co. 

V.  Smith,  92  Fed.  503,  34  G.  C.  A.  506 ;  Hubbard  v.  Mutual  Reserve 

Fund  Life  Ass'n  (C.  C.)  80  Fed.  681. 

It  should  be  noted,  however,  that  in  the  Fletcher  Case  a  copy 
of  the  application  was  attached  to  the  policy,  and  there  was  con- 
spicuously indorsed  on  the  policy  a  notice  that  unintentional  errors 
and  omissions  might  be  corrected,  and  on  this  ground  the  court 
held  that  it  was  the  duty  of  the  insured  to  examine  the  policy  and 
copy  of  the  application  attached  thereto,  ^and  his  failure  to  read  it 
was  negligence  by  reason  of  which  he  became  responsible  for  the 
false  answers.  This  distinguishing  feature  of  the  case  seems  to 
have  been  lost  sight  of  in  some  of  the  approving  cases.  In  Equi- 
table Life  Assur.  Soc.  v.  Hazlewood,  75  Tex.  338,  12  S.  W.  621,  7 
L.  R.  A.  217,  16  Am.  St.  Rep.  893,  the  court  distinguished  the 
Fletcher  Case  on  the  further  ground  that  the  insured  in  that  case 
warranted  his  answers  as  written.  The  rule  of  the  Fletcher  Case 
was  followed  in  Fitzmaurice  v.  Mutual  Life  Ins.  Co.,  84  Tex.  61, 
19  S.  W.  301,  but  it  does  not  appear  that  the  conditions  were  similar 
in  the  respects  mentioned.  On  the  other  hand,  in  Mutual  Life  Ins. 
Co.  V.  Blodgett,  8  Tex.  Civ.  App.  45,  27  S.  W.  286,  where  the  in- 
sured at  the  close  of  the  application  stipulated  that  his  answers 
were  correctly  recorded  by  the  medical  examiner,  the  company  was 
held  to  be  estopped  by  the  construction  put  by  the  examiner  on 
the  question  and  answer  thereto,  notwithstanding  a  provision  that 
no  agent  had  power  to  modify  the  conditions  of  insurance. 

The  doctrine  of  the  earlier  New  York  cases  has  been  repudiated 
in  later  decisions.  It  was,  indeed,  held  in  Mowry  v.  Agricultural 
Ins.  Co.,  18  N.  Y.  Supp.  834,  64  Hun,  137,  that  the  company  was 
estopped  by  the  insertion  of  false  answers  by  the  agent,  notwith- 
standing the  provision  that  the  company  would  not  be  bound  by 
statements  made  to  the  agent.  This  rule  received  the  approval  of 
the  Court  of  Appeals  in  Sternaman  v.  Metropolitan  Life  Ins.  Co., 
170  N.  Y.  13,  62  N.  E.  763,  57  L.  R.  A.  318,  88  Am.  St.  Rep.  625. 

In  this  connection  see  Wood  v.  American  Fire  Ins.  Co.,  149  N.  Y.  382, 
44  N.  B.  80,  52  Am.  St.  Rep.  733,  where  it  was  held  that  limitations 
on  the  powers  of  agents  do  not  apply  to  matters  which  would  render 
the  contract  void  in  its  inception. 

The  rule  of  these  recent  cases  is  also  the  rule  in  West  Virginia 
(Deitz  V.  Providence  Washington  Ins.  Co.,  31  W.  Va.  851,  8  S.  E. 


FRAUD,  MISTAKE,  OR  NEGLIGENCE  OF  AGENT.  2579 

616,  13  Am.  St.  Rep.  909),  in  Indiana  (Howe  v.  Provident  Fund 
Soc,  7  Ind.  App.  586,  34  N.  E.  830),  and  in  Iowa  (Parno  v.  Iowa 
Merchants'  Mut.  Ins.  Co.,  114  Iowa,  132,  86  N.  W.  210). 

In  Missouri,  as  in  New  York,  the  early  rule  was  that  the  limita- 
tions on  the  power  of  the  agent  to  bind  the  company  (Loehner  v. 
Home  Mut.  Ins.  Co.,  17  Mo.  247)  prevented  an  estoppel  from  aris- 
ing from  the  insertion  of  false  answers. 

The  doctrine  Is  especially  asserted  in  Mensing  v.  American  Ins.  Co.,  36 
Mo.  App.  602 ;  Shoup  v.  Dwelling  House  Fire  Ins.  Co.,  51  Mo.  App. 
286 ;   Lama  v.  Dwelling  House  Ins.  Co.,  51  Mo.  App.  447. 

The  Shoup  Case  was,  however,  expressly  overruled  in  Spring- 
field Steam  Laundry  Co.  v.  Traders'  Ins.  Co.,  151  Mo.  90,  52  S. 
W.  238,  74  Am.  St.  Rep.  521,  and,  as  it  was  based  on  the  Mensing 
Case,  that  was  also  overruled  with  it  (Ross-Langford  v.  Mercantile 
Town  Mut.  Ins.  Co.,  97  Mo.  App.  79,  71  S.  W.  720). 

Reference  may  also  be  made  to  James  v.  Mut.  Reserve  Fund  Life  Ass'n, 
148  Mo.  1,  49  S.  W.  978;  Wolf  v.  Dwelling  House  Ins.  Co.,  80  Mo. 
App.  580. 

As  has  been  already  intimated,  the  basis  of  the  recent  doctrine 
is  that,  as  to  matters  connected  with  the  application,  the  powers 
of  the  agent  cannot  be  affected  by  limitations  contained  in  the  pol- 
icy (Fidelity  Mut.  Fire  Ins.  Co.  v.  Lowe  [Neb.]  93  N.  W.  749). 
Especially  is  this  true  as  to  mutual  companies,  as  the  applicant  for 
insurance  is  not  a  member,  and  cannot  be  bound  by  limitations  in 
the  by-laws,  until  the  policy  is  issued  (National  Mut.  Fire  Ins. 
Co.  V.  Barnes,  41  Kan.  161,  21  Pac.  165).  So,  it  has  been  laid  down 
as  a  general  rule  in  several  jurisdictions  that  limitations  on  the 
power  of  the  agent  to  waive  or  modify  the  conditions  of  insurance 
or  to  bind  the  company  do  not  apply  to  matters  which  would  ren- 
der the  policy  void  in  its  inception,  and  consequently  cannot  affect 
the  result  of  the  insertion  by  the  agent,  either  intentionally  or  by 
mistake,  of  false  answers  in  the  application. 

Mutual  Ben.  Life  Ins.  Co.  v.  Robison,  58  Fed.  723,  7  C.  C.  A.  444,  19 
U.  S.  App.  266,  22  L.  R.  A.  325 ;  Standard  Life  &  Accident  Ins.  Co. 
V.  Fraser,  76  Fed.  705,  22  C.  G.  A.  499;  Phoenix  Ins.  Co.  v.  Wart- 
temberg,  79  Fed.  245,  24  C.  C.  A.  547 ;  German  Ins.  Co.  v.  Horan, 
15  Ky.  Law  Rep.  208;  Tubbs  v.  Dwelling  House  Ins.  Co.,  84  Mich. 
646,  48  N.  W.  296 ;  Springfield  Steam  Laundry  Co.  v.  Traders'  Ins. 
Co.,  151  Mo.  90,  52  S.  W.  238,  74  Am.  St.  Rep.  521 ;  Ross-Langford 
V.  Mercantile  Town  Mut.  Ins.  Co.,  97  Mo.  App.  79,  71  S.  W.  720; 
Blass  V.  Agricultural  Ins.  Co.,  18  App.  Div.  481,  46  N.  Y.  Supp. 
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392;  Mutual  Life  Ins.  Co.  ▼.  Blodgett,  8  Tex.  Civ.  App.  45,  27  S. 
W.  286.  See,  also.  Wood  v.  American  Fire  Ins.  Co.,  14»  N.  T.  382, 
44  N.  B.  80,  52  Am.  St.  Rep.  783 ;  Forward  v.  Continental  Ins.  Co., 
142  N.  Y.  382,  37  N.  E.  615,  25  L.  R.  A.  637 ;  Medley  t.  German  Al- 
liance Ins.  Co.  (W.  Va.)  47  S.  B.  101;  and  the  dissenting  opinion 
in  Maupin  v.  Scottish  Union  National  Ins.  Co.,  53  W.  Va.  557,  45 
S.  E.  1003. 

It  has  been  held  that  where  the  answers  are  warranted  true  "by 
whomsoever  written"  (Maier  v.  Fidelity  Mut.  Life  Ass'n,  78  Fed. 
56'6,  24  C.  C.  A.  239),  or  "whether  written  in  his  own  hand  or 
not"  (Wilkens  v.  Mutual  Reserve  Fund  Life  Ass'n,  54  Hun,  294, 
7  N.  Y.  Supp.  589),  no  estoppel  can  ariSe  from  the  insertion  of 
false  answers  by  the  agent.  But  in  O'Brien  v.  Home  Ben.  Soc, 
117  N.  Y.  310,  22  N.  E.  954,  where  the  stipulation  was  as  in  the 
Wilkens  Case,  the  court  took  the  opposite  view.  So,  too,  in  Ger- 
mania  Life  Ins.  Co.  v.  Lunkenheimer,  127  Ind.  536,  26  N.  E.  1082, 
it  was  held  that  the  company  could  not  treat  as  a  warranty  by  the 
insured  a  false  answer  fraudulently  inserted  in  the  application  by 
the  agent,  notwithstanding  such  a  stipulation.  It  is,  of  course, 
obvious  that  where  the  application  or  policy  provides  that  the  in- 
surer will  be  responsible  for  all  surveys  made  by  its  agent  there  can 
be  no  question  as  to  the  estoppel  of  the  company. 

Roth  V.  City  Ins.  Co.,  20  Fed.  Cas.  1255 ;  Howard  Fire  Ins.  Co.  v.  Bru- 
ner,  23  Pa.  50;  May  v.  Buckeye  Mut  Ins.  Co.,  25  Wis.  291,  3  Am. 
Rep.  76. 

(h)   Agency  for  insnrer  or  insured. 

The  doctrine  of  estoppel  arising  from  the  mistake,  negligence,  or 
fraud  of  the  agent  inserting  false  answers  in  the  application  rests 
on  the  general  rule  that  in  taking  and  filling  out  the  application  the 
agent  is  acting  as  the  agent  of  the  insurer,  and  not  of  the  insured. 

Except  in  a  few  jurisdictions,  to  which  reference  will  be  made  here- 
after, and  cases  where,  from  the  peculiar  facts,  a  different  relation 
must  be  predicated,  this  rule  is  well  established.  The  leading  case 
is  Rowley  v.  Empire  Ins.  Co.,  36  N.  Y.  551,°  where  it  was  said  that, 
even  regarding  the  authority  of  the  agent  in  its  most  limited  sense 
as  authority  "to  take  applications,"  he  must  be  regarded  as  the 
agent  of  the  insurer  in  all  that  pertains  to  the  taking  of  the  applica- 
tion, and  as  acting  within  the  scope  of  his  powers  in  filling  out  that 
paper.    Evidently  the  court  regarded  the  Plumb  Case  as  asserting 

»  See,  also,  *42  N.  T.  557,  and  4  Abb.  Dec.  131. 
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the  same  principle.  The  basis  of  the  rule  is  that  where  an  insur- 
ance company  appoints  an  agent  to  solicit  insurance,  and  furnishes 
him  with  blank  applications,  it  must  be  assumed  that  he  is  vested 
with  the  power  to  fill  up  the  application  in  accordance  with  informa- 
tion furnished  him  by  the  applicant.  For  this  purpose  he  is  the 
agent  of  the  company  (Donnelly  v.  Cedar  Rapids  Ins.  Co.,  70  Iowa, 
693,  28  N.  W.  607).  The  rule  prevails,  though  the  applicant  signs 
the  application  in  blank,  and  leaves  it  for  the  agent  to  fill  out  (Rog- 
ers V.  Phoenix  Ins.  Co.,  121  Ind.  570,  23  N.  E.  498).  Nor  can  it  be 
objected  that  by  trusting  to  the  agent  to  fill  out  the  application  the 
insured  thereby  became  responsible  for  his  acts  (McBride  v.  Re- 
public Fire  Ins.  Co.,  30  Wis.  562). 

These  principles  are  supported  and  Illustrated  by  New  York  Life  Ins. 
Co  V.  Russell,  77  Fed.  94,  23  C.  C.  A.  43 ;  State  Ins.  Co.  v.  Du  Bois, 
7  Colo.  App.  214,  44  Pac.  756;  State  Ins.  Co.  v.  Taylor,  14  Colo. 
499,  24  Pac.  333,  20  Am.  St.  Rep.  281;  Woodbury  Sav.  Bank  & 
Bldg.  Ass'n  V.  Charter  Oak  Fire  &  Marine  Ins.  Co.,  31  Conn.  517; 
Kingston  v.  .aJtna  Ins.  Co.,  42  Iowa,  46;  State  Ins.  Co.  v.  Gray, 
44  Kan.  731,  25  Pac.  197;  German  Ins.  Co.  v.  Miller,  11  Ky.  Law 
Rep.  721 ;  Steele  v.  German  Ins.  Co.,  93  Mich.  81,  53  N.  W.  514,  18 
L.  R.  A.  85;  Shell  v.  German  Ins.  Co.,  60  Mo.  App.  644;  Phoenix 
Ins.  Co.  V.  Owens,  81  Mo.  App.  201;  Ormsby  v.  Laclede  Farmers' 
Mut.  Fire  &  Lightning  Ins.  Co.,  79  S.  W.  733,  105  Mo.  App.  143; 
Bennett  v.  Agricultural  Ins.  Co.,  106  N.  T.  243,  12  N.  E.  609 ;  Mead 
V.  Saratoga  &  W.  Fire  Ins.  Co.,  81  App.  Div.  282,  80  N.  Y.  Supp. 
885 ;  Insurance  Co.  v.  Williams,  39  Ohio  St.  584,  48  Am.  Rep.  474 ; 
Phoenix  Mut.  Fire  Ins.  Co.  v.  Bowersox,  6  Ohio  Cir.  Ct.  R.  1. 

The  leading  life  insurance  case  asserting  this  principle  is  Union 
Mut.  Life  Ins.  Co.  v.  Wilkinson,  13  Wall.  222,  20  L.  Ed.  617,  where 
it  was  said  that  where  agents  acting  for  the  company  at  a  distance 
from  its  principal  place  of  business,  and  without  known  limitation  • 
on  their  authority  in  soliciting  insurance,  undertake  to  prepare  the 
application  of  the  insured,  or  make  any  representations  to  the  in- 
sured as  to  the  character  or  effect  of  the  statements  of  the  applica- 
tion, they  will  be  regarded,  in  doing  so,  as  the  agents  of  the  insur- 
ance companies,  and  not  of  the  insured.  And  for  this  purpose  the 
medical  examiner  will  also  be  regarded  as  the  agent  of  the  insurer 
(Grattan  v.  Metropolitan  Life  Ins.  Co.,  80  N.  Y.  281,  36  Am.  Rep. 
617). 

For  further  authority  on  these  points,  reference  may  be  made  to  Frank- 
lin Life  Ins.  Co.  v.  Galligan.  71  Ark.  295,  73  S.  W.  102,  100  Am. 
St.  Rep.  73;  La  Marche  v.  New  York  Life  Ins.  Co.,  126  Cal.  498, 
68  Pac.  1053;    Arnhorst  v.  National  Union,  179  111.  486,  53  N.  B. 
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088 ;  Tarpey  v.  Security  Trust  Co.,  80  111.  App.  378,  affirmed  In  182 
111.  52,  54  N.  B.  1041 ;  Mowry  v.  Rosendale,  74  N.  Y.  360 ;  Sterna- 
man  V.  Metropolitan  Life  Ins.  Co.,  170  N.  Y.  13,  62  N.  E.  763,  57  L. 
K.  A.  318,  88  Am.  St.  Rep.  625.  And  see  Flynn  v.  Equitable  Life 
Assur.  Soc,  78  N.  Y.  568,  34  Am.  Rep.  561. 

Though  the  general  rule  is  not  accepted  in  Rhode  Island,  it  was 
held  in  Leonard  v.  New  England  Mut.  Life  Ins.  Co.,  22  R.  I.  519, 
48  Atl.  808,  and  Leonard  v.  State  Mut.  Life  Assur.  Co.,  24  R.  I.  7, 
51  Atl.  1049,  96  Am.  St.  Rep.  698,  that  the  examiner  is  the  agent  of 
the  insurer  when  the  rules  of  the  company  require  him  to  fill  out 
the  medical  certificate  in  his  own  handwriting. 

The  rule  applies  also  where  the  one  filling  out  the  application  is 
a  subagent,  or  even  a  clerk  of  the  agent. 

Syndicate  Ins.  Co.  v.  Catchings,  104  Ala.  176,  16  South.  46;  Woodbury 
Sav.  Bank  &  Building  Ass'n  v.  Charter  Oak  Fire  &  Marine  Ins.  Co., 
31  Conn.  517 ;  Otte  v.  Hartford  Life  Ins.  Co.,  88  Minn.  423,  93  N. 
W.  608,  97  Am.  St.  Rep.  532. 

So,  too,  where  an  agent  applies  to  other  and  general  agents  for 
insurance,  the  latter  are  not  agents  of  the  insured  (South  Bend  Toy 
Mfg.  Co.  V.  Dakota  Fire  &  Marine  Ins.  Co.,  2  S.  D.  17,  48  N.  W. 
310) ;  and  an  agent  who,  being  unable  to  place  in  companies  rep- 
resented by  him  the  whole  amount  of  insurance  applied  for,  obtains 
part  of  it  from  other  companies  through  their  agents,  becomes  the 
agent  of  such  companies  (McGraw  v.  Germania  Fire  Ins.  Co.,  54 
Mich.  145,  19  N.  W.  927).  Even  where  the  one  taking  the  applica- 
tion had  absolutely  no  authority  from  the  company,  a  ratification 
of  his  acts  will  constitute  him  the  company's  agent,  so  as  to  estop 
the  company  to  set  up  misstatements  attributable  to  him  (Landes 
V.  Safety  Fire  Ins.  Co.,  190  Pa.  536,  42  Atl.  961). 

The  leading  case  in  opposition  to  the  foregoing  principles  is  Wil- 
son V.  Conway  Fire  Ins.  Co.,  4  R.  I.  141.  In  this  case  stress  was 
laid  on  the  fact  that  agent  was  authorized  only  to  "receive"  and 
"transmit"  applications  for  insurance,  and  it  was  held  that  he  had 
no  authority  to  fill  out  applications.  It  was,  therefore,  said  that 
though  he  was  the  agent  of  the  company  in  transmitting  applica- 
tions, so  that  the  company  would  be  bound  by  his  acts  if  he  sent  in 
the  wrong  application,  he  was  the  agent  of  the  insured  if  he  un- 
dertook to  fill  out  an  application,  so  that  the  insured,  and  not  the 
company,  was  responsible  for  any  errors  due  to  his  mistakes  or 
negligence.    This  view  of  the  relation  between  the  insured  and  the 
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agent  filling  out  the  application  has  been  reasserted  in  Rhode  Is- 
land, and  is  the  doctrine  of  the  Massachusetts  courts  as  well. 

Reference  may  be  made  to  Holmes  v.  Charlestown  Mut.  Fire  Ins.  Co., 
10  Mete.  (Mass.)  211,  43  Am.  Dec.  428;  Liberty  Hall  Ass'n  v.  Housa- 
tonic  Mut.  Fire  Ins.  Co.,  7  Gray  (Mass.)  261;  Reed  v.  Equitable 
Fire  &  Marine  Ins.  Co.,  17  R.  I.  785,  24  Atl.  833,  18  L.  R.  A.  496; 
O'Rourke  v.  John  Hancock  Life  Ins.  Co.,  23  R.  I.  457,  50  Atl.  834, 
57  L.  R.  A.  496,  91  Am.  St.  Rep.  643.  But  see  Leonard  v.  State  Mut. 
Life  Assur.  Co.,  24  R.  I.  7,  51  Atl.  1049,  96  Am.  St.  Rep.  698,  and 
Leonard  v.  New  England  Mut.  Life  Ins.  Co.,  22  R.  I.  519,  48  Atl. 
808,  where  the  rules  of  the  company  required  that  the  medical  ex- 
aminer should  fill  out  the  medical  certificate.  That  the  agent  was 
agent  for  the  insured  In  filling  out  the  application  was  also  the 
early  doctrine  in  New  York.  Smith  v.  Empire  Ins.  Co.,  25  Barb. 
497;  Wilkens  v.  Mutual  Reserve  Fund  Life  Ass'n,  54  Hun,  294,  7 
N.  Y.  Supp.  589 ;  Flynn  v.  Equitable  Life  Assur.  Soc,  67  N.  T.  500, 
23  Am.  Rep.  134,  reversing  7  Hun,  387.  On  the  second  appeal  in 
the  Plynn  Case  (78  N.  T.  568,  34  Am.  Rep.  561)  it  was  held  that 
there  was  evidence  tending  to  show  that  the  medical  examiner  was 
the  agent  of  the  insurer,  and  not  of  the  insured. 

In  Kibbe  v.  Hamilton  Mut.  Ins.  Co.,  11  Gray  (Mass.)  163,  it  was 
held  that  by  accepting  the  policy  the  insured  ratified  and  adopted 
the  statements  in  the  application  which  had  been  filled  out  by  the 
agent;  and  the  same  view  was  expressed  in  Richardson  v.  Maine 
Ins.  Co.,  46  Me.  394,  74  Am.  Dec.  459. 

Where  the  application  for  insurance  is  made  through  a  broker, 
the  insured  is  bound  by  the  statements  therein  if  the  broker  acts  a? 
his  agent,  but  otherwise  if  he  acts  as  agent  for  the  insurer  (Com- 
mercial Union  Assur.  Co.  v.  Elliott  [Pa.]  13  Atl.  970).  The  fea- 
ture on  which  the  court  in  Chase  v.  Hamilton  Ins.  Co.,  20  N.  Y.  52, 
distinguished  that  case  from  the  Plumb  Case,  was  that  the  court 
regarded  the  broker  as  the  agent  of  the  insured.  This  is  indeed  the 
general  rule  as  to  brokers  (Sellers  v.  Commercial  Fire  Ins.  Co.,  105 
Ala.  282,  16  South.  798),  even  though  the  broker  receives  a  commis- 
sion from  the  company  (Penniston  v.  Union  Cent.  Life  Ins.  Co.,  7 
Ohio  Dec.  678,  4  Wkly.  Law  Bui.  935).  But  the  company  may  by 
its  acts  constitute  the  broker  its  agent  (Atlantic  Ins.  Co.  v.  Wright, 
22  111.  462) ;  as,  for  instance,  where  the  company's  authorized  agent 
employs  the  broker  to  secure  the  application  (Mullin  v.  Vermont 
Mut.  Fire  Ins.  Co.,  58  Vt.  113,  4  Atl.  817). 

(i)    Same — Effect  of  provisions  of  application  or  policy. 

The  insurance  companies  have  attempted  to  fix  the  responsibility 
for  false  answers  on  the  insured  by  special  provisions  in  the  appli- 
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cation  or  the  policy.  These  provisions  axe  sometimes  in  the  form 
of  a  recital  that  the  application  is  made  by  the  insured  or  his  proper 
agent,  and  sometimes  in  the  form  of  a  stipulation  that  any  person 
other  than  the  insured  procuring  the  insurance  shall  be  deemed  the 
agent  of  the  insured,  and  not  of  the  insurer.  In  most  jurisdic- 
tions these  and  like  provisions  of  the  application  or  policy  are  re- 
garded as  ineffectual  to  render  the  insured  responsible  for  the  mis- 
take, negligence,  or  fraud  of  one  who  is  in  fact  the  agent  of  the 
insurer.  The  legal  status  of  such  an  agent  cannot  be  changed  by 
such  stipulations  (Coles  v.  Jefiferson  Ins.  Co.,  41  W.  Va.  2'61,  23  S. 
E.  732).  The  average  man  vsrould  scarcely  construe  such  a  clause 
as  referring  to  one  who  was  the  recognized  agent  of  the  insurer 
(Planters'  Ins.  Co.  v.  Myers,  55  Miss.  479,  30  Am.  Rep.  521),  and  it 
must  therefore  be  regarded  as  having  reference  to  persons  other 
than  the  duly  authorized  agent  of  the  company  (Sullivan  v.  Phoenix 
Ins.  Co.,  34  Kan.  170,  8  Pac.  112).  Such  stipulations  have,  indeed, 
in  some  cases  (Howe  v.  Provident  Fund  Soc,  7  Ind.  App.  586,  34  N. 
E.  830),  been  regarded  as  mere  attempts  to  evade  the  law  of  agency, 
to  contract  that  a  thing  known  to  exist  does  not  exist,  and,  in  so  far 
as  they  are  intended  to  protect  the  insurance  company  against  the 
results  of  its  own  negligence,  they  are  contrary  to  public  policy 
(Sternaman  v.  Metropolitan  Life  Ins.  Co.,  63  N.  E.  763, 170  N.  Y.  13, 
57  L.  R.  A.  318,  88  Am.  St.  Rep.  625). 

For  further  Illustrations  of  these  principles,  reference  may  be  made 
to  Sprott  V.  New  Orleans  Iris.  Ass'n,  53  Ark.  215,  13  S.  W.  799; 
Commercial  Ins.  Co.  v.  Ives,  56  111.  402 ;  Eoyal  Neighbors  of  Amer- 
ica V.  Boman,  177  111.  27,  52  N.  E.  264,  69  Am.  St  Rep.  201 ;  Insur- 
ance Co.  of  Pennsylvania  v.  O'Connell,  34  111.  App.  357 ;  Metropoli- 
tan Life  Ins.  Co.  v.  Larson,  85  111.  App.  143;  Fidelity  &  Casualty 
Co.  V.  Oehne,  94  111.  App.  117;  Boetcher  v.  Hawkeye  Ins.  Co.,  47 
Iowa,  253;  Continental  Ins.  Co.  v.  Pearce,  39  Kan.  396,  18  Pac. 
291,  7  Am.  St.  Rep.  557 ;  Kausal  v.  Minnesota  Farmers'  Mut.  Fire 
Ins.  Ass'n,  31  Minn.  17,  16  N.  W.  430,  47  Am.  St  Rep.  776 ;  Lewis 
V.  Mutual  Reserve  Fund  Life  Ass'n  (Miss.)  27  South.  649;  Rosen- 
crans  v.  North  American  Ins.  Co.,  66  Mo.  App.  352;  Gates  v.  Penn 
Fire  Ins.  Co.,  10  Hun  (N.  Y.)  489;  Amazon  Ins.  Co.  v.  Mclntyre, 
7  Ohio  Dec.  577,  3  Wkly.  Law  Bui.  21;  Bilenberger  v.  Protective 
Mut.  Fire  Ins.  Co.,  89  Pa.  464;  Klster  v.  Lebanon  Mut.  Ins.  Co., 
128  Pa.  553,  18  Atl.  447,  5  L.  R.  A.  646,  15  Am.  St.  Rep.  696 ;  Meyers 
T.  Lebanon  Mut  Ins.  Co.,  156  Pa.  420,  27  Atl.  39;  Deitz  v.  Provi- 
dence Washington  Ins.  Co.,  31  W.  Va.  851,  8  S.  B.  616,  13  Am.  St 
Rep.  909 ;  Gana  v.  St  Paul  Fire  &  Marine  Ins.  Co.,  43  Wis.  108,  28 
Am.  Rep.  535. 
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In  Gates  v.  Penn  Fir&  Ins.  Co.,  10  Hun  (N.  Y.)  489,  stress  was 
laid  on  the  fact;  that  the  condition  was  contained  in  the  policy,  and 
could  not,  therefore,  have  been  known  to  the  insured  when  the  ap- 
plication was  made.  This  seems  also  to  have  been  regarded  as  a 
factor  in  Kausal  v.  Minnesota  Farmers'  Mut.  Fire  Ins.  Ass'n,  31 
Minn.  17,  16  N.  W.  430,  47  Am.  Rep.  776.  Whether  contained  in 
the  policy  or  in  the  application  was  regarded  as  unimportant  in 
Kabok  V.  Phoenix  Mut.  Life  Ins.  Co.,  51  Hun,  639,  4  N.  Y.  Supp. 
718. 

The  doctrine  of  the  foregoing  cases  is  not  approved  in  Massa- 
chusetts (Wood  v.  Firemen's  Fire  Ins.  Co.,  126  Mass.  316)  or  in 
New  Jersey  (Dimick  v.  Metropolitan  Life  Ins.  Co.,  69  N.  J.  Law, 
384,  55  Atl.  291,  62  L.  R.  A.  774).  It  has  been  denied  in  Hubbard 
V.  Mutual  Reserve  Fund  Life  Ass'n  (C.  C.)  80  Fed.  681,  on  the 
authority  of  the  Fletcher  Case,  but  the  question  was  not  presented 
in  that  case.  The  doctrine  has  been  qualified  where  the  statements 
contained  in  the  application  are  warranted,  whether  written  by  the 
applicant  or  not  (Sun  Fire  Office  v.  Wich,  6  Colo.  App.  103,  39  Pac. 
587) 

(j)   Same— The  New  Tork  oases. 

The  courts  of  New  York,  in  their  desire  to  follow  precedent  and 
at  the  same  time  do  substantial  justice,  have  been  led  into  the  mak- 
ing of  distinctions  not  supported  by  actual  differences,  and  no  little 
confusion  has  resulted.  In  two  of  the  earliest  cases  involving  the 
effect  of  the  so-called  agency  clause,  opposite  conclusions  were 
reached.  Thus,  in  Sexton  v.  Montgomery  County  Mut.  Ins.  Co., 
9  Barb.  191,  the  court  regarded  the  insured  as  bound  by  an  omission 
of  the  solicitor  taking  the  application,  in  view  of  a  provision  in  the 
policy  that  for  the  purpose  of  taking  the  application  the  surveyor 
should  be  deemed  the  agent  of  the  applicant.  Yet  in  Masters  v. 
Madison  Co.  Mut.  Ins.  Co.,  11  Barb.  624,  where  the  by-laws  pro- 
vided that  the  person  making  the  survey  should  be  deemed  the 
agent  of  the  applicant,  the  court  held  that  the  company  could  not 
escape  liability  on  that  ground,  and  that  the  agent  remained  the 
agent  of  the  insurer,  notwithstanding  the  by-law.  Both  of  these 
companies  were  mutual  companies,  but  in  neither  case  is  this  fact 
given  any  weight. 

The  first  authoritative  pronouncement  as  to  the  effect  of  the 
agency  clause  where  false  answers  were  due  to  the  mistak€  or  neg- 
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ligence  of  the  agent,  was  in  Rohrbach  v.  Germania  Fire  Ins.  Co., 
62  N.  Y.  47,  20  Am.  Rep.  451.  The  stipulation  in  the  policy  was 
that  any  person  other  than  the  insured  procuring  the  insurance 
should  be  deemed  the  agent  of  the  insured,  and  the  court  held  that 
the  insured  was,  under  such  clause,  bound  by  the  acts  of  the  agent 
filling  out  the  application.  The  rule  thus  announced  was  approved 
in  Alexander  v.  Germania  Fire  Ins.  Co.,  66  N.  Y.  464,  23  Am.  Rep. 
76,  though  the  question  involved  was  imputability  of  knowledge, 
and  not  insertion  of  false  answers.  Notwithstanding  these  de- 
cisions by  the  Court  of  Appeals,  the  Supreme  Court  in  Gates  v. 
Penn  Fire  Ins.  Co.,  10  Hun,  489,  held  that  such  a  provision,  being 
contained  only  in  the  policy,  and  therefore  unknown  to  the  ap- 
plicant when  the  application  was  made,  could  not  bind  him. 

In  a  subsequent  case — ^Kabok  v.  Phoenix  Mut.  Life  Ins.  Co.,  51  Hun, 
639,  4  N.  Y.  Supp.  718 — It  was  said  to  be  immaterial  whether  the 
stipulation  was  in  the  policy  or  the  application,  and  that  It  was 
binding  on  the  insured  in  either  casa 

About  the  same  time  the  case  of  Sprague  v.  Holland  Purchase 
Ins.  Co.,  69  N.  Y.  128,  was  decided.  In  addition  to  the  agency 
clause,  the  policy  contained  a  provision  that  the  application  should 
be  made  out  by  the  company's  authorized  agent.  The  court  justly 
regarded  these  provisions  as  inconsistent,  and  held,  therefore,  that 
theagency  clause  was  not  effective  to  make  the  agent  the  agent  of 
the  insured,  so  as  to  place  on  the  insured  the  responsibility  for  the 
false  answers.  This  case  was  followed  and  approved  in  Whited  v. 
Germania  Fire  Ins.  Co.,  76  N.  Y.  415,  32  Am.  Rep.  330,  wherein  a 
different  issue  was,  however,  involved.  The  principle  that  the  so- 
called  "agency  clause"  was  ineffectual  to  change  the  status  of  an 
agent  of  the  company  was  also  definitely  laid  down  in  Patridge  v. 
Commercial  Fire  Ins.  Co.,  17  Hun,  95,  where  the  agent  had  omitted 
to  insert  in  the  policy  a  correct  description  of  the  interest  of  the 
insured,  though  it  was  disclosed  to  him,  and  the  clause  was  con- 
demned in  unmeasured  terms. 

The  Patridge  Case  was  decided  in  1879,  and  the  exact  question  as 
to  the  effect  of  the  mistake  or  negligence  of  the  agent  in  filling  the 
application  does  not  appear  to  have  been  raised  again  until  1888, 
when  it  was  again  considered  in  Smith  v.  Home  Ins.  Co.,  47  Hun, 
30.  The  court  recognized  the  authority  of  the  Rohrbach  Case,  but 
held  that  the  doctrine  there  laid  down  should  be  limited  to  the  facts 
there  presented;  that,  conceding  that  in  the  acts  of  submitting  in- 
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quiries  and  taking  answers  embraced  in  the  application  the  person 
performing  those  acts  may,  by  virtue  of  the  agency  clause,  be 
treated  as  the  agent  of  the  insured,  such  relation  would  not  arise, 
under  the  clause,  in  respect  to  communications  made  to  him  of 
other  matters  not  covered  by  the  application.  The  rule  laid  down 
in  the  Rohrbach  Case  was  approved  and  followed  without  qualifica- 
tion in  Kabok  v.  Phoenix  Mut.  Life  Ins.  Co.,  51  Hun,  639,  4  N.  Y. 
Supp.  718,  and  Wilkens  v.  Mutual  Reserve  Fund  Life  Ass'n,  54 
Hun,  294,  7  N.  Y.  Supp.  589.  In  Bushaw  v.  Women's  Mut.  Ins. 
&  Ace.  Co.,  55  Hun,  607,  8  N.  Y.  Supp.  423,  the  stipulation  was  that 
"the  agent  securing  the  application  shall  be  deemed  the  agent  of 
the  applicant  only."  The  court  held  that  the  words  in  the  condition 
as  to  the  agency  must  be  construed  as  applicable  to  such  agent  as 
could  be  the  agent  of  the  applicant,  such  as  an  insurance  broker  or 
soliciting  agent  who  does  not  in  the  act  of  solicitation  represent 
the  company,  and  who  owes  the  company  no  duties.  They  cannot 
be  construed  so  as  to  make  the  company's  agent  the  agent  of  the 
insured  in  a  matter  in  which  their  interests  were  adverse.  That 
the  agency  clause  was  not  effective  to  render  the  insured  respon- 
sible for  the  mistakes  of  the  agent  was  also  asserted  in  Mowry  v. 
Agricultural  Ins.  Co.,  64  Hun,  145,  18  N.  Y.  Supp.  834,  probably  on 
the  authority  of  the  Sprague  Case,  as  the  policy  also  bore  an  in- 
dorsement of  the  name  of  the  agent,  designating  him  as  agent  of 
the  company. 

The  Supreme  Court  (First  Department)  returned  to  the  doc- 
trine of  the  Rohrbach  Case  in  Bernard  v.  United  Life  Ins.  Ass'n, 
43  N.  Y.  Supp.  527,  14  App.  Div.  142,  reversing  17  Misc.  Rep.  115, 
39  N.  Y.  Supp.  356,*  and  again  laid  down  the  rule  that  false  an- 
swers in  an  application  are  imputable  to  the  insured,  though  will- 
fully inserted  by  the  agent  without  the  applicant's  knowledge, 
where  the  application  provides  that  the  person  procuring  the  ap- 
plication and  the  medical  examiner  should  be  regarded  as  agent  for 
the  applicant,  and  not  for  the  company.  Shortly  after  the  decision 
in  the  Bernard  Case,  the  question  came  up  in  the  Second  Depart- 
ment in  O'Farrell  v.  Metropolitan  Life  Ins.  Co.,  22  App.  Div.  495, 
48  N.  Y.  Supp.  199.  The  court  expressed  the  opinion  that  on  gen- 
eral principles  an  agent  of  the  company  taking  an  application  was 
acting  as  agent  of  the  insurer,  and  not  of  the  insured,  and  that  the 

*  For  other  reports  showing  the  ju-  Supp.  223,  11  Misc.  Rep.  441 ;  33  N. 
dicial  history  of  this  case,  see  28  N.  T.  Y.  Supp.  22,  12  Misc.  Rep.  10,  and  37 
Supp.  756,  8  Misc.  Rep.  499 ;   32  N.  Y.      N.  Y.  Supp.  1143,  15  Misc.  Rep.  694. 
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latter  should  not  be  held  responsible  for  his  mistake,  negligence,  or 
fraud ;  that  this  was  true  notwithstanding  the  application  contained 
the  agency  clause;  that  such  a  clause  comes  dangerously  near 
violating  the  principles  of  sound  public  policy.  The  decision  was 
not  based  on  this  opinion,  however.  While  refusing  to  commit  it- 
self to  the  doctrine  of  the  Bernard  Case,  the  court  conceded  its  au- 
thority, and  distinguished  it  from  the  present  case.  The  stipula- 
tion in  the  present  case  was  that  "it  is  agreed  and  warranted  that 
this  application  has  been  made  prepared  and  written  by  the  ap- 
plicant, or  by  his  own  proper  agent."  The  court  held  that  this 
contemplated  the  making  of  the  application  by  the  applicant  or  by 
some  third  person  who  could  properly  be  his  agent ;  that  it  did  not 
refer  to  an  agent  of  the  company;  and  that,  if  an  agent  of  the 
company  did  actually  prepare  the  application,  it  must  be  regarded 
as  a  waiver  of  the  clause.  Moreover,  the  application  was  indorsed 
with  the  name  of  the  person  preparing  the  application,  designating 
him  as  the  agent  of  the  company.  The  court  regards  the  case, 
therefore,  as  within  the  doctrine  of  the  Sprague  and  Bushaw  Cases. 
The  state  of  the  law  up  to  this  point  may  be  summarized  as  fol- 
lows :  In  the  absence  of  other  and  qualifying  clauses,  a  stipulation 
in  either  the  policy  or  application  that  the  person,  other  than  the 
insured,  procuring  the  insurance,  shall  be  deemed  the  agent  of  the 
insured,  is  effective  to  constitute  even  an  agent  of  the  company 
the  agent  of  the  insured  for  the  purpose  of  preparing  the  applica- 
tion, so  as  to  make  the  insured  responsible  for  any  false  answers 
therein,  though  they  are  due  to  the  mistake,  negligence,  and  fraud 
of  such  agent. 

Rohrbach  v.  Germanla  Fire  Ins.  Co.,  62  N.  T.  47,  20  Am.  Rep.  451; 

Alexander  v.  Germanla  Fire  Ins.  Co.,  66  N.  T.  464,  23  Am.  Rep.  76 ; 

Kabok  v.  Phoenix  Mut.  Life  Ins.  Co.,  51  Hun,  639,  4  N.  Y.  Supp. 

718;    Wllkens  v.  Mutual  Reserve  Fund  Life  Ass'n,  54  Hun,  294^ 

7  N.  X.  Supp.  589;    Bernard  v.  United  Life  Ins.  Ass'n,  43  N.  T. 

Supp.  527,  14  App.  Dlv.  142,  reversing  17  Misc.  Rep.  115,  39  N.  T. 

Supp.  356. 
The  contrary  doctrine  is  asserted  In  Gates  v.  Penn  Fire  Ins.  Co.,  10 

Hun,  489 ;  Patridge  v.  Commercial  Fire  Ins.  Co.,  17  Hun,  95 ;  Smith 

V.  Home  Ins.  Co.,  47  Hun,  30. 

If,  however,  in  addition  to  a  clause  providing  that  the  person  pre- 
paring the  application  shall  be  deemed  the  agent  of  the  insured, 
there  are  recitals  designating  such  person  as  the  agent  of  the  com- 
pany, the  effect  of  the  clause  is  neutralized,  and  an  agent  of  the 
company  does  not,  by  virtue  of  the  clause,  become  the  agent  of  the 
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insured  as  to  matters  connected  with  the  preparation  of  the  applica- 
tion. 

Sprague  v.  Holland  Purchase  Ins.  Co.,  69  N.  T.  128;  Whlted  v.  Ger- 
manla  Fire  Ins.  Co.,  76  N.  Y.  415,  32  Am.  Rep.  330 ;  Mowry  v.  Agri- 
cultural Ins.  Co.,  64  Hun,  145,  18  N.  Y.  Supp.  834;  O'Farrell  v. 
Metropolitan  Life  Ins.  Co.,  22  App.  Div.  495,  48  N.  Y.  Supp.  199. 

And  it  is  contended  in  some  late  cases  that  the  stipulations  refer 
only  to  persons  other  than  the  authorized  agents  of  the  insurer, 
such  as  brokers  and  third  persons  not  in  the  employ  of  the  insur- 
ance company. 

Bushaw  V.  Women's  Mut.  Ins.  &  Ace,  Co.,  55  Hun,  607,  8  N.  Y.  Supp. 
423;  O'Farrell  v.  Metropolitan  Life  Ins.  Co.,  48  N.  Y.  Supp.  199, 
22  App.  DiT.  495. 

The  latest  pronouncement  of  the  Court  of  Appeals  is  that  con- 
tained in  Sternaman  v.  Metropolitan  Life  Ins.  Co.,  170  N.  Y.  13, 
€?,  N.  E.  763,  57  L.  R.  A.  318,  88  Am.  St.  Rep.  625,  reversing  63  N. 
Y.  Supp.  674,  49  App.  Div.  473.  The  stipulation  in  this  case  was 
that  the  persons  who  wrote  the  answers  and  statements  in  the  ap- 
plication were  the  agents  of  the  insured  for  that  purpose,  and  not 
the  agents  of  the  company.  The  insurer  attempted  to  escape  re- 
sponsibility for  false  answers  inserted  in  that  part  of  the  applica- 
tion filled  out  by  the  medical  examiner  by  the  contention  that  the 
stipulation  referred  to  made  the  medical  examiner  the  agent  of  the 
insured.  The  court  declined  to  give  the  stipulation  this  effect. 
Justice  Vann,  speaking  for  the  court,  reasoned  that  the  power  to 
contract  is  not  unlimited,  but  restrictions  are  placed  upon  the  right 
by  legislation,  by  public  policy,  and  by  the  nature  of  things.  Par- 
ties cannot  make  a  binding  contract  in  violation  of  law  or  of  public 
policy,  nor  can  they  in  the  same  instrument  say  that  a  thing  does 
exist  and  that  it  does  not  exist.  The  medical  examiner  was  se- 
lected, employed,  and  paid  by  the  company,  and,  while  the  insured 
could  neither  direct  nor  control  him,  the  company  could  and  did. 
The  insured  made  no  contract  with  the  examiner,  and  was  under  no 
obligation  to  pay  him  for  his  services.  As  between  the  examiner 
and  the  insured  the  relation  of  principal  and  agent  did  not  exist, 
while  as  between  the  examiner  and  the  company  that  relation  did 
exist  by  operation  of  law.  The  law,  when  applied  to  the  facts, 
made  the  physician  the  agent  of  the  company,  and  not  of  the  in- 
sured. Can  it  be  held  that,  as  the  insured  agreed  that  the  physician 
was  his  agent,  he  became  such  in  spite  of  the  law  and  the  facts? 
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While  the  contract  between  the  physician  and  the  company  was 
still  in  existence,  the  latter  agreed  with  the  third  party  only  that 
the  contract  did  not  in  fact  exist  between  the  two  parties  who 
made  it,  but  did  exist  between  the  two  parties  who  did  not  make  it. 
This  was  not  possible  by  any  form  of  words.  Under  such  circum- 
stances, an  agreement  that  the  physician  was  the  agent  of  the  in- 
sured was  like  an  agreement  that  the  company  or  its  president  was 
his  agent.  It  was  in  contradiction  of  every  act  of  the  parties  and 
of  every  fact  known  to  either.  The  medical  examiner  was  the  agent 
of  the  company  in  making  the  examination,  recording  the  answers, 
and  reporting  them  to  the  company,  and^sound  public  policy  pro- 
hibits the  company  from  stipulating  for  immunity  from  the  conse- 
quences of  its  own  negligence,  or,  what  is  the  same  thing,  the  neg- 
ligence of  its  agent.  This  result  is  not  affected  by  the  warranty 
that  the  answers  were  true  and  correctly  recorded,  nor  by  the 
stipulation  that  no  information  or  statement  not  contained  in  the 
application  shall  be  binding  on  the  company  or  modify  or  alter  the 
warranties.  The  court  relies  on  the  O'Farrell  Case  and  the 
Sprague  Case. 

Though  Justice  Vann  apparently  draws  a  distinction  between  the 
medical  examiner  and  an  ordinary  soliciting  agent,  in  that  he  re- 
marks that  there  is  a  difference  in  the  nature  of  the  work  of  filling 
out  an  application  to  be  signed  by  the  insured  and  the  filling  out  of 
a  blank  furnished  for  the  special  use  of  the  medical  examiner,  it  is 
difficult  to  see  why  the  reasoning  on  which  the  decision  that  the 
medical  examiner  is  not  made  the  agent  of  the  insured  by  the 
agency  clause  is  based  is  not  equally  applicable  in  the  case  of  a 
soliciting  agent.  That  this  is  the  reasonable  interpretation  of  the 
opinion  is  shown  by  the  case  of  Reilly  v.  Empire  Life  Ins.  Co.,  90 
N.  Y.  Supp.  866,  99  App.  Div.  535,  decided  by  the  Supreme  Court 
for  the  Second  Department.  In  this  case  the  answers  in  the  ap- 
plication were  written  by  the  soliciting  agent.  The  court  calls  at- 
tention to  the  fact  that,  in  relation  to  the  solicitor,  the  language 
used  in  reference  to  the  medical  examiner  in  the  Sternaman  Case 
is  equally  applicable,  in  that  the  company  "created  the  relation  of 
agency  between  him  and  itself  by  employing  him,  paying  him,  etc. 
It  alone  could  discharge  him,  and  to  it  alone  was  he  responsible  for 
disobedience  or  negligence."  Equally  applicable  to  the  employ- 
ment of  the  solicitor  is  this  language  used  in  the  Sternaman  Case: 
"Thus,  we  have  an  agency  between  the  company  and  the  examiner 
established  by  mutual  agreement,  with  the  right  on  the  one  hand 
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to  instruct,  to  discharge,  and  to  hold  liable  for  default,  and  on  the 
other  to  compel  payment  for  services  rendered.  Hence  what  the 
examiner  did  in  the  course  of  his  employment  the  company  did." 
In  the  view  of  the  court,  no  distinction  can  be  made  between  the 
two  classes  of  agents,  and  the  rule  announced  in  the  Sternaman 
Case  relative  to  the  medical  examiner  is  applicable  to  the  employ- 
ment of  the  solicitor.  Three  of  the  five  judges  concur  in  this  opin- 
ion. In  the  opinion  of  the  other  two  the  distinction  referred  to  in 
the  Sternaman  Case  was  controlling,  and  was  in  effect  an  approval 
of  the  doctrine  of  the  Bernard  Case. 

(k)    Same — Statutory  provisions. 

In  several  states  statutes  have  been  adopted  declaring  who  shall 
be  considered  agents  in  respect  of  transactions  relating  to  the  con- 
tract. Thus,  an  Iowa  statute  (Laws  1880,  c.  211,  §  1)  declares  that 
"any  person  who  shall  hereafter  solicit  insurance,  or  procure  ap- 
plications therefor,  shall  be  held  to  be  the  soliciting  agent  of  the  in- 
surance company  or  association  issuing  a  policy  on  such  applica- 
tion, or  a  renewal  thereof,  anything  in  the  application  or  policy  to 
the  contrary  notwithstanding."  Under  this  statute  stipulations 
that  the  person  taking  the  application  shall  be  deemed  the  agent  of 
the  insured  are  inoperative,  and  will  not  relieve  the  company  from 
responsibility  for  the  mistake  or  negligence  of  its  solicitor  in  filling 
out  an  application  (Jamison  v.  State  Ins.  Co.,  85  Iowa,  229,  52  N. 
W.  185).  The  statute  was  relied  on  in  the  leading  case  of  Con- 
tinental Life  Ins.  Co.  v.  Chamberlain,  132  U.  S.  304,  10  Sup.  Ct. 
87,  33  L.  Ed.  341,  the  case  being  distinguished  from  the  Fletcher 
Case  because  of  the  statutory  provision. 

The  statute  was  applied  In  Mutual  Benefit  Life  Ins.  Co.  v.  Robison  (C. 
C.)  54  Fed.  580,  and  was  regarded  as  governing  State  Ins.  Co.  v.  Du 
Bols,  7  Colo.  App.  214,  44  Pac.  756,  on  the  theory  that  the  contract 
was  an  Iowa  contract,  and  therefore  governed  by  the  law  of  that 
Btate. 

The  Maine  statute  (St.  1861,  c.  34,  §  2)  provided  that  "an  agent 
authorized  by  an  insurance  company  to  receive  applications  for  in- 
surance *  *  *  or  whose  name  shall  be  borne  on  the  policy 
shall  be  deemed  the  agent  of  the  company  in  all  matters"  relating 
to  the  contract,  and  it  was  further  provided  that  any  application  for 
insurance  drawn  by  such  agent  should  be  conclusive  on  the  com- 
pany but  not  on  the  insured.     Under  such  statute  it  has  been  held 
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that  the  insurer  is  responsible  for  the  mistakes  of  the  agent  filling 
out  the  application. 

Reference  may  be  made  to  Emery  v.  Fiscataqua  Fire  &  Marine  Ins.  Co., 
52  Me.  322;  Caston  v.  Monmouth  M.  F.  Ins.  Co.,  54  Me.  170; 
Thayer  v.  Providence  Ins.  Co.,  70  Me.  531. 

In  this  connection  reference  may  also  be  made  to  Davis  v.  Mtna.  Mut. 
Fire  Ins.  Co.,  67  N.  H.  335,  39  Atl.  902,  where  the  contract  was  con- 
strued as  a  Massachusetts  contract,  and  therefore  not  governed  by 
the  New  Hampshire  statute  (Gen.  Laws,  c.  172,  §  3 ;  Laws  1879,  c. 
13). 

In  New  York  Life  Ins.  Co.  v.  Russell,  J7  Fed.  94,  23  C.  C.  A.  43, 
a  statute  of  Nebraska  (Comp.  St.  1893,  "^c,  16,  §  8)  providing  that 
any  person  who  shall  receive  or  receipt  for  money  for  an  insurance 
policy,  or  shall  in  any  way  cause  a  contract  of  insurance  to  be  made 
for  or  on  account  of  an  insurance  company,  shall  be  deemed,  to 
all  intents  and  purposes,  an  agent  of  such  company,  and  shall  be 
subject  and  liable  to  all  the  provisions  of  the  chapter,  was  regarded 
as  rendering  nugatory  a  provision  of  the  application  making  the 
insured  responsible  for  the  insertion  by  the  agent  of  false  answers 
in  the  appHcation.  It  is  to  be  noted,  however,  that  this  statute  is 
merely  a  section  of  the  general  law  for  the  regulation  of  insurance 
corporations  and  the  agents  thereof,  and  apparently  refers  to  such 
regulations.  Such  is  also  the  character  of  the  Wisconsin  statute 
(Rev.  St.  1898,  §  1977)  considered  in  Speiser  v.  Phoenix  Mut.  Life 
Ins.  Co.,  97  N.  W.  207,  119  Wis.  530.  The  view  taken  in  these 
cases  of  the  effect  of  such  statutes  has,  however,  been  rejected  in 
Texas  (Hartford  Fire  Ins.  Co.  v.  Walker,  61  S.  W.  711,  94  Tex. 
473,  reversing  [Civ.  App.]  60  S.  W.  820),  and  Massachusetts  (Wood 
V.  Firemen's  Fire  Ins.  Co.,  126  Mass.  316),  where  similar  statutes 
were  held  to  relate  only  to  the  regulation  of  the  business  of  insur- 
ance, and  not  to  define  the  powers  of  agents  in  relation  to  the  con- 
tract of  insurance. 

(1)    Mutual  companies. 

Attention  has  already  been  called  to  the  conflicting  decisions  in 
Sexton  V.  Montgomery  County  Mut.  Ins.  Co.,  9  Barb.  (N.  Y.)  191, 
and  Masters  v.  Madison  County  Mut.  Ins.  Co.,  11  Barb.  (N.  Y.) 
624,  in  neither  of  which  was  any  stress  laid  on  the  fact  that  the  com- 
pany was  a  mutual  company.  So,  too,  in  Clark  v.  Union  Mutual 
Fire  Ins.  Co.,  40  N.  H.  333,  77  Am.  Dec.  721,  a  by-law  making  the 
person  taking  the  survey  the  agent  of  the  applicant  was  held  in- 
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operative  to  shift  responsibility  for  the  agent's  mistakes,  without 
discussion  as  to  the  character  of  the  company.  -On  the  other  hand, 
the  Massachusetts  rule  that  parol  evidence  is  inadmissible  to  show 
that  the  false  answers  were  made  by  the  agent  is  applied  in  the  case 
of  mutual  companies  as  well  as  stock  companies  (Kibbe  v.  Hamil- 
ton Mut.  Ins.  Co.,  11  Gray,  163). 

Some  confusion  exists  among  the  early  Pennsylvania  cases  on 
this  question.  In  Susquehanna  Ins.  Co.  v.  Perrine,  7  Watts  &  S. 
348,  it  was  held  that  a  by-law  of  a  mutual  company,  which  makes 
the  surveyor  of  the  company  the  agent  of  the  assured,  relieves  the 
company  from  responsibility  for  the  errors  of  the  surveyor.  This 
case  was  followed  by  Smith  v.  Insurance  Co.,  24  Pa.  320,  though 
the  by-law  was  wanting,  the  decision  being  based  on  the  ground 
that  the  insured  was  a  member  of  the  mutual  company.  But  in 
Cumberland  Val.  Mut.  Protection  Co.  v.  Schell,  29  Pa.  31,  on  the 
ground  that  the  applicant  did  not  become  a  member  of  the  com- 
pany until  the  policy  issued,  it  was  held  that  he  was  not  responsible 
for  the  agent's  errors.  In  Cooper  v.  Farmers'  Mut.  Fire  Ins.  Co., 
50  Pa.  299,  88  Am.  Dec.  544,  the  court  returned  to  the  doctrine  of 
the  Perrine  Case,  though  especial  stress  was  laid  on  the  fact  that 
the  statements  were  warranties.  It  was  on  the  theory  that  the 
statements  were  merely  representations  that  Columbia  Ins.  Co.  v. 
Cooper,  50  Pa.  331,  was  distinguished  from  the  former  case;  but 
nevertheless  the  court  took  occasion  to  say  that  the  agent  was  not 
the  agent  of  the  applicant,  as  the  latter  did  not  become  a  member 
of  the  company  until  he  was  insured.  Except  in  Pottsville  Mut. 
Fire  Ins.  Co.  v.  Fromm,  100  Pa.  347,  where  the  fact  that  the  agent 
read  over  and  explained  to  the  applicant  the  contents  of  the  applica- 
tion was  regarded  as  placing  on  the  applicant  the  responsibility  for 
any  false  statements  therein,  it  has  since  been  consistently  held  in 
Pennsylvania  that,  as  the  applicant  does  not  become  a  member  of 
the  company  until  he  is  insured  and  a  policy  issued  to  him,  he  is 
not  bound  by  a  by-law  declaring  the  agent  taking  the  application 
the  agent  of  the  insured,  and  consequently  he  is  not  bound  by  his 
mistakes  or  negligence. 

Eilenberger  v.  Protective  Mut.  Fire  Ins.  Co.,  89  Pa.  464;   Nassauer  v. 

Susquehanna  Mut.  Fire  Ins.  Co.,  109  Pa.  507 ;  Klster  v.  Lebanon  Mut. 

Ins.  Co.,  128  Pa.  553,  18  Atl.  447,  5  L.  R.  A.  646,  15  Am.  St.  Rep.  696 ; 

Meyers  v.  Lebanon  Mut.  Ins.  Co.,  156  Pa.  420,  27  Atl.  39. 

In  other  jurisdictions  the  rule  is  well  settled  that,  though  one 
insured  in  a  mutual  company  is  a  member  thereof,  he  does  not  be- 
B.B.lNS.— 163 
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come  a  member  so  as  to  be  charged  with  a  knowledge  of  and  sub- 
ject to  the  by-la wSj  until  the  policy  is  issued,  and  until  the  com- 
pletion of  the  contract  he  stands  in  the  same  relation  to  the  com- 
pany as  he  would  to  a  stock  company.  He  cannot,  therefore,  on 
general  principles  or  under  the  provisions  of  the  by-laws,  be  held 
responsible  for  the  mistakes  or  negligence  of  the  agent. 

These  principles  are  supported  by  Parno  v.  Iowa  Merchants'  Mut.  Ins. 
Co.,  86  N.  W.  210,  114  Iowa,  132;  National  Mut.  Fire  Ins.  Co.  v. 
Barnes,  41  Kan.  Iftl,  21  Pac.  165 ;  Russell  v.  Detroit  Mut.  Fire  Ins. 
Co.,  80  Mich.  407,  45  N.  W.  356 ;  Kausal  v.  Minnesota  Farmers'  Mut. 
Fire  Ins.  Ass'n,  31  Minn.  17,  16  N.  W.  430,  47  Am.  Rep.  776 ;  Fidel- 
ity Mut.  Fire  Ins.  Co.  v.  Lowe  (Neb.)  93  N.  W.  749 ;  Tarbell  v.  Ver- 
mont Mut.  Fire  Ins.  Co.,  63  Vt.  53,  22  Atl.  533. 

(m)   Conclnsion. 

From  an  examination  of  the  cases  the  following  propositions  may 
be  regarded  as  established  by  the  weight  of  authority :  Where  the 
insured,  in  good  faith,  makes  truthful  answers  to  the  questions  con- 
tained in  the  application,  but  his  answers,  owing  to  the  fraud,  mis- 
take, or  negligence  of  the  agent  filling  out  the  application,  are  in- 
correctly transcribed,  the  company  is  estopped  to  assert  their  falsity 
as  a  defense  to  the  policy.  The  acts  of  the  agent,  whether  he  is  a 
genereil  agent  with  power  to  issue  policies,  a  soliciting  agent,  or 
merely  medical  examiner  for  the  company,  are  in  this  respect  the 
acts  of  the  company,  and  he  cannot  be  regarded  as  the  agent  of  the 
insured,  though  it  is  so  stipulated  in  the  application  or  policy. 


6.  FORM,  REQUISITES,  AND  CONSTKUCTION  OF  WAIVER  IN 

GENERAX. 

(a>  Scope  of  discussion. 

(b)  Parol  waivers. 

(c)  Prior  parol  waivers. 

(d)  Subsequent  parol  waivers. 

(e)  Same — Where  policy  requires  waivers  to  be  in  writing. 

(f)  Same — Where  policy  requires  waivers  by  agent  to  be  in  writing  and 

signed  by  certain  officers. 

(g)  Same — Where  policy  requires  waivers  by  "officers,  agents,  or  repre- 

sentatives" to  be  in  writing. 
(b)  Statutory  provisions. 

(i)  Construction  and  operation  of  waiver  or  Indorsement. 

(J)  Sufficiency  of  writing  or  Indorsement, 
(k)  Effect  of  failure  to  make  indorsement. 
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(a)    Scope  of  disonssion. 

In  most  cases  the  waiver  relied  on  by  the  insured  to  avoid  the 
defense  of  misrepresentation  or  breach  of  warranty  or  condition  is 
based  on  acts  or  conduct  of  the  insurance  company  or  its  representa- 
tives by  which,  in  law,  the  company  is  deemed  to  have  impliedly 
waived  its  right  to  interpose  the  defense.  In  other  cases,  however, 
the  insured  has  relied  on  an  express  waiver  or  on  an  implied  agree- 
ment which  may  be  considered  as,  or  contains  an  element  of,  an 
express  waiver.  Where  either  class  of  waiver  is  relied  on,  it  often 
becomes  important  to  consider  its  form,  requisites,  and  validity; 
whether  a  waiver  may  rest  in  parol  or  be  in  writing,  and,  if  in  writ- 
ing, the  sufficiency  thereof ;  its  construction  and  operation.  These 
phases  of  the  subject  of  waiver  are  to  be  discussed  in  this  brief;  the 
special  acts  or  conduct  from  which  waiver  may  be  implied  being 
considered  in  subsequent  briefs. 

Cb)   Parol  -waivers. 

At  the  very  threshold  of  the  discussion  is  met  the  question 
whether  or  not  waivers  may  rest  in  parol,  for  most  of  the  cases  in- 
volving an  express  waiver  are  made  to  depend  on  whether  the 
waiver  may  rest  in  parol.  Here  the  authorities  are  confusing,  not 
to  say  conflicting.  It  seems  as  though  almost  any  possible  theory 
that  might  be  advanced  on  the  question  would  at  least  find  apparent 
authority  among  some  of  the  numerous  cases  in  which  parol  waiv- 
ers have  been  discussed.  Still,  there  may  be  observed  in  most  of 
the  cases  a  line  of  demarcation  between  parol  waivers  that  may 
be  relied  on  and  those  that  may  not  be  shown.  Generally,  the  in- 
sured's right  to  rely  on  a  parol  waiver  is  made  to  depend  on  whether 
or  not  the  alleged  waiver  took  place  before  or  after  the  issuing  of 
the  policy.  Thus,  there  may  be  said  to  be  prior  and  subsequent 
parol  waivers.  And  it  is  with  such  a  line  of  division  in  view  that 
parol  waivers  and  their  validity  will  be  treated. 

(c)   Prior  parol  ivaivers. 

In  conclusion  it  may  be  said  that  the  .weight  of  authority  unde- 
niably supports  the  doctrine  that  prior  parol  wcdvers  cannot  be  re- 
lied on,  because  such  prior  statements  and  agreements  are  merged 
in  the  subsequent  writing,  though  there  are  cases  which  appear  to 
support  a  contrary  rule.  But  in  many  of  these  cases  there  appears 
to  have  been  an  element  of  fraud,  accident,  or  mistake  which  has 
brought  the  cases  within  the  exception  noted  in  stating  the  general 
rule. 
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It  is  elementary  that  prior  parol  negotiations  and  agreements  are 
merged  in  a  subsequent  written  contract.  This  principle  underlies 
the  generally  accepted  doctrme  that,  in  the  absence  of  fraud,  acci- 
dent, or  mistake,  an  insured  cannot  avail  himself  of  prior  parol 
statements  or  agreements  by  an  insiu-er  to  vary  the  terms  of  the 
policy  subsequently  issued. 

This  rule  Is  announced  In  Union  Nat.  Bank  v.  German  Ins.  Co.,  71  Fed. 
473,  18  C.  C.  A.  203,  34  U.  S.  App.  397;  Enos  v.  Sun  Ins.  Co.,  67 
Cal.  621,  8  Pac.  379;  Couch  v.  City  Fire  Ins.  Co.,  38  Conn.  181,  9 
Am.  Rep.  375 ;  Morris  v.  Orient  Ins.  Co.,  106  Ga.  472,  33  S.  E.  430 ; 
Wells  V.  Vermont  Life  Ins.  Co.,  28  Ind.  App.  620,  62  N.  E.  501,  re- 
hearing denied  63  N.  E.  578,  28  Ind.  App.  620;  Odiorne  v.  New 
England  Mut.  Marine  Ins.  Co.,  101  Mass.  551,  3  Am.  Rep.  401 ; 
Fitchburg  Sav.  Bank  v.  Amazon  Ins.  Co.,  125  Mass.  431 ;  Calmen- 
son  T.  Equitable  Mut.  Fire  Ins.  Co.  (Minn.)  100  N.  W.  88;  Brown 
V.  Cattaraugus  County  Mut.  Ins.  Co.,  18  N.  Y.  385;  Madison  Ins. 
Co.  V.  Fellowes,  1  Disn.  (Ohio)  217;  Keller  v.  Liverpool  &  L.  &  G. 
Ins.  Co.,  27  Tex.  Civ.  App.  102,  65  S.  W.  695. 

It,  of  course,  follows,  as  a  necessary  corollary  to  this  rule,  that 
parol  evidence  as  to  prior  agreements  is  not  admissible  in  an  ac- 
tion on  a  policy  to  vary  the  terms  thereof. 

Germania  Ins.  Co.  v.  Bromwell,  62  Ark.  43,  34  S.  W.  83;  Mobile  Life 
Ins.  Co.  V.  Pruett,  74  Ala.  487 ;  Coombs  v.  Charter  Oak  Life  Ins. 
Co.,  65  Me.  382 ;  Hartford  Fire  Ins.  Co.  v.  Davenport,  37  Mich.  609 ; 
Calmenson  v.  Equitable  Mut.  Fire  Ins.  Co.  (Minn.)  100  N.  W.  88; 
Wells  V.  Vermont  Life  Ins.  Co.,  62  N.  E.  501,  63  N.  B.  578,  28  Ind. 
App.  620,  88  Am.  St.  Rep.  208;  Union  Central  Life  Ins.  Co.  v.  Hook, 
56  N.  E.  906,  62  Ohio  St.  256. 

In  support  of  this  proposition  that  prior  parol  agreements  are 
merged  in  the  writing,  it  is  said  in  the  leading  case  of  Insurance 
Co.  V.  Mowry,  96  U.  S.  544,  24  L.  Ed.  674:  "The  entire  engage- 
ment of  the  parties,  with  all  the  conditions  on  which  its  fulfillment 
could  be  claimed,  must  be  conclusively  presumed  to  be  there  stated. 
If,  by  inadvertence  or  mistake,  provisions  other  than  those  intended 
were  inserted,  or  stipulated  provisions  were  omitted,  the  parties 
could  have  had  recourse  for  a  correction  of  the  agreement  to  a  court 
of  equity,  which  is  competent  to  give  all  needful  relief  in  such  cases. 
But,  until  thus  corrected,  the  policy  must  be  taken  as  expressing 
the  final  understanding  of  the  assured  and  the  insurance  company." '^ 


1  As  to  the  necessity  of  a  reformation  in  order  to  entitle  insured  to  recover,  see 
ante,  vol.  1,  p.  883. 
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But  there  are  cases  which  support  a  seeming  departure  from  this 
rule.  In  Phoenix  Ins.  Co.  v.  Maxson,  42  111.  App.  164,  it  is  assumed 
that  a  verbal  agp-eement  as  to  existing  matters  will  be  binding  on 
the  ground  that  at  the  issuance  of  the  policy  the  insured  has  no 
knowledge  of  either  the  contents  of  the  policy,  or  the  authority  of 
the  agent.  As  an  illustration  of  this  doctrine  it  may  be  quoted 
from  the  opinion :  "If,  when  a  policy  is  issued,  the  property  is  va- 
cant, and  the  agent  states  to  the  insured,  who  has  no  knowledge  of 
nor  opportunity  to  know  the  limitations  of  the  agent's  authority, 
that  the  vacancy  will  not  affect  the  liability,  the  policy  is  treated  as 
having  been  issued  with  the  vacancy  clause  stricken  out."  In  line 
with  this,  some  of  the  cases  support  the  proposition  that  an  insur- 
ance company  will  be  estopped  from  asserting  the  invalidity  of  a 
policy  because  of  broken  conditions,  if  the  company's  agent,  at  the 
time  the  policy  was  issued,  fully  understood  the  circumstances  and 
assented  thereto,  or  informed  the  insured  that  the  policy  would  not 
be  vitiated  thereby,  though  the  proper  indorsement  was  not  made 
on  the  policy,  as  required. 

Such  Is  the  doctrine  of  State  Mut.  Ins.  Co.  v.  Latourette  (Ark.)  74  S. 
W.  300;  Phenlx  Ins.  Co.  v.  Caldwell,  85  111.  App.  104;  American 
Cent.  Ins.  Co.  v.  McLanatban,  11  Kan.  533 ;  Franklin  v.  Atlantic 
Fire  Ins.  Co.,  42  Mo.  456 ;  Thackery  Mining  &  Smelting  Co.  v.  Amer- 
ican Fire  Ins.  Co.,  62  Mo.  App.  293,  1  Mo.  App.  Rep'r,  535 ;  Virginia 
Fire  &  Marine  Ins.  Co.  v.  Richmond  Mica  Co.,  46  S.  E.  463,  102  Va. 
429. 

So,  it  was  held  in  Boos  v.  World  Mut.  Life  Ins.  Co.,  6  Thomp.  & 
C.  (N.  Y.)  364,  4  Hun,  133,  that,  if  the  company's  agent  told  in- 
sured that  it  was  not  necessary  to  state  in  the  application  that  he 
had  suffered  from  a  sunstroke,  the  company  was  estopped  from  re- 
lying on  such  omission  as  a  breach  of  condition.  And  in  Clark  v. 
Knoxville  Fire  Ins.  Co.,  61  Mo.  App.  181,  1  Mo.  App.  Rep'r  338, 
the  court  took  the  position  that  it  is  no  defense  to  an  insurance  pol- 
icy issued  to  a  firm  that  part  of  the  property  belonged  to  one  part- 
ner, where  the  agent  of  the  company  was  informed  as  to  the  title, 
and  advised  that  such  property  be  included  in  the  policy.  Like- 
wise, an  insurance  company  cannot  insist  upon  nonownership  of 
personal  property  covered,  to  avoid  payment,  where  assured  in- 
formed its  agent,  at  the  time  the  application  was  signed,  that  an- 
other person  was  interested  in  a  certain  portion  of  it,  but  was  told 
by  such  agent  that  the  property  could  be  written  in  his  name  (Ger- 
man Ins.  Co.  V.  Miller,  39  111.  App.  633).     So,  an  insurer  is  estopped 
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to  claim  a  forfeiture  because  insured  in  his  application  falsely  stated 
that  the  property  was  unincumbered,  where  insurer's  agent,  on  be- 
ing told  of  the  incumbrance  when  the  application  was  being  filled 
out,  informed  insured  that  it  was  too  small  to  be  noted  (Georgia 
Home  Ins.  Co.  v.  Goode,  30  S.  E.  366,  95  Va.  751).  And  in  Peck 
V.  New  London  County  Mut.  Ins.  Co.,  22  Conn.  575,  which  in- 
volved a  policy  insuring  parties  as  joint  owners  of  property  which 
they  held  in  severalty,  it  was  held  that  parol  evidence  of  what  took 
place  between  the  insured  and  the  agent  of  the  company  at  the 
time  the  property  was  insured  was  admissible  for  the  purpose  of 
showing  that  the  parties  agreed  to  treat  the  insured  property  as  the 
joint  property  of  the  insured.  Likewise,  it  was  held  in  Greene  v. 
Equitable  Fire  &  Marine  Ins.  Co.,  11  R.  I.  434,  that  evidence  of 
a  prior  consent  to  other  insurance  in  a  greater  amount  than  that 
actually  indorsed  on  the  policy  was  admissible  to  defeat,  by  way 
of  estoppel,  a  defense  that  the  policy  was  avoided  by  the  excessive 
insurance,  the  insured  claiming  that  they  had  no  notice  of  the  vari- 
ance till  after  loss. 

Though  the  court  in  Phoenix  Ins.  Co.  v.  Maxson,  42  111.  App.  164, 
took  the  position  that  a  prior  verbal  agreement  was  effective  as  a 
waiver  of  existing  matters,  where  insured  had  no  knowledge  of  the 
conditions  of  his  policy,  it  was  distinctly  stated  that  a  prior  verbal 
modification  would  not  be  effective  as  a  waiver  of  subsequent 
breaches  of  the  conditions  in  the  policy;  and  this  is  unquestionably 
the  generally  accepted  doctrine. 

Reference  may  be  made  to  Sperry  v.  Springfield  Fire  &  Marine  Ins. 
Co.  (C.  C.)  26  Fed.  234;  United  Firemen's  Ins.  Co.  v.  Thomas,  82 
Fed.  406,  27  C.  C.  A.  42,  47  L.  R.  A.  450;  Union  Mut.  Life  Ins. 
Co.  V.  Mowry,  96  U.  S.  544,  24  L.  Ed.  674 ;  Thompson  v.  Insurance 
Co.,  104  U.  S.  252,  26  L.  Ed.  765;  Morris  v.  Orient  Ins.  Co.,  106 
Ga.  472,  33  S.  E.  430;  Forest  City  Ins.  Co.  v.  Leach,  19  HI.  App. 
151;  Hartford  Fire  Ins.  Co.  v.  Webster,  69  III.  392;  Western  Ins. 
Co.  V.  Rector,  85  Ky.  294,  3  S.  W.  415,  reversing  on  this  point  7  Ky. 
Law  Rep.  524 ;  Conway  Tool  Co.  v.  Hudson  River  Ins.  Co.,  12  Gush. 
(Mass.)  144,  59  Am.  Dec.  172;  J.  W.  GUlum  &  Co.  v.  Fire  Ass'n, 
106  Mo.  App.  673,  80  S.  W.  283 ;  Murphy  v.  Royal  Ins.  Co.  of  Liver- 
pool, 52  La.  Ann.  775,  27  South.  143;  McNlerney  v.  Agricultural 
Ins.  Co.,  48  Hun  (N.  Y.)  239;  Lamatt  v.  Hudson  River  Fire  Ins. 
Co.,  17  N.  Y.  199,  note ;  Walton  v.  Agricultural  Ins.  Co.,  116  N.  Y. 
817,  22  N.  E.  443,  5  L.  R.  A.  677 ;  Weidert  v.  State  Ins.  Co.,  19  Or. 
261,  24  Pac.  242,  20  Am.  St.  Rep.  809;  Hartford  Fire  Ins.  Co.  v. 
Davenport,  37  Mich.  609 ;  J.  W.  Glllum  &  Co.  v.  Fire  Ass'n  of  Phil- 
adelphia, 80  S.  W.  283,  106  Mo.  App.  673.    This  doctrine  Is  also  sup- 
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ported  by  Bourgeois  v.  Northwestern  Nat.  Ins.  Co.,  86  Wis.  606,  57 
N.  W.  347,  but  It  Is  there  based  on  the  provision  of  law  that  condi- 
tions in  a  standard  policy  cannot  be  waived. 

There  are,  however,  a  few  cases  which  to  a  certain  extent  sup- 
port an  apparent  exception  to  this  rule.  But,  like  the  cases  cited  as 
holding  that  prior  parol  agreements  and  statements  with  reference 
to  existing  matters  can  be  shown,  these  cases  are  based  on  an  equi- 
table estoppel,  rather  than  the  validity  of  a  prior  parol  modification 
of  the  contract.  Thus,  it  was  said  in  Hartley  v.  Pennsylvania  Fire 
Ins.  Co.,  91  Minn.  382,  98  N.  W.  198,  that,  as  the  Minnesota  stand- 
ard policy  then  in  force  did  not  require  waivers  to  be  indorsed  on 
the  policy,  a  condition  against  the  use  of  gasoline  on  the  premises 
might  be  waived  at  the  time  of  the  issuance  of  the  policy  without 
a  writing;  and  in  Insurance  Co.  of  North  America  v.  Melvin,  1 
Walk.  (Pa.)  362,  the  court  took  the  position  that,  though  a  policy 
required  a  permit  to  use  kerosene  to  be  indorsed  on  the  policy,  an 
agreement  to  allow  the  use  of  kerosene,  which  the  insurer's  agent 
had  forgotten  to  indorse  on  the  policy,  might  be  shown  by  parol, 
as  the  insurer  could  not  be  allowed  to  profit  by  a  mistake  made  by 
its  agent.  So,  it  was  said  in  McKenzie  v.  Planters'  Ins.  Co.,  9 
Heisk.  (Tenn.)  261,  that  parol  evidence  is  competent  to  show  that, 
at  the  time  of  making  an  application,  insured  informed  the  agent 
that  he  intended  to  take  out  other  insurance,  and  that  the  agent 
agreed  thereto,  and  that  by  the  misstatements  and  representations 
of  the  agent  the  insured  was  kept  in  ignorance  of  the  provisions 
of  the  contract  in  respect  to  a  forfeiture  in  case  of  such  additional 
insurance.  But  an  agreement  to  insert  a  stipulation  in  relation  to 
additional  insurance,  entered  into  at  the  time  of  the  issuance  of  the 
policy,  is  not  effective  unless  it  appears  that  the  insured  was  ig- 
norant that  the  policy  failed  to  contain  such  a  stipulation  (Havens 
V.  Home  Ins.  Co.,  Ill  Ind.  90,  12  N.  E.  137,  60  Am.  Rep.  689).  So, 
an  allegation  in  an  action  on  a  policy,  which  insured  a  stock  of 
goods  described  and  other  merchandise  "usually  kept  in  similar 
stocks,"  and  prohibited  the  keeping  of  gasoline,  that  the  com- 
pany's agent  stated  to  insured  that  the  right  to  keep  gasoline  was 
authorized  by  the  words  "usually  kept  in  similar  stocks,"  was  held 
insufficient  to  establish  an  estoppel  in  the  absence  of  an  allegation 
that  plaintiff  was  ignorant,  and  could  not  read  or  understand  the 
policy,  or  that  he  was  deceived  or  misled  by  the  agent,  in  Cassimus 
V.  Scottish  Union  &  National  Ins.  Co.,  33  South.  163,  135  Ala.  256. 
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In  Queen  Ins.  Co.  v.  Kline,  32  S.  W.  214,  17  Ky.  Law  Rep.  '619,  it 
was  held  that  a  verbal  agreement,  on  the  delivery  of  a  policy,  that 
insured  might  take  all  the  time  he  wanted  to  complete  the  building 
insured,  notwithstanding  the  policy  stipulated  that  it  must  be  com- 
pleted in  30  days,  constituted  a  waiver  of  the  stipulation.  If  a  pol- 
icy is  not  delivered,  but  retained  by  the  insurer's  agent,  the  insurer 
will  be  bound  by  a  prior  parol  agreement  contrary  to  the  conditions 
of  the  policy,  as  the  insured  has  a  right  to  assume  that  the  policy 
will  conform  to  the  prior  agreement,  unless  informed  to  the  con- 
trary (St.  Paul  Fire  &  Marine  Ins.  Co.  v.  Wells,  89  111.  82).  And 
where  an  insured  informed  the  insurer's  agent  that  he  generally 
slept  in  the  building,  but  was  occasionally  absent,  and  the  agent 
replied  that  the  company  did  not  expect  that  one  should  sleep  there 
every  night,  the  company  is  estopped  from  asserting  a  forfeiture 
because  no  one  was  sleeping  in  the  building  the  night  of  the  loss, 
though  the  statements  made  by  the  agent  were  not  communicated 
to  the  company  (Virginia  Fir?  &  Marine  Ins.  Co.  v.  Goode,  30  S. 
E.  370,  95  Va.  762).  So,  where  an  agent  issuing  a  policy  was  in- 
formed as  to  the  system  of  bookkeeping  used,  and  stated  that  it  was 
satisfactory,  the  insurance  company  cannot  defend  on  the  ground 
that  a  cashbook  was  not  a  part  of  such  system  (German  Ins.  Co.  v. 
Allen  [Kan.]  77  Pac.  529).  And  in  Manufacturers'  &  Merchants' 
Mut.  Ins.  Co.  V.  Armstrong,  145  111.  469,  34  N.  E.  553,  it  was  held 
that  an  insurer  will  be  bound  by  a  prior  parol  waiver  of  a  condition 
subsequent  which  is  merely  attached  to  the  policy  on  a  separate 
piece  of  paper,  though  the  policy  requires  waivers  of  its  conditions 
to  be  in  writing. 

Prior  parol  agreements  with  reference  to  an  Iron-safe  clause  were  In 
Niagara  Fire  Ins.  Co.  v.  Brown,  24  111.  App.  244,  and  Harvey  v. 
Parkersburg  Ins.  Co.,  37  W.  Va.  272,  16  S.  E.  580,  held  to  estop  the 
insurer  from  asserting  a  violation  of  the  clause,  but  In  these  cases 
there  were  also  elements  of  a  subsequent  ratification  of  the  waiver. 

A  statement  by  an  agent,  on  being  informed  of  Insured's  intention  to 
take  out  other  Insurance,  that  he  desired  to  write  the  policy,  was, 
in  New  Orleans  Ins.  Ass'n  v.  Grlffln,  66  Tex.  232,  18  S.  W.  505, 
held  not  to  amount  to  a  waiver  of  a  condition  against  other  insur- 
ance. So,  it  was  held  in  Sprinkle  v.  Knights  Templar  &  Masons' 
Life  Indemnity  Co.,  36  S.  B.  112,  126  N.  C.  678,  that  a  statement 
by  the  agent  who  took  the  application  that  he  did  not  regard 
measles  as  a  dangerous  disease,  did  not  tend  to  show  that  the  agent 
did  not  deem  such  facts  material,  or  that  he  had  waived  the  fact 
of  such  diseases.  And  in  Union  Nat.  Bank  v.  German  Ins.  Co.,  71 
Fed.  473,  18  C.  C.  A.  203,  34  U.  S.  App.  397,  It  was  held  that  a 
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representation  by  an  agent  that  certain  other  outstanding  Insur- 
ance had  nothing  to  do  with  the  policy  sued  on,  and  would  not  inter- 
fere with  It,  was  not  binding  on  the  insurer.  Likewise,  it  was  held 
In  Southern  Ins.  Co.  v.  White,  58  Ark.  277,  24  S.  W.  425,  that  an 
Insured  cannot  avoid  the  effects  of  his  failure  to  comply  with  a 
promissory  warranty  in  regard  to  a  barrel  of  water  by  the  claim 
that  he  was  told  by  the  agent  that  the  application  was  a  mere  mat- 
ter of  form,  and  did  not  amount  to  anything.  But  In  Woolpert 
V.  Franklin  Ins.  Co.,  42  W.  Va.  647,  26  S.  E.  521,  it  was  held  that 
where  an  agent,  who  had  to  some  extent  been  Insured's  legal  ad- 
viser, told  Insured,  on  being  informed  of  an  intention  to  take  out 
other  insurance,  that  he  would  have  to  take  it  with  some  one  else — 
that  is,  with  the  agent  of  some  other  company — without  informing 
him  that  such  action  would  render  void  the  policy  he  was  writing 
up  for  him,  by  reason  of  a  condition  on  Its  face,  the  agent  of  the 
defendant  thereby  waived  the  condition  that  the  policy  issued  by 
him  would  be  void  if  he  took  additional  insurance  in  another  com- 
pany. 

(d)    Subsequent  parol  xraiveis. 

The  rule  that  all  preliminary  negotiations  are  merged  in  a  subse- 
quent written  contract,  which  prohibits  proof  of  contemporaneous 
parol  agreements  affecting  a  written  instrument,  does  not  apply  to 
subsequent  oral  agreements.  A  written  contract  may  be  modified 
by  parol  subsequent  to  its  execution  without  violation  of  the  rule 
against  parol  evidence.  This  applies  to  insurance  policies  as  well 
as  to  other  contracts.  It  therefore  follows  that,  as  a  general 
proposition,  subsequent  parol  waivers  of  conditions  and  forfeitures 
are  valid  and  enforceable. 

Reference  may  be  made  to  Dupuy  v.  Delaware  Ins.  Co.  (C.  C.)  63  Fed. 
680 ;  Rockford  Ins.  Co.  v.  Wright,  39  111.  App.  575 ;  Manufacturers' 
&  Merchants'  Mut.  Ins.  Co.  v.  Armstrong,  45  111.  App.  217 ;  Orient 
Ins.  Co.  V.  McKriight,  96  111.  App.  525,  affirmed  in  197  111.  190,  64 
N.  E.  339;  Hartford  Fire  Ins.  Co.  v.  Landfare,  63  Neb.  559,  88 
N.  W.  779;  Benjamin  v.  Saratoga  County  Mut.  Fire  Ins.  Co.,  17 
N.  Y.  415 ;  Ludwig  v.  Jersey  City  Ins.  Co.,  48  N.  Y.  379,  8  Am.  Rep. 
556 ;  Pratt  v.  New  York  Cent.  Ins.  Co.,  55  N.  Y.  505,  14  Am.  Rep. 
304,  affirming  64  Barb.  589 ;  Amazon  Ins.  Co.  v.  Wall,  31  Ohio  St. 
628,  27  Am.  Rep.  533 ;  Knoxvllle  Fire  Ins.  Co.  v.  Hird,  4  Tex.  Civ. 
App.  82,  23  S.  W.  393;  McLean  v.  Piedmont  &  Arlington  Life  Ins. 
Co.,  29  Grat.  (Va.)  361 ;  Georgia  Home  Ins.  Co.  v.  Kinnler's  Adm'x, 
28  Grat.  (Va.)  88;  McFetridge  v.  American  Fire  Ins.  Co.,  90  Wis. 
138,  62  N.  W.  938 ;  Ormsby  v.  Laclede  Farmers'  Mut.  Fire  &  Light- 
ning Ins.  Co.,  98  Mo.  App.  371,  72  S.  W.  139 ;  East  Texas  Fire  Ins. 
Co.  V.  Crawford  (Tex.  Sup.)  16  S.  W.  1068. 

A  contrary  rule  was  asserted  in  the  early  cases  of  Spitzer  v.  St.  Marks 
Ins.  Co.,  13  N.  Y.  Super.  Ct.  6,  and  Cockerlll  v.  Cincinnati  Mut.  Ins. 
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Co.,  16  Ohio,  148,  based  on  the  erroneous  assumption  that  contracts 
of  insurance  could  not  rest  In  parol.  The  Cockerill  Case  was  sub- 
sequently overruled  in  Amazon  Ins.  Co.  v.  Wall,  31  Ohio  St  628,  27 
Am.  Rep.  533. 

This  rule  is  stated  without  reference  to  the  stipulations  often 
contained  in  policies  limiting  the  manner  in  which  the  conditions  of 
the  policy  may  be  modified  or  waived.  But  as  conditions  which 
prescribe  the  manner  in  which  consent  to  changes  may  be  given, 
or  in  which  waiver  may  be  effected,  are  for  the  benefit  of  the  in- 
surer, they  may  be  waived  the  same  as  any  other  condition. 

This  rule  is  supported  by  Davey  v.  Glens  Falls  Ins.  Co.,  7  Fed.  Cas.  10 ; 
.ffitna  Life  Ins.  Co.  v.  Frierson,  114  Fed.  56,  51  C.  C.  A.  424 ;  Tillis 
V.  Liverpool  &  London  &  Globe  Ins.  Co.  (Fla.)  35  South.  171 ;  Ger- 
mania  Life  Ins.  Co.  v.  Koehler,  63  111.  App.  188;  Phenix  Ins.  Co. 
V.  Hart,  149  111.  513,  36  N.  E.  990,  affirming  39  III.  App.  517 ;  Ger- 
man-American Ins.  Co.  V.  Sanders,  17  Ind.  App.  134,  46  N.  B.  535; 
Young  V.  Hartford  Fire  Ins.  Co.,  45  Iowa,  377,  24  Am.  Rep.  784; 
Lutz  V.  Anchor  Fire  Ins.  Co.,  120  Iowa,  136,  94  N.  W.  274,  98  Am. 
St.  Rep.  349 ;  German  Ins.  Co.  v.  Gray,  43  Kan.  497,  23  Pac.  637, 
8  L.  R.  A.  70,  19  Am.  St.  Rep.  150;  Kenton  Ins.  Co.  v.  Shea,  6 
Bush  (Ky.)  174,  99  Am.  Dec.  676 ;    Carroll  v.  Charter  Oak  Ins.  Co., 

38  Barb.  (N.  Y.)  402 ;  Schmidt  v.  Charter  Oak  Life  Ins.  Co.,  2  Mo. 
App.  339 ;  James  v.  Mutual  Reserve  Fund  Life  Ass'n,  148  Mo.  1, 
49  S.  W.  978. 

Generally,  a  policy  requires  the  indorsement  of  the  insurer's  con- 
sent to  a  change  in  violation  of  the  conditions  of  the  policy,  if  a 
forfeiture  is  to  be  averted.  But  having  in  mind  the  rule  just  stated 
it  may  be  said  that,  even  if  a  policy  requires  the  insurer's  consent 
to  changes  to  be  indorsed  thereon,  such  consent  may  nevertheless 
be  given  by  parol  subsequent  to  the  issuing  of  the  policy,  as  the 
stipulation  requiring  indorsement  may  be  modified  the  same  as  any 
other  stipulation. 

Such  Is  the  doctrine  of  Mutual  Reserve  Fund  Life  Ass'n  v.  Cleveland 
Woolen  Mills,  82  Fed.  508,  27  C.  O.  A.  212 ;  Parker  v.  Same,  Id. ; 
Phoenix  Ins.  Co.  v.  Public  Parks  Amusement  Co.,  63  Ark.  187,  37 
S.  W.  959 ;   Phoenix  Ins.  Co.  v.  Flemming,  65  Ark.  54,  44  S.  W.  464, 

39  L.  R.  A.  789,  67  Am.  St.  Rep.  900;  West  Coast  Lumber  Co.  v. 
State  Inv.  &  Ins.  Co.,  98  Cal.  502,  33  Pac.  258 ;  Carrugi  v.  Atlantic 
Fire  Ins.  Co.,  40  Ga.  135,  2  Am.  Rep.  567 ;  Phenix  Ins.  Co.  v.  Hart, 
149  111.  513,  36  N.  B.  990,  affirming  39  111.  App.  517 ;  Moffitt  v.  Phe- 
Tlx  Ins.  Co.,  11  Ind.  App.  233,  38  N.  E.  835 ;  German-American  Ids. 
Co.  V.  Sanders,  17  Ind.  App.  134,  46  N.  B.  535;  Kotwicki  v.  Thur- 
Ingia  Ins.  Co.  (Mich.)  95  N.  W.  976;    Pollock  v.  German  Fire  Ins. 
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Co.,  127  Mich.  460,  80  N.  W.  1017 ;   St.  Paul  Fire  &  Marine  Ins.  Co. 
V.  Parsons,  47  Minn.  352,  50  N.  W.  240;    Liverpool  &  London  & 
Globe  Ins.  Co.  v.  ShefCy,  71  Miss.  919,  16  South.  307;    Schmidt  v. 
Charter  Oak  Life  Ins.  Co.,  2  Mo.  App.  339 ;    Hayward  v.  National 
Ins.  Co.,  52  Mo.  181,  14  Am.  Rep.  400;    Grubbs  v.  North  Carolina 
Home  Ins.  Co.,  108  N.  C.  472,  13  S.  E.  230,  23  Am.  St.  Rep.  G2 
McCabe  v.  Dutchess  County  Mut.  Ins.  Co.,   14   Hun   (N.  Y.)  599 
Haas  V.  Montauk  Fire  Ins.  Co.,  49  Hun,  272,  1  N.  Y.  Supp.  895 
Baldwin  v.  Citizens'  Ins.  Co.,  60  Hun,  389,  15   N.  Y.  Supp.  587 
Frankfurter  v.  Home  Ins.  Co.,  6  Misc.  Rep.  49,  26  N.  Y.  Supp.  81 
Steen  v.  Niagara  Fire  Ins.  Co.,  61  How.  Prac.  (N.  Y.)  144;    Bu- 
chanan V.  Exchange  Fire  Ins.  Co.,  61  N.  Y.  20 ;   Pechner  v.  Phoenix 
Ins.  Co.,  65  N.  Y.  195;    Whited  v.  Germania  Fire  Ins.  Co.,  76  N. 
Y.  415,  32  Am.  Rep.  330,  affirming  13  Hun,  191 ;    Lett  v.  Guardian 
Fire  Ins.  Co.,  125  N.  Y.  82,  25  N.  E.  1088 ;   Phoenix  Ins.  Co.  v.  Witt 
(Tex.  Civ.  App.)  25  S.  W.  796;    Palmer  v.  St.  Paul  Fire  &  Marine 
Ins.  Co.,  44  Wis.  201 ;    Shafer  v.  Phoenix  Ins.  Co.,  53  Wis.  361,  10 
N.  W.  381;    Kahn  v.  Traders'  Ins.  Co.,  4  Wyo.  419,  34  Pac.  1059, 
62  Am.  St.  Rep.  47.     See,  also.  Eureka  Ins.  Co.  v.  Robinson,  56  Pa. 
256,  94  Am.  Dec.  65,  in  which  case  It  was  held  that,  where  insur- 
ance is  effected  without  any  policy  being  issued,  notice  of  other 
Insurance  Is  sufficient,  though  the  usual  form  of  policies  requires 
Indorsement 

A  contrary  rule,  however,  prevails  in  Massachusetts.  In  that 
state  the  position  is  taken  that  a  stipulation  requiring  the  insurer's 
consent  to  changes  to  be  indorsed  on  the  policy  or  otherwise  ac- 
knowledged in  writing  must  be  complied  with,  and  cannot  be 
waived  orally,  especially  if  the  insurer  be  a  mutual  company. 

Worcester  Bank  v.  Hartford  Fire  Ins.  Co.,  11  Cush.  (Mass.)  265,  59 
Am.  Dec.  145 ;  Hale  v.  Mechanics'  Mut.  Fire  Ins.  Co.,  6  Gray 
(Mass.)  169,  66  Am.  Dec.  410;  Loring  v.  Manufacturers'  Ins.  Co.,  8 
Gray  (Mass.)  28;  Evans  t.  Trlmountain  Mut.  Fire  Ins.  Co.,  9 
Allen  (Mass.)  329. 

A  similar  rule  also  appears  to  find  support  in  O'Leary  v.  Mer- 
chants' &  Bankers'  Mut.  Ins.  Co.,  100  Iowa,  173,  66  N.  W.  175,  69 
N.  W.  420,  62  Am.  St.  Rep.  555.  But  it  is  to  be  noted  that  the 
authorities  cited  by  the  court  in  support  of  its  holding  all  relate  to 
the  effect  of  limitations  on  the  powers  of  agents.  Furthermore, 
the  rule  controlling  in  most  of  the  states  finds  support  in  the  early 
case  of  Viele  v.  Germania  Ins.  Co.,  26  Iowa,  9,  96  Am.  Dec.  83, 
wherein  it  was  said  that  a  restriction  that  consent  to  changes  must 
be  obtained  in  writing  is  itself  a  condition,  and  just  as  capable  of 
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being  waived  or  dispensed  with  as  any  other  condition  of  the  policy 
and  in  the  same  way. 

In  Goodall  v.  New  England  Fire  Ins.  Co.,  25  N.  H.  169,  It  was  held 
that  a  custom  to  require  written  consent  to  second  Insurance  is  not 
binding  on  an  insured  where  he  Is  ignorant  of  the  practice. 

(e)    Same — Where  policy  requires  waivers  to  lie  in  writing. 

Policies  now  generally  contain  some  stipulation  to  the  effect  that 
waivers  or  modifications  of  their  conditions  must  be  in  writing  in 
order  to  be  binding.  These  stipulations  are  of  various  forms. 
Sometimes  it  is  simply  provided  by  them  that  waivers  must  be  in 
writing,  but  more  often  these  stipulations  form  a  part  of  the  con- 
ditions restricting  the  powers  of  agents.  Thus,  it  is  sometimes 
provided  in  a  policy  that  nothing  less  than  a  distinct  specific  agree- 
ment clearly  indorsed  on  the  policy  shall  be  construed  as  a  waiver 
of  any  condition,  or  that  all  waivers  of  condition  shall  be  void  un- 
less in  writing.  Again,  it  is  often  provided  that  none  of  the  con- 
ditions of  the  policy  can  be  waived  except  by  a  written  agreement 
signed  by  some  designated  officer  or  officers.  Then,  again,  it  is 
frequently  stipulated  that  agents  of  the  insurer  cannot  waive  con- 
ditions except  by  indorsement  in  writing  on  the  policy,  or  that  no 
officer  or  agent  shall  have  power  to  waive  any  condition  or  pro- 
vision, unless  such  waiver  be  written  on  or  attached  to  the  policy. 

In  the  application  of  these  restrictions  there  is  some  conflict 
among  the  authorities,  particularly  with  respect  to  the  conditions^ 
requiring  waivers  by  officers  and  agents  to  be  in  writing ;  and  in 
some  states  the  doctrine  first  adopted  has  subsequently  undergone 
some  modifications  and  changes.  If  the  limitation  in  a  policy  is 
merely  that  waivers  must  be  in  writing  to  be  valid  and  binding,  it 
is  quite  generally  held  that  a  subsequent  waiver  may  rest  in  parol. 

This  principle  is  supported  by  German-American  Ins.  Co.  v.  Humphrey, 
62  Ark.  348,  35  S.  W.  428,  54  Am.  St.  Rep.  297 ;  McBlroy  v.  British- 
American  Assur.  Co.,  94  Fed.  990,  36  O.  C.  A.  615;  Reaper  City 
Ins.  Co.  V.  Jones,  62  111.  458 ;  Union  Nat.  Bank  v.  Manhattan  Life 
Ins.  Co.,  52  La.  Ann.  36,  26  South.  800;  Maryland  Fire  Ins.  Co. 
v.  Gusdorf ,  43  Md.  506 ;  Barnard  v.  National  Fire  Ins.  Co.,  38  Mo. 
App.  106;  Anthony  v.  German-American  Ins.  Co.  of  New  York,  48 
Mo.  App.  65;  Carroll  v.  Charter  Oak  Ins.  Co.,  1  Abb.  Dec.  (N.  T.) 
316,  10  Abb.  Prac.  (N.  S.)  166 ;  Arkell  v.  Commerce  Ins.  Co.,  7  Hun 
(N.  T.)  455 ;  Parker  v.  Arctic  Fire  Ins.  Co.,  1  Thomp.  &  C.  (N.  X.)- 
397;  Steen  v.  Niagara  Fire  Ins.  Co.,  89  N.  T.  315,  42  Am.  Rep. 
297,  aflBrming  61  How  Prac.  144 ;  Goldwater  7.  Liverpool  &  London. 
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&  Globe  Ins.  Co.,  109  N.  T.  618,  15  N.  E.  895,  affirming  39  Hun,  176 ; 
Weed  V.  London  &  L.  Fire  Ins.  Co.,  116  N.  Y.  106,  22  N.  B.  229; 
Schmurr  v.  State  Ins.  Co.,  30  Or.  29,  46  Pac.  363;  Gans  v.  St. 
Paul  Fire  &  Marine  Ins.  Co.,  43  Wis.  108,  28  Am.  Rep.  535. 

This  doctrine  is  in  some  courts  based  on  the  theory  that  the  re- 
striction can  be  waived  in  the  same  manner  as  any  other  condition, 
and  in  other  courts  on  the  ground  that  notwithstanding  the  limita- 
tion the  insured  can  rely  on  the  parol  agreement  as  an  estoppel. 
Thus,  it  was  held  in  German  Ins.  Co.  v.  Gray,  43  Kan.  497,  23  Pac. 
637,  8  L.  R.  A.  70,  19  Am.  St.  Rep.  150,  that,  though  a  policy  re- 
quires that  a  waiver  shall  be  in  writing,  such  condition  can  be 
waived,  for  if  the  company  has  the  power  to  waive  a  condition  in  its 
policy  it  can  do  so  by  parol.  And  in  the  leading  case  of  West- 
chester Fire  Ins.  Co.  v.  Earle,  33  Mich.  143,  it  was  said :  "The  fact 
that  the  policy  is  written  does  not  prevent  its  change  by  subsequent 
parol  agreement.  Any  written  contract  not  within  the  statute  of 
frauds  may  be  changed  by  parol,  and  this  has  been  applied  to  the 
enlargement  and  continuance  of  policies."  And  in  Western  Assur. 
Co  V.  Williams,  94  Ga.  128,  21  S.  E.  370,  it  was  held  that  any  con- 
sent by  the  company  or  its  agent,  acted  on  by  the  insured,  that  the 
insured  property  may  be  removed,  is  binding  on  the  company,  not- 
withstanding the  policy  provides  that  all  waivers  of  conditions 
shall  be  void  unless  in  writing.  In  Massachusetts,  Nebraska,  New 
Jersey,  and  California,  a  doctrine  contrary  to  the  one  stated  pre- 
vails. The  courts  of  those  states  take  the  position  that,  where  a 
policy  prescribes  the  manner  in  which  its  conditions  may  be  waived, 
they  cannot  be  waived  in  any  other  manner. 

See  Kyte  v.  Commercial  Union  Assur.  Co.,  144  Mass.  43,  10  N.  E.  518 ; 
Gladding  v.  California  Farmers'  Mut.  Fire  Ins.  Ass'n,  66  Cal.  6, 
4  Pac.  764;  Enos  v.  Sun  Ins.  Co.,  67  Cal.  621,  8  Pac.  379;  Bur- 
lington Ins.  Co.  V.  Campbell,  42  Neb.  208,  60  N.  W.  599;  Wheeler 
v.  United  States  Casualty  Co.  (N.  J.  Sup.)  59  Atl.  347.  A  similar 
doctrine  also  finds  support  In  the  early  case  of  Phoenix  Ins.  Co. 
V.  White,  3  Willson,  Civ.  Cas.  Ct  App.  §  197,  but  later  Texas  cases 
hold  the  contrary.  In  Knarston  v.  Manhattan  Life  Ins.  Co.,  73 
Pac.  740,  140  Cal.  57,  it  was  said  that  a  waiver  of  forfeiture  of  a 
life  policy  providing  that  on  failure  to  pay  premiums  at  certain 
times  the  policy  shall  be  void,  by  extension  of  time  of  payment. 
Is  not  an  alteration  of  the  written  contract,  which  Civ.  Code,  § 
.  1698,  provides  can  only  be  made  by  writing. 

So,  it  is  held  by  some  courts  that,  where  the  charters  of  mutual 
cojnpanies  require  consent  to  matters  in  violation  of  the  terms  of 
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the  contract  to  be  indorsed  on  the  policy,  stipulations  which  relate 
to  the  substance  of  the  contract  cannot  be  waived  otherwise  than  in 
the  manner  prescribed. 

Couch  V.  City  Fire  Ins.  Co.,  38  Conn.  181,  9  Am.  Rep.  375;  Evans  v. 
Trimountain  Mut.  Fire  Ins.  Co.,  9  Allen  (Mass.)  329.  See,  also, 
Leonard  v.  American  Ins.  Co.,  97  Ind.  299. 

(f)   Same — \VJiere  policy  requires  waivers  by  agent  to  be  In  -nrriting 
or  signed  by  certain  officers. 

Even  if  a  policy  provides  that  its  conditions  shall  be  waived  only 
on  written  agreements  signed  by  designated  officers,  a  subsequent 
waiver  may  nevertheless  be  by  parol,  as  such  provision  may  also 
be  waived. 

Sucli  is  the  doctrine  of  Alabama  State  Mut.  Assur.  Co.  v.  Long  Clothing 
&  Shoe  Co.,  123  Ala.  667,  26  South.  655;  German  Ins.  Co.  v.  Gray, 
43  Kan.  497,  23  Pac.  637,  8  L.  R.  A.  70;  Niagara  Fire  Ins.  Co.  v. 
Johnson,  4  Kan.  App.  16,  45  Pac.  789;  German  Ins.  Co.  v.  Gray, 
43  Kan.  497,  23  Pac.  637,  8  L.  R.  A.  70,  19  Am.  St.  Rep.  150; 
Burdick  v.  Security  Life  Ass'n,  77  Mo.  App.  629 ;  James  v.  Mutual 
Reserve  Fund  Life  Ass'n,  148  Mo.  1,  49  S.  W.  978;  Carroll  v.  Char- 
ter Oak  Ins.  Co.,  38  Barb.  (N.  T.)  402;  Van  Allen  v.  Farmers' 
Joint  Stock  Ins.  Co.,  4  Hun  (N.  T.)  413 ;  Dilleber  v.  Knickerbocker 
Life  Ins.  Co.,  76  N.  Y.  567;  .^tna  Life  Ins.  Co.  v.  Fallow,  110 
Tenn.  720,  77  S.  W.  937;  Burlington  Ins.  Co.  v.  Rivers,  9  Tex. 
Civ.  App.  177,  28  S.  W.  453.  Contra:  Barnes  v.  Continental  Ins 
Co.,  30  Mo.  App.  539. 

However,  a  contrary  rule  is  asserted  in  Union  Cent.  Life  Ins.  Co. 
v.  Hook,  56  N.  E.  906,  62  Ohio  St.  256,  but  the  court  calls  par- 
ticular attention  to  the  fact  that  it  does  not  decide  that  there  might 
not  be  an  estoppel  by  conduct,  notwithstanding  the  limitation. 
And  in  State  Ins.  Co.  v.  Hale,  95  N.  W.  473,  1  Neb.  (Unof.)  191, 
the  court  intimates  that  the  stipulation  will  prevent  a  subsequent 
parol  waiver  by  an  agent.  In  New  York  the  doctrine  appears  to  ; 
be  that,  while  the  limitation  will  not  prevent  a  parol  subsequent 
waiver  by  the  company  or  the  officers  who  are  designated  as  hav- 
ing power  to  waive  conditions,  it  will  prevent  the  insured  from  rely-  , 
ing  on  a  parol  waiver  by  the  agent.  ' 

O'Brien  v.  Prescott  Ins.  Co.,  134  N.  T.  28,  31  N.  B.  265;  Wilkens  v. 
Mutual  Reserve  Fund  Life  Ass'n,  54  Hun,  294,  7  N.  Y.  Supp.  589. 

But  in  New  York  and  Nebraska  the  courts  look  upon  this  stipu- 
lation as  a  restriction  on  the  power  of  the  insurer's  agents,  and 
hence  it  is  there  held  that  a  waiver  by  an  agent  is  not  effectual  un- 
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less  it  is  in  writing,  the  stipulation  being  regarded  as  of  the  essence 

of  the  contract. 

Hess  V.  Washington  Fire  &  Marine  Ins.  Co.,  58  Hun,  602,  11  N.  T. 
Supp.  299 ;  Warren  v.  Plioenix  Ins.  Co.,  65  Hun,  621,  19  N.  Y.  Supp. 
990 ;  Walsli  v.  Hartford  Fire  Ins.  Co.,  73  N.  Y.  5,  reversing  9  Hun, 
421;  Messelback  v.  Norman,  122  N.  Y.  578,  26  N.  E.  84,  affirming 
46  Hun,  414;  Wood  v.  American  Fire  Ins.  Co.,  149  N.  Y.  382,  44  N. 
E.  80;  Quinlan  v.  Providence  Washington  Ins.  Co.,  133  N.  Y.  356, 
81  N.  E.  31;  German  Ins.  Co.  y.  Heiduk,  30  Neb.  288,  46  N.  W.  481, 
27  Am.  St  Rep.  402. 

Still,  it  is  to  be  noted  that  in  the  Messelback  Case  the  Court  of 
Appeals  limits  the  rule  so  that  it  does  not  apply  to  agents  who  ac- 
tually or  apparently  possess  the  power  of  their  principal.  Though 
a  policy  stipulates  that  its  provisions  can  be  waived  by  agents  only 
in  writing,  this  will  not  prevent  a  parol  subsequent  waiver  by 
agents  who  have  power  to  act  for  the  company,  for  even  such  a 
stipulation  may  be  waived. 

Reference  may  be  made  to  German-American  Ins.  Co.  y.  Humphrey, 
62  Ark.  348,  35  S.  W.  428,  54  Am.  St.  Rep.  297;  Phenix  Ins.  Co. 
V.  Hart,  149  111.  513,  36  N.  E.  990,  affirming  39  111.  App.  517 ;  Wilson 
V.  Commercial  Union  Assur.  Co.,  51  S.  C.  540,  29  S.  E.  245,  64  Am. 
St.  Rep.  700;  Pennsylvania  Fire  Ins.  Co.  v.  Faires,  13  Tex.  Civ. 
App.  Ill,  35  S.  W.  55;  .^tna  Ins.  Co.  v.  Eastman  (Tex.  Civ.  App.) 
80  S.  W.  255. 

(g)   Same.— Wliere  policy  reqnlres  iraivers  by  "officers,  agents,  or  rep- 
resentatives" to  be  in  writing. 

Many  of  the  recent  policies  contain  a  limitation  of  the  manner 
in  which  a  waiver  may  be  effected,  which  is  very  sweeping  in  its 
nature.  By  this  limitation  it  is  provided  that  "no  officer,  agent,  or 
representative"  of  the  insurer  shall  be  deemed  to  have  waived  any 
condition  of  the  policy  unless  such  waiver  shall  be  in  writing  in- 
dorsed on,  or /attached  to,  the  policy.  As  an  insurance  company 
can  only  act  through  such  agencies  as  are  enumerated  in  the  stipu- 
lation, the  substance  of  the  provision  is  that  a  company  shall  not 
be  held  to  have  waived  any  of  the  terms  or  conditions  of  a  policy 
unless  the  waiver  be  expressed  in  writing.  But  even  this  limita- 
tion will  not -prevent  an  insured  from  relying  on  a  parol  subsequent 
waiver  by  an  authorized  agent  or  officer,  as  "there  can  be  no  more 
force  in  an  agreement  in  writing  not  to  agree  by  parol  than  in  a 
parol  agreement  not  to  agree  in  writing." 

This  rule  is  supported  by  Orient  Ins.  Co.  v.  McKnight,  197  111.  190,  64 
N.  E.  339;    Hanover  Fire  Ins.  Co.  y.  Dole,  50  N.  E.  772,  20  Ind. 


2608  ESTOPPEL  AND  WAIVEE. 

App.  333;  Home  Ins.  C!o.  v.  Gibson,  72  Miss.  58,  17  South.  13; 
Wilson  V.  Commercial  Union  Assur.  Co.,  51  S.  O.  540,  29  S.  E.  245, 
64  Am.  St.  Rep.  700. 

In  the  leading  case  of  Laraberton  v.  Connecticut  Fire  Ins.  Co., 
39  Minn.  129,  39  N.  W.  76,  1  L.  R.  A.  222,  it  was  said  with  refer- 
ence to  this  stipulation  that  a  contracting  party  cannot  so  tie  his 
own  hands,  so  restrict  his  own  legal  capacity  for  future  action,  that 
he  has  not  the  power,  even  with  the  assent  of  the  other  party,  to 
bind  or  obligate  himself  by  his  further  action  or  agreement  contrary 
to  the  terms  of  the  written  contract.  And  in  Missouri,  Kansas,  and 
Texas  the  courts  take  the  position  that,  as  the  stipulation  is  in- 
effectual to  limit  the  legal  capacity  of  an  insurance  company  as  to 
its  future  action,  it  does  not  limit  its  capacity  to  act  by  its  agents. 

Reference  may  be  made  to  Burnham  v.  Greenwich  Ins.  Co.,  56  Mo. 
App.  582 ;  Id.,  63  Mo.  App.  85,  1  Mo.  App.  Eep'r,  616 ;  Long  Island 
Ins.  Co.  V.  Great  Western  Mfg.  Co.,  2  Kan.  App.  377,  42  Pac.  738 ; 
Home  Mut.  Ins.  Co.  v.  Nichols  (Tex.  Civ.  App.)  72  S.  W.  440. 

But  in  New  York,  Georgia,  and  Nebraska  it  is  held  that,  if  a 
policy  contains  the  stipulation,  a  subsequent  parol  waiver  by  an 
agent  will  be  ineffectual. 

Llppman  v.  .^tna  Ins.  Co.,  108  Ga.  391,  33  S.  B.  897,  75  Am.  St.  Rep.  62 ; 
Hill  V.  London  Assur.  Corp.,  9  N.  Y.  Supp.  500 ;  Woodside  Brewing 
Co.  V.  Pacific  Fire  Ins.  Co.,  11  App.  Div.  68,  42  N.  Y.  Supp.  620; 
Baumgartel  v.  Providence  Washington  Ins.  Co.,  136  N.  Y.  547,  32 
N.  E.  990,  reversing  61  Hun,  118,  15  N.  Y.  Supp.  573;  Moore  v. 
Hanover  Fire  Ins.  Co.,  141  N.  Y.  219,  36  N.  E.  191 ;  Hartford  Fire 
Ins.  Co.  V.  Landfare,  63  Neb.  559,  88  N.  W.  779. 

In  Wisconsin  it  was  held  in  Carey  v.  German-American  Ins.  Co., 
84  Wis.  80,  54  N.  W.  18,  36  Am.  St.  Rep.  907,  20  L.  R.  A.  267,  and 
Same  v.  Phenix  Ins.  Co.,  84  Wis.  208,  54  N.  W.  403,  that  the  stipu- 
lation will  prevent  a  parol  subsequent  waiver  by  a  local  agent. 
But  in  Dick  v.  Equitable  Fire  &  Marine  Ins.  Co.,  92  Wis.  46,  65  N. 
W.  742,  the  court  quotes  with  approval  from  Renier  v.  Dwelling 
House  Ins.  Co.,  74  Wis.  89,  42  N.  W.  208,  to  the  effect  that  an  at- 
tempted restriction  on  the  power  of  a  company  or  its  general  of- 
ficers and  agents,  acting  within  the  scope  of  their  general  authority, 
to  subsequently  modify  a  policy  in  a  manner  contrary  to  such  pre- 
vious condition  in  the  policy,  is  ineffectual.  Thus,  it  seems  that 
the  limitation  will  not  preclude  an  insured  from  showing  a  parol 
subsequent  waiver  by  an  agent  with  general  authority.  In  Egan 
V.  Westchester  Fire  Ins.  Co.,  28  Or.  289,  42  Pac.  611,  the  court 
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says  that  the  stipulation  is  not  illegal  nor  against  public  policy, 
but  discusses  it  only  as  a  limitation  on  the  powers  of  agents  with 
respect  to  waivers,  and  inferentially  concedes  that  the  limitation 
might  be  waived  by  an  agent  having  enlarged  authority. 

(h)   Statutory  provisions. 

In  many  states  statutes  have  been  enacted  either  requiring  con- 
tracts of  insurance  to  be  in  writing,  or  providing  for  standard  poli- 
cies which  require  waivers  to  be  indorsed  in  writing  on  policies. 
Such  statutes  have  in  some  cases  been  relied  on  to  defeat  parol 
waivers.  Such  a  contention  on  the  part  of  the  insurer  has  been  up- 
held in  Georgia.  The  Supreme  Court  of  that  state  has  taken  the 
position  that  a  statute  ^  providing  that  all  insurance  contracts  must 
be  in  writing  requires  all  alterations  of  the  contract  to  be  in  writ- 
ing (Simonton  v.  Liverpool;  London  &  Globe  Ins.  Co.,  51  Ga.  7'6). 

The  first  standard  policy  law  adopted  in  Minnesota  »  was  in  Anderson 
V.  Manchester  Fire  Assur.  Co.,  59  Minn.  182,  60  N.  W.  1095,  28 
L.  R.  A.  609,  50  Am.  St  Rep.  400,  construed  to  enable  the  parties  to 
an  insurance  contract  to  bind  themselves  by  the  conditions  therein, 
and  so  to  disable  the  insurer  from  subsequently  waiving  condi- 
tions in  the  policy  except  in  the  manner  prescribed  therein.  But 
on  rehearing  (63  N.  W.  241)  the  statute  was  held  unconstitutional. 
The  first  Wisconsin  law  *  was  likewise  held  unconstitutional  in 
Goes  v.  Agricultural  Ins.  Co.,  92  Wis.  233,  65  N.  W.  1036.  How- 
ever, standard  policy  laws  have  since  been  re-enacted  in  both  Min- 
nesota and  Wisconsin, 

The  Massachusetts  statutes  "  prohibiting  the  issuance  of  fire  pol- 
icies other  than  those  of  the  standard  form,  and  requiring  conditions 
of  insurance  to  be  stated  in  full,  do  not  preclude  an  insurer  from  or- 
ally consenting  to  changes  until  the  proper  indorsement  can  be 
made,  as  at  least  temporary  contracts  of  insurance  can  be  made 
orally  (Goodhue  v.  Hartford  Fire  Ins.  Co.,  175  Mass.  187,  55  N.  E. 
1039).  A  novel  question  was  raised  in  Knarston  v.  Manhattan  Life 
Ins.  Co.,  140  Cal.  57,  73  Pac.  740.  It  was  there  insisted  that  a  stat- 
ute "  providing  that  a  written  contract  can  only  be  altered  by  a  writ- 
ing or  by  an  executed  oral  agreement  prohibited  a  waiver  of  a  condi- 
tion in  an  insurance  policy  unless  it  was  in  writing.  But  the  court 
takes  the  position  that  the  waiver  of  the  condition  in  the  policy  is  not 

2  Code  Ga.  1873,  §  2794.  b  Pub.  St.  Mass.  c.  119,  §  138,  and  St 

8  Gen.  Laws  Minn.  1889,  c.  217.  Mass.  1894,  c.  522,  S  59. 

*  Laws  Wis.  1891,  p.  224,  c.  195.  «  Civ.  Code  Cal.  §  169a 

B.B.lNS.— 164 
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an  alteration  of  the  terms  thereof.  On  the  other  hand,  the  contract 
continues  in  force  by  the  election  of  the  company  not  to  avail  it- 
self of  the  reserved  right  of  forfeiture.  Furthermore,  the  court 
says:  "The  policy  is  not  similar  to  a  promissory  note,  in  which 
the  maker  agrees  on  a  fixed  date  to  make  payment.  It  is  more  in 
analogy  to  a  lease  or  vendor's  contract  with  condition  of  forfeiture 
contained  therein,  with  reference  to  which  it  has  invariably  been 
held  that  the  right  to  declare  a  forfeiture,  being  a  matter  entirely 
for  the  benefit  of  a  lessor  or  vendor,  can  be,  even  by  parol,  effectual- 
ly waived  by  either.  There  is  no  good  reason  why,  if,  in  the  face 
of  a  stipulation  in  a  policy  forbidding  ^t,  such  condition  may  be 
waived  by  parol,  a  provision  of  law  similar  in  effect  may  not  be 
equally  waived.  The  provision  of  the  Code,  as  well  as  the  stipula- 
tion for  a  forfeiture  in  the  policy,  were  equally  matters  of  benefit  to 
the  company,  and  it  is  the  rule  that  not  only  provisions  in  a  con- 
tract may  be  waived  by  the  party  for  whose  benefit  they  are  in- 
serted, but  that  he  may  also  waive  statutory,  and  even  constitu- 
tional, provisions  under  which  he  may  derive  a  benefit." 

(i)    Construction  and  operation  of  Ttraiver  or  indorsement. 

It  is  elementary  that  a  waiver  of  one  breach  or  ground  of  for- 
feiture will  not  amount  to  a  waiver  of  another  breach,  of  which 
the  insurer  has  no  knowledge  at  the  time. 

United  States  Ins.  Co.  v.  Moriarty  (Tex.  Civ.  App.)  36  S.  W.  943 ;  Dover 
Glass  Works  Co.  v.  American  Fire  Ins.  Co.,  1  Marv.  (Del.). 32,  29 
Atl.  1039,  65  Am.  St.  Rep.  264;  Bayley  v.  Employers'  Liability 
Assur.  Corp.  (Cal.)  56  Pac.  638 ;  Camors  v.  Union  Marine  Ins.  Co., 
104  La.  349,  28  South.  926,  81  Am.  St.  Rep.  128 ;  Callles  v.  Modern 
Woodmen  of  America,  98  Mo.  App.  521,  72  S.  W.  713. 

Thus,  a  waiver  of  the  latter  of  two  deviations  will  not  have  any 
effect  on  the  prior  one  (Glidden  v.  Manufacturers'  Ins.  Co.,  10  Fed. 
Cas.  476).  Likewise,  a  waiver  of  a  vacancy  subsequent  to  the  is- 
suance of  a  policy  will  not  operate  as  a  waiver  of  a  warranty  that 
the  property  was  occupied  at  the  time  the  policy  was  issued  (Boyd 
V.  Vanderbilt  Ins.  Co.,  90  Tenn.  212,  16  S.  W.  470,  25  Am.  St.  Rep. 
676).  And  a  waiver  of  an  existing  mortgage  will  not  constitute  a 
waiver  of  a  clause  against  incumbrances  as  to  subsequent  mort- 
gages (Agricultural  Insurance  Company  of  Watertown  v.  Morrow, 
43  Neb.  788,  62  N.  W.  212).  So,  a  permission  by  an  insurance  com- 
pany that  a  building  may  remain  vacant  does  not  impliedly  include 
a  permit  for  repairs  (Hill  v.  Commercial  Union  Ins.  Co.,  164  Mass. 
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406,  41  N.  E.  657).  And  a  permit  for  the  removal  of  goods  from 
a  building  will  not  constitute  a  consent  to  the  vacancy  of  the  build- 
ing, the  goods  and  building  being  covered  by  the  same  policy  (Wa- 
tertown  Fire  Ins.  Co.  v.  Cherry,  84  Va.  72,  3  S.  E.  876).  So,  a  con- 
sent to  a  nonoccupancy  of  insured  premises  will  not  include  a 
change  of  title  (Trott  v.  Woolwich  Mut.  Fire  Ins.  Co.,  83  Me.  362, 
22  Atl.  245).  A  waiver  by  insurer  of  a  condition  in  a  policy  avoid- 
ing the  same  for  a  change  in  the  use  of  the  premises  does  not 
waive  a  provision  avoiding  the  same  for  nonpayment  of  premiums 
(Nedrow  v.  Farmers'  Ins.  Co.,  43  Iowa,  24).  Similarly,  it  was  said 
in  Lycoming  County  Ins.  Co.  v.  Updegraff,  40  Pa.  311,  that  an  in- 
dorsement on  a  policy,  at  the  time  an  extension  was  being  built 
to  a  storeroom,  that  insured  had  given  their  note  for  a  "carpenter's 
risk,"  and  had  paid  a  certain  per  cent,  thereon,  and  a  memorandum 
on  the  note  that  it  was  for  additional  risk  in  extending  the  store- 
room, amount  to  consent  only  to  such  extension,  and  are  neither 
consent,  nor  evidence  of  consent,  to  an  extension  to  a  barn  on  the 
same  lot. 

However,  it  would  seem  that  a  waiver  of  a  breach  will  include 
other  breaches,  which  are  either  a  continuation,  of  the  first,  or  so 
closely  related  thereto,  that  the  insurer  has  at  least  constructive 
knowledge  of  them.  Thus,  a  waiver  of  an  indorsement  of  other 
existing  insurance,  as  required  by  a  policy,  extends  to  new  and  dif- 
ferent insurance  taken  in  lieu  of  that  waived  on  its  expiration 
(Pechner  v.  Phoenix  Ins.  Co.,  6  Lans.  [N.  Y.]  411).  And  a  consent 
indorsed  on  a  life  policy  permitting  an  insured  to  visit  south  of  a 
prohibited  latitude  for  a  specified  time  should  be  so  construed  as 
not  to  require  insured  tp  attempt  to  return  North  when,  in  conse- 
quence of  sickness  suddenly  and  unexpectedly  contracted  or  de- 
veloped, an  attempt  to  do  so  would  be  certain,  so  far  as  the  human 
mind  can  foresee  results,  to  produce  the  death  of  the  insured  (Bald- 
win V.  New  York  Life  Ins.  &  Trust  Co.,  16  N.  Y.  Super.  Ct.  530). 
So,  a  waiver  of  a  forfeiture  resulting  from  a  breach  occasioned  by 
a  change  of  occupancy  increasing  a  risk  extends  not  only  to 
breaches  occasioned  by  the  occupancy  before  such  waiver,  but  to 
those  resulting  from  a  continuation  of  such  occupancy. 

Vlele  V.  Germania  Ins.  Co.,  26  Iowa,  9,  96  Am.  Dec.  83;    Georgia  Home 
Ins.  Co.  V.  Kinnier's  Adm'x,  28  Grat.  (Va.)  88. 

Likewise,  a  consent  by  an  insurance  company  to  the  occupation 
of  a  building  insured  as  a  manufactory  implies  a  consent  to  the  use 
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of  such  articles  as  are  necessary  or  commonly  used  in  the  busitiess, 
although  the  keeping  of  such  articles  in  the  building  is  prohibited 
by  the  policy  (Viele  v.  Germania  Ins.  Co.,  26  Iowa,  9,  96  Am.  Dec. 
83).  And  an  indorsement  on  a  policy  in  regard  to  a  sale  of  the 
property  insured,  and  the  interests  which  the  seller  and  purchaser 
are  to  take  in  the  insurance  in  case  of  loss  by  fire,  is  a  waiver  of 
the  forfeiture  declared  in  such  policy  in  case  the  assured  should  sell 
the  property  without  the  consent  of  the  company  indorsed  on  the 
policy  (Bonenfant  v.  American  Fire  Ins.  Co.,  7'6  Mich.  653,  43  N. 
W.  682).  Similarly,  an  unqualified  assent  given  by  an  insurance 
company  to  a  sale  of  the  insured  property  is  an  assent  to  the  terms 
of  sale,  although  the  company  does  not  know  that  the  terms  pro- 
vide for  the  execution  of  a  mortgage  to  secure  the  purchase  money 
(Farmers'  Ins.  Co.  v.  Ashton,  31  Ohio  St.  477).  But  a  contrary  rule 
is  asserted  in  German-American  Bank  v.  Agricultural  Ins.  Co.,  8 
Mo.  App.  401.  A  consent  to  the  removal  of  goods  to  a  building  in 
which  hazardous  articles  are  stored  waives  a  condition  that  the 
insurance  shall  be  void  if  articles  denominated  "hazardous"  shall 
be  stored  in  the  building  without  the  consent  of  the  company  in- 
dorsed on  the  policy  (Rathbone  v.  City  Fire  Ins.  Co.,  31  Conn.  193). 
But  a  consent  to  an  existing  vacancy  of  a  building  will  not  con- 
stitute a  waiver  of  the  vacancy  clause  where  the  insurer  states,  in 
effect,  that  the  policy  will  be  void  unless  the  premises  are  occupied 
before  loss  (Hotchkiss  v.  Home  Ins.  Co.,  58  Wis.  297,  17  N.  W. 
138). 

A  condition,  in  a  policy  on  a  cargo,  that  the  vessels  used  by  the 
insured  shall  be  approved  by  the  insurer,  is  a  waiver  of  the  implied 
warranty  of  seaworthiness  (Marine  Fire  Ins.  Co.  v.  Burnett,  29 
Tex.  433).  And  a  misrepresentation  as  to  the  age  of  insured  is 
waived  by  a  written  communication  in  the  following  words :  "In 
view  of  the  length  of  time  this  policy  has  been  in  force,  and 
there  being  no  legal  reason  why  the  same  should  not  be  con- 
tinued in  force,  providing  the  premiums  are  regularly  paid,  we 
shall  not  in  any  way  molest  this  insurance"  (Fay  v.  Prudential  Ins. 
Co.,  80  App.  Div.  350,  80  N.  Y.  Supp.  683).  But  a  consent  to  the 
continuance  of  a  policy  notwithstanding  the  removal  of  a  stove  to 
another  part  of  the  building  insured  was,  in  Murdock  v.  Chenango 
County  Mut.  Ins.  Co.,  2  N.  Y.  210,  held  not  to.  amount  to  a  waiver 
of  an  undertaking  by  insured  to  build  a  chimney.  And  in  Jones 
V.  Fireman's  Fund  Ins.  Co.,  2  Daly,  307,  affirmed  51  N.  Y.  318,  it 
was  said  that  a  written  provision  insuring  fireworks  was  not  a 
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waiver  of  a  printed  condition  in  the  policy  providing  that  if  gun- 
powder should  be  kept  on  the  premises  in  greater  quantity  or  in 
a  different  manner  than  that  prescribed  by  law,  unless  the  keeping 
thereof  was  specially  provided  for,  the  policy  should  be  void.  Like- 
wise, it  was  held  in  First  Nat.  Bank  v.  American  Cent.  Ins.  Co., 
58  Minn.  492,  60  N.  W.  345,  that  a  written  portion  in  a  policy  in- 
suring a  corporation  on  property,  "its  own,  or  held  by  it  in  trust  or 
on  commission,  or  sold  but  not  delivered,"  did  not  annul  or  super- 
sede a  condition  against  chattel  mortgages.  The  issuing  of  a  per- 
mit by  an  insurer  for  the  storing  of  fireworks  on  insured  property 
for  15  days,  while  it  amounts  to  a  waiver  of  any  prior  forfeiture 
caused  thereby,  does  not  constitute  an  implied  agreement  to  waive 
any  future  forfeiture,  or  to  a  consent  that  fireworks  may  be  stored 
in  the  building  after  the  expiration  of  the  period  of  the  permit 
(Betcher  v.  Capital  Fire  Ins.  Co.,  78  Minn.  240,  80  N.  W.  971).  If 
an  insurer  acknowledges  receipt  of  notice  of  additional  insurance, 
it  thereby  precludes  itself  from  imposing,  as  a  condition  for  such 
acknowledgment,  that  the  total  amount  of  recovery  shall  not  ex- 
ceed a  certain  per  cent,  of  the  value  of  the  property  insured,  where 
the  policy  merely  requires  the  insured  to  give  notice  of  additional 
insurance,  and  have  the  same  indorsed  or  otherwise  acknowledged 
in  writing,  and  does  not  provide  for  an  approval  of  such  insur- 
ance (Westlake  v.  St.  Lawrence  County  Mut.  Ins.  Co.,  14  Barb. 
[N.  Y.]  206). 

A  statement  by  an  officer  of  an  insurance  company  to  an  insured, 
that  notice  of  additional  insurance  may  be  mailed,  cannot  be  treated 
as  an  agreement  that  a  letter  posted  shall  be  accepted  as  notice  be- 
fore it  is  received  by  the  insurer  (McSparran  v.  Southern  Mut. 
Fire  Ins.  Co.,  193  Pa.  184,  44  Atl.  317).  And,  in  Loring  v.  Manu- 
facturers' Ins.  Co.,  8  Gray  (Mass.)  28,  the  court  took  the  position 
that  an  assent  in  writing  to  the  assignment  of  a  policy  covering 
three-tenths  of  a  mill,  on  which  assignment  it  was  recited  that  in- 
sured had  sold  the  "within"  property,  was  not  sufficient  certificate 
of  the  fact  of  sale  to  continue  in  force  a  prior  policy  by  the  same  in- 
surer, covering  insured's  interest  in  one-half  of  the  same  mill. 

If  a  Are  Insurance  policy  contains  no  provision  authorizing  the  indorse- 
ment thereon  of  permission  for  a  removal,  an  indorsement  not 
under  seal,  made  by  the  secretary  of  the  company,  granting  such 
permission,  constitutes  a  new  and  distinct  contract,  upon  which  an 
action  of  covenant  will  not  He  (Shertzer  v.  Mutual  Fire  Ins.  Co., 
46  Md.  506). 


2614  ESTOPPEL  AND  WAIVBE. 

A  consent  to  the  renewal  of  a  mortgage,  for  a  consideration,  will 
estop  the  insurer  from  setting  up  the  existence  of  the  original  mort- 
gage at  the  time  the  policy  was  issued  (Lebanon  Mut.  Ins.  Co.  v. 
Losch,  109  Pa.  100).  So,  if  an  insurance  company  consents  to  the 
sale  of  the  insured  premises,  the  company  cannot  declare  a  for- 
feiture for  breach  of  warranty  that  the  premises  are  unincumbered, 
because,  by  the  terms  of  the  sale,  the  vendor  retained  a  lien  for  the 
purchase  money  (King  v.  Cox,  37  S.  W.  877,  63  Ark.  204).  A  con- 
sent to  the  assignment  or  transfer  of  insured  property  is  of  no  avail 
to  the  assignee  unless  given  with  knowledge  that  it  is  proposed  and 
agreed  to  transfer  the  insurance  as  well  as  the  property  (Moffitt  v. 
Phenix  Ins.  Co.,  11  Ind.  App.  233,  38  N.  E.  835),  as  without  a  trans- 
fer of  the  insurance  the  assignee  will  have  no  interest  in  the  policy 
which  the  waiver  can  affect  (Langdon  v.  Minnesota  Farmers'  Mut. 
Fire  Ins.  Ass'n,  22  Minn.  193). 

(j)    Sufficiency  of  writing  or  indorsement. 

Questions  often  arise  as  to  the  sufficiency  of  writings  or  indorse- 
ments required  by  insurance  policies.  If  a  policy  requires  consent 
to  changes  to  be  indorsed  thereon,  this  may  be  done  by  attaching 
to  the  policy  a  slip  consenting  to  a  change. 

Phoenix  Ins.  Co.  v.  Public  Parks  Amusement  Co.,  63  Ark.  187,  37  S.  W. 
959 ;  Grubbs  v.  Virginia  Fire  &  Marine  Ins.  Co.,  110  N.  C.  108,  14 
S.  B.  516. 

It  will  even  be  sufficient  if  consent  is  given  in  writing  (Mattocks 
v.  Des  Moines  Ins.  Co.,  74  Iowa,  233,  37  N.  W.  174),  though  such 
writing  is  not  actually  delivered  to  insured  and  attached  to  the  pol- 
icy before  loss  (Bennett  v.  Western  Underwriters'  Ass'n,  130  Mich. 
216,  89  N.  W.  702).  But  in  Kunzze  v.  American  Exch.  Fire  Ins. 
Co.,  41  N.  Y.  412,  affirming  25  N.  Y.  Super.  Ct.  443,  the  position  ap- 
pears to  be  taken  that  an  indorsement  of  an  insurer's  consent  to  a 
change  of  location  of  property  insured  will  not  become  effective 
until  the  policy  is  redelivered  to  the  insured,  where  the  insurer  did 
not  agree  to  make  the  change  in  the  policy  before  its  redelivery. 
However,  it  is  to  be  noted  that  this  is  said  arguendo  in  holding 
that,  where  consent  to  removal  of  property  has  been  indorsed,  the 
property  is  nevertheless  covered  in  its  old  location  for  a  reasonable 
time  until  the  removal  can  be  effected. 

An  attestation  of  the  assignment  of  a  policy  indorsed  by  a  local 
agent,  with  knowledge  of  a  sale  of  the  goods  insured,  is  a  sufficient 
compliance  with  a  condition  requiring  the  indorsement  of  consent 
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(New  Orleans  Ins.  Ass'n  v.  Holberg,  64  Miss.  51,  8  South.  175). 
But  an  indorsement  on  a  policy  making  it  payable  to  another  than 
the  original  insured  will  not  constitute  a  waiver  of  a  clause  requir- 
ing indorsement  of  insurer's  consent  to  incumbrances  (Atlas  Re- 
duction Co.  V.  New  Zealand  Ins.  Co.  [C.  C]  121  Fed.  929) ;  nor 
will  such  indorsement  constitute  a  waiver  of  a  condition  requiring 
indorsement  of  consent  to  a  sale  of  the  property  insured  (Bates  v. 
Equitable  Fire  &  Marine  Ins.  Co.,  2  Fed.  Cas.  1021,  affirmed  in  10 
Wall.  33,  19  ly.  Ed.  882).  However,  if  such  indorsement  is  made 
with  knowledge  of  a  transfer  of  the  property  insured,  this  will 
constitute  a  waiver  of  a  forfeiture  resulting  from  the  transfer 
(Keeler  v.  Niagara  Fire  Ins.  Co.,  16  Wis.  523,  84  Am.  Dec.  714), 
as  an  indorsement  of  consent  after  a  change  has  taken  place  is 
binding.  , 

Clifton  Coal  Co.  v.  Scottish  Union  &  Nat.  Ins.  Co.,  102  Iowa,  300,  71 

N.   W.  433;    Wheeler  v.   Watertown   Fire  Ins.   Co.,   131   Mass.   1; 

Buchanan  v.  Exchange  Fire  Ins.  Co.,  61  N.  T.  26. 

So,  an  indorsement  on  a  policy  that  is  to  attach  to  the  then  owner 
of  the  property  will  bind  the  company,  though  the  policy  was  at 
the  time  void  because  the  original  insured  did  not  own  the  prop- 
erty when  the  policy  was  executed  (Vining  v.  Franklin  Fire  Ins. 
Co.,  89  Mo.  App.  311).  In  Griswold  v.  American  Cent.  Ins.  Co.,  70 
Mo.  654,  affirming  1  Mo.  App.  97,  it  was  said  that  an  entry  on  a 
policy  register  as  follows:  "Transferred  to  G." — tended  to  show 
that  the  insurer  accepted  the  transferee  as  the  insured.  A  recital, 
in  a  policy,  of  a  prior  insurance,  and  the  amount,  is  a  substantial 
compliance  with  a  provision  in  a  charter  that  double  insurance  must 
be  with  the  consent  of  the  directors,  "signified  by  indorsement  on 
the  back  of  the  policy,  signed  by  the  president  and  secretary" 
(Proprietors  of  Meetinghouse  of  First  Baptist  Soc.  in  Dunstable  v. 
Hillsborough  Mut.  Fire  Ins.  Co.,  19  N.  H.  580).  And  an  insertion 
of  prior  insurance  in  the  body  of  a  policy  will  constitute  a  waiver  of 
a  condition  requiring  indorsement  of  such  prior  insurance  on  the 
back  of  the  policy  (Ames  v.  New  York  Union  Ins.  Co.,  14  N.  Y. 
253).  If  a  policy  authorizes  insured  to  "keep  insured"  a  specified 
additional  amount,  this  is  a  sufficient  indorsement  of  prior  insur- 
,ance  (Philbrook  v.  New  England  Mut.  Fire  Ins.  Co.,  37  Me.  137). 
And  a  general  provision  of  a  policy  allowing  additional  insurance 
to  a  specified  amount  waives  to  that  extent  a  condition  of  the  policy 
requiring  notice  and  indorsement  upon  the  policy  of  existing  or 
subsequent  insurance  (American  Central  Ins.  Co.  v.  McCrea,  8  L,ea 
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[Tenn.]  513,  41  Am.  Rep.  64-7).  So,  if  a  policy  contains  a  written 
clause  permitting  additional  insurance  in  a  specified  amount,  this 
constitutes  a  waiver  requiring  indorsement  of  other  insurance  (Ben- 
edict V.  Ocean  Ins.  Co.,  31  N.  Y.  389).  In  L'Engle  v.  Scottish 
Union  &  National  Fire  Ins.  Co.  (Fla.)  37  South.  462,  67  L.  R.  A. 
581,  it  was  held  that  where  a  policy  on  which  it  was  indorsed  that 
the  insurable  value  of  the  property  was  fixed  at  $2,500  also  con- 
tained an  indorsement  as  follows:  "$2,500.  Total  concurrent  in- 
surance permitted" — other  concurrent  insurance  was  permitted 
not  to  exceed  $2,500.  An  80  per  cent,  average  clause  impliedly  au- 
thorizes other  insurance  (Pool  v.  Milwaukee  Mechanics'  Ins.  Co., 
91  Wis.  530,  65  N.  W.  54,  51  Am.  St.  Rep.  919),  but  only  to  an 
amount  which,  together  with  the  policy  containing  the  clause,  does 
not  exceed  80  per  cent,  of  the  value  of  the  property  (Nestler  v. 
Germania  Fire  Ins.  Co.  [Sup.]  91  N.  Y.  Supp.  29).  If  the  permit 
to  maintain  concurrent  insurance  leaves  the  amount  blank,  this 
permit  will  not  waive  the  condition  against  other  insurance  (Phila- 
delphia Underwriters'  Ins.  Co.  v.  Bigelow  [Fla.]  37  South.  210). 

The  issuing  of  a  policy  extending  an  old  one,  with  knowledge  of 
a  transfer  of  title,  is  a  written  waiver  of  a  forfeiture  resulting  from 
such  transfer  (Elliott  v.  Ashland  Mut.  Fire  Ins.  Co.,  117  Pa.  548, 
12  Atl.  676,  2  Am.  St.  Rep.  703).  And  the  signing  by  a  secretary  of 
an  insurance  company  of  orders  for  the  payment  of  a  loss,  with 
knowledge  of  all  the  facts  in  regard  to  a  forfeiture,  constitutes  a 
waiver  in  writing  (Farmers'  Mut.  Fire  Ins.  Co.  v.  Gargett,  42  Mich. 
289,  3  N.  W.  954).  In  Potter  v.  Ontario  &  h.  Mut.  Ins.  Co.,  5  Hill 
(N.  Y.)  147,  it  was  said  that  where  a  policy  required  notice  of 
further  insurance  to  be  given,  and  the  assent  of  the  company  in- 
dorsed on  the  policy,  or  otherwise  acknowledged  and  approved  by 
them  in  writing,  a  letter  from  the  secretary  of  the  company,  saying : 
"1  have  received  your  notice  of  additional  insurance,"  was  a  suf- 
ficient approval  and  acknowledgment  in  writing.  And  in  Farmers' 
Mut.  Ins.  Co.  V.  Taylor,  73  Pa.  342,  it  was  held  that  an  approval  of 
an  assignment  of  a  policy  by  an  agent  "for  secretary,"  and  immedi- 
ately reported,  was  a  sufficient  compliance  with  a  rule  that  a  policy 
was  to  be  void  if  assigned  without  the  written  approval  of  the  sec- 
retary. 

An  insurer's  written  assent  to  an  assignment  of  a  policy  is  prop- 
erly signed  by  agents,  who  are  authorized  subagents  for  that  pur- 
pose, although  their  subagency  does  not  appear  in  the  writing 
(Chauncy  v.  German- American  Ins.  Co.,  60  N.  H.  428).     But  if  a 
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consent  to  concurrent  insurance,  which  is  required  to  be  by  a  gen- 
eral agent,  does  not  contain  his  signature,  it  cannot  be  sustained 
without  proof  that  it  was  made  by  some  one  authorized  to  bind  the 
company  (Security  Ins.  Co.  v.  Fay,  22  Mich.  467,  7  Am.  Rep.  670). 
A  by-law  of  a  mutual  company  requiring  subsequent  Insurance  to  have 
"the  consent  of  the  directors  signified  by  a  statement  thereof  in  the 
policy,  or  by  indorsement  thereon  signed  by  the  secretary,"  is  not 
complied  with  by  the  approbation  of  one  of  the  directors  of  the 
company,  indorsed  upon  the  plaintiff's  application  for  insurance, 
which  application  states  that  "the  applicant  asks  leave  to  insure 
$1,000  on  same  property  in  some  other  company.  Please  signify 
the  assent  of  the  company  in  the  policy"  (Forbes  v.  Agawam  Mut. 
Fire  Ins.  Co.,  9  Gush.  [Mass.]  470).  Though  a  by-law  requires  all 
policies  to  be  recorded,  an  unrecorded  waiver  of  a  deviation  writ- 
ten on  a  policy  will  nevertheless  be  binding  (Warren  v.  Ocean  Ins. 
Co.,  16  Me.  439,  33  Am.  Dec.  674).  The  fact  that  a  policy  taken  out 
by  a  mortgagee  on  property  mortgaged  to  him  is  made  out  to  cover 
"the  estate  of  R.,"  the  deceased  mortgagor,  does  not  constitute  a 
waiver  of  the  sole  and  unconditional  clause,  so  as  to  avoid  the 
effect  of  an  undisclosed  trust  deed  executed  by  the  mortgagor  in 
his  lifetime  (Weed  v.  London  &  L.  Fire  Ins.  Co.,  116  N.  Y.  106,  22 
N.  E.  229). 

(h)    ESect  of  failnre  to  mak?  indorsement. 

If  an  insurer  or  authorized  agent  consents  to  changes,  which  are 
required  to  be  indorsed  on  a  policy,  and  promises  to  make  the  nec- 
essary indorsement,  having  access  to  the  policy  for  this  purpose, 
but  fails  to  make  the  indorsement  through  mistake,  oversight,  or 
neglect,  the  insurer  will  nevertheless  be  bound,  if  not  by  a  waiver, 
at  least  by  an  estoppel  in  pais. 

Refarence  may  be  made  to  Dupuy  v.  Delaware  Ins.  Co.  of  Philadelphia 
(C.  C.)  63  Fed.  680;  Queen  Ins.  Co.  v.  Straughan  (Kan.)  78  Pac. 
447 ;  Copeland  v.  Dwelling  House  Ins.  Co.,  77  Mich.  554,  43  N.  W. 
991,  18  Am.  St.  Rep.  414;  Pollock  v.  German  Fire  Ins.  Co.,  127 
Mich.  460,  86  N.  W.  1017 ;  Manchester  v.  Guardian  Assur.  Co.,  151 
N.  Y.  88,  45  N.  B.  381,  56  Am.  St.  Rep.  600;  Melvin  v.  Insurance 
Co.  of  North  America,  2  Luz.  Leg.  Reg.  (Pa.)  219;  American  Cent. 
Ins.'  Co.  V.  McCrea,  8  Lea  (Tenn.)  513,  41  Am.  Rep.  647 ;  German 
Ins.  Co.  V.  Cain  (Tex.  Civ.  App.)  37  S.  W.  657;  Home  Mut.  Ins. 
Co.  V.  Nichols  (Tex.  Civ.  App.)  72  S.  W.  440;  West  v.  Norwich 
Union  Fire  Ins.  Soc,  10  Utah,  442,  37  Pac.  685;  Henschel  v.  Ore- 
gon Fire  &  Marine  Ins.  Co.,  4  Wash.  476,  30  Pac.  735,  31  Pac.  332 ; 
Same  v.  Western  Assur.  Co.,  4  Wash.  816,  30  Pac.  736;  Same  v. 
Hamburg  Magdeburg  Fire  Ins.  Co.,  4  Wash.  817,  30  Pac.  736.  A 
contrary  view  Is  asserted  in  Shuggart  v.  Lycoming  Fire  Ins.  Co.,  55 
Cal.  408,  with  reference  to  policy  already  forfeited. 
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This  principle  applies,  not  only  to  changes  taking  place  subse- 
quent to  the  issuing  of  a  policy,  but  also  to  matters  existing  at  the 
time,  which  are  required  to  be  indorsed  on  the  policy.  If  the  insur- 
er promises  to  make  the  necessary  indorsement,  but  fails  to  do  so 
through  negligence  or  oversight,  the  v/ant  of  an  indorsement  cannot 
be  urged  as  a  defense,  at  least  not  in  a  court  of  equity  (National 
Fire  Ins.  Co.  v.  Crane,  16  Md.  2'60,  77  Am.  Dec.  289).  And  in  Il- 
linois Live-Stock  Ins.  Co.  v.  Koehler,  58  111.  App.  557,  the  court  held 
that  if  the  reason  why  a  consent  to  a  change,  given  by  an  author- 
ized officer,  was  not  indorsed  on  a  policy,  was  that  the  policy  was 
not  readily  accessible,  the  insurer  would, be  estopped  to  rely  on  the 
change  as  a  defense  to  an  action  on  the  policy.  So,  if  the  agent 
fails  to  make  a  sufficient  indorsement,  the  insurer  is  liable  for  the 
agent's  mistake. 

Hartford  Fire  Ins.  Co.  v.  McCarthy  (Kan.)  77  Pac.  90;  Nute  v.  Hart- 
ford Fire  Ins.  Co.  (Mo.  App.)  83  S.  W.  83 ;  Ladd  v.  iEtna  Ins.  Co., 
70  Hun,  490,  24  N.  T.  Supp.  384. 

A  declcuration  by  an  insurer  or  authorized  agent  that  a  requested 
indorsement  has  been  made,  when,  in  fact,  it  has  not,  will  estop  the 
insurer  from  objecting  to  the  want  of  indorsement. 

Redstrake  v.  Cumberland  Mut.  Fire  Ins.  Co.,  44  N.  J.  Law,  294;  Mc- 
Guire  v.  Hartford  Fire  Ins.  Co.,  7  App.  Div.  575,  40  N.  Y.  Supp. 
300,  affirming  158  N.  T.  680,  52  N.  B.  1124;  Mentz  v.  Lancaster 
Fire  Ins.  Co.,  79  Pa.  475. 

But  a  promise  by  an  insurer  to  make  a  requested  indorsement  on 
performance  of  certain  conditions  by  the  insured  will  not  bind  the 
insurer  if  the  conditions  are  not  complied  with  (Supple  v.  Iowa 
State  Ins.  Co.,  58  Iowa,  29,  11  N.  W.  716).  And  a  promise  to  make 
a  requested  indorsement  will  not  constitute  a  waiver  where  the 
policy  is  in  the  possession  of  the  insured,  and  he  does  not  present  it 
for  indorsement. 

Connecticut  Fire  Ins.  Co.  v.  Smith,  10  Colo.  App.  121,  51  Pac.  170; 
Equitable  Ins.  Co.  v.  Cooper,  60  111.  509;  Allemania  Fire  Ins.  Co. 
V.  Hurd,  37  Mich.  11,  26  Am.  Rep.  491 ;  Tompkins  v.  Hartford  Fire 
Ins.  Co.,  49  N.  Y.  Supp.  184,  22  App.  Div.  380;  Baumgartel  v. 
Providence-Washington  Ins.  Co.,  136  N.  Y.  547,  32  N.  B.  990;  Nor- 
tham  V.  Dutchess  County  Mut.  Ins.  Co.,  166  N.  Y.  319,  59  N.  E.  912, 
82  Am.  St  Rep.  655,  reversing  64  N.  Y.  Supp.  1144,  51  App.  Div.  618. 

So,  in  order  that  the  insured  shall  be  shielded  from  responsibility 
for  the  company's  failure  to  make  the  indorsement,  it  must  appear 
that  the  duty  was  cast  on  the  company,  either  by  express  agree- 
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ment,  or  by  general  usage  among  underwriters.  A  failure  to  in- 
dorse consent  will  not  estop  unless  there  was  an  express  agreement 
to  make  indorsement  (Fellowes  v.  Madison  Ins.  Co.,  2  Disn.  128, 
13  Ohio  Dec.  79). 

In  Hill  V.  Commercial  Union  Ins.  Co.,  164  Mass.  406,  41  N.  E. 
657,  it  appeared  that  an  insurer's  agents  said,  in  granting  a  permit 
allowing  a  building  to  remain  vacant,  that,  "when  the  mechanics 
begin  work,  we  will  put  on  a  mechanics'  permit."  The  court  held 
that  this  was  not  a  permit,  nor  an  agreement  for  one,  unless  on 
further  notice  to  the  agents  that  the  mechanics  had  begun  work. 
The  court  further  considered  as  immaterial  the  fact  that  the  agents, 
who  were  also  agents  of  the  insured  in  respect  to  caring  for  and 
leasing  the  property,  had  the  policy  in  their  hands. 


7.   ESTOPPEI,  AND   WTAIVEB  BY  ISSUANCE  AND   DELIVEBY  OF 
POLICY    AND    ACTS    PBIOB    THEBETO. 

(a)  General  principles. 

(b)  Application  of  doctrine  as  dependent  on  character  of  statement  as 

warranty  or  representation. 

(c)  Insurer  put  on  inquiry. 

(d)  Issuing  policy  without  application  or  representations. 

(e)  Issuing  policy  on  written  application. 

(f)  Same — Ambiguous  or  indefinite  answers. 

(g)  Same — Effect  of  failure  to  answer. 

(h)  Delivery  with  knowledge  of  one  breach  as  waiver  of  another, 
(i)  Subsequent  breaches  which  are  only  a  continuation  of  existing  con- 
ditions in  general. 
<j)  Vacancy, 
(k)  Use  and  location. 
(1)  Keeping  prohibited  articles, 
(m)  Iron-safe  clause, 
(n)  Excepted  risks. 

(o)  Delivery  with  knowledge  of  intended  violations, 
(p)  Renewal  with  knowledge. 
(q)  Good  faith  of  Insured. 

(r)  Effect  of  limitation  as  to  manner  of  waiver, 
(s)  Same — Limitations  on  powers  of  agents, 
(t)  Same — Doctrine  of  Northern  Assurance  Co.  Case, 
(u)  Effect  of  limitation  as  to  incorporated  statements. 
(v)  Other  acts  or  conduct  before  consummation  of  contract 

(a)    General  principles. 

Unquestionably,  the  weight  of  authority  supports  the   doctrine 
that  an  insured  cannot  rely  on  waivers  by  parol  prior  to  the  issuing 
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of  a  policy.  But  this  rule  does  not  apply  to  implied  waiver  by  the 
issuance  of  a  policy,  and  receipt  of  the  premiums  thereon,  with 
knowledge  of  matters  vitiating  the  policy  at  its  inception;  for  a 
large  majority  of  the  cases,  especially  the  more  recent  ones,  sup- 
port the  rule  that  an  insurance  company  will  not  be  permitted  to 
defeat  a  recovery  upon  a  policy  issued  by  it  by  proving  the  exist- 
ence of  facts  which  would  render  it  void,  where  it  had  full  knowl- 
edge of  them  when  the  policy  was  issued.  Various  theories  are 
given  as  the  basis  of  this  rule.  Thus,  it  was  said  in  Commercial 
Ins.  Co.  V.  Spankneble,  52  111.  53,  4  Am.  Rep.  582,  with  reference  to 
an  agent's  failure  to  state  the  nature  of  insured's  title  in  a  policy, 
that  the  agent,  knowing  insured's  interest,  should  have  stated  it  in 
the  policy  if  the  company  deemed  it  important!  "To  permit  the 
company,  when  the  omission  was  by  their  own  agent,  to  now  avoid 
the  payment  of  the  loss  for  the  neglect  of  their  agent,  would 
amount  to  a  fraud.  Those  unskilled  in  the  technical  terms  of 
the  law  should  only  be  required  to  state  facts  to  the  agent,  and, 
if  he  fails  to  properly  state  them  in  the  policy  when  relied  upon 
and  trusted  to  do  so,  the  company  should  not  be  permitted  to 
escape  liability  on  that  ground."  It  would,  the  court  said,  be  a 
fraud  to  permit  the  company  to  receive  the  premium  on  a  policy 
v/hich  they  knew  was  not  binding,  and  which  they  never  in- 
tended to  pay.  Likewise,  it  was  said  in  City  Kire  Ins.  Co.  v.  Car- 
rugi,  41  Ga.  660,  in  regard  to  an  omission  to  indorse  prior  insur- 
ance on  a  policy:  "It  is  very  well  to  have  these  indorsements 
made ;  it  is  very  well  to  have  all  things  to  be  proven  put  in  writing ; 
and  this  is  true,  as  a  general  rule,  in  all  human  transactions.  Parol 
evidence  is  uncertain,  but  the  law  does  permit  certain  things  to  be 
proven  by  parol,  and  laws  of  evidence  are  not  in  the  control  of  in- 
dividuals. It  would  be  a  fraud  to  take  a  man's  money,  with  a  full 
knowledge  of  the  facts,  and  then  set  up  that  a  particular  mode  of 
proving  the  fact,  agreed  upon  by  the  parties,  but  not  required  by 
law,  had  not  been  resorted  to.  The  receipt  of  the  money  and  the 
issuing  of  the  policy  is  a  waiver  of  the  indorsement;  even  if  it  be 
admitted  that  parties  may,  by  their  contract,  agree  as  to  how  any 
particular  fact  shall  be  proven."  So,  it  was  held  in  Kenton  Ins. 
Co.  V.  Shea,  6  Bush  (Ky.)  174,  99  Am.  Dec.  676,  that  though  a  pol- 
icy required  indorsement  or  assent  in  writing  to  other  insurance, 
still,  if  legal  parol  notice  was  established,  a  delivery  of  the  policy 
thereafter  was  equivalent  to  a  written  consent.  In  Field  v.  Insur- 
ance Co.  of  North  America,  9  Fed.  Cas.  16,  the  court  took  the  po- 
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sition  that  it  was  a  neglect  for  which  an  insurance  company  was 
liable,  if  its  agent  failed  properly  to  note  on  a  policy  facts  known 
to  him  at  the  inception  of  the  contract.  And  in  Dwelling  House 
Ins.  Co.  V.  Brodie,  52  Ark.  11,  11  S.  W.  1016,  4  L.  R.  A.  458,  it  was 
said :  "The  issue  of  a  policy  by  an  insurance  company  with  a  full 
knowledge  or  notice  of  all  the  facts  affecting  its  validity  is  tanta- 
mount to  an  assertion  that  the  policy  is  valid  at  the  time  of  its  de- 
livery, 'and  is  a  waiver  of  the  known  ground  of  invalidity.'  "  But  in 
Robbins  v.  Springfield  Fire  &  Marine  Ins.  Co.,  149  N.  Y.  477,  44 
N.  E.  159,  the  New  York  Court  of  Appeals  regards  it  as  immaterial 
on  what  theory  the  rule  is  based,  the  court  saying:  "Whether  the 
decisions  in  this  class  of  cases  proceed  upon  the  charitable  theory 
that  the  insurance  company  by  mistake  omitted  to  make  the  re- 
quired indorsement,  or  intended  to  waive  the  provision  regarding  it, 
or  upon  the  idea  that  its  purpose" was  to  defraud  the  insured,  and  is 
for  that  reason  estopped,  is  of  but  little  consequence,  as  any  one  of 
those  theories  is  sufficient  to  avoid  the  defense  relied  upon  in  this 
case."  And  in  Wood  v.  American  Fire  Ins.  Co.,  149  N.  Y.  382,  44 
N.  E.  80,  52  Am.  St.  Rep.  733,  the  same  court  says :  "It  is  so  ob- 
viously just  that  a  party  to  a  written  contract  should  be  precluded 
from  defeating  it  by  certain  conditions  and  stipulations  contained 
in  it  which  would  prevent  its  inception,  and  which  he  knew,  at  the 
time  he  delivered  it  and  accepted  the  benefits,  were  contravened 
by  the  actual  facts,  that  any  statement  of  the  reasons  upon  which 
the  rule  rests  is  no  longer  necessary." 

Delivery  with  Ifnowledge  by  Insurer  estops :  Phoenix  Ins.  Co.  v.  Cope- 
land,  86  Ala.  551,  6  South.  143,  4  L.  R.  A.  848 ;  Id.,  90  Ala.  386,  8 
South.  48;  Phoenix  Ins.  Co.  v.  Plemming,  65  Ark.  54,  44  S.  W.  464, 
39  L.  R.  A.  789,  67  Am.  St.  Rep.  900 ;  Farmers'  Ins.  Ass'n  v.  Reavis, 
(Ind.  Sup.)  70  N.  B.  518;  Anson  v.  Winnesheik  Ins.  Co.,  23  Iowa, 
84;  Carey  v.  Home  Ins.  Co.,  97  Iowa,  619,  60  N.  W.  920;  Gurnett 
V.  Atlas  Mut.  Ins.  Co.,  124  Iowa,  547,  100  N.  W.  542;  Melchei-  v. 
Ocean  Ins.  Co.,  60  Ble.  77 ;  Baltimore  Ins.  Co.  v.  McPadon,  4  Har. 
&  J.  (Md.)  31 ;  Quigley  v.  St  Paul  Title  Ins.  &  Trust  Co.,  60  Minn. 
275,  62  N.  W.  287 ;  Van  Tuyl  v.  Westchester  Fire  Ins.  Co.,  67  Barb. 
(N.  Y.)  72;  Forward  v.  Continental  Ins.  Co.,  142  N.  Y.  382,  37  N. 
B.  615,  25  L.  R.  A.  637;  Uhler  v.  Farmers'  Am.  Fire  Ins.  Co.,  4 
Leg.  Gaz.  (Pa.)  354;  Welsh  v.  London  Assurance  Corp.,  151  Pa. 
607,  25  Atl.  142,  31  Am.  St.  Rep.  786;  McFee  v.  South  Carolina 
Ins.  Co.,  2  McOord  (S.  C.)  503,  13  Am.  Dec.  757 ;  Hartford  Fire  Ins. 
Co.  V.  Post,  25  Tex.  Civ.  App.  428,  62  S.  W.  140 ;  West  v.  Norwich 
Union  Fire  Ins.  Soc,  10  Utah,  442,  57  Pac.  685. 
Title  and  ownership :  Germania  Fire  Ins.  Co.  v.  Hick,  23  111.  App.  383 ; 
Lycoming  Fire  Ins.  Co.  v.  Jackson,  83  111.  302,  25  Am.  Rep.  386; 
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German- American  Ins.  Co.  v.  Paul  (Ind.  T.)  83  S.  W.  60;  Carey  v. 
Home  Ins.  Co.,  97  Iowa,  619,  66  N.  W.  920;  Hamilton  v.  Dwelling 
House  Ins.  Co.,  98  Mich.  535,  57  N.  W.  735,  22  L.  R.  A.  527;  Pat- 
ridge  V.  Commercial  Fire  Ins.  Co.,  17  Hun  (N.  T.)  95;  Baldwin  v. 
Citizens'  Ins.  Co.,  60  Hun,  389,  15  N.  Y.  Supp.  587;  Van  Tassel  v. 
Greenwich  Ins.  Co.,  28  App.  Div.  163,  51  N.  Y.  Supp.  79 ;  Cowell  v. 
Phoenix  Ins.  Co.,  126  N.  0.  684,  36  S.  E.  184. 

Other  Insurance :  Brandup  v.  St.  Paul  Fire  &  Marine  Ins.  Co.,  27  Minn. 
393,  7  N.  W.  735;  First  Nat.  Bank  v.  American  Central  Ins.  Co., 
58  Minn.  492,  60  N.  W.  345;  Anderson  v.  Manchester  Fire  Assur. 
Co.,  59  Minn.  182,  63  N.  W.  241,  28  L.  R.  A.  609,  50  Am.  St.  Rep. 
400;  Equitable  Fire  Ins.  Co.  v.  Alexander  (Miss.)  12  South.  25; 
Western  Assur.  Co.  v.  Phelps,  77  Miss.^  625,  27  South.  745 ;  Carr  v. 
Hibernia  Ins.  Co.,  2  Mo.  App.  466 ;  Richardson  v.  Westchester  Fire 
Ins.  Co.,  15  Hun  (N.  Y.)  472;  Rowley  v.  Empire  Ins.  Co.,  4  Abb. 
Dec.  (N.  Y.)  131 ;  Rowley  v.  Empire  Ins.  Co.,  *42  N.  Y.  557,  36  N. 
Y.  550,  4  Abb.  Dec.  131 ;  Reed  v.  Equitable  Fire  &  Marine  Ins.  Co., 
17  R.  I.  785,  24  Atl.  833,  18  L.  R.  A.  496;  Mutual  Fire  Ins.  Co.  v. 
Ward,  95  Va.  231,  28  S.  E.  209 ;  Sherman  v.  Madison  Mut.  Ins.  Co., 
39  Wis.  104. 

Incumbrances :  Neafie  v.  Woodcock,  44  N.  Y.  Supp.  768,  15  App.  Div. 
618 ;  Phoenix  Ins.  Co.  v.  Ward,  7  Tex.  Civ.  App.  13,  26  S.  W.  763 ; 
German  Ins.  Co.  v.  Everett,  18  Tex.  Civ.  App.  514,  46  S.  W.  95; 
Hobkirk  v.  Phoenix  Ins.  Co.,  102  Wis.  13,  78  N.  W.  160. 

Under  the  theory  that  notice  to  or  knowledge  of  an  agent  is  im- 
putable to  the  company  he  is  acting  for,  the  rule  stated  applies  with 
equal  force  to  a  delivery  of  a  policy  by  an  agent  with  knowledge 
of  facts  which  would  render  it  invalid  at  its  inception. 

In  general :  American  Cent.  Ins.  Co.  v.  Brown,  29  111.  App.  602 ;  Ger- 
mania  Fire  Ins.  Co.  v.  Klewer,  129  111.  599,  22  N.  E.  489 ;  Home  Ins. 
Co.  v.  Mendenhall,  164  111.  458,  45  N.  E.  1078,  36  L.  R.  A.  374 ;  Hunt- 
ley v.  Home  Ins.  Co.,  42  Iowa,  709;  Crittenden  v.  Springfield  Fire 
&  Marine  Ins.  Co.,  85  Iowa,  652,  52  N.  W.  548,  39  Am.  St.  Rep.  321 ; 
Gurnett  v.  Atlas  Mut.  Ins.  Co.,  124  Iowa,  547,  lOO  N.  W.  542 ;  Ken- 
ton Ins.  Co.  V.  Shea,  6  Bush  (Ky.)  174,  99  Am.  Dec.  676;  Richards 
V.  Washington  Fire  &  Marine  Ins.  Co.,  60  Mich.  420,  27  N.  W.  586; 
Williams  v.  Bankers'  &  Merchants'  Town  Mut.  Fire  Ins.  Co.,  73 
Mo.  App.  607 ;  Ritchey  v.  Home  Ins.  Co.,  104  Mo.  App.  140,  78  S.  W. 
341 ;  Driscoll  v.  German-American  Ins.  Co.,  74  Hun,  153,  26  N.  Y. 
Supp.  646;  Benjamin  v.  Palatine  Ins.  Co.,  Limited,  80  App.  Div. 
260,  80  N.  Y.  Supp.  256,  affirmed  177  N.  Y.  588,  70  N.  E.  1095 ;  Brink 
V.  Merchants'  &  Mechanics'  Ins.  Co.  49  Vt.  442 ;  Welch  v.  Fire 
Ass'n  of  Philadelphia,  120  Wis.  456,  98  N.  W.  227. 

Title  and  ownership:  Hunt  v.  Mercantile  Ins.  Co.  (C.  C.)  22  Fed.  503; 
Dupuy  V.  Delaware  Ins.  Co.  (C.  C.)  63  Fed.  680;  Phoenix  Ins.  Co. 
T.  Copeland,  86  Ala.  551,  6  South.  143,  4  L.  R.  A.  848 ;    Mechanics' 
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&  Traders'  Ins.  Co.  v.  Mutual  Real  Estate  &  Bldg.  Ass'n,  98  Ga.  262, 
25  S.  E.  457 ;  Western  Assur.  Co.  v.  Stoddard,  88  Ala.  606,  7  South. 
379 ;  Davis  v.  Phoenix  Ins.  Co.,  Ill  Cal.  409,  43  Pac.  1115 ;  Ameri- 
can Cent.  Ins.  Co.  v.  Donlon,  16  Colo.  App.  416,  66  Pac.  249 ;  Peck  v. 
New  Loudon  County  Mut.  Ins.  Co.,  22  Conn.  575 ;  Phenlx  Ins.  Co. 
V.  Searles,  100  Ga.  97,  27  S.  E.  779;  Orient  Ins.  Co.  v.  McKnight, 
96  111.  App.  525,  affirmed  64  N.  E.  839,  197  111.  190;  Germania  Fire 
Ins.  Co.  V.  Hick,  23  111.  App.  381,  affirmed  125  111.  361,  17  N.  B.  792. 

8  Am.  St.  Rep.  384 ;  Manchester  Fire  Assur.  Co.  v.  Koerner,  13  Ind. 
App.  372,  40  N.  E.  1110,  55  Am.  St.  Rep.  231,  rehearing  denied  41 
N.  E.  848,  13  Ind.  App.  380,  55  Am.  St.  Rep.  237 ;  Lamb  v.  Council 
Bluffs  Ins.  Co.,  70  Iowa,  238,  30  N.  W.  497;  Carey  v.  Home  Ins. 
Co.,  97  Iowa,  619,  66  N.  W.  920;  Milwaukee  Mechanics'  Ins.  Co. 
V.  Brown,  3  Kan.  App.  225,  44  Pac.  35;  Phoenix  Ins.  Co.  v.  Angel 
(Ky.)  38  S.  W.  1067;  Ahlberg  v.  German  Ins.  Co.,  94  Mich.  259, 
53  N.  W.  1102;  O'Brien  v.  Greenwich  Ins.  Co.,  95  Mo.  App.  301,  68 
S.  W.  976;  Home  Ins.  Co.  v.  Gibson,  72  Miss.  58,  17  South.  13; 
Leach  v.  Republic  Fire  Ins.  Co.,  58  N.  H.  245 ;  Broadhead  v.  Lycom- 
ing Fire  Ins.  Co.,  14  Hun  (N.  Y.)  452 ;  Mark  v.  National  Fire  Ins. 
Co.,  24  Hun  (N.  Y.)  565;  Miaghan  v.  Hartford  Ins.  Co.,  24  Hun 
(N.  Y.)  58;  Van  Schoick  v.  Niagara  Fire  Ins.  Co.,  68  N.  Y.  434; 
Union  Ins.  Co.  v.  Chipp,  93  111.  96 ;    Burke  v.  Niagara  Fire  Ins.  Co., 

58  Hun,  605,  12  N.  Y.  Supp.  254,  judgment  affirmed  Fisher  v. 
Same,  128  N.  Y.  668,  29  N.  E.  148;  Brooks  v.  Erie  Fire  Ins.  Co., 
177  N.  Y.  572,  69  N.  B.  1120;  Clapp  v.  Farmers'  Mut.  Fire  Ins. 
Ass'n,  126  N.  C.  388,  35  S.  E.  617;  Strause  v.  Palatine  Ins.  Co., 
128  N.  C.  64,  38  S.  E.  256;  Gerringer  v.  North  Carolina  Home  Ins. 
Co.,  133  N.  C.  407,  45  S.  E.  773 ;  Davis  v.  Fireman's  Fund  Ins.  Co., 
6  Pa.  Super.  Ct.  506,  28  Pittsb.  Leg.  J.  (N.  S.)  91,  40  Wkly.  Notes 
Cas.  569 ;  Burson  v.  Fire  Ass'n,  136  Pa.  267,  20  Atl.  401,  20  Am.  St. 
Rep.  919 ;  Pelzer  Mfg.  Co.  v.  Sun  Fire  Office,  36  S.  C.  213,  15  S.  E. 
562 ;   Graham  v.  American  Fire  Ins.  Co.,  48  S.  C.  195,  26  S.  E.  323, 

59  Am.  St.  Rep.  707 ;  Gerard  Fire  &  Marine  Ins.  Co.  v.  Frymier 
(Tex.  Civ.  App.)  32  S.  W.  55 ;  Westchester  Fire  Ins.  Co.  v.  Wagner, 
24  Tex.  Civ.  App.  140,  57  S.  W..  876 ;  Continental  Fire  Ins.  Co.  V. 
Cummings  (Tex.  Civ.  App.)  78  S.  W.  378 ;  Liverpool  &  L.  &  G.  Ins. 
Co.  V.  Ende,  65  Tex.  118 ;    Crescent  Ins.  Co.  v.  Camp,  71  Tex.  503, 

9  S.  W.  473 ;  Continental  Ins.  Co.  v.  Cummings  (Tex.  Sup.)  81  S.  W. 
705;  Wagner  v.  Westchester  Fire  Ins.  Co.,  92  Tex.  549,  50  S.  W. 
569;  West  v.  Norwich  Union  Fire  Ins.  Soc.  10  Utah,  442,  37  Pac. 
685;  Manhattan  Fire  Ins.  Co.  v.  Weill,  28  Grat.  (Va.)  389,  26  Am. 
Rep.  364;  Schultz  v.  Caledonian  Ins.  Co.,  94  Wis.  42,  68  N.  W. 
414;  Trustees  of  St.  Clara  Female  Academy  v.  Northwestern  Nat. 
Ins.  Co.,  98  Wis.  257,  73  N.  W.  767. 

Other  insurance:  Putnam  v.  Commonwealth  Ins.  Co.  (C.  C.)  4  Fed. 
753 ;  Fishbeck  v.  Phenix  Ins.  Co.,  54  Cal.  422 ;  Strauss  v.  Phenix 
Ins.  Co.,  9  Colo.  App.  386,  48  Pac.  822;  Hartford  Fire  Ins.  Co.  v. 
Redding  (Fla.)  37  South.  62,  67  L.  R.  A.  518 ;   Swain  v.  Macon  Fire 
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Ins.  Co.,  102  Ga.  96,  29  S.  E.  147;  New  England  Fire  &  Marine 
Ins.  Co.  V.  Schlettler,  38  111.  166;  Lycoming  Ins.  Co.  v.  Barringer. 
73  111.  230;  Niagara  Fire  Ins.  Co.  v.  Johnson,  4  Kan.  App.  16,  45 
Pac.  789;  Bigelow  v.  Granite  State  Fire  Ins.  Co.,  94  Me.  39,  46 
Atl.  808;  Brandup'v.  St.  Paul  Fire  &  Marine  Ins.  Co.,  27  Minn. 
393,  7  N.  W.  735 ;  Carr  v.  Hibernia  Ins.  Co.,  2  Mo.  App.  466 ;  Had- 
ley  V.  New  Hampshire  Fire  Ins.  Co.,  55  N.  H.  110;  Spalding  v. 
New  Hampshire  Fire  Ins.  Co.,  71  N.  H.  441,  52  Atl.  858;  MeCabe 
V.  Farm  Buildings  Fire  Ins.  Co.,' 14  Hun  (N.  T.)  602;  Landers  v. 
Watertown  Fire  Ins.  Co.,  19  Hun  (N.  Y.)  174 ;  Knowles  v.  Ameri- 
can Ins.  Co.,  66  Hun,  220,  21  N.  Y.  Supp.  50 ;  Stage  v.  Home  Ins. 
Co.,  76  App.  Dlv.  509,  78  N.  Y.  Supp.  555 ;  Lewis  v.  Guardian  Fire 
&  Life  Assur.  Co.,  87  N.  T.  Supp.  525,  93  App.  Div.  157 ;  Pitney  v. 
Glens  Falls  Ins.  Co.,  65  N.  T.  6;  Richmond  v.  Niagara  Fire  Ins. 
Co.,  79  N.  Y.  230 ;  Brumbaugh  v.  Home  Mut.  Fire  Ins.  Co.,  20  Pa. 
Super.  Ct.  144;  Hibernia  Ins.  Co.  v.  Malevinsky,  6  Tex.  Civ.  App. 
81,  24  S.  W.  804 ;  Osborne  v.  Phenix  Ins.  Co.,  23  Utah,  428,  64  Pac. 
1103 ;   Roberts  v.  Continental  Ins.  Co.,  41  Wis.  321. 

Incumbrances :  Mulville  v.  Adams  (C.  C.)  19  Fed.  887 ;  London  &  L. 
Fire  Ins.  Co.  v.  Fischer,  92  Fed.  500,  34  C.  C.  A.  503 ;  Phoenix  Ins. 
Co.  V.  Copeland,  90  Ala.  386,  8  South.  48 ;  Cowart  v.  Capital  City 
Ins.  Co.,  114  Ala.  356,  22  South.  574;  Clay  v.  Phoenix  Ins.  Co., 
97  Ga.  44,  25  S.  E.  417 ;  Firemen's  Ins.  Co.  v.  Horton,  170  111.  258, 
48  N.  B.  955;  Phenix  Ins.  Co.  v.  Caldwell,  85  111.  App.  104;  Id., 
187  111.  73,  58  N.  B.  314;  Firemen's  Ins.  Co.  v.  Horton,  170  111. 
258,  48  N.  E.  955;  Continental  Ins.  Co.  v.  Ward,  50  Kan.  346,  31 
Pac.  1079 ;  Hartford  Fire  Ins.  Co.  v.  McCarthy  (Kan.)  77  Pac.  90 ; 
Kosencrans  v.  North  American  Ins.  Co.,  66  Mo.  App.  352,  2  Mo. 
App.  Eep'r,  1362;  Southern  Ins.  Co.  v.  Stewart  (Miss.)  30  South. 
755 ;  Holmes  v.  Drew,  16  Hun,  491 ;  Ames  v.  New  York  Union  Ins. 
Co.,  14  N.  Y.  253 ;  Rowley  v.  Empire  Ins.  Co.,  '►42  N.  Y.  457 ;  Id.,  36 
N.  Y.  550,  4  Abb.  Dec.  131;  Forward  v.  Continental  Ins.  Co.,  66 
Hun,  546,  21  N.  Y.  Supp.  664,  judgment  affirmed  142  N.  Y.  382,  37 
N.  E.  615,  25  L.  R.  A.  637;  Gould  v.  Dwelling  House  Ins.  Co.,  134 
Pa.  570,  19  Atl.  793,  19  Am.  St.  Rep.  717 ;  Hartford  Fire  Ins.  Co.  v. 
Josey,  6  Tex.  Civ.  App.  290,  25  S.  W.  685 ;  Dowling  v.  Lancashire 
Ins.  Co.,  92  Wis.  63,  65  N.  W.  738,  31  L.  R.  A.  112;  McDonald  v. 
Fire  Ass'n  of  Philadelphia,  93  Wis.  348,  67  N.  W.  719. 

It  Is,  of  course,  obvious  "that  under  this  rule  the  prior  knowledge  can 
be  shown  by  parol.  Daniels  v.  Citizens'  Ins.  Co.  (C.  C.)  5  Fed.  425 ; 
Planters'  &  Merchants'  Ins.  Co.  v.  Thurston,  93  Ala.  255,  9  South. 
268 ;  Mobile  Fire  Dept.  Ins.  Co.  v.  Miller,  58  Ga.  420 ;  Milwaukee 
Mechanics'  Ins.  Co.  v.  Brown,  3  Kan.  App.  225,  44  Pac.  35 ;  Home 
Ins.  Co.  v.  Stone  River  Nat.  Bank,  88  Tenn.  369,  12  S.  W.  915.  In 
Miaghan  v.  Hartford  Fire  Ins.  Co.,  24  Hun  (N.  Y.)  58,  it  was  said 
that,  where  an  estoppel  is  based  on  the  issuance  of  a  policy  with 
knowledge,  proof  that  insured  did  not  read  the  policy  tended  to  show 
that  he  relied  on  the  agent's  acts. 
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The  rule  stated  applies  to  life  insurance  contracts  as  well  as  to 
insurance  on  property. 

Reference  may  be  made  to  Security  Trust  Co.  v.  Tarpey,  182  111.  52, 
54  N.  E.  1041 ;  Koenlg  y.  United  Life  Ins.  Ass'n,  38  N.  T.  Supp.  506, 
16  Misc.  Eep.  531;  Quinn  v.  Metropolitan  Life  Ins.  Co.,  10  App. 
Div.  483,  41  N.  T.  Supp.  1060;  De  Witt  v.  Home  Forum  Benefit 
Order,  95  Wis.  305,  70  N.  W.  476. 

If  an  applicant  for  an  accident  policy  has  fully  described  bis  calling, 
and  all  the  facts  are  known  to  the  insurer,  an  improper  classifica- 
tion will  not  prevent  a  recovery.  Emlaw  v.  Travelers'  Ins.  Co., 
108  Mich.  554,  66  N.  W.  469;  Travelers'  Ins.  Co.  v.  Snowdon,  60 
Neb.  263,  83  N.  W.  66. 

It  may  also  be  said  that  the  general  principles  relating  to  waiver 
and  estoppel  by  the  knowledge  or  acts  of  an  insurance  company  or 
its  agents  apply  to  mutual  companies  as  well  as  to  ordinary  stock 
insurance  companies. 

Rickey  v.  German  Guarantee  Town  Mut.  Fire  Ins.  Co.,  79  Mo.  App.  485, 
2  Mo.  App.  Rep'r,  472 ;  Campbell  v.  Merchants'  &  Farmers'  Mut. 
Fire  Ins.  Co.,  37  N.  H.  35,  72  Am.  Dec.  324.  Contra:  Leonard  v. 
American  Ins.  Co.,  97  Ind.  299. 

In  Farmers'  Mut.  Ins.  Co.  v.  Taylor,  73  Pa.  342,  some  importance 
was  attached  to  the  fact  that  the  company  not  only  received  the  pre- 
mium with  knowledge  of  facts  vitiating  the  policy,  but  also  retained 
the  money;  and  in  Haire  v.  Ohio  Farmers'  Ins.  Co.,  93  Mich.  481, 
53  N.  W.  623,  32  Am.  St.  Rep.  516,  the  court  regarded  the  rule  as 
fortified  by  the  insurance  company's  retention  of  the  money  paid  to 
it  as  premium  for  a  supposedly  valid  policy.  The  waiver  by  issu- 
ance of  a  policy  on  known  facts  inconsistent  with  the  terms  of  the 
policy  is  not  limited  to  the  original  policy,  but  extends  also  to  a 
renewal  (Allen  v.  Home  Ins.  Co.,  65  Pac.  138,  133  Cal.  29). 

The  rule  stated  does  not  prevail  in  all  courts.  In  Massachusetts 
a  contrary  doctrine  has  been  adopted.  Thus,  it  was  held  in  Batch- 
elder  V.  Queen  Ins.  Co.,  135  Mass.  449,  that  an  insured  cannot  show, 
in  an  action  on  a  policy  conditioned  to  be  void  in  case  of  other  in- 
surance, that  the  insurance  company  knew,  when  it  delivered  the 
policy,  that  there  was  other  insurance  outstanding.  In  giving  this 
decision  the- court  says:  "A  breach  of  condition,  happening  after 
a  policy  is  issued,  may  be  waived,  no  doubt ;  but  when  the  breach 
exists  at  the  moment  when,  if  ever,  the  contract  comes  into  exist- 
ence, it  must  be  waived  at  that  moment,  if  ever,  and  at  that  very 
instant  the  writing  purports  to  establish  and  insist  upon  the  con- 
B.B.INS.— 165 
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dition.  We  must  follow  the  decisions  that  parol  evidence  of  such 
a  waiver  as  is  relied  on  in  this  case  would  contradict  the  written 
instrument  upon  which  the  suit  is  brought." 

Other  cases  supporting  this  rule  are  Atherton  v.  Brown,  14  Mass.  152; 
Barrett  v.  Union  Mut.  Fire  Ins.  Co.,  7  Gush.  (Mass.)  175;  McCoy 
V.  Metropolitan  Life  Ins.  Co.,  133  Mass.  82. 

In  Pendar  v.  American  Mut.  Ins.  Co.,  12  Cush.  (Mass.)  469,  it 
was  contended  that,  as  the  agent  issuing  the  policy  had  noted  the 
existence  of  prior  insurance  on  his  memorandum  book,  the  notice 
of  such  insurance  could  be  shown  by  parol,  but  the  court  took  the 
position  that  the  nature  or  effect  of  the  e'vidence  was  not  varied  by 
the  entry,  as  the  memorandum  book  was  a  private  one  belonging 
to  the  agent,  and  the  entries  did  not  bind  or  in  any  way  affect  the 
company.  The  Massachusetts  rule  also  prevails  in  the  law  courts 
of  New  Jersey.  It  was  contended  in  Bennett  v.  St.  Paul  Fire  & 
Marine  Ins.  Co.,  55  N.  J.  Law,  377,  27  Atl.  641,  that  a  breach  of  a 
condition  requiring  indorsement  of  other  insurance  was  avoided  by 
the  issuance  of  the  policy  with  knowledge  of  the  prior  insurance. 
To  this  the  court  answered :  "This  contention  is  based  on  the  idea 
that  neither  of  the  parties  could  have  intended  that  the  policy 
should  be  void,  by  reason  of  an  insurance  that  was  then  known 
to  both  of  them.  But  the  conclusive  answer  to  this  is  that  such  is 
their  agreement,  so  plainly  expressed  that  a  doubt  upon  the  sub- 
ject would  be  absurd.  It  is  true  that  the  stipulation  is  so  unrea- 
sonable that  if  the  language  were  at  all  ambiguous  or  uncertain, 
or  were  it  inconsistent  with  any  part  of  the  context,  a  court  might 
well  struggle  to  eliminate  it  by  construction.  But  a  contract 
clearly  expressed  in  writing  must  be  enforced  in  a  court  of  law  ac- 
cording to  its  terms,  and  this  without  reference  to  the  real,  but 
unexpressed,  intentions  of  the  parties  to  it.  If  it  is  in  any  respect 
to  be  modified,  resort  must  be  had  to  a  court  of  equity."  Further- 
more, the  court  considered  that,  as  all  the  facts  were  within  the 
knowledge  of  both  parties,  there  was  no  question  of  fraud  or  waiver 
in  the  case.  This  doctrine  is  also  followed  in  the  early  cases  of 
Madison  Ins.  Co.  v.  Fellowes,  1  Disn.  217,  12  Ohio  Dec.  584;  Id.', 
2  Disn.  128, 13  Ohio  Dec.  79.  And  it  was  held  in  Smith  v.  Farmers' 
Mut.  Fire  Ins.  Co.,  19  Ohio  St.  287,  that  verbal  notice  of  incum- 
brances cannot  be  substituted  for  a  notice  in  a  written  application 
required  by  the  charter  of  a  mutual  company.  So  in  Grand  Lodge 
A.  O.  U.  W.  V.  Bunkers,  23  Ohio  Cir.  Ct.  R.  487,  parol  evidence 
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of  an  insurer's  knowledge  of  facts  contrary  to  the  certificate  prior 
to  its  issuance  was  held  inadmissible  as  varying  the  contract. 

In  Hammel  v.  Insurance  Co.  of  Pennsylvania,  24  Ohio  Clr.  Ct.  R.  101, 
the  court  held  that  a  condition  requiring  indorsement  of  other  insur- 
ance admits  of  no  construction,  and  evidence  that  assured  in- 
formed the  agent,  when  the  Insurance  was  obtained,  that  the  prop- 
erty was  so  incumbered,  Is  Inadmissible,  as  varying  the  terms  of  the 
original  contract,  and  such  facts  involve  no  question  of  waiver. 
This  decision  was  based  on  a  similar  ruling  In  Smith  v.  Farmers' 
Mut.  Fire  Ins.  Co.,  19  Ohio  St.  287.  But  It  Is  to  be  noted  that  In 
the  Smith  Case  the  Insurer  had  a  lien  on  the  property  for  the 
premiums.  Furthermore,  It  was  held  In  Herbert  v.  Standard  Life 
&  Accident  Ins.  Co.,  23  Ohio  Cir.  Ct.  R.  225,  that  other  insurance 
will  not  be  permitted  to  defeat  a  recovery  on  a  policy,  where  the 
agent  drawing  the  application  has  full  knowledge  of  other  insur- 
ance and  issues  the  policy. 

A  policy  effected  by  a  person  without  insurable  interest  is  void, 
though  the  insurance  company  has  full  knowledge  of  the  facts 
(Agricultural  Ins.  Co.  v.  Montague,  38  Mich.  548,  31  Am.  Rep.  326). 
The  reason  for  this  rule  is  obvious.  It  is  absolutely  essential  that 
an  insured  have  an  insurable  interest  in  order  that  his  policy  shall 
be  valid.  The  delivery  of  a  policy  after  a  fire  with  knowledge  that 
a  condition  for  forfeiting  it  has  been  violated  does  not  constitute 
a  waiver  of  the  condition,  where  the  contract  had  been  consum- 
mated previous  to  loss,  so  that  the  insurance  agent  was  bound  to 
deliver  the  policy  on  demand  (Alston  v.  Greenwich  Ins.  Co.,  100 
Ga.  282,  29  S.  E.  266). 

(b)   Application  of  doctrine  as  dependent  on  character  of  statement 
as  urarranty  or  representation. 

Some  courts  have  distinguished  between  misrepresentations  and 
warranties,  and  held  that,  though  the  former  would  be  waived  by 
issuing  a  policy  with  knowledge  of  the  facts,  this  would  not  be  true 
of  the  latter.  Thus,  it  was  said  in  State  Mutual  Fire  Ins.  Co.  v. 
Arthur,  30  Pa.  315 :  "Knowledge  by  the  underwriters  of  the  breach 
of  a  warranty,  at  the  time  it  is  made,  does  not  relieve  the  assured 
from  the  consequences  of  the  breach,  or  convert  the  engagement 
into  a  different  warranty.  It  may  relieve  against  a  false  or  imper- 
fect representation,  but  not  against  a  warranty.  The  purpose  in 
requiring  a  warranty  is  to  dispense  with  inquiry,  and  cast  entirely 
upon  the  assured  the  obligation  that  the  facts  shall  be  as  repre- 
sented. Compliance  with  his  warranty  is  a  condition  precedent  to 
any  recovery  upon  the  contract.    It  is  therefore  that  the  materiality 


iJ628  ESTOPPEL  AND   WAIVEE. 

of  the  thing  warranted  to  the  risk  is  of  no  consequence.  The  as- 
sured, by  his  warranty,  engages  that,  whatever  may  be  the  con- 
dition of  things  when  he  makes  his  application,  the  facts  shall  be 
as  warranted  when  the  policy  attaches." 

This  doctrine  is  also  supported  by  Triple  Link  Mut.  Indemnity  Ass'n 
V.  Williams,  121  Ala.  138,  26  South.  19,  77  Am.  St.  Rep.  34;  Patten 
V.  Merchants'  &  Farmers'  Mut.  Fire  Ins.  Co.,  40  N.  H.  375 ;  Common- 
wealth Mut.  Fire  Ins.  Co.  v.  Huntzinger,  98  Pa.  41. 

But  a  contrary  rule  is  announced  by  other  courts,  even  with  refer- 
ence to  warranties  based  on  statements  made  in  applications  for 
insurance.  Thus,  it  was  held  in  Western  Assur.  Co.  v.  Stoddard, 
88  Ala.  606,  7  South.  379,  that  an  insurance  company  is  estopped  to 
rely  on  a  misrepresentation  in  insured's  application,  made  a  war- 
ranty by  the  policy,  if  the  company's  agent  had  knowledge  of  the 
facts  when  the  policy  was  issued. 

This  position  is  also  supported  by  Dwelling  House  Ins.  Co.  v.  Brodie, 
52  Ark.  11,  11  S.  W.  1016,  4  L.  E.  A.  458 ;  Danvers  Mut.  Fire  Ins. 
Co.  V.  Schertz,  95  111.  App.  656 ;  Jordan  v.  State  Ins.  Co.,  64  Iowa, 
216,  19  N.  W.  917;  Stone  v.  Hawkeye  Ins.  Co.,  68  Iowa,  737,  28 
N.  W.  47,  56  Am.  Rep.  870 ;  McMurray  v.  Capital  Ins.  Co.,  87  Iowa, 
453,  54  N.  W.  354;  Phcenix  Ins.  Co.  v.  Trustees  of  Beechland 
Grange,  7  Ky.  Law  Rep.  670;  Ayres  v.  Phoenix  Ins.  Co.,  66  Mo. 
App.  288;  Cagle  v.  Chillicothe  Town  Mut.  Fire  Ins.  Co.,  78  Mo. 
App.  431,  2  Mo.  App.  Rep'r,  259 ;  Breckenridge  v.  American  Central 
Ins.  Co.,  87  Mo.  62 ;  Kennedy  v.  St.  Lawrence  County  Mut.  Ins.  Co., 
10  Barb.  (N.  Y.)  285;  Levell  v.  Royal  Arcanum,  9  Misc.  Rep.  257, 
30  N.  Y.  Supp.  205;  Quinn  v.  Metropolitan  Life  Ins.  Co.,  10  App. 
Dlv.  483,  41  N.  Y.  Supp.  1060 ;  Foot  v.  iEtna  Life  Ins.  Co.,  61  N.  Y. 
571,  aflBrming  4  Daly,  285 ;  Barteau  v.  Phoenix  Mut.  Life  Ins.  Co., 
67  N.  T.  595. 

The  rule  in  New  York  is,  as  noted,  that  the  issuance  of  a  policy 
with  knowledge  of  a  breach  of  warranty  will  not  waive  the  breach. 
But  in  Clemans  v.  Supreme  Assembly  of  Royal  Soc.  of  Good  Fel- 
lows, 131  N.  Y.  485,  30  N.  E.  496,  16  L.  R.  A.  33,  it  was  said  that 
if  the  agent  alone  knows  of  the  falsity  of  a  warranty,  and  conceals 
the  same  from  the  insured,  and  permits  him  to  make  the  warranty 
in  the  appHcation  when  the  agent  knows  it  to  be  false,  the  insur- 
ance company  will  be  precluded  from  relying  on  the  breach.  Like- 
wise, the  rule  does  not  apply  to  warranties  which  are  in  reality  only 
conditions  in  the  policy,  though  it  does  apply  to  warranties  based 
on  statements  or  representations  made  by  the  insured.  In  other 
words,  breaches  of  conditions  in  a  policy  will  be  waived  by  de- 
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livery  with  knowledge,  but  not  misstatements  made  warranties  by 
the  policy.  Thus,  the  existence  of  a  mortgage  was,  in  Bidwell  v. 
Northwestern  Ins.  Co.,  24  N.  Y.  302,  considered  not  to  avoid  a 
marine  policy  on  a  ship  warranted  "free  from  all  liens,"  as  the  in- 
surer had  knowledge  of  the  mortgage  when  the  policy  was  issued. 
Likewise,  it  was  held  in  Reck  v.  Phoenix  Ins.  Co.,  130  N.  Y.  160, 
29  N.  E.  137,  that  a  warranty  in  a  marine  policy  that  the  ship  in- 
sured should  not  use  ports  north  of  Antwerp  during  a  certain  period 
was  waived  by  insuring  the  ship  while  lying  in  a  port  north  of 
Antwerp.  And  in  Thebaud  v.  Great  Western  Ins.  Co.,  84  Hun,  1, 
31  N.  Y.  Supp.  1084,  the  court  took  the  position  that  the  implied 
warranty  of  seaworthiness  could  be  waived  by  issuing  a  policy  with 
knowledge  of  its  breach,  the  same  as  a  warranty  in  a  fire  policy. 
But  in  Goicoechea  v.  Louisiana  State  Ins.  Co.,  6  Mart.  N.  S.  (La.) 
51, 17  Am.  Dec.  175,  the  doctrine  that  knowledge  by  an  underwriter 
that  a  cargo  is  prohibited  waives  the  warranty  against  illicit  trade 
was  criticised;  the  court  taking  the  position  that  the  knowledge 
of  the  cargo's  character  and  the  warranty  could  be  reconciled  by 
construing  the  policy  so  that  the  insured  should  take  the  risk  of  il- 
licit trade  and  the  company  all  other  risks. 

(c)   Insurer  put  on  inquiry. 

If,  at  the  time  a  policy  is  issued,  an  insurer  or  its  agent  is  fur- 
nished with  information  which,  if  pursued,  would  lead  to  actual 
knowledge  of  facts  rendering  the  policy  void  at  its  inception,  the 
issuance  of  the  policy  is,  by  some  courts,  looked  upon  as  a  waiver 
of  an  avoidance  by  reason  of  the  existence  of  such  facts. 

Reference  may  be  made  to  Gandy  v.  Orient  Ins.  Co.,  52  S.  C.  224, 
29  S.  B.  655;  North  British  &  Mercantile  Ins.  Co.  v.  Steiger,  124 
111.  81,  16  N.  E.  95,  affirming  26  111.  App.  228 ;  German  Ins.  Co.  v. 
Horan,  15  Ky.  Law  Rep.  208 ;  Emery  v.  Mutual  City  &  Village  Ins. 
Co.,  51  Mich.  469,  16  N.  W.  816,  47  Am.  Rep.  590;  Smith  v.  Com- 
monwealth Ins.  Co.,  49  Wis.  322,  5  N.  W.  804. 

A  contrary  rule  is,  however,  asserted  in  Sanders  v.  Cooper,  115 
N.  Y.  279,  22  N.  E.  212,  12  Am.  St.  Rep.  801,  5  L.  R.  A.  638,  it  there 
being  held  that  an  insured  is  not  relieved  of  a  breach  of  a  condition 
against  other  insurance  by  the  fact  that  the  insurer's  agent,  at  the 
time  the  insurance  was  written,  was  put  on  inquiry  as  to  further 
insurance,  and  might,  by  the  exercise  of  diligence,  have  ascertained 
the  truth.  Still,  if  the  agent  is  put  on  inquiry,  and  agrees  to  ascer- 
tain the  facts  of  which  the  insured  is  ignorant,  and  then  issues  the 
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policy  without  making  further  inquiry,  he  thereby  waives  a  condi- 
tion in  the  policy  in  conflict  with  the  actual  facts  (Skinner  v.  Nor- 
man, 165  N.  Y.  565,  59  N.  E.  309,  80  Am.  St.  Rep.  776,  reversing 
18  App.  Div.  609,  46  N.  Y.  Supp.  65).  But  even  if  putting  an  in- 
surer on  inquiry  is  sufficient,  the  insurer  must  have  such  informa- 
tion as  to  actually  put  it  on  inquiry.  It  is  not  sufficient  that  the 
insurer  could  have  ascertained  the  actual  facts  before  the  policy 
was  issued,  if  there  was  nothing  to  put  it  on  inquiry.  (McFarland 
v.  St.  Paul  Fire  &  Marine  Ins.  Co.,  46  Minn.  519,  49  N.  W.  253.) 
And  especially  if  there  are  false  representations  by  the  insured 
a  mere  opportunity  on  the  part  of  the  insurer  to  ascertain  the  actual 
facts  will  not  relieve  the  insured  from  the  effect  of  his  misreptesen- 
tations. 

Digby  V.  American  Cent.  Ins.  Co.,  3  Mo.  App.  603;   Hartford  Fire  Ins. 
Co.  V.  Magee,  47  111.  App.  367. 

(d)    Issuing  policy  irithout  application  or  representations. 

If  an  insurance  company  issues  a  policy  of  insurance  without  any 
application,  or  without  representations  in  regard  to  certain  facts, 
the  company  will  be  presumed  to  have  written  the  policy  on  its  own 
knowledge,  and  caimot  complain,  after  loss,  that  such  facts  were 
not  correctly  stated  in  the  policy  or  disclosed  by  the  insured. 

Union  Assur.  Soc.  v.  Nails,  101  Va.  613,  44  S.  B.  896,  90  Am.  St  Rep. 
923 ;    Keck  v.  Porter,  9  Kulp  (Pa.)  428. 

Furthermore,  some  authorities  take  the  position  that  an  insurier 
issuing  a  policy  without  representations  as  to  particular  facts^  and 
without  inquiry  in  regard  thereto,  cannot  insist  that  conditions  of 
the  policy  are  violated  by  such  existing  facts,  but  will  be  consid- 
ered to  have  waived  the  conditions  which  would  otherwise  render 
the  policy  invalid  at  its  inception.  Thus,  it  was  held  in  Georgia 
Home  Ins.  Co.  v.  Holmes,  75  Miss.  390,  23  South.  183,  '65  Am.  St. 
Rep.  611,  that  the  issuance  of  a  policy  without  an  application  and 
on  the  insurer's  personal  knowledge  of  the  property  is  a  waiver  of 
a  mortgage  clause;  and  in  Farmers'  &  Merchants'  Ins.  Co.  v. 
Mickel  (Neb.)  100  N.  W.  130,  that  if  an  insurer  issues  a  policy,  and 
accepts  and  retains  the  premium,  without  requiring  an  application, 
and  without  making  inquiry  as  to  the  condition  of  the  property  or 
the  state  of  its  title,  and  insured  has  in  fact  an  insurable  interest, 
the  insurer  will  be  conclusively  presumed  to  have  insured  such  in- 
terest, and  to  have  waived  a  condition  in  the  policy  providing  for  a 
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forfeiture  by  reason  of  any  facts  or  circumstances  affecting  the  con- 
dition of  title  of  the  property  in  regard  to  which  no  such  statement 
was  required  or  inquiry  made. 

A  similar  doctrine  is  also  asserted  In  Peet  v.  Dakota  Fire  &  Marine  Ins. 
Co.,  1  S.  D.  462,  47  N.  W.  532;  German  Ins.  Co.  v.  Davis,  6  Kan. 
App.  268,  51  Pac.  60 ;  Wright  v.  Fire  Ins.  Ass'n  of  London,  12  Mont 
474,  31  Pac.  87,  19  L.  R.  A.  211 ;  Philadelphia  Tool  Co.  v.  British 
America  Assur.  Co.,  132  Pa.  236,  19  Atl.  77,  19  Am.  St.  Rep.  596. 

In  the  following  cases  the  court  laid  stress  on  the  fact  that  the  insured 
did  not  know  that  the  policy  would  contain  the  condition  set  up 
as  a  defense:  German  Mut.  Ins.  Co.  v.  Niewedde,  11  Ind.  App. 
624,  39  N.  E.  534;  Phoenix  Ins.  Co.  v.  Fuller,  53  Neb.  811,  74  N.  W, 
269,  40  L.  R.  A.  408,  68  Am.  St.  Rep.  637 ;  AUesina  v.  London  &  I , 
&  G.  Ins.  Co.  (Or.)  78  Pac.  392. 

Analogous  to  the  rule  stated  is  another  one  to  the  effect  that 
though  a  policy  by  its  terms  requires  a  disclosure  of  all  material 
facts,  yet  if  the  insurer  issues  it  on  an  oral  request  or  application, 
and  makes  no  inquiry  in  regard  to  matters  covered  by  certain  con- 
ditions in  the  policy — as,  for  instance,  incumbrances — it  will  be 
assumed  that  the  insurer  waives  knowledge  as  to  such  facts. 

Reference  may  be  made  to  Sharp  v.  Scottish  Union  &  Nat.  Ins.  Co.,  136 
Cal.  542,  69  Pac.  253,  rehearing  denied  136  Cal.  542,  69  Pac.  615; 
Pelzer  Mfg.  Co.  v.  Sun  Fire  Office  of  London,  36  S.  C.  213,  15  S.  B. 
562;  Arthur  v.  Palatine  Ins.  Co.,  35  Or.  27,  57  Pac.  62,  76  Am.  St. 
Rep.  450 ;  Commonwealth  v.  Hide  &  Leather  Ins.  Co.,  112  Mass. 
136,  17  Am.  Rep.  72;  Allesina  v.  London  &  L.  &  G.  Ins.  Co.  (Or.) 
78  Pac.  392.  In  Dahlberg  v.  St.  Louis  Mut.  Fire  &  Marine  Ins.  Co., 
9  Mo.  App.  584,  the  court  held  that,  where  an  insurer's  agent  writes 
the  answers  as  to  an  insured's  title  without  inquiry,  the  question 
as  to  whether  the  insurer  waived  a  disclosure  of  title  is  for  the 
jury. 

However,  the  rule  stated  is  not  supported  by  all  the  authorities. 
On  the  contrary,  it  is  a  mooted  question  whether  an  insurer  waives 
a  condition  in  a  policy  by  issuing  it  without  inquiry.  Thus,  it  was 
held  in  ^tna  Ins.  Co.  v.  Holcomb,  89  Tex.  404,  34  S.  W.  915,  re- 
versing (Tex.  Civ.  App.)  31  S.  W.  1086,  that  an  insurer  is  not  re- 
quired, when  no  written  application  is  taken,  to  inquire  as  to  in- 
cumbrances before  issuing  a  policy  containing  a  condition  that  it 
shall  be  void  in  case  of  incumbrance,  unless  by  agreement  other- 
wise, indorsed  on  the  policy,  and  its  failure  to  make  such  in- 
quiries is  not  a  waiver  of  the  condition.  And  in  Waller  v.  Northern 
Assur.  Co.  (C.  C.)  10  Fed.  232,  the  court  took  the  view  that  a  pro- 
vision in  a  policy  requiring  an  applicant  to  disclose  whether  he  has 
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the  entire,  unconditional,  and  sole  ownership  of  the  property,  or 
whether  the  building  is  on  leased  ground,  is  not  waived  by  a  fail- 
ure of  the  agent  of  the  insurer  to  inquire  as  to  that  fact. 

See,  also,  Dumas  v.  Northwestern  Nat.  Ins.  Co.,  12  App.  D.  C.  245,  40  L. 
R.  A.  358;  Phenix  Ins.  Co.  v.  Searles,  100  Ga.  97,  27  S.  B.  779; 
McFarland  v.  St.  Paul  Fire  &  Marine  Ins.  Co.,  46  Minn.  519,  49  N. 
W.  253.  In  Bartlett  v.  British  America  Assur.  Co.,  35  Wash.  525, 
77  Pac.  812,  the  court  held  that  a  10-day  vacancy  clause  was  not 
waived  by  failure  to  make  inquiry  as  to  an  existing  vacancy,  but 
that  was  because  the  clause  was  not  violated  until  a  vacancy  had 
existed  for  10  days. 

(e)   Issuing  policy  on  isTitten  application. 

In  some  of  the  earlier  cases  in  which  the  doctrine  of  waiver  by 
delivery  of  a  policy  with  knowledge  was  applied,  stress  was  laid 
on  the  fact  that  no  statements  or  representations  were  made  by  the 
insured,  the  defense  in  those  cases  being  based  on  the  violation- 
of  conditions  of  the  policies. 

Such  cases  are  Phoenix  Ins.  Co.  of  Brooklyn  v.  Phillips,  16  Ky.  Law 
Rep.  122;  Dupuy  v.  Delaware  Ins.  Co.  of  Philadelphia  (C.  C.)  63 
Fed.  680 ;  Hartford  Fire  Ins.  Co.  v.  Haas,  87  Ky.  531,  9  S.  W.  720, 
,2  L.  R.  A.  64;  Rockford  Ins.  Co.  v.  Farmers'  State  Bank,  50  Kan. 
427,  31  Pac.  1063 ;  Beal  v.  Park  Fire  Ins.  Co.,  16  Wis.  241,  82  Am. 
Dee.  719. 

In  Mayes  v.  Hartford  Fire  Ins.  Co.,  3  Ky.  Law  Rep.  687,  it  is 
squarely  held  that  false  representations  by  an  insured  will  invali- 
date a  policy,  notwithstanding  the  agent  of  the  insurance  company 
knows  the  representations  to  be  false.  Some  stress  is  also  laid  on 
the  want  of  representations  in  Fire  Association  v.  Laning  (Tex. 
Civ.  App.)  31  S.  W.  681.  And  in  the  quite  recent  case  of  Ken- 
yon  V.  Knights  Templar  &  Masonic  Mut.  Aid  Ass'n,  122  N.  Y.  247, 
25  N.  E.  299,  it  was  said:  "The  cases  in  which  knowledge  of  the 
agent  through  whom  insurance  is  taken  may  operate  to  defeat  the 
right  of  the  company  to  avail  itself  of  the  fact  so  known  at  the 
time  it  is  taken  are  those  in  which  there  is  no  application  signed  by 
the  assured,  stating  to  the  contrary  of  such  existing  fact,  but  rests 
upon  a  condition  expressed  in  the  policy  merely.  Then  it  may  be 
presumed  that  the  statement  of  it  in  the  policy,  as  required  by  the 
condition,  was  omitted  by  mistake  or  waived.  Such  is  not  under- 
stood to  be  the  rule  when  thie  alleged  breach  of  warranty  is  founded 
upon  a  misstatement  by  the  assured  in  the  application  made  and 
subscribed  by  him."     But  in  a  more  recent  Texas  case  (Fire  Ass'n 
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V,  Bynum  [Civ.  App.]  44  S.  W.  579)  it  was  held  that  a  misrepresen- 
tation at  the  date  of  a  policy  is  waived  if  the  insurance  agent  knows 
the  real  facts.  And  in  the  recent  case  of  Wood  v.  American  Ins. 
Co.,  78  Hun,  109,  29  N,  Y.  Supp.  250,  the  view  was  taken  that  ma- 
terial misstatements  in  an  application  will  not  avoid  a  policy  if  the 
agent  who  takes  the  insurance  knows  the  true  state  of  the  matters 
when  the  contract  is  entered  into.  This  decision  was  subsequently 
afifirmed  by  the  Court  of  Appeals  in  149  N.  Y.  382,  44  N.  E.  80,  52 
Am.  St.  Rep.  733,  the  court,  however,  only  considering  a  waiver  of 
a  condition.  A  similar  rule  also  finds  support  in  McNally  v. 
Phoenix  Ins.  Co.,  137  N.  Y.  389,  33  N.'  E.  475,  though  in  that  case 
the  statement  in  the  application  was  made  by  one  acting  for  in- 
sured without  authority.  So,  it  was  held  in  Follette  v.  United 
States  Mut.  Ace.  Ass'n,  107  N.  C.  240,  12  S.  E.  370,  22  Am.  St. 
Rep.  878,  12  L,.  R.  A.  315,  that  parol  evidence  is  admissible  to  show 
knowledge  by  the  insured's  agent  that  insured  was  partially  deaf 
at  the  time  the  insurance  was  solicited,  in  order  to  rebut  the  pre- 
sumption that  defendant  was  induced  to  take  a  risk  by  a  represen- 
tation in  the  application  that  the  insured  was  not  subject  to  any 
bodily  infirmity.  The  more  recent  cases  therefore  seem  quite  gen- 
erally to  support  the  rule  that  delivery  of  a  policy  with  knowledge 
waives  misstatements  by  the  insured,  there  being  no  fraud  on  his 
part 

Reference  may  be  made  to  Breedlove  v.  Norwich  Union  Fire  Ins.  Soc, 
124  Cal.  164,  56  Pac.  770 ;  Waterbury  v.  Dakota  Fire  &  Marine  Ins. 
Co.,  6  Dak.  468,  43  N.  W.  697 ;  Phcenix  Ins.  Co.  v.  Maxson,  42  111. 
App.  164 ;  Security  Trust  Co.  v.  Tarpey,  182  III.  52,  54  N.  B.  1041 ; 
Miller  v.  Mutual  Ben.  Life  Ins.  Co.,  31  Iowa,  216,  7  Am.  Rep.  122 ; 
Newman  v.  Covenant  Mut.  Ben.  Ass'n,  76  Iowa,  56,  40  N.  W.  87, 
1  L.  B.  A.  659,  14  Am.  St.  Rep.  196 ;  Home  Mutual  Fire  Ins.  Co.  v. 
Garfield,  60  111.  124,  14  Am.  Rep.  27 ;  Continental  Ins.  Co.  v.  Ward, 
50  Kan.  346,  31  Pac.  1079;  Union  Nat.  Bank  v.  Manhattan  Life 
Ins.  Co.,  52  La.  Ann.  36,  26  South.  800 ;  Haire  v.  Ohio  Farmers'  Ins. 
Co.,  93  Mich.  481,  53  N.  W.  623,  32  Am.  St.  Rep.  516;  Dailey  v. 
Preferred  Masonic  Mut.  Ace.  Ass'n,  102  Mich.  289,  57  N.  W.  184, 
26  L.  R.  A.  171;  Emlaw  v.  Travelers'  Ins.  Co.,  108  Mich.  554,  60  N. 
W.  469;  Wilson  v.  Minnesota  Farmers'  Mut.  Fire  Ins.  Ass'n,  36 
Minn.  112,  30  N.  W.  401,  1  Am.  St.  Rep.  659;  Coolidge  v.  Charter 
Oak  Life  Ins.  Co.,  1  Mo.  App.  109 ;  Patten  v.  Merchants'  &  Farmers' 
Mutual  Fire  Ins.  Co.,  40  N.  H.  375;  Hadley  v.  New  Hampshire 
Fire  Ins.  Co.,  55  N.  H.  110;  Lanigan  v.  Prudential  Ins.  Co.,  03  Ilun, 
408,  18  N.  Y.  Supp.  287;  Northrup  v.  Porter,  17  App.  Div.  80,  44 
N.  Y.  Supp.  814;  Brooks  v.  Brie  Fire  Ins.  Co.,  76  App.  Div.  275, 
78  N.  T.  Supp.  748 ;  O'Rourke  v.  John  Hancock  Mut.  Life  Ins.  Co.,. 
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23  R.  I.  457,  50  Atl.  834,  57  L.  R.  A.  496,  91  Am.  St.  Rep.  643 ;  Mu- 
tual Reserve  Fund  Life  Ass'n  v.  Sullivan  (Tex.  Civ.  App.)  29  S. 
W.  190 ;  Standard  Life  &  Accident  Ins.  Co.  v.  Davis  (Tex.  Civ.  App.) 
45  S.  W.  826 ;  Southern  Mut.  Ins.  Co.  v.  Yates  (Va.)  28  Grat.  585 ; 
Schwarzbach  v.  Ohio  Val.  Protective  Union,  25  W.  Va.  622,  52  Am. 
Rep.  227 ;  Coles  v.  JefCerson  Ins.  Co.,  41  W.  Va.  261,  23  S.  E.  732. 
In  the  following  cases  the  application  was  filled  out  by  the  agent,  but 
the  decisions  appear  largely  to  be  based  on  issuance  with  knowl- 
edge :  Triple  Link  Mut.  Indemnity  Ass'n  v.  Williams,  121  Ala.  138, 
26  South.  19,  77  Am.  St.  Rep.  34;  American  Ins.  Co.  v.  Luttrell, 
89  111.  314 ;  Reynolds  v.  Iowa  &  N.  Ins.  Co.,  80  Iowa,  563,  46  N.  W. 
659.  In  Owen  v.  Farmers'  Joint-Stock  Ins.  Co.,  10  Abb.  Prac.  N.  S. 
(N.  Y.)  166,  it  was  held  that,  where  tfte  agent  of  Insurers  was  aware 
of  the  existence  of  judgments  against  the  insured  which  were  a 
mere  general  lien  on  all  his  property,  such  judgments  will  not  avoid 
the  policy,  although  there  were  representations  that  there  were  no 
Incumbrances  on  the  property.  The  rule  also  seems  to  find  support 
in  Cheever  v.  Union  Cent.  Life  Ins.  Co.,  5  Ohio  Dec.  268,  4  Am.  Law 
Rec.  155,  but  with  the  additional  feature  that  the  agent  induced  in- 
sured to  believe  that  the  true  facts  would  not  be  deemed  to  render 
the  representations  untrue. 

The  principle  just  stated  controls  even  though  the  application 
contains  a  promise  to  the  effect  that  "the  applicant  warrants  that 
the  above  answers  are  true,  and  no  statements  contrary  to  the  above 
were  made  to  or  by  the  agent  of  the  company,  and  that  the  declara- 
tion shall  form  a  part  of  the  contract  between  the  assured  and  the 
company"  (Robison  v.  Ohio  Farmers'  Ins.  Co.,  93  Mich.  533,  53  N. 
W.  821).  But  in  Clemans  v.  Supreme  Assembly  Royal  Society  of 
Good  Fellows,  131  N.  Y.  485,  30  N.  E.  496,  16  L.  R.  A.  33,  it  was 
said  that  the  mere  knowledge  of  an  agent  of  a  company,  at  the 
time  an  application  is  made,  that  a  statement  therein  is  false,  will 
not  prevent  the  company  from  setting  up  the  breach  as  a  defense 
to  the  action  on  the  policy  if  the  agent  has  not  fraudulently  con- 
cealed the  facts  from  the  applicant.  However,  in  that  case  the 
court  took  the  position  that  if  an  agent,  aware  of  certain  facts,  pro- 
cured insured  to  make  application  to  his  company  through  him, 
and  innocently  to  state  facts  which  the  agent  personally  knew  were 
false,  this  would  be  a  fraud  on  insured,  and  the  company  would 
not  be  entitled  to  set  up  a  breach  of  warranty  thus  procured. 

(f)    Same — Ambiguous  or  indefinite  ansvrera. 

The  issuance  of  a  policy  on  an  application  containing  ambiguous, 
indefinite,  or  imperfect  answers  to  questions  propounded  therein 
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will  waive  any  objections  to  the  answers  on  the  ground  of  defects 
therein. 

Nichols  V.  Fayette  Mut.  Fire  Ins.  Co.,  1  Allen  (Mass.)  63;  Peoria  Ins. 
Co.  V.  Perkins,  16  Mich.  380 ;  Farmers'  Mut.  Fire  Ins.  Co.  v.  Lecroy, 
91  111.  App.  41 ;  Phoonix  Assur.  Co.  of  London  v.  Munger  Improved 
Cotton  Mach.  Mfg.  Co.  (Tex.  Civ.  App.)  49  S.  W.  271;  Thies  v. 
Mutual  Life  Ins.  Co.,  13  Tex.  Civ.  App.  280,  35  S.  W.  676. 

This  rule  applies  even  though  the  policy  contains  a  condition 
avoiding  it  in  case  of  a  material  concealment,  if  the  answer  is  suf- 
ficient to  put  the  insurer  on  inquiry  (Clawson  v.  Citizens'  Mutual 
Fire  Ins.  Co.,  121  Mich.  591,  80  N.  W.  573,  80  Am.  St.  Rep.  538). 
Likewise,  an  insurer  issuing  a  policy  on  imperfect  answers  in  an  ap- 
plication cannot  rely  on  a  condition  requiring  the  facts  sought  to  be 
elicited  by  the  questions  to  be  truly  stated,  if  its  agent  has  knowl- 
edge in  regard  to  such  facts  sufficient  to  put  him  on  inquiry, 

Dlebold  v.  Phcenix  Ins.  Co.  (C.  C.)  33  Fed.  807 ;  Caldwell  v.  Fire  Ass'n 
of  Philadelphia,  177  Pa.  492,  35  Atl.  612. 

The  rule  just  stated  applies  with  particular  force  if  the  insurer's 
representative  also  fills  out  the  application  (Bayley  v.  Employers' 
Liability  Assur.  Corp.  of  London,  England,  125  Cal.  345,  58  Pac. 
7).  If  the  questions  in  an  application  are  general  in  their  nature 
and  are  answered  by  general  statements,  the  insurer  cannot  object 
because  specific  answers  are  not  given  (Hosford  v.  Germania  Fire 
Ins.  Co.,  127  U.  S.  399,  8  Sup.  Ct.  1199,  32  L.  Ed.  196). 

In  Residence  Fire  Ins.  Co.  v.  Hannawold,  37  Mich.  103,  it  was  held  that 
acceptance  by  the  oflBcers  of  a  company  of  an  aggregate  valuation  of 
all  the  property  embraced  in  an  application  for  insurance  Is  a  waiv- 
er of  the  company's  right  to  have  the  value  stated  in  detail. 

(g)    Same — Effect  of  failure  to  answer. 

If  an  insurance  company  issues  a  policy  on  an  application,  in 
which  some  of  the  questions  propounded  are  left  unanswered,  it 
thereby  waives  the  right  to  the  information  called  for  by  such 
questions;  and  the  contract  of  insurance  will  be  considered  as 
based  on  the  answers  given  to  the  inquiries  to  which  the  applicant 
responded. 

Such  is  the  doctrine  of  Manhattan  Life  Ins.  Co.  v.  P.  J.  Willis  &  Bro., 
60  Fed.  236,  8  C.  C.  A.  594,  23  U.  S.  App.  103 ;  Mutual  Reserve  Fund 
Life  Ass'n  v.  Farmer,  65  Ark.  581,  47  S.  W.  850;  Liberty  Hall 
Ass'n  V.  Housatonic  Mut.  Fire  Ins.  Co.,  7  Gray  (Mass.)  261 ;  Carson 
V,  Jersey  City  Ins.  Co.,  43  N.  J.  Law,  300,  39  Am.  Rep.  584.    A  simi- 
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lar  rule  is  also  asserted  In  Dodge  County  Mut.  Ins.  Co.  v.  Rogers, 
12  Wis.  337,  but  in  tills  case  it  may  be  noted  the  application  was 
filled  out  by  the  insurer's  local  agent,  who  omitted  to  answer  a  cer- 
tain question,  though  he  had  knowledge  of  the  facts. 

Under  this  rule  an  insurer  waives  a  condition  requiring  notice 
of  prior  insurance  (Dayton  Ins.  Co.  v.  Kelly,  24  Ohio  St.  345,  15 
Am.  Rep.  612),  or  one  requiring  insured  to  have  a  fee-simple  title 
(Miotke  V.  Milwaukee  Mechanics'  Ins.  Co.,  113  Mich.  166,  71  N. 
W.  463),  or  a  condition  providing  that  the  property  be  free  of  in- 
cumbrances (Sun  Mut.  Ins.  Co.  v.  Hock,  8  Ohio  Cir.  Ct.  R.  341,  4 
O.  C.  D.  553),  if  a  policy  is  issued  on  application  in  which  the 
insured  omits  to  answer  questions  in  regard  to  other  insurance, 
title,  or  incumbrances.  Even  though  the  validity  of  a  policy  is  by 
its  terms  made  dependent  on  a  full  disclosure  of  the  facts  called  for 
by  an  unanswered  question  in  an  application,  the  issuance  of  the 
policy  on  the  defective  application  is  a  waiver  of  a  fuller  disclosure 
(Dunbar  v.  Phoenix  Ins.  Co.,  72  Wis.  492,  40  N.  W.  386).  How- 
ever, a  failure  to  require  an  answer  to  a  question  in  an  application 
as  to  existing  incumbrances  will  not  constitute  a  waiver  of  a  con- 
dition prohibiting  subsequent  incumbrances  (Milwaukee  Mechanics' 
Ins.  Co.  V.  Niewedde,  12  Ind.  App.  145,  39  N.  E.  757). 

If  the  secretary  of  an  insurance  company  fills  out  an  application 
for  insurance,  the  company  is  presumed  to  waive  any  statements 
of  fact  that  are  not  inserted  in  the  application,  and  are  not  called 
for  until  after  losses  occur  (Tiefenthal  v.  Citizens'  Mut.  F.  Ins.  Co., 
53  Mich.  306,  19  N.  W.  9).  And  if  a  company's  agent,  filling  out  an 
application,  fails  to  make  inquiry  as  to  incumbrances,  this  estops 
the  company  to  set  up  a  clause  in  the  policy  providing  that  conceal- 
ment or  misrepresentation  of  any  material  fact  will  avoid  it,  and 
that,  if  the  interest  of  insured  in  the  property  is  not  truly  stated, 
it  shall  be  void  (Koshland  v.  Hartford  Fire  Ins.  Co.,  31  Or.  402,  4& 
Pac.  866). 

(h)   Delivery  vrith  knowledge  of  one  breacb  as  ttralver  of  another. 

Though  em  insurance  company  waives  a  breach  of  warranty  or 
condition  by  issuing  a  policy  with  knowledge  of  the  breach,  it  does 
not  thereby  waive  a  breach  of  warranty  of  which  it  has  no  knowl- 
edge (Moore  v.  Mutual  Reserve  Fund  Life  Ass'n,  95  N.  W.  573, 
133  Mich.  536),  nor  even  an  unknov^m  breach  of  a  condition  which 
it  knows  has  been  broken  (Independent  School  Dist.  of  Doon  v. 
Fidelity  Ins.  Co.,  113  Iowa,  65,  84  N.  W.  956).    Under  this  rule 
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it  was  held  in  Philadelphia  Underwriters'  Ins.  Co.  v.  Bigelow 
(Fla.)  37  South.  210,  that,  even  though  an  agent's  knowledge  of  an 
existing  policy  operates  as  a  waiver  of  a  provision  against  other  in- 
surance, there  is  no  waiver  as  to  a  policy  of  the  existence  of  which 
the  agent  had  no  knowledge.  And  in  Hartford  Fire  Ins.  Co.  v. 
Ransom  (Tex.  Civ.  App.)  61  S.  W.  144,.  the  court  was  of  the  opinion 
that  an  insurance  company  could  not  be  said  to  have  waived  the 
breach  of  a  provision  in  a  policy  that  it  should  be  void  on  any 
change  of  the  title  to  the  property  insured  by  reason  of  its  agent's 
knowledge  of  a  certain  intended  transfer,  when  there  was  another 
transfer  of  title  of  which  the  company  had  no  notice  whatever. 
So,  Mutual  Life  Ins.  Co.  v.  Nichols  (Tex.  Civ.  App.)  24  S.  W.  910, 
supports  the  proposition  that  an  insurance  company  is  not  estopped 
to  assert  the  falsity  of  an  answer  because  the  company  knew  that 
part  of  the  answer  was  false,  when  it  did  not  have  notice  of  the 
falsity  of  another  part.  Likewise,  it  was  held  in  Myers  v.  Girard 
Ins.  Co.;  26  Pa.  192,  that  proof  of  knowledge  by  insurers  that  a 
vessel  insured  for  a  sea  voyage  was  built  for  the  river  trade,  and 
that  they  examined  her  beforehand,  does  not  show  a  waiver  by 
them  of  the  implied  warranty  of  seaworthiness.  Similarly,  it  was 
held  in  Hartford  Fire  Ins.  Co.  v.  Clayton,  17  Tex.  Civ.  App.  644, 
43  S.  W  910,  that  a  clause  avoiding  a  policy  "if,  with  the  knowl- 
edge of  the  insured,  foreclosure  proceedings  be  commenced  by  vir- 
tue of  anj'  mortgage,"  was  not  waived  by  knowledge  by  the  com- 
pany of  a  mortgage  which  they  knew  would  mature  during  the 
life  of  the  policy.  And  in  Milwaukee  Mechanics'  Ins.  Co.  v. 
Niewedde,  12  Ind.  App.  145,  39  N.  E.  757,  it  was  decided  that  the 
right  to  forfeit  a  policy  under  a  condition  that  the  policy  shall  be 
void  if  the  property  become  "incumbered  by  a  chattel  mortgage" 
after  the  issue  of  the  policy  is  not  waived  by  a  failure  of  the  in- 
surer to  require  an  answer  to  a  question  in  the  application  regard- 
ing pre-existing  incumbrances.  So  it  was  said  in  Wiggin  v.  Board- 
man,  14  Mass.  12,  that  knowledge  by  an  underwriter  that  an  in- 
sured vessel  has  a  commission  as  a  letter  of  marque  will  not  relieve 
the  insured  from  the  effect  of  a  deviation  arising  from  a  delay  for 
the  purpose  of  manning  a  captured  vessel.  And  in  Brown  v.  West- 
chester Fire  Ins.  Co.,  9  Kan.  App.  526,  58  Pac.  276,  the  court  seems 
to  be  of  the  view  that  a  subsequent  incumbrance  is  not  waived  by 
issuing  a  policy  under  circumstances  that  might  be  considered  a 
waiver  of  an  existing  incumbrance.  But  if  an  insurance  company 
insures  a  building  knowing  that  there  is  a  mortgage  on  it,  and  that 
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the  mortgagee  has  the  privilege  of  insuring  his  interest,  a  clause 
in  the  policy  rendering  it  void  if  other  insurance  is  taken  without 
a  written  permission  from  the  company  is  not  binding  if  the  mort- 
gagee insures  his  interest  without  asking  and  obtaining  permission 
from  such  company  (Carpenter  v.  Continental  Ins.  Co.,  61  Mich. 
635,  28  N.  W.  749). 

(i)    Subsequent  breaches  which  are  only  a  continnation  of  existing;  con- 
ditions in  general. 

A  waiver  by  delivery  of  a  policy  with  knowledge  is  not  restricted 
to  matters  violating  the  policy  at  its  inception,  but  extends  also  to 
a  continuation  of  such  violations  vnthout  any  change.  Thus,  where 
a  policy  prohibiting  incumbrances  is  issued  with  knowledge  of  an 
existing  incumbrance,  a  subsequent  incumbrance,  made  for  the  pur- 
pose of  discharging  the  existing  one,  will  not  forfeit  the  insurance 
(Koshland  v.  Home  Mut.  Ins.  Co.,  31  Or.  321,  49  Pac.  864)  ;  and  it 
is  immaterial  that  the  incumbrance  is  less  when  renewed  than  when 
the  policy  was  issued  (Koshland  v.  Home  Mut.  Ins.  Co.,  31  Or.  321, 
50  Pac.  567).  And  if  a  policy  is  issued  with  knowledge  of  other  in- 
surance, and  with  knowledge  that  insured  desires  to  keep  it  in 
force,  there  is  a  waiver  not  only  of  the  policy  then  in  force,  but  of 
subsequent  renewal  policy  (Hayward  v.  National  Ins.  Co.,  52  Mo. 
181,  14  Am.  Rep.  400).  So,  if  an  insurance  company's  agent  is  in- 
formed that  an  insured  cannot  keep  a  record  of  a  watchman's  per- 
formance of  duty,  the  company  cannot  avoid  liability  because  no 
such  record  is  kept  (Andes  Ins.  Co.  v.  Shipman,  77  111.  189).  And 
if  an  insurer's  agent  is  informed  that,  though  insured  usually  sleeps 
in  the  building  insured,  he  is  occasionally  absent,  the  insurer  is  es- 
topped to  assert  a  forfeiture  because  no  one  is  in  the  building  on  a 
night  when  a  fire  occurs  (Virginia  Fire  &  Marine  Ins.  Co.  v.  Goode, 
95  Va.  762,  30  S.  E.  370).  Likewise,  if  an  insurance  company  is- 
sues a  policy  with  full  knowledge  that  an  insured  is  violating  a  by- 
law requiring  members  using  gas  to  have  regulators,  it  cannot,  after 
loss,  insist  on  a  forfeiture  because  insured  has  violated  the  by-law 
(Farmers'  Ins.  Ass'n  v.  Reavis  [Ind.  Sup.]  70  N.  E.  518).  But  a 
life  policy  which  stipulates  that  it  shall  be  void  if  the  insured  shall 
be  engaged  in  a  particular  business,  becomes  void  if  the  condition 
is  broken,  though  the  company  knew  the  insured  was  engaged  in 
the  prohibited  business  at  the  time  he  made  the  application 
(Wright's  Adm'r  v.  Northwestern  Mut.  Life  Ins.  Co.,  11  Ky.  Law 
Rep.  519).    And  notice  that  there  is  other  insurance,  accompanied 
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with  the  information  that  it  will  expire  in  a  few  days,  will  not  es- 
top the  insurer  from  setting  up  such  concurrent  insurance  where  it 
in  fact  has  several  months  to  run  (Ordway  v.  Continental  Ins.  Co., 
35  Mo.  App.  426). 

If  a  poHcy  is  issued  on  knowledge  that  certain  continuing  war- 
ranties are  not,  but  will  be,  complied  with,  the  policy  is  valid  (Mc- 
Comb  V.  Council  Bluffs  Ins.  Co.,  83  Iowa,  247,  48  N.  W.  1038),  and 
the  insured  has  a  reasonable  time  after  the  execution  of  the  policy 
in  which  to  comply  with  the  warranty  or  condition  (Phoenix  Assur. 
Co.  V.  Coffman,  10  Tex.  Civ.  App.  631,  32  S.  W.  810).  In  analogy 
with  this  rule  it  was  held  in  Hart  v.  National  Masonic  Ace.  Ass'n, 
105  Iowa,  717,  75  N.  W.  508,  that  a  policy  falsely  stating  insured's 
occupation  is  nevertheless  valid  if  it  was  knowingly  issued  with 
the  understanding  that  insured  should  assume  the  stated  occupa- 
tion. 

(J)   Vacancy. 

It  is  a  well-settled  rule  that,  if  property  is  insured  with  knowl- 
edge that  it  is  vacant  or  unoccupied,  the  insurer  cannot  insist  on 
a  forfeiture  because  the  premises  were  vacant  or  unoccupied,  and 
have  so  continued  until  the  occurrence  of  a  loss. 

Reference  may  be  made  to  Germania  Fire  Ins.  Co.  v.  Klewer,  27  111.  App. 
590 ;  Commercial  Ins.  Co.  v.  Spankneble,  52  111.  53,  4  Am.  Rep.  582 ; 
Williams  v.  Niagara  Fire  Ins.  Co.,  50  Iowa,  561 ;  Queen  Ins.  Co. 
V.  Kline,  17  Ky.  Law  Rep.  619,  32  S.  W.  214. 

And  this  rule  applies  even  though  the  policy  contains  a  condition 
that  it  shall  be  void  if  the  property  be  or  become  vacant  or  un- 
occupied, or  describes  or  warrants  the  premises  as  occupied. 

A  condition  against  vacancy  was  considered  waived  In  Germania  Fire 
Ins.  Co.  V.  Klewer,  27  111.  App.  590 ;  London  &  Lancashire  Ins.  Co. 
V.  Gerteisen,  106  Ky.  815,  51  S.  W.  617 ;  Aurora  Fire  &  Marine  Ins. 
Co.  V.  Kranlch,  36  Mich.  289;  Thackery  Mining  &  Smelting  Co.  v. 
American  Fire  Ins.  Co.,  62  Mo.  App.  293 ;  Prendergast  v.  Dwelling 
House  Ins.  Co.,  67  Mo.  App.  426 ;  Hackett  v.  Philadelphia  Under- 
writers, 79  Mo.  App.  16 ;  German  Ins.  Co.  v.  Frederick,  57  Neb.  538, 
77  N.  W.  1106 ;  Woodruff  v.  Imperial  Fire  Ins.  Co.,  83  N.  X.  133 ; 
Georgia  Home  Ins.  Co.  v.  Klnnier's  Adm'x,  28  Grat  (Va.)  88;  a  de- 
scription was  held  waived  In  Hilton  v.  Phcenlx  Assur.  Co.,  92  Me. 
272,  42  Atl.  412;  Chase  v.  People's  Fire  Ins.  Co.,  14  Hun  (N.  Y.) 
456 ;  Haight  v.  Continental  Ins.  Co.,  92  N.  T.  51,  affirming  27  Hun, 
617 ;  and  a  warranty  was  considered  waived  In  Woodruff  v.  Imperi- 
al Fire  Ins.  Co.,  83  N.  Y.  133.  In  Liverpool,  London  &  Globe  Ins. 
Co.  V.  McGulre,  52  Miss.  227,  testimony  of  the  Insured  was  held 
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admissible  as  to  the  verbal  representations  he  made  to  the  Insurer's 
agent  when  he  took  out  the  insurance,  as  to  the  manner  in  which 
the  building  was  to  be  occupied,  and  that  It  was  then  vacant,  and 
would  be  vacant  the  following  summer. 

A  contrary  rule  is,  however,  asserted  in  Pottsville  Mut.  Fire  Ins. 
Co.  v.  Fromm,  100  Pa.  347,  on  the  ground  that  the  condition  is  a 
continuing  engagement,  enduring  through  the  life  of  the  policy, 
and  at  all  times  obligatory  on  the  insured.  Furthermore,  the  rule 
stated  does  not  in  general  apply  to  conditions  which  prohibit  a  va- 
cancy if  maintained  for  longer  than  a  specified  time.  On  the  con- 
trary, it  is  held  that  insuring  premises  with  knowledge  that  they 
are  vacant  or  unoccupied  will  not  waive  a  condition  making  the 
policy  void  if  the  premises  be  or  become  vacant  or  imoccupied,  and 
so  remain  for  a  specified  period — as,  for  instance,  10  or  30  days. 
Under  such  a  provision  the  mere  vacancy  or  nonoccupancy  of  the 
premises  does  not  vitiate  the  policy,  but  it  is  the  continuance  of 
such  condition  beyond  the  specified  period  which  produces  that 
effect.  Therefore,  as  said  in  Queen  Ins.  Co.  v.  Chadwick,  13  Tex. 
Civ.  App.  318,  35  S.  W.  26,  there  is  no  inconsistency  between  such 
a  provision  and  the  fact  that  at  the  time  a  policy  is  issued  the  in- 
surer knows  that  the  premises  are  vacant  or  unoccupied. 

That  such  a  condition  is  not  waived  by  Issuing  a  policy  with  knowledge 
is  also  asserted  in  Moore  v.  Niagara  Fire  Ins.  Co.,  199  Pa.  49,  48 
Atl.  869,  85  Am.  St.  Rep.  771 ;  Commercial  Union  Assur.  Co.  v. 
Dunbar,  7  Tex.  Civ.  App.  418,  26  S.  W.  628;  Queen  Ins.  Co.  v. 
Chadwick,  13  Tex.  Civ.  App.  318,  35  S.  W.  26;  Connecticut  Fire 
Ins.  Co.  V.  Tilley,  88  Va.  1024,  14  S.  E.  851,  29  Am.  St  Rep.  770; 
England  v.  Westchester  Fire  Ins.  Co.,  81  Wis.  583,  51  N.  W.  954, 
29  Am.  St.  Rep.  917. 

A  contrary  rule,  however,  finds  support  in  some  of  the  authori- 
ties, which  hold  that  knowledge  of  the  vacancy  of  premises  insured 
at  the  time  a  policy  is  issued  waives  a  condition  prohibiting  a  va- 
cancy beyond  a  specified  time. 

Such  is  the  rule  in  Milwaukee  Mechanics'  Ins.  Co.  v.  Brown,  3  Kan. 
App.  225,  44  Pac.  35;  Rochester  Loan  &  Banking  Co.  v.  Liberty 
Ins.  Co.,  44  Neb.  537,  62  N.  W.  877,  48  Am.  St.  Rep.  745 ;  Cross  v. 
National  Fire  Ins.  Co.,  132  N.  Y.  133,  30  N.  E.  390 ;  Devine  v.  Home 
Ins.  Co.,  32  Wis.  471.  The  same  rule  was  applied  with  reference 
to  an  unfinished  building,  which  Insurer  knew  could  not  be  occu- 
pied till  finished,  in  Chamberlain  v.  British-American  Assur.  Co., 
80  Mo.  App.  589,  2  Mo.  App.  Rep'r,  748;  Bear  v.  Atlanta  Home  Ins. 
Co.,  34  Misc.  Rep.  613,  70  N.  Y,  Supp.  581. 
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But  it  is  to  be  noted  that  the  decision  in  the  Devine  Case  is  prac- 
tically overruled  by  England  v.  Westchester  Fire  Insurance  Co., 
81  Wis.  583,  51  N.  W.  954,  29  Am.  St.  Rep.  917,  though  not  specific- 
ally mentioned  in  that  case.  In  Aurora  Fire  &  Marine  Ins.  Co.  v. 
Kranich,  36  Mich.  294,  the  court  held  that  if  property  insured  was 
vacant  when  the  risk  was  taken,  with  the  knowledge  of  the  in- 
surer, a  recovery  under  a  policy  providing  that  it  should  be  void  if, 
at  any  time  during  its  continuance,  the  property  should  become 
vacant  or  unoccupied,  was  not  defeated  by  a  vacancy  at  the  time 
of  loss,  even  though  the  property  had  meanwhile  been  occupied  for 
a  time,  as  it  did  not  contain  a  provision  requiring  the  insured  to 
have  and  keep  the  property  occupied. 

Ox)    XTse  and  location. 

The  rule  that  a  vacancy  clause  is  waived  if  a  policy  is  issued 
with  knowledge  of  a  vacancy  also  applies  to  representations  and 
conditions  as  to  the  use  and  operation  of  the  property.  Thus,  it 
Vvias  held  in  State  Insurance  Co.  of  Des  Moines,  Iowa,  v.  Taylor, 
14  Colo.  499,  24  Pac.  333,  20  Am.  St.  Rep.  281,  that  a  condition  that 
a  house  insured  is  occupied  by  the  owner  as  a  private  dwelling  is 
not  broken  by  receiving  travelers  and  keeping  some  boarders, 
where  such  use  is  known  to  the  insurer's  agents.  And  in  Imperial 
Fire  Ins.  Co.  v.  Shimer,  9'6  111.  580,  the  court  took  the  position  that 
a  use  of  premises  in  a  manner  contrary  to  that  stated  in  an  applica- 
tion will  not  vitiate  a  policy  issued  thereon,  if  the  company's  agent 
taking  the  application  had  full  knowledge  of  the  manner  in  which 
the  property  was  then  used,  and  there  has  been  no  subsequent 
change. 

A  similar  doctrine  Is  also  asserted  In  Virginia  Fire  &  Marine  Ins.  Co. 
V.  Feagin,  62  Ga.  515;  Rockford  Ins.  Co.  v.  Warne,  22  111.  App.  19; 
Phoenix  Ins.  Co.  v.  Handle,  81  Miss.  720,  33  South.  500;  Columbia 
Planing  Mill  Co.  v.  American  Fire  Ins.  Co.,  59  Mo.  App.  204,  1  Mo. 
App.  Eep'r,  26;  Beal  v.  Park  Fire  Ins.  Co.,  16  Wis.  241,  82  Am. 
Dec.  719.  In  Springfield  Fire  &  Marine  Ins.  Co.  v.  McLimans,  28 
Neb.  846,  45  N.  W.  171,  It  was  held  that  an  insurance  company  can- 
not avoid  its  liability  for  a  loss  under  a  policy  on  the  ground  that 
the  building  was  unlawfully  used  for  the  sale  of  intoxicating  liq- 
uors, where  Its  agent  who  issued  the  policy  lived  near  the  property, 
and  knew  the  uses  to  which  it  was  put 

A  contrary  rule  prevails  in  the  law  courts  of  New  Jersey,  though 
it  is  probable  that  the  generally  adopted  rule  would  be  applied  in 
equity  in  that  state  (Dewees  v.  Manhattan  Ins.  Co.,  35  N.  J.  Law, 
B.B.lNS.— 166 
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366).  And  in  Dodge  County  Mut.  Ins.  Co.  v.  Rogers,  12  Wis. 
337,  it  was  held  that  knowledge  of  a  previous  use  would  not  estop 
the  insured  from  asserting  a  subsequent  similar  use  where  the  in- 
surer's agent  did  not  know  that  it  was  insured's  custom  to  put  the 
building  to  such  use,  or  intention  to  do  so. 

Analogous  to  the  mentioned  general  rule  is  the  principle  that  if 
an  insurer  knows  that  mill  property  insured  is  not  in  use  when 
the  contract  is  entered  into,  its  continuance  in  such  state  is  not  a 
breach  of  a  condition  that  the  policy  shall  be  void  if  the  mill  shall 
cease  to  be  operated  as  such  (Humphry  v.  Hartford  Fire  Ins.  Co., 
12  Fed.  Cas.  884),  even  though  the  condition  prohibits  a  cessation 
of  operation  for  a  period  exceeding  a  certain  number  of  days. 

London  &  Lancashire  Fire  Ins.  Co.  v.  Gertelsen,  106  Ky.  815,  51  S.  W. 
617 ;  Thackery  Mining  &  Smelting  Co.  v.  American  Fire  Ins.  Co., 
62  Mo.  App.  293. 

So,  if  an  insurer,  when  issuing  a  policy,  knows  that  on  account 
of  the  business  carried  on  (Morotock  Ins.  Co.  v.  Pankey,  91  Va. 
259,  21  S.  E.  487),  or  the  severity  of  the  climate  (Bellevue  Roller 
Mill  Co.  V.  London  &  L,.  Fire  Ins.  Co.,  4  Idaho,  307,  39  Pac.  196), 
a  continuous'  operation  or  personal  occupancy  is  impracticable  and 
is  not  contemplated,  the  policy  is  not  forfeited  by  a  cessation  of 
operation  and  consequent  nonoccupancy  for  a  specified  period, 
though  it  contains  a  condition  to  the  contrary.  Likewise,  a  knowl- 
edge that  a  manufacturing  establishment  is  being  operated  at  night 
will  constitute  a  waiver  of  a  condition  against  such  operation 
(American  Cent.  Ins.  Co.  v.  McCrea,  Mowry  &  Co.,  8  Lea  [Tenn.] 
513,  41  Am.  Rep.  647)  ;  and  knowledge  of  its  operation  after  a  cer- 
tain hour  nights  will  also  be  a  waiver  of  a  condition  prohibiting 
operation  of  the  property  after  such  hour  (Improved  Match  Co.  v. 
Michigan  Mut.  Fire  Ins.  Co.,  122  Mich.  256,  80  N.  W.  1088). 

With  reference  to  a  waiver  of  a  clear-space  clause  it  was  said  in 
Hartford  Fire  Ins.  Co.  v.  Post,  25  Tex.  Civ.  App.  428,  63  S.  W.  140, 
that  issuing  a  policy  with  knowledge  by  an  agent  that  a  clear  space 
required  was  not  maintained  did  not  waive  the  clear-space  clause  en- 
tirely, but  allowed  the  insured  a  reasonable  time  in  which  to  comply 
with  the  clause.  And  in  Keller  v.  Liverpool  &  L.  &  G.  Ins.  Co.,  27 
Tex.  Civ.  App.  102,  65  S.  W.  695,  a  clear-space  clause  was  held  not 
to  be  waived,  though  insurer's  agent  knew  that  the  required  space 
was  not  maintained  several  weeks  before  the  policy  was  issued. 
However,  in  Michigan  Shingle  Co.  v.  State  Inv.  &  Ins.  Co.,  94 
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Mich.  389,  53  N.  W.  945,  22  L.  R.  A.  319,  it  was  held  that  the  insur- 
ance company  was  estopped  to  assert  a  violation  of  a  clear-space 
clause  where  its  agent  knew,  when  he  wrote  the  policy,  that  the  re- 
quired space  was  not  and  could  not  be  maintained,  and  that  the 
space  actually  maintained  was  equivalent  to  that  required  as  ordi- 
narily understood.  This  ruling  was  followed  in  Michigan  Shingle 
Co.  V.  Pennsylvania  Fire  Ins.  Co.,  98  Mich.  609,  57  N.  W.  802,  which 
involved  facts  similar  to  those  in  the  State  Ins.  Co.  Case.  And  in 
Liverpool  &  L.  &  G.  Ins.  Co.  v.  Farnsworth  Lumber  Co.,  72  Miss. 
555,  17  South.  445,  the  court  took  the  position  that  a  warranty  as  to 
a  clear  space  is  waived  if  the  insurer's  agent  knows  that  there  is  no 
such  clear  space  maintained. 

(1)   Keeping  prohibited  articles. 

A  provision  in  an  insurance  policy  prohibiting  the  use  or  keeping 
of  certain  articles  is  waived  if  the  insurance  company  or  its  agent 
knows  at  the  time  the  policy  is  issued  that  the  prohibited  articles 
are  used  or  kept,  and  will  be  used  or  kept,  on  the  premises  insured. 

This  principle  is  asserted  in  Cassimus  v.  Scottish  Union  &  National  Ins. 
Co.,  135  Ala.  256,  33  South.  163 ;  Kruger  v.  Western  Fire  &  Marine 
Ins.  Co.,  72  Cal.  91,  13  Pac.  156,  1  Am.  St.  Eep.  42;  Mobile  Fire 
Department  Ins.  Co.  v.  Miller,  58  Ga.  420;  Peoria  Marine  &  Fire 
Ins.  Co.  V.  Hall,  12  Mich.  202;  Rivara  v.  Queen's  Ins.  Co.,  62  Miss. 
720 ;  Bennett  v.  North  British  &  Merc.  Ins.  Co.,  81  N.  T.  273,  37  Am. 
Rep.  501;  Carrigan  v.  Lycoming  Fire  Ins.  Co.,  53  Vt.  418,  38  Am. 
Rep.  687. 

This  rule  particularly  applies  to  insurance  on  buildings  used  for 
a  purpose  necessarily  including  the  use  or  keeping  of  prohibited 
articles  or  on  goods  which  the  insurer  knows  usually  includes  the 
use  or  keeping  of  such  articles. 

Reference  may  be  made  to  American  Fire  Ins.  Co.  v.  Nugent,  7  Ky.  Law 
Rep.  598;  Phoenix  Ins.  Co.  v.  Lawrence,  4  Mete.  (Ky.)  9,  81  Am. 
Dec.  521;  Kenton  Ins.  Co.  v.  Downs,  90  Ky.  236,  13  S.  W.  882; 
Wlieeler  v.  Traders'  Ins.  Co.  (N.  H.)  1  Atl.  293 ;  City  of  New  York 
V.  Brooklyn  Fire  Ins.  Co.,  41  Barb.  (N.  Y.)  231 ;  Birmingham  Fire 
Ins.  Co.  V.  Kroegher,  83  Pa.  64,  24  Am.  Rep.  147 ;  Worachek  v.  New 
Denmark  Mut.  Home  Fire  Ins.  Co.,  102  Wis.  81,  78  N.  W.  165. 

In  Hartley  v.  Pennsylvania  Fire  Ins.  Co.,  91  Minn.  382,  98  N. 
W.  198,  it  was  held  that  a  condition  against  the  use  of  gasoline  was 
waived  by  issuing  a  policy  with  knowledge  that  gasoline  had  been 
used  on  the  premises  for  cooking  purposes,  and  that  it  was  the  in- 
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tention  of  insured  to  continue  its  use  for  such  purpose.  And  in 
Couch  V.  Rochester  German  Fire  Ins.  Co.,  25  Hun  (N.  Y.)  469,  the 
court  took  the  position  that  if  an  agent  issuing  a  policy  on  a  fac- 
tory knew  that  the  factory  was  to  be  run  at  night  and  Hghted  by 
"headlight  oil,"  a  product  of  petroleum,  a  condition  against  the  use 
of  petroleum  should  be  deemed  to  have  been  waived  by  the  com- 
pany. But  in  Minzesheimer  v.  Continental  Ins.  Co.,  37  N.  Y. 
Super.  Ct.  332,  it  was  said  that  an  insurer's  knowledge  of  the  use 
of  prohibited  articles  by  a  former  tenant  of  the  premises  does  not 
constitute  permission  for  its  future  or  continued  use. 

(m)    Iron-safe  clause. 

A  failure  of  an  insured  to  keep  a  safe,  as  required  by  an  iron- 
safe  clause,  is  waived  by  issuing  a  policy  with  knowledge  that  in- 
sured has  no  safe  (Germania  Ins.  Co.  v.  Ashby,  65  S.  W.  611,  23 
Ky.  Law  Rep.  1564),  and  does  not  intend  to  get  one  until  some 
time  later  (Phoenix  Ins.  Co.  v.  Randle,  81  Miss.  720,  33  South.  500). 
Especially  is  this  true  if  it  is  expressly  stated  in  the  application  that 
insured  does  not  keep  a  safe,  and  the  insurance  agent  assures  him 
that  it  makes  no  difference  (Home  Fire  Ins.  Co.  v.  Gurney,  56  Neb. 
306,  76  N.  W.  553).  But  the  mere  fact  that  agent  is  informed  that 
insured  does  not  intend  to  procure  a  safe  or  keep  the  required  books 
will  not  estop  the  company  from  setting  up  a  noncompliance  with 
the  iron-safe  clause,  as  delivery  with  notice  of  an  intended  violation 
will  not  create  an  estoppel. 

Sowers  v.  Mutual  Fire  Ins.  Co.,  113  Iowa,  551,  85  N.  W.  763;  Rundell 
&  Hough  V.  Anchor  Fire  Ins.  Co.  (Iowa)  101  N.  W.  517 ;  Maupin  v. 
Scottish  Union  &  National  Ins.  Co.,  53  W.  Va.  557,  45  S.  E.  1003. 

Though  knowledge  that  insured  has  no  safe  waives  the  require- 
ment of  an  iron-safe  clause  that  insured  keep  his  books  and  in- 
ventories in  an  iron  safe,  it  does  not  waive  that  part  of  the  clause 
requiring  insured  to  keep  his  books  and  inventory  in  some  place 
not  exposed  to  a  fire  that  would  destroy  the  property  insured  (Crig- 
ler  V.  Standard  Fire  Ins.  Co.,  49  Mo.  App.  11).  Still,  even  this  re- 
quirement will  be  waived  if  the  insurer  is  informed,  through  the 
application  or  otherwise,  where  the  books,  etc.,  are  and  will  be 
kept. 

Sprott  V.  New  Orleans  Ins.  Ass'n,  53  Ark.  215,  13  S.  W.  799 ;   Mitchell 

V.  Mississippi  Home  Ins.  Co.,  72  Miss.  53,  18  South.  86,  48  Am.  St. 

Rep.  535 ;  Bush  v.  Missouri  Town  Mut.  Ins.  Co.,  85  Mo.  App.  155. 
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But  though  an  insurer's  agent  has  knowledge  of  insured's  method 
of  bookkeeping,  this  will  not  relieve  insured  from  keeping  the  books 
specified  in  an  iron-safe  clause  (Morris  v.  Imperial  Ins.  Co.  of  Lon- 
don, 32  S.  E.  595,  106  Ga.  461). 

(n)    Excepted  risks. 

It  is  a  quite  generally  accepted  rule  that  the  issuance  of  a  policy 
on  an  excepted  risk  or  to  a  person  engaged  in  a  prohibited  occupa- 
tion with  knowledge  of  the  facts  will  constitute  a  waiver.  Thus, 
it  was  held  in  Triple  Link  Mut.  Indemnity  Ass'n  v.  Williams,  121 
Ala.  138,  26  South.  19,  77  Am.  St.  Rep.  34,  that  if  an  insurance  com- 
pany knows  at  the  time  of  the  issuance  of  its  policy  to  insured  that 
he  is  engaged  in  an  occupation  prohibited  by  the  terms  of  the 
policy  without  special  permission  of  the  company,  the  issuance  of 
the  policy  to  him  will  be  a  waiver  of  the  prohibition  as  to  such  oc- 
cupation. 

Reference  may  also  be  made  to  Standard  Life  &  Accident  Ins.  Co.  v. 
Holloway,  24  Ky.  Law  Rep.  1856,  72  S.  W.  796;  Campbell  v.  Mer- 
chants' &  Farmers'  Mut  Fire  Ins.  Co.,  37  N.  H.  35,  72  Am.  Dec. 
324.  Contra-  Grand  Lodge  A.  O.  U.  W.  v.  Bunkers,  23  Ohio  Cir. 
Ct.  R.  487. 

In  Delaney  v.  Modern  Ace.  Club,  121  Iowa,  528,  97  N.  W.  91, 
63  L.  R.  A.  603,  it  was  held  that  if  an  agent  of  a  benefit  society 
requiring  applicants  to  be  members  of  another  society  at  the  time 
of  receiving  their  certificates  receives  an  application  from  a  person 
with  knowledge  that  he  is  not  then  a  member  of  the  other  so- 
ciety; but  is  to  become  one,  which  he  does  before  his  certificate  is 
delivered,  the  society  cannot  claim  that  the  certificate  was  invalid 
because  the  member  was  not  eligible  when  the  application  was 
made.  And  in  Merchants'  &  Manufacturers'  Ins.  Co.  v.  Curran, 
45  Mo.  142,  100  Am.  Dec.  361,  it  was  said  that  a  policy  issued  on 
a  risk  required  to  be  approved  by  a  committee  with  full  knowledge 
of  all  the  facts  material  to  the  risk  was  valid  notwithstanding  the 
committee  never  acted  on  the  risk. 

(o)    Delivery  vritli  fcnovrledge  of  intended  violations. 

As  has  been,  stated,  it  is  a  generally  accepted  rule  that,  if  a  policy 
of  insurance  is  issued  with  full  knowledge  of  facts  which  would  ren- 
der it  void  at  its  inception,  there  is  a  waiver  of  the  provisions  avoid- 
ing the  policy,  or  the  insurer  is  estopped  to  set  them  up  as  a  de- 
fense to  an  action  on  the  policy.     But  this  principle  does  not,  in 
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general,  apply  to  establish  a  waiver  by  knowledge  of  an  intended 
violation  of  facts  which,  when  they  shall  happen,  will  render  void 
a  policy  valid  at  its  inception.  In  the  latter  case  no  fraud  can  be 
imputed  to  the  insurer  because  of  the  delivery  of  the  policy  and  ac- 
ceptance of  the  premium.  The  policy  is  valid  at  its  inception;  and, 
though  the  insurer  has  knowledge  of  an  intention  on  the  part  of 
the  insured  to  do  certain  things  which  will  violate  the  conditions 
of  the  policy  when  done,  it  is,  as  said  in  Liverpool,  L.  &  G.  Ins.  Co. 
V.  Sorsby,  60  Miss.  302,  proper  to  assume  that,  if  the  insured  carries 
into  effect  his  declared  intention,  he  will  conform  to  the  require- 
ments of  his  policy.  Therefore,  a  delivery  of  a  policy  with  knowl- 
edge of  a  mere  intended  violation,  of  its  terms  vdll  not  create  a 
vraiver  or  an  estoppeL 

Such  is  the  rule  supported  by  United  Firemen's  Ins.  Co.  v.  Thomas,  82 
Fed.  406,  27  C.  C.  A.  42,  47  L.  R.  A.  450 ;  Morris  v.  Orient  Ins.  Co., 
106  Ga.  472,  33  S.  E.  430 ;  Havens  v.  Home  Ins.  Co.,  IH  Ind.  90, 
12  N.  E.  137,  60  Am.  Rep.  689 ;  Sowers  v.  Mutual  Fire  Ins.  Co.,  113 
Iowa,  551,  85  N.  W.  763 ;  Rundell  &  Hough  v.  Anchor  Fire  Ins.  Co. 
(Iowa)  101  N.  W.  517 ;  Commercial  Union  Ins.  Co.  v.  Norwoc«d,  57 
Kan.  610,  47  Pac.  529 ;  Wiggln  v.  Boardman,  14  Mass.  12 ;  Wheeler 
V.  Phoenix  Ins.  Co.,  53  Mo.  App.  446 ;  Eagle  Fire  Co.  v.  Globe  Loan 
&  Trust  Co.,  44  Neb.  380,  62  N.  W.  895 ;  Healey  v.  Imperial  Fire 
Ins.  Co.,  5  Nev.  268 ;  Smith  v.  Saratoga  County  Mut.  Fire  Ins. 
Co.,  3  Hill  (N.  T.)  508;  Schachne  v.  Hamburg-Bremen  Fire  Ins. 
Co.,  10  N.  T.  St.  Rep.  705;  McNierney  v.  Agricultural  Ins.  Co.,  48 
Hun  (N.  T.)  239 ;  Frankfurter  v.  Home  Ins.  Co.',  10  Misc.  Rep.  157, 
31  N.  T.  Supp.  3 ;  Herrman  v.  Adriatic  Fire  Ins.  Co.,  85  N.  T.  162, 
39  Am.  Rep.  644;  Walton  v.  Agricultural  Ins.  Co.,  116  N.  T.  317, 
22  N.  E.  443,  5  L.  R.  A.  677;  Gray  v.  Germania  Fire  Ins.  Co., 
155  N.  Y.  180,  49  N.  E.  675,  reversing  84  Hun,  504,  32  N.  Y.  Supp. 
424;  Pottsville  Mutual  Fire  Ins.  Co.  v.  Horan,  11  Wkly.  Notes 
Cas.  (Pa.)  198;  Orient  Ins.  Co.  v.  Prather,  25  Tex.  Civ.  App.  446, 
62  S.  W.  89 ;  New  Orleans  Ins.  Ass'n  v.  Griffin,  66  Tex.  232,  18  S.  W. 
505;  Maupin  v.  Scottish  Union  &  Nat.  Ins.  Co.,  53  W.  Va.  557,  45 
S.  E.  1003;  Worachek  v.  New  Denmark  Mutual  Home  Fire  Ins. 
Co.,  102  Wis.  81,  78  N.  W.  165.    • 

A  contrary  rule  appears  to  find  support  in  several  federal  cases ; 
but  it  is  to  be  noted  that  in  none  of  them  is  there  made  any  dis- 
tinction betw;een  delivery  of  a  policy  with  knowledge  of  existing 
facts  violating  its  terms,  and  delivery  with  knowledge  of  an  inten- 
tion to  do  something  which  will  violate  the  policy. 

Such  cases  are  Firemen's  Fund  Ins.  Co.  v.  Norwood,  69  Fed.  71,  16  C. 
C.  A.  136,  32  U.  S.  App.  490  ;  McElroy  v.  British  American  .\ssur.  Co., 
84  Fed.  990,  36  C.  O.  A.  615 ;  Palatine  Ins.  Co.  v.  McElroy,  100  Fed. 


DELIVEKY  OF  POLICY.  2647 

391,  40  C.  C.  A.  441 ;  Queen  Ins.  Co.  v.  Union  Bank  &  Trust  Co.,  Ill 
Fed.  697,  49  C.  C.  A.  555.  Contra:  United  Firemen's  Ins.  Co.  v. 
Tliomas,  82  Fed.  406,  27  O.  O.  A.  42,  47  L.  R.  A.  450. 

In  addition  to  the  federal  cases  cited  there  are  cases  decided  by 
the  state  courts  which  apparently  support  the  proposition  that  is- 
suing a  policy  with  knowledge  of  an  intended  violation  of  the  terms 
of  the  policy  will  create  a  waiver  or  an  estoppel.  But  the  decisions 
in  many  of  these  cas6s  are  based  on  facts  which  take  them  out  of 
the  rule  supported  by  the  weight  of  authority.  Thus,  there  is  a 
line  of  cases  which  hold  that  knowledge  on  the  part  of  an  insurer, 
at  the  time  a  policy  is  issued,  that  insured  does  not  intend  to  com- 
ply with  a  vacancy  clause,  an  iron-safe  clause,  or  other  similar  pro- 
vision, will  preclude  the  insurer  from  asserting  such  violation  as 
a  defense  to  an  action  on  the  policy;  but  in  these  cases  it  appears 
that  the  provision  relied  on  to  defeat  a  recovery  was  violated  when 
the  policy  was  issued. 

Such  were  the  facts  in  Cassimus  v.  Scottish  Union  &  National  Ins.  Co., 
135  Ala.  256,  33  South.  163 ;  Peoria  Marine  &  Fire  Ins.  Co.  v.  Hall, 
12  Mich.  202 ;  Hartley  v.  Pennsylvania  Fire  Ins.  Co.,  91  Minn.  382, 
98  N.  W.  198 ;  Rivara  v.  Queen's  Ins.  Co.,  62  Miss.  720 ;  Mitchell  v. 
Mississippi  Home  Ins.  Co.,  72  Miss.  53,  18  South.  86,  48  Am.  St.  Rep. 
535 ;  Phoenix  Ins.  Co.  v.  Randle,  81  Miss.  720,  33  South.  500 ;  Couch 
V.  Rochester  German  Fire  Ins.  Co.,  25  Hun  (N.  Y.)  469. 

In  Independent  School  Dist.  v.  Fidelity  Ins.  Co.,  113  Iowa,  65, 
84  N.  W.  956,  the  court  held  that  issuing  a  policy  with  knowledge 
that  a  certain  other  policy  is  to  be  issued  constitutes  consent  to 
such  additional  insurance.  In  making  this  decision  the  court  re- 
lied on  Erb  v.  Fidelity  Ins.  Co.,  89  Iowa,  727,  69  N.  W.  261,  which 
merely  held  that  a  provision  against  concurrent  insurance  is  waived 
if  the  agent  through  whom  a  policy  is  issued  knows  that  other  in- 
surance has  been  applied  for  and  will  be  issued.  So,  in  Kitchen 
V.  Hartford  Fire  Ins.  Co.,  57  Mich.  135,  23  N.  W.  616,  58  Am. 
Rep.  344,  the  insurance  company  was  held  estopped  to  rely  on  a 
violation  of  a  clause  against  other  insurance,  as  its  agent  was  noti- 
fied at  the  inception  of  the  contract  that  the  insured  meant  to  ob- 
tain other  insurance,  and  informed  insured  that  notice  of  such  in- 
surance need  not  be  given  until  it  was  actually  obtained,  and,  on 
obtaining  the  additional  insurance,  insured  did  actually  notify 
the  agent  thereof.  In  Brumfield  v.  Union  Ins.  Co.,  10  Ky.  Law 
Rep.  13,  7  S.  W.  893,  87  Ky.  123,  it  was  said  that,  if  an  insur- 
ance agent  accepts  an  application  with  knowledge  that  insured 


2648  ESTOPPEL  AND  WAIVER. 

intends  to  divide  his  insurance  by  taking  out  another  policy,  this 
is  a  waiver  of  notice  of  additional  insurance.  And  in  German 
Ins.  Co.  v.  Hart,  16  Ky.  Law  Rep.  344,  the  court  intimated  that 
knowledge  of  an  intended  violation  would  constitute  a  waiver,  but 
cited  Insurance  Co.  v.  Spiers,  87  Ky.  285,  8  S.  W.  453,  which  mere- 
ly holds  that,  if  an  insurance  company  knows  of  a  change  contrary 
to  the  terms  of  a  policy,  fairness  and  good  faith  estops  it  from  in- 
sisting on  a  forfeiture.  Likewise,  it  was  held  in  Steers  v.  Ins.  Co., 
38  La.  Ann.  952,  that  where  an  insurer  knows  that  premises  in- 
sured may  be  used  for  storing  cotton,  and  the  policy  stipulates  that 
"when  the  building  is  used  as  a  warehouse  the  rate  will  be  chan- 
ged," the  storing  of  cotton  therein  will  not  avoid  the  policy;  the 
court  saying  that  it  was  apparent  from  the  clause  quoted,  and  es- 
pecially from  the  use  of  the  word  "when"  therein,  that  it  was  in 
contemplation  of  the  parties  to  the  contract  that  the  building  would 
be  used  at  some  time  as  a  warehouse,  and  further  that,  when  so 
used,  the  insurance  should  continue,  but  at  a  different  rate.  Sim- 
ilarly, it  was  held  in  Smith  v.  Phoenix  Ins.  Co.,  91  Cal.  323,  27  Pac. 
738,  25  Am.  St.  Rep.  191,  13  L.  R.  A.  475,  and  Same  v.  Pennsyl- 
vania Fire  Ins.  Co.  (Cal.)  27  Pac.  742,  that  putting  a  lessee  in  pos- 
session of  insured  property  does  not  violate  a  condition  against 
change  in  possession,  where  the  company  had  notice,  when  the  pol- 
icy was  issued,  of  the  contemplated  lease  and  possession  by  the 
lessee.  However,  it  is  to  be  noted  that  the  company  also  had 
knowledge  that  the  building  was  in  process  of  erection  when  the 
policy  was  issued,  and  that  it  was  then  unoccupied.  In  St.  Paul 
Fire  &  Marine  Ins.  Co.  v.  Wells,  89  111.  82,  a  subsequent  vacancy  of 
insured  premises,  and  in  Commercial  Union  Assur.  Co.  v.  Urban- 
sky,  68  S.  W.  653,  24  Ky.  Law  Rep.  462,  113  Ky.  624,  subsequent 
insurance,  were  held  not  to  defeat  a  recovery  for  a  loss,  as  the  in- 
surance agent  in  the  first  case  had  knowledge  of  a  probable  va- 
cancy, and,  in  the  last,  of  an  intention  to  procure  other  insurance. 
In  neither  case  was  the  policy  delivered,  and  therefore  it  cannot 
be  said  that  the  insured  had  actual  or  constructive  knowledge  of 
the  conditions  which  it  is  claimed  he  had  violated. 

(p)   Reneival  tpith  knowledge. 

The  rule  as  to  waiver  or  estoppel  by  the  issuance  of  a  policy  ap- 
plies to  the  renewal  of  a  policy  with  knowledge  of  changes  con- 
trary to  the  terms  of  the  original  policy.  Hence,  if  an  insurance 
company,  at  the  time  of  renewing  a  policy,  knows  of  a  change  which 
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has  occurred  since  the  issuance  of  the  original  policy,  the  renewal 
is  a  waiver  of  a  condition  making  the  policy  void  in  case  such 
change  took  place. 

Reference  may  be  made  to  King  v.  Cox,  63  Ark.  204,  37  S.  W.  877 ;  King 
V.  Council  Bluffs  Ins.  Co.,  72  Iowa,  810,  33  N.  W.  690 ;  Pecliner  v. 
Phoenix  Ins.  Co.,  6  Lans.  (N.  T.)  411;  Robinson  v.  Pacific  Fire 
Ins.  Co.,  18  Hun  (N.  Y.)  395 ;  Liddle  v.  Market  Fire  Ins.  Co.,  17  N. 
Y.  Super.  Ct.  179 ;  Ludwig  v.  Jersey  City  Ins.  Co.,  48  N.  Y.  379,  8 
Am.  Rep.  556;  Miner  v.  Phoenix  Ins.  Co.,  27  Wis.  693,  9  Am.  Rep. 
479 ;   Mechler  v.  Phoenix  Ins.  Co.,  38  Wis.  665. 

In  Rathbone  v.  City  Fire  Ins.  Co.,  31  Conn.  193,  an  increase  of  risk  was 
held  waived,  as  the  company  had  indorsed  an  increase  of  the 
amount  of  insurance  on  the  policy  with  knowledge  of  the  change  in 
the  risk ;  and  in  Merchants'  Ins.  Co.  v.  Frick,  5  Ohio  Dec.  47,  2 
Am.  Law  Rec.  336,  it  was  held  that  the  renewal  of  a  policy  on  the 
original  application,  with  knowledge  of  changes  making  the  misde- 
scription incorrect,  waives  the  misdescription. 

Not  only  a  forfeiture  of  a  policy  is  waived  by  issuing  a  policy 
with  knowledge  of  the  facts,  but  misrepresentations  in  obtaining  a 
policy  are  also  waived  by  a  renewal  of  the  policy  with  full  knowl- 
edge of  the  truth  (Witherell  v.  Maine  Ins.  Co.,  49  Me.  200).  But 
where,  by  the  terms  of  his  policy,  the  insured  was  bound  to  give 
notice  of  subsequent  insurance  and  also  of  any  change  therein,  and 
he  did  give  notice  of  subsequent  insurance,  but  failed  to  give 
notice  of  a  change  of  such  additional  insurance,  and  afterward?  re- 
newed his  policy,  without  giving  notice  of  such  change,  no  waiver 
of  forfeiture  arising  from  the  failure  to  give  notice  of  the  change 
can  be  implied  from  the  fact  that  the  company  had  notice,  and  were 
again  informed  by  him  when  the  policy  was  renewed,  that  there 
was  in  fact  additional  insurance  (Simpson  v.  Pennsylvania  Fire 
Ins.  Co.,  38  Pa.  250). 

(q)    Good  faith  of  insured. 

If  an  insurer  is  to  be  estopped  to  rely  on  misrepresentations  be- 
cause its  agent  knew  the  true  facts  at  the  time  the  policy  was  is- 
sued, the  insured  must  be  devoid  of  any  taint  of  fraud,  and  there 
must  have  been  no  collusion  between  the  insured  and  the  insurer's 
agent. 

Long  Island  Ins.  Co.  v.  Great  Western  Mfg.  Co.,  2  Kan.  App.  377,  42 
Pac.  738;    Patten  v.  Merchants'  &  Farmers'  Mut.  Fire  Ins.  Co.,  40 
N.  H.  375 ;   Hadley  v.  New  Hampshire  Fire  Ins.  Co.,  55  N.  H.  110 
Lanlgan  v.  Prudential  Ins.  Co.,  63  Hun,  408,  18  N.  Y.  Supp.  287 
Fire  Ass'n  of  Philadelphia  v.  Bynum  (Tex.  Civ.  App.)  44  S.  W.  579 
Speiser  v.  Phoenix  Mut  Life  Ins.  Co.,  119  Wis.  530,  97  N.  W.  207- 
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In  analogy  with  this  rule  it  was  held  in  Ketcham  v.  American 
Mut.  Ace.  Ass'n,  117  Mich.  521,  76  N.  W.  5,  that  where  an  applica- 
tion is  to  be  forwarded  by  an  agent  to  the  insurer  for  acceptance, 
and  the  insured  knows  of  the  falsity  of  statements  made,  the  in- 
surer will  not  be  estopped  from  asserting  such  misstatements  as  a 
defense,  because  its  agent  knew  that  the  statements  were  false, 
when  he  solicited  the  risk.  In  assuming  this  position  the  court 
said:  "The  courts  have  always  been  anxious  to  take  care  of  the 
rights  of  the  assured  when  the  applicant  has  relied  upon  the  agent 
informing  the  company  what  had  been  truthfully  told  to  him  about 
the  character  of  the  risk ;  but  the  courts  never  have  said  the  com- 
pany is  bound  by  statements  contained  in  an  application,  when  not 
only  the  agent,  but  the  assured,  knows  they  are  untrue,  and  cal- 
culated to  deceive,  and  the  application  is  to  be  forwarded  to  the 
company  as  the  basis  of  its  action.  To  so  hold  would  put  these  or- 
ganizations completely  at  the  mercy  of  dishonest  and  unscrupulous 
agents."  But  in  Rockford  Ins.  Co.  v.  Cline,  72  111.  App.  495,  it  was 
said  to  make  no  difference  that  the  insured  also  knew  that  the  rep- 
resentations were  false. 

(r)    Effect  of  limitation  as  to  manner  of  waiver. 

Many  policies,  especially  those  of  a  recent  date,  contain  pro- 
visions requiring  waivers  to  be  in  writing.  A  very  common  one 
is  that  "the  use  of  general  terms,  or  anything  less  than  a  distinct 
agreement  indorsed  on  the  policy,  shall  not  be  construed  as  a 
waiver  of  any  restriction  therein."  Provisions  of  this  nature,  it 
has  been  contended,  prevent  waivers  by  delivery  of  policies  with 
knowledge.  But  the  weight  of  authority  supports  the  proposition 
that,  notwithstanding  the  requirement  that  waivers  shall  be  in  writ- 
ing, the  issue  of  a  policy  with  knowledge  or  notice  of  matters  vitiat- 
ing it  at  its  inception  will  constitute  a  waiver  of  such  matters.  In 
Home  Ins.  Co.  v.  Stone  River  Nat.  Bank,  88  Tenn.  369,  12  S.  W. 
915,  it  is  the  opinion  of  the  court  that  a  condition  similar  to  the 
one  previousl}'  quoted  in  this  paragraph  "may  be  operative  to  re- 
strict or  confine  the  meaning  of  a  written  waiver,"  but  it  will  not 
defeat  the  waiver  which  the  law  implies  from  issuing  a  policy  with 
knowledge  of  facts  vitiating  it,  as  to  permit  the  insurance  com- 
pany, possessed  of  such  knowledge,  and  itself  required  to  do  the 
writing  upon  the  policy,  to  accept  the  premium,  and  deliver  the 
policy  containing  the  condition,  without  indorsing  the  required  writ- 
ing, would  be  to  allow  the  company  to  perpetrate  a  fraud  on  the 
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insured.  In  other  words,  the  insurance  company  is  in  no  better 
position  by  requiring  waivers  to  be  in  writing  than  by  requiring 
indorsement  of  the  existence  of  certain  facts. 

That  issuing  a  policy  witb  knowledge  constitutes  waiver,  notwithstand- 
ing conditions  requiring  waivers  to  be  in  writing,  is  also  supported 
by  German-American  Ins.  Co.  v.  Yeagley  (Ind.  Sup.)  71  N.  E.  897; 
Williams  v.  Niagara  Fire  Ins.  Co.,  50  Iowa,  561 ;  King  v.  Council 
Bluffs  Ins.  Co.,  72  Iowa,  310,  33  N.  W.  690 ;  McGonigle  v.  Susque- 
hanna Mut.  Fire  Ins.  Co.,  168  Pa.  1,  31  Atl.  868 ;  Continental  Fire 
Ass'n  V.  Norris,  30  Tex.  Civ.  App.  299,  70  S.  W.  769;  Hobkirk  v. 
Phcenix  Ins.  Co.,  102  Wis.  13,  78  N.  W.  160. 

(s)   Same — Iiimitations  on  poivers  of  agents. 

Analogous  to  the  condition  requiring  waivers  to  be  in  writing 
or  indorsed  on  the  policy  is  the  provision,  now  usually  found  in  the 
standard  policies,  that  "no  officer,  agent,  or  other  representative  of 
this  company  shall  have  power  to  waive  any  provision  or  condition 
of  this  policy,  except  such  as  by  the  terms  of  the  policy  may  be  the 
subject  of  agreement  indorsed  hereon  or  added  hereto;  and  as  to 
such  provisions  or  conditions  no  officer,  agent,  or  representative 
shall  have  power  or  be  deemed  or  held  to  have  waived  such  pro- 
visions or  conditions,  unless  such  waiver,  if  any,  shall  be  written 
upon  or  attached  hereto,"  or  similar  conditions  requiring  waivers 
by  agents  to  be  in  writing.  With  reference  to  restrictions  of  this 
nature  it  is  said  in  the  leading  case  of  Wood  v.  American  Fire  Ins. 
Co.  of  Philadelphia,  149  N.  Y.  382,  44  N.  E.  80,  52  Am.  St.  Rep.  733  : 
"The  restrictions  inserted  in  the  contract  upon  the  power  of  the 
agent  to  waive  any  condition,  unless  done  in  a  particular  manner, 
cannot  be  deemed  to  apply  to  those  conditions  which  relate  to  the 
inception  of  the  contract,  where  it  appears  that  the  agent  has  de- 
livered it,  and  received  the  premiums,  with  full  knowledge  of  the 
actual  situation.  To  take  the  benefit  of  a  contract,  with  full  knowl- 
edge of  all  the  facts,  and  attempt  afterwards  to  defeat  it,  when 
called  upon  to  perform,  by  asserting  conditions  relating  to  those 
facts,  would  be  to  claim  that  no  contract  was  made,  and  thus  op- 
erate as  a  fraud  upon  the  other  party."  And  in  Skinner  v.  Nor- 
man, 165  N.  Y.  565,  59  N.  E.  309,  80  Am.  St.  Rep.  776,  the  court 
states  it  to  be  the  settled  rule  of  law  in  New  York  "that  the  agent 
of  a  fire  insurance  company  may,  by  issuing  the  policy  with  knowl- 
edge of  the  facts,  waive  a  condition  that  the  policy  shall  be  void 
if  the  property  insured  be  incumbered,  and  the  nature  of  the  in- 
cumbrance be  not  indorsed  on  the  policy,  notwithstanding  a  pro- 
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vision  in  the  policy  that  no  agent  of  the  company  shall  have  power 
to  waive  any  such  conditions,  except  by  written  indorsement." 
The  rule  thus  laid  down  by  the  Court  of  Appeals  of  New  York  is 
supported  by  the  decided  weight  of  authority. 

Reference  may  be  made  to  Continental  Ins.  Co.  v.  Brooks,  131  Ala.  614, 
30  South.  876;  PLoenix  Ins.  Co.  v.  Flemming,  65  Ark.  54,  44  S.  W. 
464,  39  L.  R.  A.  789,  67  Am.  St.  Kep.  900 ;  Rhode  Island  Underwrit- 
ers' Ass'n  V.  Monarch,  98  Ky.  305,  32  S.  W.  959 ;  Hartford  Fire  Ins. 
Co.  V.  Keating,  86  Md.  130,  38  Atl.  29,  63  Am.  St.  Rep.  499 ;  Im- 
proved Match  Co.  V.  Michigan  Mut.  Fire  Ins.  Co.,  122  Mich.  256,  80 
N.  W.  108S;  Home  Ins.  Co.  v.  Gibson,  72  Miss.  58,  17  Soutli.  13; 
Flournoy  v.  Traders'  Ins.  Co.,  80  Mo.  App.  655 ;  Parsons  v.  Knox- 
ville  Fire  Ins.  Co.,  132  Mo.  583,  31  S.  W.  117,  affirmed  in  banc  132  Mo. 
583,  34  S.  W.  476 ;  Mlaghan  v.  Hartford  Fire  Ins.  Co.,  24  Hun  (N. 
T.)  58;  Berry  v.  American  Cent.  Ins.  Co.,  132  N.  T.  49,  30  N.  E. 
254,  28  Am.  St.  Rep.  548,  affirming  55  Hun,  612,  8  N.  T.  Supp.  762 ; 
Forward  v.  Continental  Ins.  Co.,  142  N.  Y.  382,  37  N.  E.  615,  25 
L.  R.  A.  637;  Robbins  v.  Springfield  Fire  &  Marine  Ins.  Co.,  149 
N.  Y.  477,  44  N.  E.  159,  affirming  79  Hun,  117,  29  N.  Y.  Supp.  513 ; 
Blass  V.  Agricultural  Ins.  Co.,  18  App.  Div.  481,  46  N.  Y.  Supp.  392, 
affirmed  162  N.  Y.  639,  57  N.  B.  1104;  Benjamin  v.  Palatine  Ins. 
Co.,  80  N.  Y.  Supp.  256,  80  App.  Div.  260,  affirmed  in  177  N.  Y.  588, 
70  N.  E.  1095 ;  Grabbs  v.  Farmers'  Mut.  Fire  Ins.  Ass'n,  125  N.  C. 
389,  34  S.  E.  503 ;  Gould  v.  Dwelling  House  Ins.  Co.,  134  Pa.  570,  19 
Atl.  793,  19  Am.  St.  Rep.  717 ;  Gandy  v.  Orient  Ins.  Co.,  52  S.  C.  224, 
29  S.  E.  655 ;  Virginia  Fire  &  Marine  Ins.  Co.  v.  Richmond  Mica 
Co.,  102  Va.  429,  46  S.  E.  463;  Goss  v.  Agricultural  Ins.  Co..  92 
Wis.  233,  65  N.  W.  1036;  Trustees  of  St.  Clara  Female  Academy 
V.  Northwestern  Nat.  Ins.  Co.,  98  Wis.  257,  73  N.  W.  767 ;  Welch  v. 
Fire  Ass'n  of  Philadelphia,  120  Wis.  456,  98  N.  W.  227. 

In  some  of  the  earlier  cases  the  Texas  Court  of  Civil  Appeals 
took  the  position  that  where  a  policy  provided  that  an  agent  could 
not  waive  conditions,  except  in  writing,  this  was  a  limitation  on 
the  agent's  powers,  and  therefore  the  issue  of  a  policy  by  an  agent, 
with  knowledge  of  facts  rendering  it  void  at  its  inception,  did  not 
constitute  a  waiver  or  estop  the  insurer  from  asserting  the  invalidity 
of  the  policy. 

Westchester  Fire  Ins.  Co.  v.  Wagner,  10  Tex.  Civ.  App.  398,  30  S.  W. 
959 ;  Northwestern  National  Ins.  Co.  v.  Mize  (Tex.  Civ.  App.)  34 
S.  W.  670 ;   Phoenix  Ins.  Co.  v.  Dunn  (Tex.  Civ.  App.)  41  S.  W.  109. 

But  in  the  more  recent  case  of  Wagner  v.  Westchester  Fire  Ins. 
Co.,  50  S.  W.  569,  92  Tex.  549,  the  Supreme  Court  supports  a  con- 
trary doctrine.    In  that  case  it  was  contended  that,  as  the  policy 


DELIVBET  OF  POLICY.  2653 

limited  waivers  by  agents  to  those  in  writing,  a  condition  was  not 
waived,  though  the  company's  agent  knew  of  its  breach  at  the  in- 
ception of  the  contract.  To  this  the  court  replied  by  holding  that 
as  the  agent  had  power  to  issue  policies,  and,  in  fact,  exercise  the 
highest  authority  conferred  on  the  company,  he,  by  issuing  the 
policy  with  full  knowledge  of  all  the  facts,  waived  the  conditions 
relied  on  to  avoid  the  contract.  And  this  decision  has  since  been 
followed  by  the  Court  of  Civil  Appeals  in  Continental  Fire  Ass'n 
V.  Norris,  30  Tex.  Civ.  App.  299,  70  S.  W.  769. 

Even  though  a  policy  provides  that  no  agent  shall  have  power  to 
waive  or  modify  any  of  the  stipulations  thereof,  a  condition  in  the 
policy  is  waived  if  it  is  issued  by  the  insurer's  agent  with  knowl- 
edge of  facts  violating  the  condition  (Bartlett  v.  Firemen's  Fund 
Ins.  Co.,  77  Iowa,  155,  41  N.  W.  601).  This  rule  is  in  Quinn  v. 
Metropolitan  Life  Ins.  Co.,  10  App.  Div.  483,  41  N.  Y.  Supp.  1060, 
bottomed  on  the  theory  that,  as  the  knowledge  of  the  agent  at  the 
inception  of  the  contract  is  imputable  to  the  company,  it  does  not 
involve  the  authority  of  the  agent  to  waive  forfeitures  or  conditions, 
but  is  based  on  the  act  of  the  company  in  delivering  the  policy  with 
knowledge.  And  in  Wooldridge  v.  German  Ins.  Co.,  69  Mo.  App. 
413,  the  court  said  that  the  estoppel  would  not  be  affected  by  the 
fact  that  the  policy  provided  that  the  agent  had  no  authority  to 
waive  any  of  the  terms  or  provisions  of  the  policy,  there  being  no 
notice  of  such  limitation  in  the  application. 

A  contrary  rule  appears  to  be  supported  by  Cleaver  v.  Traders'  Ins.  Co. 
(C.  C.)  40  Fed.  711 ;  Cagle  v.  Chlllicothe  Town  Mut.  Fire  Ins.  Co., 
78  Mo.  App.  215,  2  Mo.  App.  Rep'r,  185. 

(t)    Same — Doctrine  of  Northern  Assurance  Co.  Case. 

A  doctrine  contrary  to  that  generally  adopted  is  also  announced 
in  a  recent  decision  by  the  United  vStates  Supreme  Court  (North- 
ern Assur.  Co.  V.  Grand  View  Bldg.  Ass'n,  183  U.  S.  308,  22  Sup. 
Ct.  133,  46  L.  Ed.  213).  The  policy  involved  in  that  case  contained 
conditions  requiring  the  indorsement  of  consent  to  other  insurance, 
and  limiting  the  powers  of  agents  to  waive  conditions  of  the  policy 
to  waivers  in  writing  upon  or  attached  to  the  policy.  At  the  time 
the  policy  was  issued,  there  was  other  insurance  on  the  property, 
but  this,  it  was  claimed,  the  agent  for  the  insurance  company  had 
notice  of  at  the  time  the  policy  was  issued.  Evidence  of  this  fact 
was  admitted  by  the  circuit  court,  and  the  company  was  held  estop- 
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ped  thereby  to  claim  an  avoidance  of  the  policy  under  the  condition 
against  the  other  insurance.  This  judgment  was  affirmed  by  the 
Circuit  Court  of  Appeals  for  the  eighth  circuit,  Sanborn,  J.,  dis- 
senting (41  C.  C.  A.  207,  101  Ped.  77).  In  the  Supreme  Court  the 
judgment  of  the  Circuit  Court  of  Appeals  was  reversed  by  a  di- 
vided court.  Chief  Justice  Fuller  and  Justices  Harlan  and  Peckham 
dissenting.  The  majority  of  the  court,  Justice  Shiras  writing  the 
opinion,  held  that  evidence  of  information  given  the  insurance  com- 
pany's agent  in  regard  to  the  existence  of  other  insurance  was  not 
admissible  to  establish  an  estoppel.  The  court  appears  to  take  the 
position  that,  as  the  policy  expressly  restricted  agents  to  written 
waivers,  the  company  was  not  afifected  with  knowledge  imported  to 
him  prior  to  the  issuing  of  policy  and  not  communicated  to  the 
company.  An  even  more  sweeping  rule  is  impliedly  approved  by 
the  court,  for  it  is  said  in  the  opinion  that,  "while  there  is  some 
contrariety  of  decisions  (of  the  state  courts),  the  decided  weight  of 
authority  is  to  the  effect  that  a  policy  of  insurance  in  writing  can- 
not be  changed  or  altered  by  parol  evidence  of  what  was  said  prior 
or  at  the' time  the  insurance  was  effected;  that  a  condition  con- 
tained in  the  policy  cannot  be  waived  by  an  agent,  unless  he  has 
express  authority  so  to  do;  and  then  only  in  the  mode  prescribed 
in  the  policy ;  and  that  mere  knowledge  by  the  agent  of  an  existing 
policy  of  insurance  will  not  affect  the  company  unless  it  is  affirma- 
tively shown  that  such  knowledge  was  communicated  to  the  com- 
pany." In  support  of  its  position  the  court  cites  some  early  Eng- 
lish cases;  also  cases  from  Massachusetts,  where  the  prevailing 
doctrine  on  this  point  is  denied,  from  New  Jersey,  where  the  doc- 
trine is  denied  in  the  law  courts,  and  from  Connecticut.  The  Con- 
necticut cases  are,  however,  not  directly  in  point,  as  one  involves 
the  question  whether  a  survey  was  made  part  of  the  contract;  an- 
other, the  question  whether  an  insured  was  liable  for  answers  in- 
serted in  the  application  by  the  agent;  and  the  remaining  one  de- 
nies an  insured's  right  to  introduce  evidence  of  a  usage  contrary  to 
unambiguous  statements  made  in  an  application.  Early  cases  from 
New  York  are  also  cited,  but  the  court  admits  that  they  have  been 
overruled.  Furthermore,  cases  are  cited  from  Michigan,  Rhode 
Island,  and  Vermont,  but  these  refer  only  to  waivers  of  conditions 
subsequent.  The  strongest  support  for  the  decision  is  found  in 
Carpenter  v.  Providence  Washington  Ins.  Co.,  16  Pet.  495,  10  L. 
Ed.  1044,  a  case  which  was  very  similar,  except  that  there  was  not 
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only  prior  insurance  known  to  the  agent,  but  also  subsequent  in- 
surance procured  in  clear  violation  of  a  provision  requiring  consent 
to  such  insurance  to  be  indorsed  on  the  policy.  The  opinion  in 
that  case  indicates  that  the  court  had  in  mind  as  much  the  breach 
of  the  condition  subsequent  as  the  condition  precedent  when  hold- 
ing that  parol  notice  given  to  the  agent  of  such  other  insurance 
was  not  a  sufficient  compliance  with  the  conditions  of  the  policy. 
The  Northern  Assur.  Co.  Case  has  been  followed  in  Liverpool  & 
London  &  Globe  Ins.  Co.  v.  Richardson  Lumber  Co.,  11  Okl.  585, 
69  Pac.  938,  and  Maupin  v.  Scottish  Union  &  National  Ins.  Co.,  53 
W.  Va.  557,  45  S.  E.  1003 — in  the  former  with  reference  to  a  waiver 
of  a  clear-space  clause,  and  in  the  latter  with  regard  to  an  iron-safe 
clause — but  has  been  disapproved  in  Medley  v.  German  Alliance 
Ins.  Co.  (W.  Va.)  47  S.  E.  101,  and  Orient  Ins.  Co.  v.  McKnight, 
197  111.  190,  64  N.  E.  339.  With  reference  to  the  decision  in  the 
Northern  Assur.  Co.  Case,  Whittle,  J.,  says,  in  Virginia  Fire  & 
Marine  Ins.  Co.  v.  Richmond  Mica  Co.,  102  Va.  429,  46  S.  E. 
463 :  "Much  reliance  has  been  placed  by  counsel  for  the  plain- 
tiff in  error  upon  the  opinion  of  Mr.  Justice  Shiras  in  the  case 
of  Northern  Assur.  Co.  v.  Grand  View  Bldg.  Ass'n,  183  U.  S. 
308,  22  Sup.  Ct.  133,  46  L.  Ed.  214,  reversing  the  judgment  of 
the  Circuit  Court  of  Appeals  of  the  Eighth  Circuit.  While  the 
pronouncements  of  that  great  court  must  always  command  the 
highest  respect,  its  judgment  in  the  particular  case  is  deprived  of 
much  value  as  a  precedent  by  the  circumstance  that  it  is  not  in  har- 
mony with  many  former  decisions  of  that  court,  and  that  the  Chief 
Justice,  Mr.  Justice  Harlan,  and  Mr.  Justice  Peckham  did  not  con- 
cur in  the  opinion  of  the  majority.  Since  that  decision  was  ren- 
dered, Mr.  Justice  Shiras  has  retired  from  the  bench,  and  been  suc- 
ceeded by  Mr.  Justice  Day,  who  presided  in  the  Circuit  Court  of 
Appeals  in  the  case  of  Queen  Ins.  Co.  v.  Union  Bank  &  Trust  Co., 
Ill  Fed.  699,  49  C.  C.  A.  555,  where  a  different  conclusion  was 
reached.  So,  there  are  now  on  that  bench  at  least  four  justices 
who  entertain  views  opposed  to  those  of  the  majority  as  expressed 
in  the  case  referred  to.  In  this  state  of  the  law,  this  court  can 
hardly  be  expected  to  abandon  its  own  well-considered  precedents 
to  follow  the  questionable  ruling  of  another  tribunal." 

The  doctrine  of  the  Northern  Assur.  Co.  Case  has  also  been  disapproved 
In  German  Ins.  Co.  v.  Shader  (Neb.)  93  N.  W.  972,  60  L.  R.  A.  918 ; 
Grand  View  Bldg.  Ass'n  t.  Northern  Assur.  Co.  (Neb.)  102  N.  W. 
246. 
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(n)    Ef?ect  of  limitation  as  to  incorporated  statementa. 

A  provision  in  a  contract  of  insurance  that  an  agent's  knowledge 
of  the  falsity  of  representations  made  by  the  insured  shall  not  es- 
top the  insurer  from  claiming  a  forfeiture  for  breach  of  warranty 
is  binding  on  the  insured  (Hutchison  v.  Hartford  Life  &  Annuity 
Ins.  Co.  [Tex.  Civ.  App.]  39  S.  W.  325).  Thus,  if  an  appHcation 
provides  that  the  contract  shall  not  be  modified  or  the  insurance 
company's  rights  affected  by  any  verbal  statements,  unless  written 
and  approved  by  the  company's  officers,  the  validity  of  the  insur- 
ance contract  is  not  affected  by  oral  communications  of  the  insured 
to  the  agent  soliciting  the  insurance  (Fidelity  Mut.  Life  Ass'n  v. 
Harris,  94  Tex.  25,  57  S.  W.  635,  86  Am.  St.  Rep.  813) ;  and  the  in- 
surance company  is  not  bound  by  such  statements  to  its  agent,  not 
appearing  in  the  application  (Hamilton  v.  Fidelity  Mutual  Life 
Ass'n,  27  App.  Div.  480,  50  N.  Y.  Supp.  526).  So,  where  an  ap- 
plication provides  that  the  company  shall  not  be  bound  by  acts  or 
statements  not  contained  in  the  application,. knowledge  by  an  agent 
of  the  falsity  of  a  warranty  entered  into  by  the  insured  will  not  re- 
lieve the  latter  from  the  consequences  of  a  breach  (Chase  v.  Hamil- 
ton Ins.  Co.,  20  N.  Y.  52).  Likewise,  if  the  policy  expressly  ex- 
empts the  insurance  company  from  being  bound  by  "any  act  or 
statement"  not  contained  in  the  application  or  indorsed  on  the  pol- 
icy, no  notice  to  an  agent  of  facts  different  from  those  contained 
in  the  policy  or  application  will  bind  the  company  (Enos  v.  Sun 
Ins.  Co.,  67  Cal.  621,  8  Pac.  379).  And  if  the  policy  stipulates  that 
the  company  will  not  be  bound  by  acts  or  statements  made  to  or 
by  an  agent  unless  inserted  in  the  contract,  an  agent's  knowledge 
of  matters  violating  a  condition  at  the  inception  of  the  contract 
will  not  constitute  a  waiver  of  such  breach  (Wolf  v.  Dwelling 
House  Ins.  Co.,  75  Mo.  App.  337).  In  the  latter  case  the  court 
distinguishes  such  a  provision  from  one  prohibiting  agents  and 
officers  from  waiving  conditions  or  forfeitures  except  in  writing, 
in  that  it  is  a  restriction  on  the  authority  of  a  certain  agent,  and  not 
a  limitation  on  the  power  of  the  company  itself.  A  condition  sim- 
ilar to  that  in  the  Wolf  Case  was  involved  in  Ward  v.  Metropolitan 
Life  Ins.  Co.,  66  Conn.  227,  33  Atl.  902,  50  Am.  St.  Rep.  80.  The 
court  there  held  that  the  condition  prevented  a  waiver  of  a  breach 
of  warranty  by  knowledge  of  an  agent,  unless  such  knowledge  was 
communicated  to  the  company,  but  seemed  to  question  whether  or 
not  there  would  have  been  a  waiver,  even  if  the  policy  had  not  con- 
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tained  the  condition  requiring  statements  made  to  an  agent  to  be 
incorporated  therein. 

(v)    Otlier  acts  or  conduct  lief  ore  consnmmatioii  of  contract. 

An  insurance  society  is  estopped  to  question  a  warranty  as  to  age 
after  an  insured's  death,  where  insured  was  ignorant  and  did  not 
know  her  age,  and  the  question  of  her  age  was  under  a  provision 
of  the  constitution  of  the  society,  referred  to  a  committee,  and  on 
an  investigation  and  their  report,  which  the  constitution  declared 
should  be  final,  the  certificate  was  issued,  on  which  the  dues  were 
paid  for  seven  years,  till  insured's  death  (McCarthy  v.  Catholic 
Knights  and  Ladies  of  America,  102  Tenn.  345,  52  S.  W.  142).  And 
if  a  promise  by  an  insured  in  the  application  that  he  would  build  a 
chimney  the  following  spring  were  material,  the  inspection  of  the 
risk  by  the  insurer's  agent,  and  his  recommendation  of  it,  would 
estop  the  company  from  asserting  the  materiality  of  the  promise 
(Waterbury  v.  Dakota  Fire  &  Marine  Ins.  Co.,  6  Dak.  468,  43  N. 
W.  697).  So,  where  an  agent  issues  a  policy  on  an  assurance  by 
the  officer  of  a  bank  holding  a  mortgage  on  the  premises  that  the 
mortgage  is  released,  rather  than  on  the  statements  in  the  applica- 
tion, the  insurer  cannot  assert  that  the  mortgage  viola-ted  the  policy 
(Brenner  v.  Connecticut  Fire  Ins.  Co.,  99  Mo.  App.  718,  74  S.  W. 
406).  Likewise,  where  the  insurer's  agent,  at  the  time  the  applica- 
tion was  filled  out,  saw  the  insured  property  and  assented  to  the 
valuation  placed  thereon,  the  insurer  is  estopped  to  set  up  over- 
valuation as  a  defense  (German  Ins.  Co.  v.  Miller,  39  111.  App.  633). 
So,  to  prove  a  waiver  of  a  requirement  that  an  applicant  for  mem- 
bership and  insurance  must  be  in  good  health,  it  may  be  shown  that 
the  association  customarily  and  knowingly  accepted  in  the  circle 
persons  not  in  good  health  (Home  Circle  Soc.  No.  1  v.  Shelton 
[Tex.  Civ.  App.]  81  S.  W.  84).  But  an  advertisement  that  a  com- 
pany will  insure  goods  upon  certain  boats,  naming  them,  is,  at  most, 
but  a  waiver  of  the  implied  warranty  of  seaworthiness  (Natchez 
Ins.  Co.  V.  Stanton,  2  Smedes  &  M.  [Miss.]  340,  41  Am.  Dec.  592). 
And  measures  taken  by  an  insurer  to  satisfy  himself  as  to  the  sea- 
worthiness of  a  vessel,  such  as  having  a  survey  made  thereof,  will 
not  operate  as  a  waiver  or  modification  of  the  implied  warranty  of 
seaworthiness  (Rogers  v.  Sun  Mut.  Ins.  Co.,  46  N.  Y.  Super.  Ct. 
65). 
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8.  ESTOPPEI,  AND  WAIVER  BY  ACTS  AND  CONDUCT  SUBSE- 
QUENT TO  DELIVERY. 

(a)  Effect  of  acts,  statements,  or  conduct  in  general. 

(b)  SuflSciency  of  acts,  statements,  or  conduct. 

(c)  Waiver  by  failure  to  object  or  assert  forfeiture. 

(d)  Same — Contrary  doctrine. 

(e)  Same — Application  of  doctrine  to  particular  circumstances. 

(f)  Admission  of  liability  on  policy. 

(g)  Consent  to  assignment  of  policy. 

(h)  Stating   grounds   of   forfeiture   not   relied  on   as   waiving   other 
grounds. 

(a)   Effect  of  acts,  statements,  or  conduct  in  general. 

It  is,  of  course,  essential  that  an  insurance  company  have  knowl- 
edge of  the  facts  forfeiting  a  policy,  if  its  acts,  conduct,  or  state- 
ments are  to  constitute  a  waiver  of  the  forfeiture  or  estop  the  com- 
pany from  relying  thereon. 

Nelson  v.  Nederland  Life  Ins.  Co.,  110  Iowa,  600,  81  N.  W.  807 ;  Wilkens 
V.  Mutual  Reserve  Fund  Life  Ass'n,  54  Hun,  294,  7  N.  Y.  Supp.  589. 

But  if  an  insurance  company,  with  knowledge  of  facts  vitiating 
a  policy,  enters  into  negotiations  or  transactions  with  the  insured, 
by  which  the  company  recognizes  or  treats  the  policy  as  still  in 
force,  or  by  its  acts,  declarations,  or  dealings  leads  the  insured  to 
regcurd  himself  as  protected  by  the  policy,  or  induces  him  to  incur 
trouble  or  expense,  such  acts,  transactions,  or  declarations  will  op- 
erate as  a  waiver  of  the  forfeiture,  and  estop  the  company  from  re- 
lying thereon  as  a  defense  to  an  action  on  the  policy. 

Support  of  this  rule  is  found  in  Georgia  Home  Ins.  Co.  v.  Allen,  128 
Ala.  451,  30  South.  537;  Mauck  v.  Merchants'  &  Manufacturers' 
Fire  Ins.  Co.  (Del.  Super.)  54  Atl.  952 ;  Manufacturers'  &  Merchants' 
Mut.  Ins.  Co.  V.  Armstrong,  45  111.  App.  217;  Viele  v.  Germania 
Ins.  Co.,  26  Iowa,  9,  96  Am.  Dec.  83;  Hollis  v.  State  Ins.  Co.,  65 
Iowa,  454,  21  N.  W.  774;    Hanscom  v.  Home  Ins.  Co.,  90  Me.  333, 

38  Atl.  324;  Carpenter  v.  Continental  Ins.  Co.,  61  Mich.  635,  28  N. 
W.  749;    Lamberton  v.   Connecticut  Fire  Ins.   Co.,  39  Minn.   129, 

39  N.  W.  76,  1  L.  R.  A.  222 ;  Best  v.  German  Ins.  Co.,  68  Mo.  App. 
598;  Hartford  Fire  Ins.  Co.  v.  Landfare,  63  Neb.  559,  88  N.  W. 
779;  Hyatt  v.  Wait,  37  Barb.  (N.  Y.)  29;  Hill  v.  London  Ins.  Co. 
(Com.  PI.)  9  N.  Y.  Supp.  500 ;  Harrington  v.  Franklin  Fire  Ins.  Co., 
66  Hun,  628,  21  N.  Y.  Supp.  31,  affirmed  142  N.  Y.  640,  37  N.  E.  567 ; 
Bear  v.  Atlanta  Home  Ins.  Co.,  34  Misc.  Rep.  613,  70  N.  Y.  Supp. 
581 ;  Meeder  v.  Provident  Sav.  Life  Assur.  Soc,  58  App.  Div.  80,  68 
N.  Y.  Supp.  518;    Messelback  v.  Norman,  122  N.  Y.  578,  26  N.  E. 
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34;  Kiernan  v.  Dutchess  Co.  Mut  Ins.  Co.,  150  N.  T.  190,  44  N.  E. 
698 ;  Walker  v.  Phoenix  Ins.  Co.,  156  N.  T.  628,  51  N.  E.  392 ;  Sun 
Mut.  Ins.  Co.  V.  Hock,  8  Ohio  Cir.  Ct.  R.  341,  4  O.  C.  D.  553 ;  King- 
man V.  Lancashire  Ins.  Co.,  54  S.  C.  599,  32  S.  E.  762 ;  Sun  Mut.  Ins. 
Co.  V.  Texarkana  Foundry  &  Machine  Co.,  4  Willson,  Civ.  Cas.  Ct. 
App.  (Tex.)  §  31,  15  S.  W.  34;  Georgia  Home  Ins.  Co.  v.  Kinnier's 
Adm'x,  28  Grat.  (Va.)  88 ;  Dick  v.  Equitable  Fire  &  Marine  Ins.  Co., 
92  Wis.  46,  65  N.  W.  742. 
This  is  true  also  as  to  acts  and  conduct  by  authorized  agents.  Gelb 
V.  International  Ins.  Co.,  10  Fed.  Cas.  157 ;  Walsh  v.  .iEtna  Ins.  Co., 
30  Iowa,  133,  6  Am.  Rep.  664;  Miner  v.  Phoenix  Ins.  Co.,  27  Wis. 
693,  9  Am.  Rep.  479. 

The  principle  announced  applies  to  mutual  benefit  associations  as 
well  as   ordinary  insurance  companies.     As  said  in  Sparkman   v. 
Supreme  Council  American  Legion  of  Honor,  35  S.  E.  391,  57  S.  C. 
16,  it  is  possible  for  the  officers  of  a  mutual  benefit  association  so 
to  conduct  themselves  towards  an  insured  as  to  amount  to  a  waiver 
of  the  terms  of  a  certificate.     But  where,  as  in  Towle  v.  Ionia,  E. 
&  B.  Farmers'  Mut.  Fire  Ins.  Co.,  91  Mich.  219,  51  N.  W.  987,  a 
mutual  policy  merely  provided  that,  in  case  of  certain  acts  on  the 
part  of  insured,  the  company  would  not  be  liable  for  a  loss,  the  fact 
that  the  company  recognized  the  policy  as  in  force  was  not  incon- 
sistent with  its  defense  that  insured  had  forfeited  all  right  to  re- 
cover, the  penalty  in  neither  case  being  a  forfeiture  of  the  policy. 
In  the  leading  case  of  Titus  v.  Glens  Falls  Ins.  Co.,  81  N.  Y.  410,  8 
Abb.  N.  C.  315,  it  was  said  that  a  waiver  by  the  acts  of  an  insur- 
ance company  recognizing  the  validity  of  a  forfeited  policy  need 
not  be  based  on  an  estoppel ;   and  the  same  doctrine  is  asserted  in 
Modern  Woodmen  of  America  v.  Lane,  86  N.  W.  943,  62  Neb.  89.^ 
But  to  establish  a  waiver  of  a  condition  in  a  policy  the  conduct  of' 
the'company  or  its  agent  must  have  been  such  that  insured  might  i 
reasonably  presume  that  the  company  did  not  intend  to  insist  on  a/ 
compliance  with  the  condition  (Continental  Ins.  Co.  v.  Coons,  14\ 
Ky.  Law  Rep.  110),  as  no  implication  of  a  waiver  of  the  terms  of/ 
a  policy  of  insurance  can  arise  from  acts  which  may  be  construed  \ 
as  a  compliance  with  such  terms  (Parker  v.  Knights  Templars'  & 
Masons'  Life  Indemnity  Co.  [Neb.]  97  N.  W.  281).     And  it  is  a 
question  of  law  whether  or  not  certain  acts  will  constitute  a  waiver 
(Modern  Woodmen  of  America  v.  Hoover,  56  111.  App.  431).     To 
establish  an  estoppel  it  must,  of  course,  appear  that  the  insured  was 


»  For  other  cases  supporting  this  principle,  see  ante,  p.  2460. 
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influenced  by  the  acts  or  declarations  of  the  insurer  and  misled 
thereby  to  his  prejudice  (Watts  v.  Fire  Ass'n  of  Philadelphia,  87 
!Mo.  App.  83).  And  to  show  a  waiver  the  evidence  must  be  clear 
and  precise.  The  waiver  cannot  be  inferred  from  a  mere  incidental 
conversation  had  on  the  streets  with  the  company's  agent.  (Lorie 
V.  Connecticut  Mut.  Life  Ins.  Co.,  15  Fed.  Cas.  891.) 

(b)    Sufficiency  of  acts,  statements,  or  conduct. 

The  question  whether  or  not  particular  acts,  statements,  or  con- 
duct on  the  part  of  an  insurance  company  or  its  agent  constitute  a 
waiver  or  an  estoppel  has  been  up  for^  consideration  in  numerous 
instances.  Thus,  it  was  held  in  Phoenix  Ins.  Co.  v.  Coomes,  14  Ky. 
Law  Rep.  603,  20  S.  W.  900,  that  an  offer  to  reduce  the  premium  on 
notice  of  a  change  in  the  risk  estops  the  insurer  to  claim  an  increase 
of  risk  due  to  such  change.  So,  it  was  said  in  Smith  v.  People's  ^lut. 
Live  Stock  Ins.  Co.,  173  Pa.  15,  33  Atl.  567,  that  if  a  live-stock  in- 
surance company,  through  its  surgeon,  takes  charge  of  the  treat- 
ment of  a  sick  animal  on  verbal  notice  of  the  animal's  sickness,  and 
orders  it  killed,  the  company  thereby  waives  a  right  to  forfeit  the 
policy  for  want  of  a  written  notice.  Similarly,  it  was  held  in  Alar- 
tin  V.  Jersey  City  Ins.  Co.,  44  N.  J.  Law,  273,  that  permission  by 
the  president  of  an  insurance  company  to  the  making  of  additions 
to  a  building  constitutes  a  waiver  of  an  increase  of  risk  from  such 
additions.  A  declaration  by  an  agent,  on  notice  of  an  impending 
change,  that  a  policy  will  not  be  forfeited  on  that  account,  is  a  clear 
waiver  (Thayer  v.  Agricultural  Ins.  Co.,  5  Hun  [N.  Y.]  566)  ;  and 
an  assurance  by  an  agent  of  the  insurer's  consent  to  a  change  in  the 
risk  amounts  to  a  waiver  of  a  clause  requiring  consent  to  such 
change  (Phoenix  Ins.  Co.  v.  Johnston,  42  111.  App.  66).  So,  where 
an  agent  examines  a  policy  issued  by  an  insurance  company  in 
connection  with  other  policies  on  the  insured  property,  and  as- 
sures the  insured  that  the  insurance  is  valid,  it  is  a  waiver  of 
the  requirement  that  the  other  insurance  should  be  indorsed  on 
the  policy  (Pechner  v.  Phoenix  Ins.  Co.,  6  Lans.  [N.  Y.]  411). 
And  where  an  agent  of  a  company  is  notified  of  the  cancellation 
of  an  additional  policy  on  the  property  insured,  and  the  issu- 
ance of  another  in  place  thereof,  and  states  to  the  insured  that  no- 
tice of  such  substitution  to  the  insurer  is  not  necessary,  the  insurer 
is  bound  by  the  notice  to  the  agent  (Combs  v.  Shrewsbury  Mut. 
Fire  Ins.  Co.,  34  N.  J.  Eq.  403).  Likewise,  a  declaration  that  a 
policy  is  good  after  information  of  facts  violating  a  clause  therein 
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constitutes  a  waiver  (Atlantic  Ins.  Co.  v.  Goodall,  35  N.  H.  328) ; 
so,  a  payment  of  dividends  to  the  remaining  member  of  a  partner- 
ship after  dissolution  of  the  partnership  constitutes  a  waiver  of  any 
objection  the  insurer  might  have  by  reason  of  a  change  of  owner- 
ship by  the  dissolution  (Combs  v.  Shrewsbury  Mut.  Fire  Ins.  Co., 
34  N.  J.  Eq.  403).  And  a  statement  by  an  agent,  on  notice  of  a 
change,  that  no  change  or  indorsement  need  be  made  on  the  policy, 
constitutes  a  waiver  of  a  clause  prohibiting  such  change  (West 
Coast  Lumber  Co.  v.  State  Inv.  &  Ins.  Co.,  98  Cal.  502,  33  Pac.  258), 
or  estops  the  insurer  from  relying  on  the  clause  (Walsh  v.  Dwelling 
House  Ins.  Co.  [Pa.  Com.  PI.]  2  Lack.  Leg.  N.  125),  even  though 
the  policy  requires  an  indorsement  of  the  insurer's  consent  to  the 
change. 

Phenix  Ins.  Co.  v.  Hart,  149  111.  513,  36  N.  E.  990 ;   Adams  v.  Greenwich 
Ins.  Co.,  9  Hun  (N.  T.)  45. 

In  this  connection  it  may  be  said  that  a  waiver  based  on  an 
agent's  knowledge  of  a  prohibited  change  cannot  be  relied  on  if  it 
is  not  shown  that  the  agent  also  knew  that  the  change  was  made 
without  the  company's  permission,  or  that  insured  claimed  the 
policy  to  be  in  force  notwithstanding  the  change  (Elliott  v.  Farm- 
ers' Ins.  Co.,  86  N.  W.  224,  114  Iowa,  153)  ;  and  that  a  waiver  based 
on  an  agent's  assurance  of  the  validity  of  a  policy  after  a  change 
is  not  effective  unless  it  also  appears  that  the  agent  knew  that  the 
change  took  place  without  obtaining  the  consent  of  the  insurer  (St. 
Paul  Fire  &  Marine  Ins.  Co.  v.  Parsons,  47  Minn.  352,  50  N.  W. 
240).  Oral  evidence  is,  of  course,  admissible  as  to  the  representa- 
tions by  an  insured  with  reference  to  a  change  subsequent  to  the  is- 
suance of  a  policy  (Rathbone  v.  City  Fire  Ins.  Co.,  31  Conn.  193). 
But  where  a  change  has  been  made  in  violation  of  the  terms  of  a 
policy,  evidence  is  not  admissible  to  show  that  in  other  cases  the 
company  has  permitted  similar  changes,  as  such  evidence,  to  be 
admissible,  must  show  a  general  custom  (Burger  v.  Farmers'  Mut. 
Ins.  Co.,  71  Pa.  422). 

A  statement  by  an  agent  that  he  has  written  and  procured  the  in- 
surer's consent  to  additional  insurance  will  estop  the  insurer  from 
asserting  that  such  additional  insurance  forfeits  the  policy,  espe- 
cially if  written  consent  is  not  required  (Minnock  v.  Eureka  Fire 
&  Marine  Ins.  Co.,  90  Mich.  236,  51  N.  W.  367).  And  an  answer 
by  an  agent,  on  notice  of  a  vacancy,  that  it  is  "all  right,"  waives  a 
vacancy  clause  (Palmer  v.  St.  Paul  Fire  &  Marine  Ins.  Co.,  44  Wis. 
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201).  But  in  Bosworth  v.  Merchants'  Fire  Ins.  Co.,  80  Wis.  393,  49 
N.  W.  750,  a  statement  by  an  agent,  on  a  request  to  insert  the  name 
of  a  second  mortgagee,  that  though  he  could  not  do  so,  as  it  was 
payable  to  a  first  mortgagee,  he  thought  "it  would  be  all  right  any- 
way," was  held  not  to  estop  the  insurer  from  asserting  a  forfeiture 
by  reason  of  the  second  mortgage,  especially  as  the  remarks  of  the 
agent  were  not  made  till  after  a  forfeiture  had  already  taken  place. 
And  in  Findlay  v.  Union  Mut.  Fire  Ins.  Co.,  74  Vt.  211,  52  Atl.  429, 
93  Am.  St.  Rep.  885,  the  court  took  the  position  that  the  remarks  of 
the  secretary  of  a  company,  after  loss,  that  a  clause  previously  vio- 
lated would  not  be  relied  on,  would  not  waive  the  forfeiture,  as  the 
policy  was  already  void.  And  a  similar  doctrine  appears  to  find 
support  in  Camors  v.  Union  Marine  Ins.  Co.,  104  La.  349,  28  South. 
926,  81  Am.  St.  Rep.  128.  Similarly,  it  was  said  in  Hubert  v. 
Southern  Live  Stock  Ins.  Co.,  103  Ga.  294,  29  S.  E.  938,  that  a  state- 
ment by  an  agent,  after  loss,  that  the  company  was  liable,  was  a 
mere  expression  of  opinion,  and  could  not  serve  to  change  the  legal 
status  of  the  parties  to  each  other.  But  in  other  jurisdictions  it  is 
held  that  the  insurer  may  by  acts,  conduct,  or  statements  after  for- 
feiture, even  after  loss,  waive  the  forfeiture  or  be  estopped  from 
relying  thereon. 

This  rule  finds  support  In  Meadows'  Guardian  v.  Meadows'  Adm'r,  13 
Ky.  Law  Rep.  495 ;  City  Planing  &  Sblngle  Mill  Co.  v.  Merchants', 
Manufacturers'  &  Citizens'  Mut.  Fire  Ins.  Co.,  72  Mich.  654,  40  N. 
W.  777,  16  Am.  St.  Rep.  552;  Haas  v.  Montauk  Fire  Ins.  Co.,  49 
Hun,  272,  1  N.  T.  Supp.  895 ;  Montgomery  v.  Delaware  Ins.  Co.,  55 
S.  C.  1,  32  S.  B.  723;  Montgomery  v.  Delaware  Ins.  Co.,  67  S.  0. 
399,  45  S.  B.  934. 

If  an  insurer,  with  knowledge  of  facts  forfeiting  a  policy,  recog- 
nizes its  validity  by  indorsements  thereon — as,  for  instance,  by 
making  the  loss  payable  to  another  than  insured — it  thereby  waives 
the  forfeiture,  and  the  insurer  will  be  liable  on  the  contract. 

Reference  may  be  made  to  Lewis  v.  Council  Bluffs  Ins.  Co.,  63  Iowa, 
193,  18  N.  W.  888;  Oakes  v.  Manufacturers'  Fire  &  Marine  Ins  Co., 
135  Mass.  248 ;  Stuart  v.  Reliance  Ins.  Co.,  179  Mass.  434,  60  N.  B. 
929 ;  Northrup  v.  Mississippi  Val.  Ins.  Co.,  47  Mo.  435,  4  Am.  Rep. 
337 ;  Nute  v.  Hartford  Fire  Ins.  Co.,  109  Mo.  App.  585,  83  S.  W.  83 ; 
Vining  v.  Franklin  Fire  Ins.  Co.,  89  Mo.  App.  311 ;  Hunt  v.  State 
Ins.  Co.,  92  N.  W.  921,  66  Neb.  121 ;  Solms  v.  Rutgers  Fire  Ins.  Co., 
4  Abb.  Dec.  279,  5  Abb.  Prac.  [N.  S.]  201,  •42  N.  T.  416 ;  Eureka 
Ins.  Co.  V.  Robinson,  56  Pa.  256,  94  Am.  Dee.  65;  Arkansas  Ins. 
Co.  V.  Bostick,  27  Ark.  539. 
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So,  where  an  agent,  on  being  informed  of  an  intended  transfer  of 
the  property  insured,  consents  to  the  insured's  retaining  the  policy 
as  security  for  the  unpaid  purchase  money,  and  after  the  transfer 
renews  such  consent,  such  acts  estabhsh  a  waiver  of  a  sole  and  un- 
conditional ownership  clause  (Mattingly  v.  Springfield  Fire  &  Ma- 
rine Ins.  Co.,  26  Ky.  Law  Rep.  1187,  83  S.  W.  577).  In  Atlas  Re- 
duction Co.  V.  New  Zealand  Ins.  Co.  (C.  C.)  121  Fed.  929,  the  court, 
however,  took  the  view  that,  where  a  policy  requires  waivers  to  be 
indorsed  on  or  attached  to  a  policy,  an  indorsement  making  the 
policy  payable  to  another  than  insured  does  not  waive  a  breach  of 
a  condition  against  incumbrances,  even  though  the  insurer's  agent 
knows  of  the  breach  when  the  indorsement  is  made,  as  it  must 
appear  in  the  indorsement  that  there  is  such  knowledge.  But  in 
Hunt  V.  State  Ins.  Co.,  66  Neb.  121,  92  N.  W.  921,  the  position  was 
taken  that,  even  though  the  policy  required  waivers  to  be  indorsed 
thereon,  an  agent's  knowledge  of  a  forfeiture  was  imputable  to  the 
insurer,  so  that  his  act  in  recognizing  the  validity  of  a  policy  with 
knowledge  of  a  forfeiture  constituted  a  waiver,  even  though  the 
waiver  was  not^ndorsed  on  the  policy.  And  a  similar  rule  is  sup- 
ported by  Beebe  v.  Ohio  Farmers'  Ins.  Co.,  93  Mich.  514,  53  N.  W. 
818,  32  Am.  St.  Rep.  519,  18  L.  R.  A.  481.  Where  a  company,  with 
notice  of  the  breach  of  a  condition  subsequent,  recognizes  the  pol- 
icy as  in  full  force  by  writing  to  insured  in  regard  to  giving  him 
additional  insurance,  without  intimating  that  his  policy  is  not  in 
force,  such  recognition  constitutes  a  waiver  of  the  condition  (Man- 
ufacturers' &  Merchants'  Mut.  Ins.  Co.  v.  Armstrong,  145  111.  469, 
34  N.  E.  553,  affirming  45  111.  App.  217).  So,  where  a  company, 
with  knowledge  by  its  agent  of  a  breach  of  a  condition  precedent, 
through  such  agent  requests  and  makes  a  change  in  the  form  at- 
tached to  the  policy,  and  then  returns  the  policy  as  one  of  binding 
obligation,  it  waives  the  breach  of  the  condition  (American  Fire 
Ins.  Co.  V.  First  Nat.  Bank,  73  Miss.  469,  18  South.  931).  And 
where  an  insurer  returns  a  policy,  surrendered  by  insured  when 
giving  notice  of  a  change,  this  amounts  to  a  waiver  of  any  for- 
feiture resulting  from  the  change  (Nedrow  v.  Farmers'  Ins.  Co., 
43  Iowa,  24).  In  Callies  v.  Modern  Woodmen  of  America,  98  Mo. 
App.  521,  72  S.  W.  713,  the  holder  of  a  benefit  certificate  was  cited 
for  trial  before  the  local  lodge  on  the  charge  of  violating  the  terms 
of  the  certificate  by  frequently  becoming  intoxicated.  Though  the 
charge  was  shown  to  be  true,  no  sentence  of  expulsion  was  passed, 
but  all  action  was  deferred  until  he  should  be  released  from  an 
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asylum  in  which  he  then  was.  This  was  held  to  constitute  a  waiver 
of  a  forfeiture  on  account  of  the  use  by  insured  of  intoxicants  after 
the  certificate  was  issued, 

A  promise  to  ratify  a  change  on  certain  conditions  does  not  waive 
the  forfeiture  resulting  from  such  change  where  the  conditions  are 
aever  complied  with  (Hubert  v.  Southern  Live-Stock  Ins.  Co.,  103 
Ga.  294,  29  S.  E.  938).  Likewise,  an  opportunity  on  the  part  of  an 
agent  to  ascertain  that  a  clause  in  a  policy  is  being  violated  does 
not  constitute  a  waiver  of  the  clause  (Gibson  v.  Missouri  Town 
Mut.  Ins.- Co.,  82  Mo.  App.  515).  So  an  insurer's  failure  to  demand 
an  inspection  of  inventories,  the  destruction  of  which  is  admitted 
by  insured,  does  not  preclude  insurer  from  enforcing  a  forfeiture 
resulting  from  a  breach  of  an  iron-safe  clause  (Robinson  v.  iEtna 
Fire  Ins.  Co.,  34  South.  18,  135  Ala.  650),  as  the  law  does  not  re- 
quire the  doing  of  a  useless  thing. 

A  return  of  the  unearned  portion  of  a  premium  and  a  cancella- 
tion of  a  policy  after  loss  cannot  be  interpreted  as  a  waiver  of  a 
prior  forfeiture  (Baer  v.  Phoenix  Ins.  Co.,  4  Bush  [Ky.]  242),  but 
rather  as  a  compromise,  where  insured  receives  the  unearned  pre- 
mium and  surrenders  the  policy.  Still,  if  an  insurer,  having  knowl- 
edge of  a  forfeiture  prior  to  loss,  cancels  a  policy  as  of  a  date  sub- 
sequent to  loss,  and  returns  the  unearned  premium  from  that  date, 
instead  of  the  date  of  forfeiture,  this  is  evidence  which  tends  strong- 
ly to  show  that  the  insurer  regards  the  policy  as  having  been  in  force 
at  the  time  of  loss  (Eagle  Fire  Co.  v.  Globe  Loan  &  Trust  Co.,  44 
Neb.  380,  63  N.  W.  895),  and  especially  is  this  true  if  the  cancellation 
is  principally  placed  on  another  ground  than  that  on  which  the  for- 
feiture is  based  (Home  Fire  Ins.  Co.  v.  Kuhlman,  58  Neb.  488,  78 
N.  W.  936,  76  Am.  St.  Rep.  111).  However,  an  indorsement  on 
a  policy  after  loss,  making  the  insurer  liable  for  future  losses,  is 
not  a  waiver  of  a  forfeiture  prior  to  loss  (St.  Onge  v.  Westchester 
Fire  Ins.  Co.  [C.  C]  80  Fed.  703),  as  such  indorsement  does  not 
induce  any  action  by  the  policy  holder  affecting  his  rights,  and 
therefore  cannot  operate  by  way  of  estoppel ;  and  the  retention  of  a 
policy  until  after  loss,  at  insured's  request,  does  not  imply  a  waiver 
of  a  condition  in  the  policy  (Young  v.  St.  Paul  Fire  &  Marine  Ins. 
Co.,  47  S.  E.  681,  68  S.  C.  387).  But  the  denial  of  an  agreement  of 
insurance  and  the  withholding  of  the  policy  by  the  insurer  waives 
such  conditions  as  are  calculated  to  void  the  policy  at  its  inception, 
unless  the  insurer  has  given  ample  notice  that  the  conditions  will 
not  only  be  contained  in  the  policy,  but  insisted  on,  in  case  the  facts 
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which  are  supposed  to  give  rise  to  the  stipulation  prove  to  be  false- 
ly represented  (Sproul  v.  Western  Assur.  Co.,  54  Pac.  180,  33  Or. 
98). 

An  intention  to  waive  the  right  to  forfeit  a  policy  for  a  change 
cannot  be  shown  by  a  refusal  to  consent  thereto,  and  by  the  imme- 
diate notice  of  such  refusal  to  the  parties  from  whom  the  applica- 
tion for  consent  was  received  (Girard  Fire  &  Marine  Ins.  Co.  v. 
Hebard,  95  Pa.  45).  And  a  waiver  of  an  agreement  against  addi- 
tional insurance  is  negatived  by  a  finding  that  the  company,  as  soon 
as  it  learned  of  the  other  insurance,  ordered  its  agent  to  return  the 
premiums  and  cancel  the  policies,  and  the  agent  telegraphed  in- 
sured that  the  policies  had  been  canceled,  tendered  the  premiums, 
and  demanded  a  return  of  the  policies  (John  R.  Davis  L,umber  Co. 
v.  Hartford  Fire  Ins.  Co.,  95  Wis.  226,  70  N.  W.  84,  37  L.  R.  A. 
131). 

In  Levy  v.  Merrill,  4  Greenl.  (Me.)  180,  It  was  contended  that  a  marine 
policy  was  vitiated  by  the  taking  on  of  contraband  goods.  But  as 
the  insurer  was  also  an  owner  of  the  vessel,  the  court  said  that  if 
such  goods  were  on  board,  and  had  anything  to  do  with  the  condem- 
nation, they  must  have  been  received  by  the  privity  of  the  insurer. 

(c)    W^aiver  by  failure  to  object  or  assert  forfeiture. 

The  authorities  are  to  some  extent  conflicting  as  to  the  effect  of 
an  insurer's  failure  to  act  on  obtaining  knowledge  of  facts  which 
either  avoid  or  forfeit  a  policy,  but  many  of  the  apparently  con- 
flicting decisions  are  dependent  on  particular  facts  or  circumstan- 
ces which  readily  explain  the  seeming  conflicts ;  and  especially  is 
this  true  of  decisions  handed  down  at  different  periods  by  the  same 
court.  The  weight  of  authority  supports  the  proposition  that  an 
insurance  company  waives  or  is  estopped  to  assert  a  violation  of 
the  terms  of  an  insurance  contract  if  the  company,  on  being  noti- 
fied of  the  violation,  remains  silent  and  fails  to  object  or  to  declare 
a  forfeiture,  or  cancel  or  rescind  the  contract,  within  a  reasonable 
time.  This  rule  is  no  doubt  in  most  cases  based  on  the  theory 
that  it  is  a  breach  of  good  faith  on  the  part  of  an  insurance  com- 
pany to  remain  silent  and  inactive  on  notice  of  a  breach,  and  to 
retain  the  unearned  premiums,  and  so  lead  the  insured  to  believe 
that  his  insurance  contract  is  regarded  as  valid  notwithstanding 
the  breach.  Thus,  in  the  early  case  of  Viele  v.  Germania  Ins.  Co., 
26  Iowa,  9,  96  Am.  Dec.  83,  Judge  Beck,  who  wrote  the  opinion, 
expressed  his  view  on  this  point  to  be  that  if  a  risk  be  increased, 
and  the  underwriters  have  notice  of  this,  but  do  not  exercise  their 
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right  to  cancel  the  policy,  this  will  amount  to  a  waiver  of  the  for- 
feiture resulting  from  the  increase  of  the  risk,  on  the  ground  that 
permitting  the  insured  to  rest  easy  in  the  belief  that  he  has  insur- 
ance, constitutes  a  breach  of  good  faith  on  the  part  of  the  under- 
writers. Again,  it  was  said  in  Phenix  Ins.  Co.  v.  Hart,  149  111. 
513,  36  N.  E.  990,  that  an  insurance  company  cannot  retain  a 
premium,  with  knowledge  of  a  breach  of  the  terms  of  a  policy,  treat 
the  policy  as  in  force,  knowing  that  the  insured  is  relying  on  its 
validity,  until  a  loss  occurs,  and  then  insist  upon  the  breach.  And 
in  Pelkington  v.  National  Ins.  Co.,  55  Mo.  172,  it  is  stated  to  be 
the  duty  of  an  insurance  company,  on  notice  of  a  breach,  to  express 
its  dissent,  if  it  does  not  intend  to  be  further  bound  or  to  continue 
the  risk,  and  not  allow  the  insured  to  repose  in  fancied  security,  to 
be  victimized  in  case  of  loss. 

The  rule  that  failure  to  object,  cancel,  or  rescind  on  notice  waives  the 
breach  is  supported  by  Alabama  State  Mut.  Assur.  Co.  v.  Long 
Clothing  &  Shoe  Co.,  123  Ala.  667,  26  South.  655;  Cassimus  v. 
Scottish  Union  &  National  Ins.  Co.,  135  Ala.  256,  33  South.  163; 
Farmers'  &  Merchants'  Ins.  Co.  v.  Nixon,  2  Colo.  App.  265,  30  Pac. 
42;  Rathbone  v.  City  Fire  Ins.  Co.,  31  Conn.  193;  Lattomus  v. 
Farmers'  Mut.  Fire  Ins.  Co.,  3  Houst.  (Del.)  404;  Clay  v.  Phoenix 
Ins.  Co.,  97  Ga.  44,  25  S.  E.  417;  North  British  Mercantile  Ins. 
Co.  V.  Steiger,  26  111.  App.  228;  Manufacturers'  &  Merchants'  Mu- 
tual Ins.  Co.  V.  Armstrong,  45  111.  App.  217 ;  Mechanics'  Ins.  Co. 
V.  Hodge,  46  111.  App.  479 ;  Fireman's  Fund  Ins.  Co.  v.  Congregation 
Eodeph  Sholom,  80  111.  558;  Williamsburg  City  Fire  Ins.  Co.  v. 
Gary,  83  111.  453;  Phoenix  Ins.  Co.  v.  Johnston,  143  111.  106,  32 
N.  B.  429,  affirming  (1891)  42  111.  App.  66 ;  Home  Ins.  Co.  v.  Marple, 
1  Ind.  App.  411,  27  N.  E.  633;  Evans  v.  Queen's  Ins.  Co.,  5  Ind. 
App.  198,  31  N.  B.  843 ;  Hanover  Fire  Ins.  Co.  v.  Dole,  20  Ind.  App. 
333,  50  N.  B.  772 ;  Havens  v.  Home  Ins.  Co.,  Ill  Ind.  90,  12  N.  E. 
137,  60  Am.  Rep.  689;  Nedrow  v.  Farmers'  Ins.  Co.,  43  Iowa,  24; 
Newman  v.  Covenant  Mut.  Ass'n,  76  Iowa,  56,  40  N.  W.  87,  1  L.  R. 
A.  659,  14  Am.  St.  Rep.  196 ;  Glasscock  v.  Des  Moines  Ins.  Co. 
(Iowa)  100  N.  W.  503;  Von  Bories  v.  United  Life,  Fire  &  Marine 
Ins.  Co.,  8  Bush  (Ky.)  133;  PhcEnix  Ins.  Co.  v.  Spiers,  87  Ky.  285, 
8  S.  W.  453,  10  Ky.  Law  Rep.  254  (contra,  Green  v.  Kenton  Ins. 
Co.,  12  Ky.  Law  Rep.  750);  Hamilton  v.  Aurora  Fire  Ins.  Co.,  15 
Mo.  App.  59 ;  Barnard  v.  National  Fire  Ins.  Co.,  38  Mo.  App.  106 ; 
McColIum  V.  Hartford  Fire  Ins.  Co.,  67  Mo.  App.  76;  Best  v.  Ger- 
man Ins.  Co.,  68  Mo.  App.  598 ;  Turner  v.  Providence  Washington 
Ins.  Co.,  86  Mo.  App.  387;  Horwitz  v.  Equitable  Mut.  Ins.  Co.,  40 
Mo.  557,  93  Am.  Dec.  321;  Thompson  v.  St.  Louis  Mut.  Life  Ins. 
Co.,  52  Mo.  469 ;  Pelkington  v.  National  Ins.  Co.,  55  Mo.  172 ;  Ham- 
ilton V.  Home  Ins.  Co.,  94  Mo.  353,  7  S.  W.  261 ;  Thompson  v.  Trad- 
ers' Ins.  Co.,  169  Mo.  12,  68  S.  W.  889;    Agricultural  Ins.  Co.  t. 
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Potts,  55  N.  J.  Law,  158,  26  Atl.  27,  39  Am.  St.  Rep.  637 ;  Hotchkiss 
V.  Germania  Fire  Ins.  Co.,  5  Hun  (N.  T.)  90 ;  Collins  v.  Farmville 
Ins.  &  Banking  Co.,  79  N.  C.  279,  28  Am.  Rep.  322 ;  Sitler  v.  Spring 
Garden  Mut.  Fire  Ins.  Co.,  18  Pa.  Super.  Ct.  148;  Brown  v.  Com- 
monwealth Mut.  Ins.  Co.,  41  Pa.  187 ;  Stau£fer  v.  Manhelm  Mut. 
Fire  Ins.  Co.,  150  Pa.  531,  24  Atl.  754;  Massell  v.  Protective  Mut. 
Fire  Ins.  Co.,  19  R.  I.  565,  35  Atl.  209;  Boyd  v.  Vanderbilt  Ins.  Co., 
90  Tenn.  212,  16  S.  W.  470,  25  Am.  St.  Rep.  676 ;  Hartford  Fire  Ins. 
Co.  V.  McLemore,  7  Tex.  Civ.  App.  317,  26  S.  W.  928 ;  Phoenix  Assur. 
Co.  of  London  v.  Coffman,  10  Tex.  Civ.  App.  631,  32  S.  W.  810; 
MtnsL  Ins.  Co.  v.  Eastman  (Tex.  Civ.  App.)  80  S.  W.  255 ;  Planters' 
Mut.  Ins.  Co.  V.  Lyons,  38  Tex.  253 ;  Insurance  Co.  v.  Lewis,  48 
Tex.  622;  Crescent  Ins.  Co.  v.  Griffin,  59  Tex.  509;  Wytheville 
Ins.  &  Banking  Co.  v.  Teiger,  90  Va.  277,  18  S.  E.  195. 
In  the  following  cases  assent  was  given  by  the  agent  orally,  but  the 
decision  is  based  on  failure  to  object  on  notice :  Orient  Ins.  Co.  v. 
McKnight,  197  111.  190,  64  N.  E.  339,  affirming  96  111.  App.  525; 
Baile  v.  St  Joseph  Fire  &  Marine  Ins.  Co.,  73  Mo.  371.  In  Conti- 
nental Fire  Ins.  Co.  v.  Cummlngs  (Tex.  Civ.  App.)  78  S.  W.  378, 
wherein  an  agent's  authority  to  waive  was  denied,  it  was  held 
competent  to  show  knowledge  by  the  company  before  loss. 

In  some  cases  the  courts  have,  in  announcing  the  doctrine,  laid 
some  stress  on  the  fact  that  insurer  has  failed  to  return  the  un- 
earned portion  of  the  premium — a  fact  on  which  the  doctrine  is, 
no  doubt,  largely  dependent. 

Such  cases  are  Phoenix  Ins.  Co.  v.  Coomes,  13  Ky.  Law  Rep.  238 ;  Union 
Trust  Co.  v.  Provident  Washington  Ins.  Co.,  79  Mo.  App.  362,  2 
Mo.  App.  Rep'r,  433;  Nute  v.  Hartford  Fire  Ins.  Co.,  109  Mo.  App. 
585,  83  S.  W.  83 ;  Kalmutz  v.  Northern  Mut.  Ins.  Co.,  186  Pa.  571, 
40  Atl.  816. 

In  other  cases  the  courts  have  not  adopted  the  doctrine  in  its 
entirety,  but  have  contented  themselves  with  holding  that  the  fail- 
ure of  an  insurer  to  take  action  looking  toward  the  abrogation  of 
the  contract  on  notice  of  a  breach  of  its  terms  is  evidence  which 
tends  to  show  a  waiver,  and  which  should  be  submitted  to  the  jury 
for  determination  on  that  point. 

'  This  modification  appears  in  Cloud  County  Bank  v.  German  Ies.  Co., 
6  Kan.  App.  219,  49  Pac.  688;  Slobodisky  v.  Phenix  Ins.  Co.,  52 
Neb.  395,  72  N.  W.  483;  Horton  v.  Home  Ins.  Co.,  122  N.  C.  498, 
29  S.  E.  944,  65  Am.  St.  Rep.  717 ;  Norris  v.  Hartford  Fire  Ins.  Co., 
57  S.  C.  358,  35  S.  B.  572. 

But  though  the  Nebraska  court,  in  the  Slobodisky  Case,  merely 
held  a  failure  to  object  and  cancel  a  policy  on  notice  as  tending  to 
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show  a  waiver,  the  same  court  appears  to  give  unqualified  approval 
to  the  doctrine  in  the  later  case  of  Home  Fire  Ins.  Co.  v.  Kuhlman, 
58  Neb.  488,  78  N.  W.  936,  76  Am.  St.  Rep.  Ill,  wherein  the  court 
held  that  a  policy  providing  that  it  shall  be  void  if  the  premises 
become  vacant,  and  so  remain  for  a  specified  time,  does  not  become 
void  on  violation  of  such  provision  unless  the  insurer  takes  ad- 
vantage thereof.  So,  also,  the  same  court  said  in  the  earlier  case 
of  Grand  Lodge  A.  O.  U.  W.  v.  Brand,  29  Neb.  644,  46  N.  W. 
95,  that  facts  which  are  well  known,  or  might  have  been  known, 
by  an  insurance  order,  and  which,  had  action  thereon  been  taken 
by  the  order,  might  have  resulted  in  t^e  suspension  or  expulsion 
of  a  member  and  cancellation  of  his  certificate,  cannot  be  ignored 
until  after  his  death,  and  then  be  urged  to  defeat  the  provision 
made  for  his  beneficiary.  And  in  German  Ins.  Co.  v.  Rounds,  35 
Neb.  752,  53  N.  W.  660,  it  was  held  that  where  consent  to  an  as- 
signment of  a  policy  was  duly  indorsed  thereon,  and  a  report  sent 
to  the  home  office  of  the  company,  and  no  objection  was  made  until 
after  loss,  the  company  could  not  then  insist  that  the  assignment 
was  in  fact  unauthorized.  It  may  also  be  remarked  that  in  a  recent 
case  (Swedish-American  Ins.  Co.  v.  Knutson,  67  Kan.  71,  72  Pac. 
526,  100  Am.  St.  Rep.  382)  the  Supreme  Court  of  Kansas  squarely 
takes  the  position  that  a  breach  of  a  by-law  against  other  insur- 
ance is  waived  by  a  company's  failure  to  cancel  the  policy  within 
a  reasonable  time  after  notice  of  the  breach,  and  cites  numerous 
cases  in  support  of  the  holding. 

Though  a  failure  to  act  on  notice  of  facts  constituting  a  forfeiture 
operates  as  a  waiver,  yet  the  knowledge  of  a  life  insurance  com- 
pany, through  its  officers,  of  a  member's  violation  of  the  terms  of 
his  certificate,  long  prior  to  his  expulsion  therefor,  does  not  estop 
the  company  from  setting  up  the  expulsion  as  a  defense  to  a  suit 
on  the  certificate  (Kempe  v.  Woodmen  of  the  World  [Tex.  Civ. 
App.]  44  S.  W.  688).  But  on  the  declaration  of  a  forfeiture  under 
such  circumstances  the  insured  is  entitled  to  recover  the  equitable 
value  of  his  policy  (McDonald  v.  Metropolitan  Life  Ins.  Co.,  68 
N.  H.  4,  38  Atl.  500,  73  Am.  St.  Rep.  548), 

(d)    Same — Contrary  doctrine. 

The  rule  stated  in  the  previous  subdivision  does  not  prevail  in 
all  the  courts.  On  the  contrary,  some  of  the  authorities  require 
affirmative  action  by  the  insurer,  on  knowledge  or  notice,  to  create 
a  waiver.    Thus,  it  is  said  that  mere  knowledge  of  a  breach,  with- 
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out  some  act  knowingly  done  to  the  prejudice  of  the  insured,  will 
not  amount  to  anything  more  than  knowledge  that  insured  has 
voluntarily  seen  fit  to  terminate  the  policies  (New  York  Cent.  Ins. 
Co.  V.  Watson,  23  Mich.  486) ;  and  that  the  right  of  an  insurer  to 
cancel  a  policy  for  any  unauthorized  or  unapproved  acts  on  the  part 
of  the  insured  raises  no  obligation  to  formally  cancel  the  policy, 
and  return  the  unearned  portion  of  the  premium,  whenever  the  com- 
pany's local  agent  ascertains  that  an  insured  is  violating  any  of 
the  conditions  of  his  policy  (West  End  Hotel  &  Land  Co.  v.  Amer- 
ican Fire  Ins.  Co.  [C.  C]  74  Fed.  114).  From  these  cases  may  be 
deduced  a  rule  which  is  contrary  to  the  one  stated  in  the  preceding 
paragraph,  and  to  the  effect  that  mere  knowledge  of  a  breach,  and 
a  failure  to  object  or  to  cancel  or  rescind  the  contract,  will  not 
operate  as  a  consent  to  the  breach  or  waiver  thereof. 

Further  support  of  this  principle  is  found  In  Davey  v.  Glens  Palls  Ins. 
Co.,  7  Fed.  Cas.  10;  Fischer  v.  London  &  L.  Fire  Ins.  Co.  (C.  C.) 
83  Fed.  807. 

Analogous  to  the  cases  just  cited  is  a  line  of  decisions  in  which 
it  is  held  that  mere  silence  by  an  insurer  on  knowledge  of  a  breach 
cannot  be  construed  as  a  waiver,  unless  there  be  some  action,  dec- 
laration, or  statement  by  the  insurer  or  its  agent  from  which  a 
waiver  may  be  implied. 

Such  is  the  rule  in  Petit  v.  German  Ins.  Co.  (C.  C.)  98  Fed.  800 ;  Car- 
penter V.  Providence  Washington  Ins.  Co.,  4  How.  185,  11  L.  Ed. 
931 ;  Sun  Mut.  Ins.  Co.  v.  Dudley,  65  Ark.  240,  45  S.  W.  539 ;  Con- 
cordia Fire  Ins.  Co.  v.  Johnson,  4  Kan.  App.  7,  45  Pac.  722 ;  Forbes 
V.  Agawam  Mut.  Fire  Ins.  Co.,  9  Cush.  (Mass.)  470 ;  Durkee  v.  In- 
dia Mut.  Ins.  Co.,  159  Mass.  514,  34  N.  E.  1133 ;  Goldin  v.  Northern 
Assur.  Co.,  46  Minn.  471,  49  N.  W.  246 ;  Home  Ins.  Co.  v.  Scales, 
71  Miss.  975,  15  South.  134,  42  Am.  St.  Rep.  512 ;  Armstrong  v.  Agri- 
cultural Ins.  Co.  of  Watertown,  130  N.  Y.  560,  29  N.  B.  991;  Id., 
30  N.  E.  1151,  reversing  (1890)  56  Hun,  399,  9  N.  Y.  Supp.  873 ;  Gib- 
son Electric  Co.  v.  Liverpool  &  London  &  Globe  Ins.  Co.,  159  N.  Y. 
418,  54  N.  E.  23 ;  Woodside  Brewing  Co.  v.  Pacific  Fire  Ins.  Co.,  159 
N.  Y.  549,  54  N.  E.  1095,  mem.  dec;  Stevens  v.  Queen  Ins.  Co.,  81 
Wis.  335,  51  N.  W.  555,  29  Am.  St.  Rep.  905.  So  it  was  said  in 
Zimmerman  v.  Home  Ins.  Co.,  77  Iowa,  685,  42  N.  W.  462,  that 
mere  silence  was  sufficient  where  Insured's  status  was  not  changed. 
And  in  Hutchinson  v.  Western  Ins.  Co.,  21  Mo.  97,  64  Am.  Dec. 
218,  It  was  held  that  mere  notice  was  insufficient  where  indorse- 
ment of  a  change  was  required.  But  as  to  the  doctrine  in  Iowa 
and  Missouri  see  preceding  paragraph.  In  Meyers  v.  Germania 
Ins.  Co.,  27  La.  Ann.  63,  it  was  held  that  notice  of  a  change  with- 
out demand  for  and  refusal  of  an  indorsement  is  insufficient 
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The  theory  of  these  cases  is,  no  doubt,  that  the  policy  involved 
is  forfeited  by  the  breach  without  any  action  on  the  part  of  the 
insurer.  This  is  clearly  brought  out  in  several  cases  in  which  it  is 
held  that,  where  a  policy  becomes  ipso  facto  void  on  the  happening 
of  a  breach,  the  insurer  is  not  required  to  do  anything  to  assert  the 
forfeiture,  and  hence  silence  or  inaction  after  notice  or  knowledge 
will  not  operate  to  waive  the  breach  of  the  contract. 

Johnson  v.  American  Fire  Ins.  Co.,  41  Minn.  396,  43  N.  W.  59 ;  Carey  t. 
German-American  Ins.  Co.',  84  Wis.  80,  54  N,  W.  18,  36  Am.  St.  Rep. 
907,  20  L.  R.  A.  267 ;  Keith  v.  Royal  Ins.  Co.,  117  Wis.  531,  94  N. 
W.  295. 

In  this  connection  it  should  be  noted  that  in  a  late  case  (Pollock 
V.  German  Fire  Ins.  Co.,  127  Mich.  460,  86  N.  W.  1017),  the  Mich- 
igan Supreme  Court  said  that  it  was  the  duty  of  an  insurance  com- 
pany, on  notice  of  the  removal  of  the  property  insured,  either  to 
consent  to  the  removal,  or  to  cancel  the  policy  and  return  the  un- 
earned premium.  The  court  quotes  with  approval  from  Pelkington 
V.  National  Ins.  Co.,  55  Mo.  172,  wherein  it  was  held  that  if  an  insur- 
ance company  is  notified  by  an  insured  that  he  has  procured  other 
insurance  it  is  the  duty,  of  the  company  to  express  its  dissent  if  it 
does  not  desire  to  be  bound,  even  though  the  policy  provides  that 
no  recovery  can  be  had  if  other  insurance  is  obtained  without  the 
company's  consent. 

(e)   Same — Application  of  doctrine  to  particular  circnmstancea. 

In  many  instances  the  decisions  are  based  on  circumstances  or 
facts  peculiar  to  the  particular  case  determined.  In  some  instances 
the  facts  have  led  the  court  to  determine  the  case  contrary  to  the 
rule  otherwise  prevailing  in  that  jurisdiction,  while  in  other  in- 
stances the  court  has  emphasized  these  facts  in  arriving  at  a  con- 
clusion in  harmony  with  the  doctrine  adopted  by  the  court.  The 
facts  and  circumstances  of  these  cases  are  of  varying  nature.  In 
them  are  involved  the  length  of  time  insurer  had  notice,  particular 
provisions  broken  by  insured,  failure  to  cancel  or  object  after  loss, 
failure  due  to  fault  of  agent,  authority  of  agent  receiving  notice, 
etc. 

Insurer  was  not  regarded  as  having  delayed  for  an  unreasonable  time 

in  Adreveno  v.  Mutual  Reserve  Fund  Life  Ass'n  (C.  C.)  38  Fed.  806 ; 

McCormick  v.  Springfield  Fire  &  Marine  Ins.  Co.,  66  Cal.  361,  5  Pac. 

617;    Shelden  v.  Michigan  Millers'  Mut  Fire  Ins.  Co.,  124  Mich. 
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303,  82  N.  W.  1068.  But  see  Union  Nat.  Bank  v.  Manhattan  Life 
Ins.  Co.,  52  La.  Ann.  36,  26  South.  800 ;  Cromwell  v.  Phoenix  Ins.  Co., 
47  Mo.  App.  109. 

In  the  following  cases  a  forfeiture  resulting  from  a  transfer  of  the 
property  was  not  considered  waived  by  silence  on  notice  or  knowl- 
edge: Gillon  V.  Northern  Assur.  Co.,  127  Cal.  480,  59  Pac.  901; 
New  V.  German  Ins.  Co.,  5  Ind.  App.  82,  31  N.  E.  475 ;  Green  v. 
Kenton  Ins.  Co.,  12  Ky.  Law  Rep.  750;  Girard  Fire  &  Marine  Ins. 
Co.  V.  Hebard,  95  Pa.  45.  But  see  Imperial  Fire  Ins.  Co.  v.  Dun- 
ham (Pa.)  3  Atl.  579,  where  the  agent  had  consented  to  the  trans- 
fer. 

Knowledge  of  breach  of  a  clear-space  clause  was  not '  regarded  as  a 
waiver  In  Petit  v.  German  Ins.  Co.  (C.  C.)  98  Fed.  800 ;  Merchants' 
Ins.  Co.  v.  New  Mexico  Lumber  Co.,  10  Colo.  App.  223,  51  Pac.  174. 

The  failure  to  cancel  was  considered  as  a  waiver,  but  the  acceptance  of 
a  premium  with  knowledge  of  the  breach  was  an  element,  in  Millis 
V.  Scottish  Union  &  National  Ins.  Co.,  95  Mo.  App.  211,  68  S.  W. 
1066;  Schmurr  v.  State  Ins.  Co.,  30  Or.  29,  46  Pac.  363.  Failure 
to  act  on  notice  of  intention  to  take  out  other  insurance  waives. 
Continental  Ins.  Co.  v.  Coons,  14  Ky.  Law  Rep.  110.  So,  a  failure 
to  act  on  an  Insured's  expression  of  willingness  to  pay  an  addi- 
tional premium  for  an  increased  risk  constitutes  a  waiver  of  the 
Increase.  Farmers'  Mut.  Fire  Ins.  Co.  v.  SchaefCer,  82  Md.  377,  33 
Atl.  728;  SchaefCer  v.  Farmers'  Mut.  Fire  Ins.  Co.,  80  Md.  563,  31 
Atl.  317,  45  Am.  St.  Rep.  361.  Similarly,  knowledge  constitutes 
waiver  where  agent  has  possession  of  policy.  Insurance  Company 
of  North  America  v.  Coombs,  49  N.  E.  471,  19  Ind.  App.  331.  And 
knowledge  of  additional  insurance,  by  an  agent,  was  held  to  waive 
a  forfeiture  in  Geib  v.  International  Ins.  Co.,  10  Fed.  Cas.  157. 
So,  an  insurer  is  estopped  to  assert  a  forfeiture  where  it  fails  to 
reply  to  a  notice  of  facts  violating  the  policy,  which  notice  con- 
tains a  request  for  information  if  the  acts  done  conflict  with  the 
policy.  Ranch  v.  Michigan  Millers'  Mut.  Fire  Ins.  Co.,  91  N.  W. 
160,  131  Mich.  281.  Likewise,  an  agent's  failure  to  object  on  no- 
tice of  a  breach  will  estop  the  insurer  if  the  agent's  prior  conduct 
has  been  such  as  to  lead  insured  to  believe  that  the  terms  of  the 
policy  would  not  be  violated.  Westchester  Fire  Ins.  Co.  v.  Earle, 
33  Mich.  143.  If  a  policy  provides  for  a  ratable  contribution  in 
case' of  other  insurance,  a  failure  to  give  or  refuse  consent  to  other 
Insurance  on  notice  estops  the  insurer  to  rely  on  the  other  insur- 
ance as  a  defense,  notwithstanding  the  policy  prohibits  other  in- 
surance unless  indorsed  or  consented  to  in  writing.  Potter  v.  On- 
tario &  L.  Mut.  Ins.  Co.,  5  Hill  (N.  Y.)  147.  So,  a  failure  to  cancel 
a  policy  taken  for  the  benefit  of  a  creditor,  and  to  inform  him  of  a 
breach  by  the  insured,  which  has  come  to  the  knowledge  of  the  in- 
surer's agent,  estops  the  insurer  to  assert  the  forfeiture  against 
the  holder  of  the  policy.  Union  Nat.  Bank  v.  Manhattan  Life  Ins. 
Co.  of  New  York,  26  South.  800,  52  La.  Ann.  36.  And  a  failure  to 
assert  a  forfeiture  on  the  first  trial  of  an  action  on  a  policy  waives 
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the  forfeiture  as  to  a  second  trial.  Cleaver  v.  Traders'  Ins.  Co. 
(C.  C.)  40  Fed.  711.  So,  where  a  default  In  a  payment  does  not  ipso 
facto  forfeit  the  insurance,  a  failure  to  declare  the  forfeiture 
operates  as  a  waiver.  Mutual  Life  Ins.  Co.  v.  French,  30  Ohio  St. 
240,  27  Am.  Rep.  443. 

A  failure  to  cancel  on  notice  of  a  forfeiture  constitutes  no  waiver  where 
policy  is  still  valid  as  to  a  mortgagee,  and  the  insurer  is  entitled  to 
subrogation.  Ordway  v.  Chace,  57  N.  J.  Eq.  478,  42  Atl.  149.  So, 
an  omission  by  an  insurer  to  claim  a  forfeiture  by  reason  of  other 
Insurance  Is  no  waiver  where  the  Insurer  did  not  learn  of  the 
breach  till  after  loss.  Queen  Ins.  Co.  of  Liverpool  v.  Young,  86 
Ala.' 424,  5  South.  116,  11  Am.  St.  Rep.  51.  But  a  contrary  rule  is 
asserted  in  Everett  v.  London,  etc.,  Ins.  Co.,  142  Pa.  332,  21  Atl. 
819,  24  Am.  St.  Rep.  499,  though  it  is  said  In  Sitler  v.  Spring  Gar- 
den Mut.  Fire  Ins.  Co.,  14  York  Leg.  Rec.  158,  that  a  failure  to 
cancel  a  policy,  pay  back  the  premium,  or  return  the  premium  note, 
on  notice  of  other  Insurance,  after  loss,  does  not  estop  the  insurer 
from  asserting  the  prior  invalidity  of  the  policy. 

In  the  following  cases  the  failure  to  cancel  on  knowledge  by  an  agent 
or  officer  was  not  regarded  as  a  waiver  on  the  ground  that  the 
agent  or  officer  did  not  have  such  power  that  his  knowledge  was 
chargeable  to  the  company :  Ayres  v.  Hartford  Fire  Ins.  Co.,  17 
Iowa,  176,  85  Am.  Dee.  553 ;  Taylor  v.  State  Ins.  Co.,  98  Iowa,  521, 
67  N.  W.  577,  60  Am.  St.  Rep.  210 ;  Sun  Mut.  Ins.  Co.  v.  Texarkana 
Foundry  &  Machine  Co.  (Tex.  App.)  15  S.  W.  34;  Insurance  Co.  v. 
Lewis,  48  Tex.  622. 

Where  a  policy  prohibits  an  agent  from  waiving  a  forfeiture,  an  agent's 
failure  to  object  on  knowledge  of  matters  forfeiting  a  policy  will 
not  constitute  a  waiver.  West  End  Hotel  &  Land  Co.  v.  American 
Fire  Ins.  Co.  (C.  C.)  74  Fed.  114;  Straker  v.  Pheuis  Ins.  Co.,  101 
Wis.  418,  77  N.  W.  752 ;  Hess  v.  Washington  Fire  Ins.  Co.,  58  Hun, 
602,  11  N.  Y.  Supp.  299. 

But  notwithstanding  such  a  provision  the  agent's  knowledge  was  held 
chargeable  to  the  company  in  German  Ins.  Co.  v.  Shader  (Neb.) 
93  N.  W.  972,  60  L.  R.  A.  918 ;  Morrison  v.  Insurance  Co.  of  North 
America,  69  Tex.  353,  6  S.  W.  605,  5  Am.  St.  Rep.  63.  Hence  the 
company's  failure  to  object  waived  the  forfeiture.  However,  it 
may  be  remarked  that  in  the  Morrison  Case  the  agent  gave  his  con- 
sent to  the  acts  constituting  the  breach. 

In  German  Ins.  Co.  v.  Heiduk,  30  Neb.  288,  46  N.  W.  481,  27  Am.  St. 
Rep.  402,  It  was  held  that,  as  it  was  provided  that  no  notice  to  an 
agent  should  be  binding  unless  indorsed,  a  notice  to  an  agent  of 
subsequent  insurance  was  not  binding  on  the  company.  In  Tarbell 
V.  Vermont  Mut.  Fire  Ins.  Co.,  63  Vt.  53,  22  Atl.  533,  it  was  held 
that  though  insured  Informed  the  agent  of  a  violation,  yet,  since 
he  never  Inquired  of  the  agent  what  was  necessary  to  keep  the 
policy  alive,  nor  did  It  appear  that  he  requested  the  agent,  nor  that 
the  agent  undertook,  to  do  anything  to  that  end,  the  case  did  not 


ACTS  AND  CONDUCT  SUBSEQUENT  TO  DELIVERY.  2673 

come  within  the  provisions  of  Rev.  Laws,  §  3617,  which  makes  mu- 
tual fire  Insurance  <iompanies  liable  for  the  acts  and  neglect  of  their 
agents  while  In  the  performance  of  their  duties. 
In  Methvln  v.  Fidelity  Mut.  Life  Ass'n,  129  Cal.  251,  61  Pac.  1112,  it 
was  held  that  a  reply  by  an  Insurer,  on  a  request  for  a  blank  form 
of  proofs  of  loss,  that  Insured  had  failed  to  pay  premium  when  due, 
and  that  "the  policy  does  not  only  require  and  make  it  a  condition 
precedent  to  recovery  to  show  that  the  insured  is  dead,  but  also 
to  show  justice  of  claim,"  was  a  sufficient  denial  of  liability. 

(f )   Admission  of  liability  on  policy. 

Waivers  are  in  some  cases  claimed  on  account  of  acts  or  state- 
ments by  the  insurance  company  or  its  representatives  after  loss, 
which  show,  or  tend  to  show,  an  admission  of  liability.  Whether 
or  not  such  acts  or  statements  are  sufficient  to  constitute  a  waiver 
or  warrant  a  finding  of  waiver  depends,  of  course,  on  the  particular 
acts  or  statements  relied  on  in  each  case,  and  the  cases  will  there- 
fore be  treated  separately  in  this  paragraph.  But  before  this  is 
done  it  may  be  stated  as  a  general  rule  that  the  acts  or  statements 
of  an  insurer  admitting  liability  on  a  policy  will  not  amount  to  a 
waiver  of  matters  vitiating  the  policy  before  loss  uiJess  the  insurer 
has  knowledge  of  such  matters  at  the  time  or  has  been  put  upon 
inquiry  as  to  such  matters. 

This  position  is  taken  in  Hubbard  v.  Mutual  Reserve  Fund  Life  Ass'n 
(C.  C.)  80  Fed.  681;  Cottom  v.  National  Fire  Ins.  Co.,  65  Kan. 
511,  70  Pac.  357 ;  Marcoux  v.  Society  of  Beneficence  St.  John  Bap- 
tist of  Fairfield,  91  Me.  250,  39  Atl.  1027;  Cornell  v.  Tiverton  & 
L.  C.  Mut.  Fire  Ins.  Co.  (R.  I.)  35  Atl.  579. 

In  the  Hubbard  Case  it  is  said  that  this  rule  is  especially  appli- 
cable if  the  claimant  under  the  policy  has  taken  no  action  on  the 
admission  before  a  denial  of  liability  is  made  by  the  insurer,  as  in 
such  case  it  cannot  be  said  that  his  rights  have  in  any  way  been 
prejudiced  by  the  insurer's  admission  of  liability.  However,  if  the 
insurance  company  or  its  authorized  agent  is  in  possession  of  in- 
formation which  would  lead  them,  on  proper  inquiry,  to  a  knowl- 
edge of  matters  vitiating  the  policy,  their  acts  or  statements  in 
admission  of  liability  will,  if  otherwise  sufficient,  constitute  a 
waiver  (Loyal  Americans  v.  Edwards,  106  111.  App.  399). 

If  an  insurance  company  elects  not  to  contest  a  claim,  but  to  pay 

it,  the  company  is  thereby  estopped  from  asserting  fraud  in  the 

original  application  (Loyal  Americans  v.  Edwards,  106  111.  App. 

399) ;    and,  if  the  company  concedes  its  liability  in  an  action  to 
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recover  the  insurance,  it  thereby  waives  any  objection  that  it  may 
have  to  the  claim  (Ledebuhr  v.  Wisconsin  Trust  Co.,  88  N.  W. 
607,  112  Wis.  '657).  But  a  notice  by  a  life  insurance  company  to 
the  beneficiary  that  a  policy  will  be  paid  in  full  is  not  a  binding 
promise,  which  will  preclude  the  company  from  subsequently  set- 
ting up  false  representations  which  made  the  policy  void  ab  initio 
(Hubbard  v.  Mutual  Reserve  Fund  Life  Ass'n  [C.  C]  80  Fed.  681), 
as  in  such  case  the  promise  would  be  without  consideration,  being 
neither  an  adjustment  of  liability  nor  a  compromise.  However, 
an  insurance  company  will  be  estopped  from  denying  liability 
on  a  policy  as  to  a  party  who  has  purchased  it  after  the  death  of 
the  insured  on  the  faith  of  the  represefltations  made  by  an  agent 
after  he  had  received  preliminary  proofs,  provided  the  purpose  and 
object  of  the  purchaser  was  sufficiently  indicated  to  the  agent,  and 
what  passed  between  him  and  the  assignee  was  mutually  under- 
stood as  a  waiver  of  any  objection  to  the  validity  of  the  policy, 
there  being  no  fraud  or  knowledge  of  such  objections  on  the  part 
of  the  assignee  (France  v.  .iEtna  Life  Ins.  Co.,  9  Fed.  Cas.  657). 
But  in  the  same  case  it  was  said  that  no  estoppel  would  arise  if  the 
agent  merely  told  the  assignee  that  the  claim  would  be  paid  if  it 
was  a  just  one,  and  informed  him  that  he  (the  agent)  had  no  au- 
thority in  the  matter.  And  in  Adams  v.  Grand  Lodge  A.  O.  U.  W., 
66  Neb.  389,  92  N.  W.  588,  it  was  held  that  an  invitation  by  a  mem- 
ber of  a  grand  lodge  finance  committee  to  a  claimant's  attorney  to 
lay  his  case  before  the  committee  is  not  a  binding  admission  of 
liability,  though  it  involved  some  expense  to  claimant  to  do  so,, the 
invitation  being  extended  after  a  denial  of  liability  by  the  grand 
lodge.  It  was  further  held  that  a  statement  by  a  member  of  the 
finance  committee,  on  being  shown  a  receipt  for  insured's  last  pre- 
mium, that  it  fixed  the  association's  liability,  was  not  a  waiver  of 
forfeiture  for  a  failure  to  comply  with  certain  other  conditions. 
Likewise,  the  position  was  taken  in  Marcoux  v.  Society  of  Benef- 
icence St.  John  Baptist,  91  Me.  250,  39  Atl.  1027,  that  the  attend- 
ance of  a  local  lodge  in  a  body  at  the  funeral  of  deceased  member, 
pursuant  to  a  vote  of  the  lodge,  does  not  amount  to  a  waiver  of 
facts  vitiating  the  deceased  member's  certificate,  when  such  facts' 
did  not  also  work  a  forfeiture  of  deceased's  membership  in  the 
order.  And  in  Swett  v.  Citizens'  Mut.  Relief  Soc,  78  Me.  541,  7 
Atl.  394,  it  was  held  that  the  levying  of  an  assessment  on  the  death 
of  a  member,  and  the  payment  of  the  same  by  the  surviving  mem- 
bers, do  not  give  the  beneficiary  of  the  deceased  the  right  to  main- 


ACTS  AND   CONDUCT  SUBSEQUENT  TO  DELIVERY.  2675 

tain  an  action  to  recover  such  amount,  the  certificate  being  invalid. 
But  in  Eddy  v.  Merchants'  M.  &  C.  Mutual  Fire  Ins.  Co.,  72  Mich. 
651,  40  N.  W.  775,  it  was  held  that  an  insurance  company  which, 
with  knowledge  of  prior  insurance,  does  not  disclaim  liability  on  a 
policy  until  after  suit  is  brought,  and  orders  an  assessment  for  pay- 
ment of  the  loss,  and  promises  to  pay,  waives  an  alleged  breach  of 
warranty  by  reason  of  such  other  insurance. 

A  forfeiture  of  a  fire  policy  may  be  waived  after  loss  by  acts  of 
the  insurer  treating  the  contract  as  binding,  after  knowledge  of  the 
facts,  though  there  be  no  equitable  circumstances  such  as  would 
be  necessary  to  create  an  estoppel  (Billings  v.  German  Ins.  Co. 
of  Freeport,  34  Neb.  502,  52  N.  W.  397).  And  if  the  directors  of  a 
mutual  fire  insurance  company  report  a  policy  as  valid  after  loss 
at  two  of  their  meetings,  and  levy  assessments  on  the  policy,  which 
are  paid,  and  retained  without  attempt  to  return  them  until  after 
action  is  brought  for  the  loss,  the  company  is  estopped  to  set  up  a 
forfeiture  (Dohlantry  v.  Blue  Mounds  Fire  &  Lightning  Ins.  Co., 
83  Wis.  181,  53  N.  W.  448).  So,  if  an  insurer,  through  an  author- 
ized agent,  assures  a  prospective  purchaser  of  a  policy  after  loss 
that  the  policy  is  all  right  and  that  the  loss  will  be  paid,  this  is 
sufficient  to  show  a  waiver  of  a  forfeiture  (Phoenix  Ins.  Co.  v.  Cope- 
land,  86  Ala.  551,  6  South.  143,  4  L.  R.  A.  848).  And  if  a  portion 
of  a  claim  for  a  loss  is,  on  the  order  of  the  insured,  paid  to  a  cred- 
itor of  the  insured  (Eggleston  v.  Council  Bluffs  Ins.  Co.,  65  Iowa, 
308,  21  N.  W.  652),  or  if  a  settlement  is  effected  with  a  mortgagee 
claiming  under  the  insured  (Insurance  Co.  of  Pennsylvania  v. 
Phcenix  Ins.  Co.,  71  Pa.  31),  the  insurer  thereby  waives  breaches 
occurring  prior  to  loss.  But  in  Miami  Valley  Ins.  Co.  v.  Stanhope, 
6  Ohio  Dec.  983,  the  court  expressed  doubt  as  to  whether  or  not  a 
part  payment  of  a  loss  would  constitute  a  waiver  of  a  forfeiture,  in 
the  absence  of  circumstances  creating  an  estoppel,  as  the  only  effect 
of  such  a  payment  would  be  to  intimate  an  intention  to  waive, 
which,  until  acted  on,  might  be  abandoned  at  the  option  of  the 
insurer. 

A  statement  by  an  adjuster  that  he  will  refer  a  claim  for  a  loss 
to  the  company,  does  not  amount  to  a  waiver,  especially  if  he  at  the 
same  time  claims  that  the  company  is  not  liable  (Burr  v.  German 
Ins.  Co.,  84  Wis.  76,  54  N.  W.  22,  36  Am.  St.  Rep.  905).  And  even 
If  an  agent  states,  after  loss,  that  he  supposes  the  insurer  will  or 
had  better  pay  a  claim  under  a  policy,  this  will  not  amount  to  a 
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waiver  of  a  forfeiture,  as  the  opinion  of  an  agent,  based  on  passing 
occurrences,  cannot  be  regarded  as  an  admission  of  his  principal. 

American  Life  Ins.  Co.  v.  Mahone,  21  Wall.  152,  22  L.  Ed.  593;  Card 
T.  Phoenix  Ins.  Co.,  4  Mo.  App.  424. 

If  an  Insurance  company,  after  a  loss,  makes  an  Indorsement  on  a  policy 
at  the  request  of  a  trustee  of  a  chattel  trust,  that  the  loss,  if  any, 
is  to  be  payable  to  the  trustee  as  such,  and  dates  the  instrument  as 
of  a  date  before  loss,  and  by  subsequent  conduct  induces  the  trustee 
to  incur  expenses  on  the  faith  of  such  act,  it  waives  a  forfeiture 
by  reason  of  the  incumbrance.  Brown  v.  Commercial  Fire  Ins. 
Co.,  21  App.  D.  C.  325.  So,  If  an  Insurance  company  files  a  plea  in 
an  action  on  the  policy  admitting  its  liability  in  an  amount  less 
than  that  claimed,  and  avers  that  it  has  tendered  such  amount  to 
Insured  before  the  action  was  commenced,  and  that  "it  was  at  the 
time  of  such  tender,  and  has  been  always  since  that  time,  ready 
to  pay  the  sum  aforesaid,  and  has  said  sum  now  In  court  to  render 
to  the  plaintiff,"  and  supports  the  plea  by  evidence  that  after  a 
thorough  investigation  of  the  loss  It  deliberately  and  unconditional- 
ly admitted  its  liability  and  made  the  tender  as  alleged,  the  jury 
Is  warranted  in  finding  a  waiver  of  a  condition  requiring  title  to 
the  premises  to  be  in  Insured.  Mechanics'  &  Traders'  Ins.  Co.  v. 
Mutual  Real  Estate  &  Bldg.  Ass'n,  98  Ga.  262,  25  S.  E.  457.  And 
In  City  Planing  &  Shingle  Mill  Co.  v.  Merchants',  Manufacturers' 
&  Citizens'  Mut.  Fire  Ins.  Co.,  72  Mich.  654,  40  N.  W.  777,  16  Am. 
St.  Rep.  552,  It  was  said  that  if  an  insured,  after  a  loss,  called  the 
attention  of  a  member  of  the  insurance  company  to  a  vacancy  clause 
which  the  president  of  the  insurance  company  knew  had  been  vio- 
lated, and  such  member  stated  that  the  company  did  not  intend  to 
stand  on  technicalities,  and  the  company  gave  no  intimation  of  an 
Intention  to  resist  payment  of  the  loss  until  six  months  after  the 
fire,  the  jury  were  warranted  in  finding  that  the  forfeiture  by  rea- 
son of  the  vacancy  was  waived. 

(g)    Consent  to  assignment  of  policy. 

By  consenting  to  an  assignment  of  a  policy,  vnth  knowledge  of 
facts  violating  the  terms  of  the  policy,  an  insiurance  company 
waives  the  invalidity  of  the  policy.  Especially  is  it  true  that,  if 
an  insurance  company  consents  to  an  assignment  of  a  policy  to  a 
purchaser  of  insured  property,  the  company  thereby  waives  any  for- 
feiture by  reason  of  the  transfer.  But  an  assignment  is  not  limited 
in  its  effect  to  waivers  of  forfeitures  incurred  by  a  transfer  of  the 
property  to  the  assignee  of  the  policy;  it  also  operates  to  waive 
violations  of  the  terms  of  the  policy  by  the  original  holder. 

The  principle  is  asserted  In  City  Fire  Ins.  Co.  v.  Mark,  45  111.  482 ;  Rock- 
ford  Ins.  Co.  V.  Williams,  56  111.  App.  338;  Manchester  Fire  Ins. 
Co.  V.  Glenn.  13  Ind.  App.  365,  41  N.  E.  847,  55  Am.  St  Eep.  225 
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(for  former  opinion,  see  13  Ind.  App.  365,  40  N.  B.  926,  55  Am.  St. 
Rep.  225) ;  Bills  v.  Council  Bluffs  Ins.  Co.,  64  Iowa,  510,  20  N.  W. 
782;  Frane  v.  Burlington  Ins.  Co.,  87  Iowa,  288,  54  N.  W.  237; 
Collins  V.  Charlestown  Mut  Fire  Ins,  Co.,  10  Gray  (Mass.)  155 ; 
Eines  v.  German  Ins.  Co.,  78  Minn.  46,  80  N.  W.  839;  Barnes  v. 
Union  Mut.  Fire  Ins.  Co.,  45  N.  H.  21 ;  Stern  v.  Niagara  Fire  Ins. 
Co.,  61  How.  Prac.  (N.  T.)  144;  Pechner  v.  Phoenix  Ins.  Co.,  6 
Lans.  (N.  Y.)  411;  Shearman  v.  Niagara  Fire  Ins.  Co.,  46  N.  T. 
526,  7  Am.  Rep.  380,  affirming  32  N.  Y.  Super.  Ct  470,  40  How.  Prac. 
893 ;  Steen  v.  Niagara  Fire  Ins.  Co.,  89  N.  Y.  315,  42  Am.  Rep.  297, 
affirming  61  How.  Prac.  (N.  Y.)  144;  Amazon  Ins.  Co.  v.  Wall,  31 
Ohio  St.  628,  27  Ajn.  Rep.  533 ;  Cumberland  Valley  Mut.  Protection 
Co.  V.  Mitchell,  48  Pa.  374;  Home  Mut.  Ins.  Co.  v.  Nichols  (Tex 
Civ.  App.)  72  S.  W.  440 ;  Keeler  v.  Niagara  Fire  Ins.  Co.,  16  Wis 
523,  84  Am.  Dec.  714. 

The  following  cases  involved  a  waiver  of  a  transfer  to  the  assignee ; 
Small  V.  Westchester  Fire  Ins.  Co.  (C.  C.)  51  Fed.  789;  Phenix  Ins. 
Co.  V.  Llndley,  111  111.  App.  266;  Shearman  v.  Niagara  Fire  Ins, 
Co.,  40  How.  Prac  (N.  Y.)  393 ;  BenninghofC  v.  Agricultural  Ins.  Co., 
93  N.  Y.  495;  North  British  &  Mercantile  Ins.  Co.  v.  Gunter,  12 
Tex.  Civ.  App.  598,  35  S.  W.  715;  Meiswlnkel  v.  St.  Paul  Fire  & 
Marine  Ins.  Co.,  75  Wis.  147,  43  N.  W.  669,  6  L.  R.  A.  200. 

Consent  to  an  assignment  waives  invalidity  of  policy  by  reason  of  a 
prior  assignment  Kimball  v.  Monarch  Ins.  Co.,  70  Iowa,  513,  30  N. 
W.  862 ;  GilUat  v.  Pawtucket  Mut.  Fire  Ins.  Co.,  8  R.  I.  282,  91  Am. 
Dec.  229. 

So,  consent  to  assignment  by  a  husband  to  his  wife  waives  any  objec- 
tion to  the  invalidity  of  the  assignment  by  reason  of  the  parties'  in- 
competency to  contract  with  each  other.  Wolfe  v.  Security  Fire 
Ins.  Co.,  39  N.  Y.  49. 

And  consent  to  an  assignment  waives  a  right  to  Insist  that  a  portion  of 
a  policy  cannot  be  assigned.  Manchester  Fire  Assur.  Co.  v.  Glenn, 
13  Ind.  App.  365,  40  N.  E.  926,  41  N.  E.  847,  55  Am.  St.  Rep.  225. 

In  Home  Protection  v.  Caldwell,  85  Ala.  607,  5  South.  338,  and  Cumber- 
land Valley  Mut.  Protection  Co.  v.  Mitchell,  48  Pa.  374,  It  was  held 
that  the  company  cannot  object  to  the  assignee's  title,  and  in  Clark 
v.  Svea  Fire  Ins.  Co.,  102  Cal.  252,  36  Pac.  587,  that  it  cannot  In- 
sist that  the  transfer  to  the  assignee  was  in  fraud  of  creditors. 

The  rule  is  in  some  cases  modified  with  reference  to  a  forfeiture 
by  a  violation  of  a  vacancy  clause.  Thus,  it  was  held  in  Insurance 
Co.  of  North  America  v.  Garland,  108  111.  220,  reversing  Garland 
V.  Insurance  Co.  of  North  America,  9  111.  App.  571,  that  a  vacancy 
in  violation  of  a  condition  that  the  policy  should  be  void  if  the 
property  should  be  or  become  vacant  "and  remain  so"  .was  not 
waived  by  an  assignment,  as  the  vacancy  merely  suspended  the 
risk,  and  therefore  all  the  assignee  needed  to  have  done  to  secure 
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a  valid  insurance  was  to  have  secured  an  occupant  for  the  prem- 
ises. Craig,  J.,  dissented  on  the  ground  that  the  consent  to  the 
assignment  was  equivalent  to  a  new  contract,  and  therefore  the 
vacancy  was  waived  under  the  rule  that  the  issuance  of  a  policy 
is  a  waiver  of  known  defects.  However,  if  a  policy  permits  a  va- 
cancy for  a  certain  number  of  days,  the  consent  to  an  assignment 
with  knowledge  of  a  vacancy  is  not  a  waiver  beyond  the  specified 
time  (Ranspach  v.  Teutonia  Fire  Ins.  Co.,  109  Mich.  699,  67  N. 
W.  967). 

Some  distinctions  and  differences  appear  in  a  few  cases  with  ref- 
erence to  the  question  whether  an  insurer,  by  consenting  to  an 
assignment,  waives  defenses  against  the  assignor,  of  which  it  has 
no  knowledge.  In  Merrill  v.  Farmers'  &  Mechanics'  Mut.  Fire 
Ins.  Co.,  48  Me.  285,  the  position  is  taken  that  a  mutual  company, 
having  by  virtue  of  its  charter  a  lien  on  the  premises  for  premiums, 
does  not  waive  a  material  misrepresentation  of  title  by  an  assignor 
by  consenting  to  an  assignment  without  knowledge  of  the  misrep- 
resentations. So,  in  Ellis  V.  State  Ins.  Co.,  68  Iowa,  578,  27  N.  W. 
762,  56  Am.  Rep.  865,  it  is  said  that  it  is  not  the  duty  of  an  insur- 
ance company,  on  consenting  to  an  assignment,  to  ascertain  wheth- 
er a  condition  subsequent — as,  for  instance,  one  against  incum- 
brances— has  been  violated  by  the  original  insured.  Therefore, 
the  court  held  that  the  existence  of  a  mortgage,  executed  subse- 
quent to  the  issuance  of  the  policy,  was  not  waived  by  a  consent 
to  an  assignment  of  the  policy,  given  in  ignorance  of  the  mortgage ; 
and  a  similar  rule  was  asserted  in  McNierney  v.  Agricultural  Ins. 
Co.,  48  Hun  (N.  Y.)  239.  But  the  decision  in  the  Ellis  Case  was 
largely  based  on  the  fact  that  the  incumbrance  was  incurred  subse- 
quent to  the  issuance  of  the  policy,  and  was  still  subsisting  at  the 
time  consent  was  given  to  the  assignment ;  and  the  court  distin- 
guishes the  case  from  those  in  which  it  -has  been  held  that  consent 
to  an  assignment  waives  misstatements  by  the  assignor  at  the  time 
a  policy  was  made  or  forfeitures  incurred  by  reason  of  conditions 
which  have  been  removed  before  assignment  of  the  policy.  The 
court  thus  intimates  that  a  consent  to  an  assignment  will  consti- 
tute a  waiver  of  misrepresentations  by  the  original  insured,  or  a 
forfeiture  resulting  from  conditions  which  have  been  removed.  A 
dictum  to  this  effect  is  also  found  in  Northwestern  Mut.  Life  Ins. 
Co.  V.  Montgomery,  116  Ga.  799,  43  S.  E.  79,  where  it  is  said  that 
it  seems  to  be  a  rule  in  fire  insurance  that,  if  a  policy  is  not  void,' 
a  consent  to  an  assignment  operates  as  a  reinsurance,  and  estops 
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the  insurer  from  setting  up,  as  against  the  assignee,  any  fraud  in 
the  original  application.  A  decision  squarely  supporting  this  dic- 
tum is  Ellis  V.  Insurance  Co.  (C.  C.)  32  Fed.  646,  decided  by  the 
Circuit  Court  for  the  Southern  District  of  Iowa.  There  the  posi- 
tion is  squarely  taken  that  if  an  assignee,  as  well  as  the  insurer, 
is  ignorant  of  the  existence  of  incumbrances  placed  on  the  property 
by  the  assignor  subsequent  to  the  issuance  of  the  policy  and  in  vio- 
lation of  its  terms,  a  consent  by  the  insurer  to  the  assignment  of 
the  policy  will  estop  the  insurer  from  denying  its  validity.  The 
court  says  that,  as  the  assignment  of  the  policy  was  made  to  a  pur- 
chaser of  the  property,  there  was  thereby  created  a  new  contract, 
valid  in  the  hands  of  the  assignee,  and  not  subject  to  forfeitures 
incurred  by  the  assignor.  However,  it  is  held  in  Fire  Ass'n  of 
Philadelphia  v.  Flournoy,  84  Tex.  632,  19  S.  W.  793,  31  Am.  St. 
Rep.  89,  and  Northern  Assur.  Co.  of  London  v.  Same  (Tex.  Sup.) 
19  S.  W.  795,  that,  if  an  assignee  has  knowledge  of  a  prior  forfei- 
ture, the  consent  of  the  insurer  to  the  assignment  of  the  policy  will 
not  entitle  the  assignee  to  claim  a  waiver  of  the  forfeiture.  And  in 
Northwestern  Mut.  Life  Ins.  Co.  v.  Montgomery,  43  S.  E.  79,  116 
Ga.  799,  it  was  stated  that,  though  consent  to  an  assignment  of  a 
fire  policy  might  waive  a  fraud  in  the  original  application,  this 
would  not  apply  to  an  assignment  of  a  life  policy,  as  an  assignee 
of  a  life  insurance  policy  takes  it  subject  to  any  fraud  in  the  orig- 
inal application,  unless  the  insurer,  at  the  time  of  the  assent  to  the 
assignment,  has  knowledge  of  the  fraud  committed  by  the  assignor. 
Where  a  policy  is  void  in  the  hands  of  the  original  insured  at  its 
inception,  the  consent  of  the  insurer  to  an  assignment  will  not 
make  the  policy  void  in  the  hands  of  the  assignee. 

Reference  may  be  made  to  Henning  v.  Western  Assur.  Co.,  77  Iowa, 

319,  42  N.  W.  308;    McCluskey  v.  Providence  Washington  Ins.  Co., 

126  Mass.  306;    Eastman  v.  Carrol  Co.  Mut.  Fire  Ins.  Co.,  45  Me. 

307;    Citizens'  Fire  Ins.,  Security  &  Land  Co.  v.  Doll,  35  Md.  89, 

6  Am.  Rep.  360. 

A  consent  to  an  assignment  of  a  policy  to  a  mortgagee,  where 
the  latter  does  not  assume  the  obligations  of  the  assignor,  does  not 
waive  any  of  the  conditions  of  the  policy,  so  as  to  preclude  the 
company  from  relying  on  subsequent  breaches  by  the  assignor 
as  a  defense  to  the  policy  (Swenson  v.  Sun  Fire  Office,  68  Tex. 
461,  5  S.  W.  60).  So,  an  assent  to  the  assignment  of  a  life  policy 
to  a  creditor  in  accordance  with  the  terms  of  the  policy  does  not 
waive  a  provision  therein  that  in  case  of  an  assignment  to  a  cred- 
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itur  the  policy  shall  be  void,  except  as  to  the  amount  of  the  cred- 
itors' claim  at  the  death  of  insured  (McQuillan  v.  Mutual  Reserve 
Fund  Ass'n,  87  N.  W.  1069,  112  Wis.  665,  56  L.  R.  A.  233,  88  Am. 
St.  Rep.  986 ;  Id.,  88  N.  W.  925,  112  Wis.  665,  56  L.  R.  A.  233,  88 
Am.  St.  Rep.  986). 

In  Pike  v.  Merchants'  Mut.  Ins.  Co.,  26  La.  Ann.  505,  a  purchaser  at 
an  assignee's  sale  took  out  a  policy  which  he  failed  to  pay  pre- 
miums on.  The  assignee  then  obtained  the  company's  consent  to 
the  continuance  of  the  policy  for  his  interest.  Subsequently,  the 
property  was  sold  by  a  marshal  on  a  seizure  made  prior  to  the 
consent.  Held,  that  the  consent  to  continue  the  policy  in  force  for 
the  assignee  did  not  estop  the  Insurer  from  asserting  that  the  as- 
signee's interest  was  divested  by  the  marshal's  sale. 

(h)    Stating    grounds    of    forfeiture    not    relied    on    as    vraiving    other 
grounds. 

If  an  insurance  company,  with  knowledge  of  all  the  circumstances 
attending  a  loss,  undertakes  to  give  its  specific  reasons  for  denying 
liability,  this  will  operate  as  a  waiver  of,  or  estop  the  company  to 
assert,  other  causes  of  complaint,  and  the  company  cannot,  when 
sued  on  the  policy,  set  up  any  additional  grounds  of  defense  than 
those  specified.  Thus,  if  the  company  sets  up  one  ground  of  for- 
feiture as  a  defense  to  an  action  on  a  policy,  and  denies  liability  on 
this  ground  alone,  it  thereby  waives  all  other  known  grounds  of 
forfeiture  or  breaches  of  the  conditions  of  the  policy. 

This  principle  is  announced  in  Georgia  Home  Ins.  Co.  v.  Allen,  128  Ala. 
451,  30  South.  537;  Michael  v.  Mutual  Ins.  Co.,  10  La.  Ann.  737; 
Minnock  y.  Eureka  Fire  &  Marine  Ins.  Co.,  90  Mich.  236,  51  N.  W. 
367;  Towle  v.  Ionia,  Eaton  &  Barry  Farmers'  Mut.  Fire  Ins.  Co., 
91  Mich.  219,  51  N.  W.  987;  Smith  v.  German  Ins.  Co.,  107  Mich. 
270,  65  N.  W.  236,  30  L.  B.  A.  368 ;  Power  v.  Monitor  Ins.  Co.,  121 
Mich.  364,  80  N.  W.  Ill;  Continental  Ins.  Co.  v.  Waugh,  60  Neb. 
348,  83  N.  W.  81;  McOormick  v.  Royal  Ins.  Co.,  163  Pa.  184,  29 
Atl.  737;  Western  &  A.  Pipe  Lines  v.  Home  Ins.  Co.,  145  Pa.  346, 
22  Atl.  665,  27  Am.  St.  Rep.  703. 

This  rule  also  applies  to  life  policies.  Home  Life  Ins.  Co.  v.  Pierce,  75 
111.  426;  Taylor  v.  Supreme  Lodge  of  Columbian  League  (Mich.)  97 
N.  W.  680;  Wolf  v.  District  Grand  Lodge,  102  Mich.  23,  60  N.  W. 
445. 

Likewise,  a  denial  of  liability  for  want  of  proofs  of  loss  (Hower 
V.  Susquehanna  Mut.  Fire  Ins.  Co.,  9  Pa.  Super.  Ct.  153),  or  on  ac- 
count of  defects  in  the  proofs  of  loss  (Weisman  v.  Commercial  Fire 
Ins.  Co.,  50  Atl.  93,  3  Pennewill  [Del.]  224),  estops  the  insurer 
from  relying  on  a  forfeiture  as  a  defense  to  an  action  on  the  policy. 
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And  in  Castner  v.  Fanners'  Mut.  Ins.  Co.,  46  Mich.  15,  8  N.  W. 
554,  and  Same  v.  Farmers'  Mut.  Fire  Ins.  Co.,  50  Mich.  273,  15  N. 
W.  452,  it  was  held  that  if  an  insurance  company  treated,  in  its 
notice  of  refusal,  a  dry  house  as  part  of  the  property  insured,  it 
cannot  afterwards  urge  its  proximity  to  a  dwelling  as  a  defense. 
If  an  insurer  bases  a  notice  of  forfeiture  on  a  specific  ground,  this 
constitutes  a  waiver  of  other  grounds,  as  this  is  calculated  to  induce 
insured  to  believe  that  no  other  grounds  of  forfeiture  will  be  relied 
on  (Dubuque  Fire  &  Marine  Ins.  Co.  v.  Oster,  74  111.  App.  139)  ; 
and,  if  an  insurance  company  attempts  to  cancel  a  policy  for  certain 
breaches,  the  company  is  bound  by  the  reasons  assigned,  and  can- 
not assign  other  reasons  afterwards  (Cahill  v.  Andes  Ins.  Co.,  4 
Fed.  Cas.  1001),  especially  if  the  company  has  known  of  the  other 
breaches  for  a  long  time  prior  to  the  attempted  cancellation  (Phenix 
Ins.  Co.  of  Brooklyn  v.  Holcombe,  57  Neb.  622,  78  N.  W.  300,  73 
Am.  St.  Rep.  532). 

A  waiver  of  the  kind  discussed  in  this  subdivision  is  not  precluded 
by  a  nonwaiver  agreement.  Such  an  agreement,  the  purpose  of 
which  is  to  enable  an  agent  of  a  company  to  negotiate  with  regard 
to  the  facts  of  a  loss,  without  any  waiver  by  the  company  of  its 
right  to  contest  its  liability,  is  not  to  be  extended  by  construction 
beyond  its  terms,  and  does  not  prevent  a  company  from  being 
bound  by  its  statement,  made  after  it  has  fully  investigated  the 
facts,  of  the  grounds  on  which  it  denies  liability,  and  which  it  also 
sets  up  as  its  original  defense  in  an  action  on  the  policy  (Pennsyl- 
vania Fire  Ins.  Co.  v.  Hughes,  108  Fed.  497,  47  C.  C.  A.  459). 

As  stated,  it  is  essential  that  an  insurer  shall  have  knowledge  of 
the  grounds  of  forfeiture  not  relied  on  in  denying  liability  on  speci- 
fied grounds,  if  the  action  of  the  insurer  is  to  be  regarded  as  a 
waiver  of  the  unassigned  grounds  (German-American  Ins.  Co.  v. 
Commercial  Fire  Ins.  Co.,  95  Ala.  469,  11  South.  117,  16  L.  R.  A. 
291).  And  it  is  also  essential  that  the  unassigned  grounds  be  such 
that  they  could  have  been  remedied  or  obviated  had  the  insured 
known  that  the  insurer  intended  to  rely  thereon,  and  that  the  in- 
sured was  so  far  misled  or  lulled  into  security  by  the  silence  as  to 
such  grounds  that  to  enforce  them  subsequently  would  be  unfair 
or  unjust,  as  the  whole  doctrine  depends  on  estoppel,  the  import- 
ant feature  of  which  is  loss  or  injury  to  the  other  party  by  the  act 
of  the  party  to  be  estopped. 

This  principle  Is  asserted  In  Hubbard  v.  Mutual  Reserve  Fund  Life 
Ass'n  (O.  C.)  80  Fed.  681;   Cassimus  v.  Scottish  Union  &  National 
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Ins.  Co.,  135  Ala.  256,  33  South.163;  Welsh  v.  London  Assur.  Corp., 
151  Pa.  607,  25  Atl.  142,  31  Am.  St  Rep.  786, 

In  Devens  v.  Mechanics'  &  Traders'  Ins.  Co.,  83  N.  Y.  168,  it  was 
held  that  a  denial  of  liability  on  the  ground  that  the  loss  was  caused 
by  carelessness  does  not  estop  the  insurer  from  afterwards  de- 
fending on  the  ground  of  a  breach  of  warranty.  And  in  McCol- 
lum  V.  New  York  Mut.  Life  Ins.  Co.,  55  Hun,  103,  8  N.  Y.  Supp. 
249  (affirmed  in  124  N.  Y.  642,  27  N.  E.  412),  the  position  was 
taken  that  a  refusal  to  pay  the  amount  of  a  policy  on  the  ground 
that  the  policy  was  rescinded  prior  to  insured's  death  does  not 
preclude  the  insurer  from  afterwards  relying  on  a  breach  of  war- 
ranty as  a  defense,  as  there  is  nothing  inconsistent  in  denying  the 
existence  of  a  contract  of  insurance  and  setting  up  special  defenses 
thereto  growing  out  of  a  breach  of  warranties;  but  in  Douville 
V.  Farmers'  Mutual  Fire  Ins.  Co.,  113  Mich.  158,  71  N.  W.  517,  the 
view  is  taken  that  a  disclaimer  of  liability  on  the  grovmd  that  a 
policy  was  canceled  prior  to  loss  estops  the  insurer  from  afterwards 
relying  on  the  concealment  of  an  incumbrance  or  the  want  of  own- 
ership as  a  defense.  However,  it  appears  that  a  general  denial  of 
liability  without  specifying  any  particular  grounds  will  not  estop 
the  insurer  from  afterwards  relying  on  specific  grounds  of  defense. 
Thus,  it  was  said  in  Keet-Rountree  Dry  Goods  Co.  v.  Mercantile 
Town  Mut.  Jns.  Co.,  100  Mo.  App.  504,  74  S.  W.  469,  that  a  refusal 
to  make  a  settlement,  if  it  was  to  include  payment  of  the  gross 
amount  of  the  policies,  did  not  operate  as  a  waiver  of  a  forfeiture 
resulting  from  a  breach  of  condition,  and  in  Moore  v.  Mutual  Re- 
serve Fund  Life  Ass'n,  133  Mich.  526,  95  N.  W.  573,  that  no  pre- 
sumption of  a  waiver  of  a  forfeiture  arises  from  a  general  denial 
of  liability  in  a  disclosure  filed  in  a  garnishment  proceeding  against 
an  insurance  company. 

An  insurer  does  not  waive  the  right  to  claim  a  forfeiture  on  account 
of  the  drawing  of  oil  by  artificial  light  by  a  denial  of  liability  on 
the  ground  that  "coal  oil"  was  drawn  by  artificial  light  (Vander- 
volgen  V.  Manchester  Fire  Assur.  Co.,  123  Mich.  291,  82  N.  W.  46). 
So,  an  insurance  company  does  not  waive  a  defense,  based  on  the 
keeping  of  gasoline,  by  the  fact  the  company's  directors  laid  the 
loss  on  the  table,  it  being  reported  that  insured  had  permitted  a 
store  on  the  premises,  and  that  gasoline  was  sold  there,  and  that 
subsequently  they  allowed  the  loss  to  lay  on  the  table  because  in- 
sured permitted  the  store  on  the  premises,  and  the  fact  that  the  de- 
fense recited  in  the  affidavit  of  defense  was  the  permitting  of  the 
store  on  the  premises  without  informing  the  company  thereof.    Hut- 


ACCEPTANCE  AND   RETENTION  OF  PREMIUMS.  2683 

ton  V.  Patrons'  Mut  Fire  Ins.  Co.,  43  Atl.  219,  191  Pa.  369.  Like- 
wise, a  statement  by  an  adjuster  that  at  least  three  things  render 
the  policy  void,  foreclosure,  vacancy,  and  failure  to  keep  a  watch- 
man; a  subsequent  repetition  of  this  In  a  letter  to  insured;  and  a 
general  denial  of  liability  on  receipt  of  proofs  of  loss — do  not  tend 
to  show  a  waiver  of  a  vacancy.  Oronin  v.  Fire  Ass'n  of  Philadel- 
phia, 119  Mich.  74,  77  N.  W.  648. 


9.  ESTOPPEI.  AND  AVAIVER  BY  ACCEPTANCE  AND  BETENTION 
OF  PREMIUMS  OB  ASSESSMENTS  IN  GENEBAIo 

(a>  Scope  of  discussion. 

(b)  Acceptance  of  premiums  unearned  at  time  of  forfeiture  or  avoid- 

ance. 

(c)  Acceptance  of  premiums  earned  or  due,  though  forfeiture  be  en- 

forced. 

(d)  Retention  of  premium  unearned  at  the  time  of  forfeiture. 

(e)  Retention  of  premium  earned  or  due,  though  forfeiture  be  en- 

forced. 

(f)  OfCer  to  return  premiums. 

(g)  Knowledge  of  forfeiture  or  avoidance, 
(h)  Form  of  waiver — Agency, 

(a)  Scope  of  discussion. 

This  brief  is  intended  to  cover  all  questions  as  to  waiver  of  for- 
feiture or  avoidance,  arising  from  the  acceptance  or  retention  of 
premiums  or  assessments,  except  forfeiture  for  nonpayment  of  pre- 
miums, which  is  discussed  in  a  succeeding  brief.  Frequently  the 
acceptance  of  the  premium  or  assessment  is  accompanied  by  dec- 
larations of  the  agent  as  to  the  validity  or  effect  of  the  policy,  and 
still  more  frequently  by  the  issuance  of  the  policy.  These  elements 
of  waiver  have  been  considered  elsewhere,  and  are  not,  therefore, 
specially  noted  here.  For  the  same  reason  the  question  as  to  what 
will  constitute  knowledge  by  the  company  of  forfeiture  or  avoid- 
ance is  not  here  considered,  and  the  question  of  agency  is  treated 
only  so  far  as  it  seems  particularly  connected  with  the  subject  of 
the  acceptance  or  retention  of  premiums. 

(b)  Acceptance  of  premiums  unearned  at  time  of  forfeiture  or  avoid- 

ance. 

The  acceptance  by  an  insurance  company,  with  knowledge  of 
facts  authorizing  a  forfeiture  or  avoidance  of  the  policy,  of  pre- 
miums or  assessments  which  were  in  no  degree  earned  at  the  time 
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of  such  forfeiture  or  avoidance,  constitutes  a  waiver  thereof.  This 
waiver  is  based  on  the  estoppel  of  the  company  to  declare  void  and 
of  no  effect  insurance  for  which,  with  knowledge  of  the  facts,  full 
compensation  has  been  received. 

Reference  may  be  made  to  the  following  cases  of  property  insurance  r 
BUson  V.  Manufacturers'  Ins.  Co.,  3  Fed.  Cas.  388;  Lattomus  v. 
Farmers'  Mutual  Fire  Ins.  C!o.,  3  Houst.  (Del.)  254;  Clay  v.  Phoe- 
nix Ins.  Co.,  97  Ga.  44,  25  S.  B.  417 ;  Reaper  City  Ins.  Co.  v.  Jones,^ 
62  111.  458;  Germania  Fire  Ins.  Co.  v.  Hick,  125  111.  361,  17  N.  B. 
792,  8  Am.  St.  Rep.  384 ;  Continental  Ins.  Co.  v.  Ruckman,  127  111. 
369,  20  N.  B.  77,  11  Am.  St.  Rep.  121 ;  Germania  Fire  Ins.  Co.  v. 
Klewer,  129  111.  599,  22  N.  B.  489,  ^reversing  27  111.  App.  590 ;  Trad- 
ers' Ins.  Co.  V.  Pacaud,  51  111.  App.  252;  Hartford  Fire  Ins.  Co.  v. 
Orr,  56  111.  App.  629;  Kingston  Mut.  Company  Fire  &  Lightning 
Ins.  Co.  V.  Olmstead,  68  111.  App.  Ill;  Farmers'  Ins.  Ass'n  of 
Madison  County  v.  Reavis  (Ind.  Sup.)  70  N.  E.  518 ;  Keenan  v.  Mis- 
souri State  Mut  Ins.  Co.,  12  Iowa,  126;  Keenan  v.  Dubuque  Mut 
Fire  Ins.  Co.,  13  Iowa,  375 ;  Mershon  v.  National  Ins.  Co.,  34  Iowa, 
87;  Harl  v.  Pottawattamie  County  Mut.  Fire  Ins.  Co.,  74  Iowa, 
39,  36  N.  W.  880 ;  Jordan  v.  State  Ins.  Co.,  64  Iowa,  216,  19  N.  W. 
917 ;  Rogers  v.  Farmers'  Mut.  Aid  Ass'n  of  Mason  County,  20  Ky. 
Law  Rep.  1925,  50  S.  W.  543;  Story  v.  Hope  Ins.  Co.,  37  La.  Ann. 
254;  Pollock  v.  German  Fire  Ins.  Co.,  127  Mich.  460,  86  N.  W. 
1017,  for  second  appeal  see  132  Mich.  225,  93  N.  W.  436;  Duby 
V.  Farmers'  Mut  Fire  Ins.  Co.,  133  Mich.  661,  95  N.  W.  720 ;  Frank- 
lin V.  Atlantic  Fire  Ins.  Co.,  42  Mo.  456;  Breckinridge  v.  American 
Central  Ins.  Co.,  87  Mo.  62 ;  Barnard  v.  National  Fire  Ins.  Co., 
38  Mo.  App.  106 ;  Burdlck  v.  Security  Life  Ass'n,  77  Mo.  App.  629 ; 
Winn  V.  Farmers'  Mutual  Fire  Ins.  Co.,  83  Mo.  App.  123;  Murphy 
V.  Mechanics'  &  Traders'  Town  Mut  Fire  Ins.  Co.,  83  Mo.  App. 
481 ;  Phenix  Ins.  Co.  v.  Covey,  41  Neb.  724,  60  N.  W.  12 ;  Atlantic 
Ins.  Co.  V.  Goodall,  35  N.  H.  328;  Pierce  v.  Nashua  Fire  Ins.  Co., 
50  N.  H.  297,  9  Am.  Rep.  235 ;  Block  v.  Columbian  Ins.  Co.,  42  N. 
Y.  393;  Weed  v.  London  &  L.  Fire  Ins.  Co.,  116  N.  Y.  106,  22  N. 
E.  229;  Carroll  v.  Charter  Oak  Ins.  Co.,  10  Abb.  Prac.  N.  S.  (N. 
Y.)  166,  affirming  40  Barb.  292;    Frost  v.  Saratoga  Mut  Ins.  Co., 

5  Denio  (N.  Y.)  154,  49  Am.  Dec.  234;  Viall  v.  Genesee  Mut  Ins. 
Co.,  19  Barb.  (N.  Y.)  440;  Whited  v.  Germania  Fire  Ins.  Co.,  13 
Hun  (N.  Y.)  191,  affirmed  76  N.  Y.  415,  32  Am.  Rep.  330 ;  Lycoming 
Mut.  Ins.  Co.  V.  Slockbower,  26  Pa.  199;  Cumberland  Valley  Mut. 
Protection  Co.  v.  Mitchell,  48  Pa.  374;  Wilson  v.  Mutual  Fire  Ins. 
Co.  of  Montgomery  County,  174  Pa.  554,  34  Atl.  122;  Highlands 
V.  Lurgan  Mut  Fire  Ins.  Co.,  177  Pa.  566,  35  Atl.  728,  55  Am.  St 
Rep.  739;  Lycoming  Mut  Ins.  Co.  v.  Stocklomn,  3  Grant,  Cas.  (Pa.) 
207;  Richards  v.  Louis  Lipp  Co.,  69  Ohio  St.  359,  69  N.  E.  616, 
100  Am.  St.  Rep.  679;  Buckley  v.  Garrett,  47  Pa.  204;  McKenzle 
V.  Planters'  Ins.   Co.,  9  Heisk.  (Tenn.)  261 ;    Liverpool  &  London 

6  Globe  Ins.  Co.  v.  Ende,  65  Tex.  118;   Hartford  Fire  Ins.  Co.  v. 
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Moore,  13  Tex.  Civ  App.  644,  36  S.  W.  146;    Continental  Fire  Ins. 
Co.  V.  Cummlngs  (Tex.  Civ.  App.)  78  S.  W.  378;    Carrlgan  v.  Ly- 
coming Fire  Ins.  Co.,  53  Vt  418,  38  Am.  Rep.  687 ;    Southern  Mut. 
Ins.  Co.  V.  Yates,  28  Grat.  (Va.)  585 ;  Monger  v.  Rockingham  Home 
Mut.  Fire  Ins.  Co.,  96  Va.  442,  31  S.  E.  609;   Miner  v.  Phoenix  Ins. 
Co.,  27  Wis.  693,  9  Am.  Rep.  479;    Osterloh  v.  New  Denmark  Mut. 
Home  Fire  Ins.  Co.,  60  Wis.  126,  18  N.  W.  749 ;   McKlnney  v.  Ger- 
man Mut.  Fire  Ins.  Soe.  of  Liberty,  89  Wis.  653,  62  N.  W.  413,  46 
Am.  St.  Rep.  861. 
The  rule  has  also  been  frequently  applied  to  the  forfeiture  of  life  poli- 
cies.   Globe  Mut.  Mfe  Ins.  Co.  v.  WolfC,  95  U.  S.  326,  24  L.  Ed.  387 
Phoenix  Mut.  Life  Ins.  Co.  v.  Raddln,  120  U.  S.  183,  7  Sup.  Ct.  500, 
30  L.  Ed.  644;    Watson  v.  Centennial  Mut.  Life  Ass'n  (C.  C.)  21 
Fed.  698;    Life  Ins.  Clearing  Co.  v.  Bullock,  91  Fed.  487,  33  C.  C. 
A.  365 ;   Garber  v.  Globe  Mut.  Life  Ins.  Co.,  9  Fed.  Cas.  1146 ;    Su 
preme  Lodge  Knights  of  Honor  v.  Davis,  26  Colo.  252,  58  Pac.  595 
Bevin  v.  Connecticut  Mut.  Life  Ins.  Co.,  23  Conn.  244;    McGurk 
V.  Metropolitan  Life  Ins.  Co.,  56  Conn.  528,  16  Atl.  263,  1  L.  R.  A, 
563 ;    Fitzgerald  v.  Hartford  Life  &  Annuity  Ins.  Co.,  56  Conn.  116, 

13  Atl.  673,  17  Atl.  411,  7  Am.  St.  Rep.  288 ;  Hennessy  v.  Metropoli- 
tan Life  Ins.  Co.,  74  Conn.  699,  52  Atl.  490;  German-American  Mut, 
Life  Ass'n  v.  Farley,  102  Ga.  720,  29  S.  E.  615 ;  Germania  Life  Ins 
Co.  V.  Koehler,  168  111.  293,  48  N.  E.  297,  61  Am.  St.  Rep.  108 ;  Gov- 
erdale  v.  Royal  Arcanum,  193  111.  91,  61  N.  E.  915,  reversing  93  111 
App.  373;  Continental  Life  Ins.  Co.  v.  Thoena,  26  111.  App.  495 
Mutual  Ben.  Life  Ass'n  v.  Coats,  48  111.  App.  185 ;  Metropolitan 
Life  Ins.  Co.  v.  Quandt,  69  111.  App.  649;  Metropolitan  Life  Ins. 
Co.  V.  Sullivan,  112  111.  App.  500;  Excelsior  Mut.  Aid  Ass'n  v. 
Riddle,  91  Ind.  84;  Supreme  Tent  Knights  of  Macabees  of  the 
World  V.  Volkert,  25  Ind.  App.  627,  57  N.  B.  203;  Newman  v. 
Covenant  Mut.  Ins.  Ass'n,  76  Iowa,  56,  40  N.  W.  87,  1  L.  R.  A.  659, 

14  Am.  St  Rep.  196;  Warnebold  v.  Grand  Lodge  A.  O.  U.  W.,  83 
Iowa,  23,  48  N.  W.  1069;  Llndsey  v.  Western  Mut.  Aid  Soc,  84 
Iowa,  734,  50  N.  W.  29;  Alexander  v.  Grand  Lodge  A.  O.  U.  W., 
119  Iowa,  519,  93  N.  W.  508 ;  Johnson  v.  Massachusetts  Ben.  Ass'n, 
9  Kan.  App.  238,  59  Pac.  669 ;  Prudential  Ins.  Co.  v.  Lyden's  Adm'x, 
20  Ky.  Law  Rep.  881,  47  S.  W.  767;  Germania  Life  Ins.  Co.  v. 
.Rudwig,  80  Ky.  223,  3  Ky.  Law  Rep.  712;    Union  Nat.  Bank  v. 

Manhattan  Life  Ins.  Co.,  52  La.  Ann.  36,  26  South.  800;  Hilt  v. 
Metropolitan  Life  Ins.  Co.,  110  Mich.  517,  68  N.  W.  300 ;  Ferine  v. 
Grand  Lodge  A.  O.  U.  W.,  48  Minn.  82,  50  N.  W.  1022;  Ferine  v. 
Grand  Lodge  A.  O.  U.  W.,  51  Minn.  224,  53  N.  W.  867 ;  Wiberg  v. 
Minnesota  Scandinavian  Relief  Ass'n,  73  Minn.  297,  76  N.  W.  37; 
Schmidt  v.  Charter  Oak  Life  Ins.  Co.,  2  Mo.  App.  339 ;  Burlington 
Voluntary  Relief  Department  v.  White,  41  Neb.  547,  59  N.  W.  747, 
43  Am.  St.  Rep.  701;  German  Ins.  &  Sav.  Inst.  v.  Kline,  44  Neb. 
395,  62  N.  W.  857 ;  Ball  v.  Granite  State  Mut.  Aid  Ass'n,  64  N.  H. 
291,  9  Atl.  103 ;  O'Rourke  v.  John  Hancock  Mut.  Life  Ins.  Co.  (Dist 
Ct)  30  N.  Y.  Supp.  215;    Id.,  31  N.  Y.  Supp.  130,  10  Misc.  Rep. 
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405;    Singleton  v.  Prudential  Ins.  Co.,  11  App.  Dlv.  403,  42  N.  Y. 
Supp.  446;   Jennings  v.  Supreme  Council  Loyal  Additional  Benefit 
'  Ass'n,  81  App.  Dlv.  76,  81  N.  Y.  Supp.  90;    Flannigan  v.  Prudential 

Ins.  Co.  of  America,  20  Misc.  Rep.  539,  46  N.  T.  Supp.  687;  Thomp- 
son V.  Travelers'  Ins.  Co.,  11  N.  D.  274,  91  N.  W.  75;  Silk  v.  Mu- 
tual Reserve  Fund  Life  Ass'n,  159  Pa.  625,  28  Atl.  445;  Chicago 
Guaranty  Fund  Life  Soc.  v.  Ford,  104  Tenn.  533,  58  S.  W.  239; 
^tna  Life  Ins.  Co.  v.  Hanna,  81  Tex.  487,  17  S.  W.  35;  North- 
western Mut.  Life  Ins.  Co.  v.  Freeman  (Tex.  Civ.  App.)  47  S.  W. 
1025 ;  Sun  Life  Ins.  Co.  v.  Phillips  (Tex.  Civ.  App.)  70  S.  W.  603 ; 
Schwarzbach  v.  Ohio  Val.  Protective  Union,  25  W.  Va.  622,  52 
Am.  Rep.  227 ;  Morrison  v.  Wisconsin  Odd  Fellows'  Mut.  Life  Ins. 
Co.,  59  Wis.  162,  18  N.  W.  13. 

This  rule  is  particularly  applicable  where  the  company's  claim  is 
based  on  a  right  of  cancellation  and  return  of  premiums,  rather 
than  on  a  distinct  forfeiture  (Baranowski  v.  Baltimore  Mut.  Aid 
Soc,  3  Pa.  Super.  Ct.  367) ;  or  where  an  additional  premium  has 
been  collected  on  account  of  the  increased  risk  occasioned  by  the 
act  authorizing  the  forfeiture. 

New  England  Fire  &  Marine  Ins.  Co.  v.  Schettler,  38  111.  166 ;  Medearis 
V.  Anchor  Mut.  Fire  Ins.  Co.,  104  Iowa,  88,  73  N.  W.  495,  65  Am. 
St.  Rep.  428;  North  Berwick  Co.  v.  New  England  Fire  &  Marine 
Ins.  Co.,  52  Me.  336;  Hibernia  Ins.  Co.  v.  Malevinsky,  6  Tex.  Civ. 
App.  81,  24  S.  W.  804 ;  Phoenix  Ins.  Co.  v.  Padgitt  (Tex.  Civ.  App.) 
42  S.  W.  800.  But  see,  in  connection,  Bennecke  v.  Connecticut 
Mut.  Life  Ins.  Co.,  105  U.  S.  355,  26  L.  Ed.  990,  where  the  agent 
had  no  knowledge  of  the  death  at  the  time  of  accepting  the  addi- 
tional premium. 

The  acceptance  of  an  assessment,  levied  to  meet  the  contested 
claim,  is  also  clear  evidence  of  a  waiver  of  any  forfeiture  known  to 
exist  at  the  time  of  levying  such  assessment  (Lobee  v.  Standard 
Live  Stock  Ins.  Co.  [Super.  Buff.]  12  Misc.  Rep.  499,  33  N.  Y.  Supp. 
657) .  And  the  rule  is  in  general  equally  applicable  though,  the  as- 
sessment or  premium  is  received  after  the  loss  or  the  death  has  oc- 
curred- 

Such  was  the  decision  in  the  following  fire, cases:  Mechanics'  &  Trad- 
ers' Ins.  Co.  V.  Smith,  79  Miss.  142,  30  South.  362;  Dohlantry  v. 
Blue  Mounds  Fire  &  Lightning  Ins.  Co.,  83  Wis.  181,  53  N.  W.  448 ; 
Milkman  v.  United  Mut.  Ins.  Co.,  20  R.  I.  10,  36  Atl.  1121. 

Premiums  or  assessments  on  life  policies  were  in  the  following  cases 
accepted  after  the  death  of  the  insured:  Masonic  Mut.  Ben.  Ass'n 
V.  Beck,  77  Ind.  203,  40  Am.  Rep.  295;    Magner  v.  Mutual   Life 
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Ass'n,  17  App.  Div.  13,  44  N.  T.  Supp.  862 ;  McCtormick  v.  Catl>oIlc 
Relief  &  Beneficiary  Ass'n,  39  App.  Div.  309,  56  N.  T.  Supp.  905; 
Seibel  v.  Nortliwestern  Mut.  Relief  Ass'n,  94  Wis.  253,  68  N.  W. 
1009. 

The  rule  has  also  been  applied  to  the  acceptance  of  a  premium 
with  knowledge  of  an  intended  journey  not  stated  in  the  applica- 
tion (^tna  Life  Ins.  Co.  v.  Frierson,  114  Fed.  56,  51  C.  C.  A.  424). 
And  it  makes  no  difference  that  the  forfeiture  of  the  insurance  is 
attendant  upon  suspension  from  a  mutual  benefit  order  on  account 
of  matters  relating  to  internal  affairs  of  the  organization.  In  so  far 
as  such  an  organization  offers  insurance  it  is  governed  by  the  same 
rule  as  any  other  company,  and  the  acceptance  of  assessments,  with 
knowledge  of  facts  authorizing  a  suspension  of  a  member,  is  a 
waiver  of  such  right,  in  so  far  as  it  affects  the  member's  insurance 
(Supreme  Lodge  Knights  of  Pythias  v.  Wellenvoss,  119  Fed.  671, 
56  C.  C.  A.  287).  But  a  receipt  of  assessments  pending  an  investi- 
gation by  the  order,  of  charges  of  false  statements  in  the  applica- 
tion, does  not  amount  to  a  waiver  of  such  misrepresentation  (Preus- 
ter  V.  Supreme  Council  of  Order  of  Chosen  Friends,  135  N.  Y. 
417,  32  N.  E.  135 ;  Id.,  60  Hun,  324,  15  N.  Y.  Supp.  41). 

A  mere  charge  on  the  books  of  the  company,  without  any  ben- 
efit accruing  to  the  insiirer  therefrom,  will  not  operate  as  a  waiver 
of  facts  rendering  the  policy  of  no  effect  (McElroy  v.  British  Amer- 
ica Assur.  Co.  [C.  C]  88  Fed.  863).  And  where  a  separate  con- 
tract was  indorsed  on  an  open  policy,  the  acceptance  of  premiums 
on  the  policy  itself  was  not  a  waiver  of  a  forfeiture  of  the  indorsed 
contract,  incurred  by  a  violation  of  its  terms  (Palmer  v.  Factors'  & 
Traders'  Ins.  Co.,  33  La.  Ann.  1336).  So,  also,  where  it  was  held 
that  a  sale  by  one  partner  of  his  interest  in  the  firm  to  which  the 
policy  was  issued  did  not  affect  the  insurance  on  the  other  part- 
ner's interest,  it  was  further  held  that  the  subsequent  acceptance 
of  the  premium  from  the  remaining  partner  did  not  constitute  a 
waiver  of  the  forfeiture  as  to  the  interest  sold.  The  remaining 
partner  was  bound  to  pay  the  premium  in  order  to  keep  the  insur- 
ance alive  on  his  interest,  and  its  acceptance  could  not  therefore  be 
taken  as  an  evidence  of  waiver.  (Shuggart  v.  Lycoming  Fire  Ins. 
Co.,  55  Cal.  408.)  A  similar  principle  has  been  applied  to  the  ac- 
ceptance of  subsequent  premiums,  on  property  left  after  the  loss 
to  defeat  recovery  for  which  the  forfeiture  was  claimed  (Ward  v. 
Lebanon  Mut.  Ins.  Co.,  10  Wkly.  Notes  Cas.  [Pa.]  518). 
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Where  either  by  the  contract  itself  (Bready  v.  Farmers'  Mut. 
Fire  Ins.  Soc,  15  Montg.  Co.  Law  Rep'r  [Pa.]  43),  or  the  under- 
standing of  the  parties  (Northwestern  Mut.  Life  Ins.  Co.  v.  Amer- 
man,  119  III.  329,  10  N.  E.  225,  59  Am.  Rep.  799,  reversing  16  111. 
App.  528),  the  insurance  is  to  be  suspended  while  certain  risks  con- 
tinue, the  payment  of  a  premium  to  keep  the  policy  alive  will  not 
amount  to  a  waiver  so  as  to  afford  protection  during  such  period. 
Nor  does  any  waiver  arise  where  the  insured  knows,  at  the  time 
he  makes  the  payment,  that  the  company  intends  to  insist  on  the 
forfeiture. 

Schlmp  V.  Cedar  Rapids  Ins.  Co.,  124  111.  354,  16  N.  E.  229,  affirming  26 
111.  App.  254;  Farmers'  Mut.  Fire  Ins.  Co.  v.  Hull,  77  Md.  498,  27 
Atl.  169.  See,  also,  Continental  Ins.  Co.  v.  Coons,  14  Ky.  Law  Eep. 
110,  where  the  agent  accepting  the  premium  informed  insured  that 
he  had  nothing  to  do  with  the  cause  of  the  forfeiture.  ' 

Notice  of  an  assessment  given  to  the  insured  by  mistake,  after  a 
forf eitvire,  will  not  amount  to  a  waiver. 

Elliott  V.  Lycoming  County  Mut.  Ins.  Co.,  66  Pa.  22,  5  Am.  Rep.  323; 
Agnew  V.  Farmers'  Mutual  Protective  Fire  Ins.  Co.,  95  Wis.  445, 
70  N.  W.  554. 

And  this  is  true  though  the  assessment  so  levied  is  actually  paid. 

Diehl  V.  Adams  County  Mut.  Ins.  Co.,  58  Pa.  443,  98  Am.  Dec.  302; 
Southern  Mut.  Ins.  Co.  v.  Yates,  28  Grat  (Va.)  585 ;  Ryan  v.  Rock- 
ford  Ins.  Co.,  85  Wis.  573,  55  N.  W.  1025. 

It  has  been  held  that  a  waiver  of  misrepresentations  will  arise 
from  an  acceptance  of  premiums,  though  the  insured  knew  the 
statements  were  false,  and  made  them  to  deceive  the  company 
and  obtain  the  policy  (Sun  Life  Ins.  Co.  v.  Phillips  [Tex.  Civ. 
App.]  70  S.  W.  603).  But  an  acceptance  of  dues,  and  a  re- 
instatement, issued  to  a  member  of  a  mutual  benefit  association 
when  she  was  in  a  dying  condition,  was  in  Royal  Highlanders  v. 
Scovill,  66  Neb.  213,  92  N.  W.  206,  held  to  be  void  and  of  no  effect. 
The  insured,  as  a  member,  was  bound  to  know  that  her  good  health 
was  a  condition  precedent  to  her  reinstatement,  and  she  could  not 
have  been  acting  in  good  faith  in  tendering  her  dues  at  such  a  time. 

In  connection  see  Barnett  v.  Farmers'  Mut.  Fire  Ins.  Co.,  115  Mich.  247, 
73  N.  W.  372,  where  it  was  said  that  an  acceptance  of  an  assess- 
ment, even  though  levied  to  pay  for  the  loss  itself,  would  not  estop 
the  company  to  set  up  the  defense  that  insured  burned  his  property. 


ACCEPTANCE  AND  BBTBNTION  OF  PKBMIDMS. 


2689 


(c)    Acceptance  of  preminms  earned  or  due,  though  forfeiture  be  en- 
forced. 

Where,  by  the  terms  of  the  contract  or  the  charter  of  the  com- 
pany, it  is  evident  that  it  was  not  in  the  contemplation  of  the  par- 
ties that  the  insured  should  be  relieved  from  the  payment  of  future 
assessments  by  acts  on  his  part  forfeiting  his  insurance,  the  ac- 
ceptance of  such  assessments  by  the  company  will  not  constitute  a 
waiver. 

Philbrook  v.  New  England  Mut.  Ins.  Co.,  37  Me.  137;  Neely  v.  Onon- 
daga County  Mut.  Ins.  Co.,  7  Hill  (N.  Y.)  49;  Joliffe  v.  Madison 
Mut.  Ins.  Co.,  39  Wis.  Ill,  20  Am.  Rep.  35.  See,  also.  Smith  v. 
Saratoga  County  Mut.  Fire  Ins.  Co.,  3  Hill  (N.  X.)  508. 

Nor  is  the  company  estopped  by  the  acceptance  of  assessments 
earned  before  the  forfeiture. 

Farmers'  Mut.  Fire  Ins.  Co.  v.  Hull,  77  Md.  498,  27  Atl.  169;  Barnett 
V.  Farmers'  Mut.  Fire  Ins.  Co.,  115  Mich.  247,  73  N.  W.  372 ;  Wltte 
V.  Western  Mut.  Fire  Ins.  Co.,  1  Mo.  App.  188;  Smith  v.  Saratoga 
County  Mut.  Fire  Ins.  Co.,  3  Hill  (N.  Y.)  508. 

This  rule  is  not  affected  by  the  fact  that  the  assessment  included  losses 
subsequent  to  the  forfeiture,  the  company  at  all  times  insisting  on 
the  forfeiture  (Farmers'  Mut.  Fire  Ins.  Co.  v.  Hull,  77  Md.  498,  27 
Atl.  169). 

But,  in  the  absence  of  testimony  to  the  contrary,  it  will  be  presumed 
that  an  assessment  levied  after  a  forfeiture  was  also  earned  after 
such  event  (Witte  v.  Western  Mut.  Fire  Ins.  Co.,  1  Mo.  App.  188). 

The  same  principle  would  seem  applicable  to  the  case  of  a  de- 
ferred payment  of  an  entire  premium  for  a  specified  period.  If,  in 
the  absence  of  cancellation,  the  entire  premium  is  to  be  considered 
as  earned  when  the  risk  attaches,  there  would  seem  to  be  no  reason 
why  the  company  should  not  collect  the  premium,  though  subse- 
quent to  the  issuance  of  the  policy,  and  prior  to  the  acceptance  of 
the  premium,  the  insured  has  by  a  violation  of  the  contract  for- 
feited the  insurance. 

Schimp  V.  Cedar  Rapids  Ins.  Co.,  124  111.  354,  16  N.  E.'229;  Burner's 
Adm'r  v.  German-Americaji  Ins.  Co.,  103  Ky.  370,  45  S.  W.  109; 
German  Ins.  Co.  of  Freeport  v.  Emporia  Mut.  Loan  &  Savings 
Ass'n,  9  Kan.  App.  803,  59  Pac.  1092.  In  Smith  v.  Continental  Ins. 
Co.,  6  Dak.  433,  43  N.  W.  810,  this  rule  was  adopted  under  a  policy 
and  a  statute  !■  expressly  providing  that  the  whole  premium  should 
be  considered  as  earned.    And  a  recent  Iowa  case  (Rundell  &  Hough 

1  Civil  Code  Dak.  §§  1541,  1544. 
B.B.lNB.— 169 
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V.  Anchor  Fire  Ins.  Co.,  101  N.  W.  517)  contains  a  dictum  adopting 
the  rule,  though  it  is  pointed  out  that  the  case  was  in  fact  stronger 
for  insurer,  the  defense  being  a  forfeiture  after  the  loss. 

Other  cases,  however,  have  adopted  the  contrary  rule,  though  in 
most  of  them  other  points  are  emphasized  than  the  mere  acceptance 
of  the  earned  premiums. 

Bloom  V.  State  Ins.  Co.,  94  Iowa,  359,  62  N.  W.  810  (stating  that  in 
Iowa  waiver  need  not  be  based  on  estoppel) ;  Mechanics'  &  Traders' 
Ins.  Co.  V.  Smith,  79  Miss.  142,  30  South.  362 ;  Schroeder  v.  Spring- 
field Fire  &  Marine  Ins.  Co.,  .51  S.  C.  180,  28  S.  E.  371 ;  Phenix  Ins. 
Co.  V.  Boyer,  1  Ind.  App.  329,  27  N.  E.  628  (emphasizing  that  insured 
was  deceived  by  being  led  to  believe  that  his  property  was  pro- 
tected) ;  German- American  Ins.  Co.  v.  Sanders,  17  Ind.  App.  134, 
46  N.  E.  535  (emphasizing  the  insurer's  right  to  cancellation). 

Obviously  the  collection  of  a  deferred  premium  from  an  assignee 
will  be  a  waiver  of  any  objections  to  the  assignment. 

Northam  v.  International  Ins.  Co.,  61  N.  Y.  Supp.  45,  45  App.  Div.  177, 
affirmed  without  opinion  165  N.  Y.  666,  59  N.  E.  1127 ;  German  Ins. 
Co.  V.  Orr,  56  111.  App.  637. 

(d)    Retention  of  premium  unearned  at  tlie  time  of  forfeiture. 

It  has  been  held  that  the  mere  retention  of  a  premium  note  with 
knowledge  before  loss  of  a  mistake  in  the  application  will  render  it 
at  least  questionable  whether  the  company  can  avail  itself  of  the 
mistake  to  defeat  a  recovery  (Anson  v.  Winnesheik  Ins.  Co.,  23 
Iowa,  84).  So,  also,  a  setting  up  of  a  premiuni  note  as  a  counter- 
claim has  been  deemed  a  waiver  of  a  misrepresentation  in  the  appli- 
cation (Johnson  v.  Dakota  F.  &  M.  Ins.  Co.,  1  N.  D.  167,  45  N.  W. 
799).  And  some  of  the  cases  hold  that  the  retention  after  loss,  with 
knowledge  first  then  obtained  of  a  forfeiture  or  avoidance,  of  a  pre- 
mium or  assessment  unearned  at  the  time  of  such  forfeiture  or 
avoidance  may  operate  as  a  waiver  of  the  defense,  the  same  as 
though  the  money  had  been  originally  accepted  with  such  knowl- 
edge. 

Hoxie  V.  Home  Ins.  Co.,  32  Conn.  21,  85  Am.  Dec.  240;  New  York  Life 
Ins.  Co.  V.  Baker,  83  Fed.  647,  27  C.  C.  A.  658;  Schreiber  v.  Ger- 
man-American Hail  Ins.  Co.,  43  Minn.  367,  45  N.  W.  708 ;  New  Jer- 
sey Rubber  Co.  v.  Commercial  Union  Assur.  Co.,  64  N.  J.  Law,  580, 
46  Atl.  777,  affirming  judgment  64  N.  J.  Law,  51,  44  Atl.  848 ;  Com- 
mercial Assur.  Co.  V.  New  Jersey  Rubber  Co.,  61  N.  J.  Eq.  446, 
49  Atl.  155;    Frasier  v.  New  Zealand  Ins.  Co.,  39  Or.  342,  64  Pac. 
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814.  See,  also,  Floyd  v.  Prudential  Ins.  Co.,  72  Mo.  App.  45b,  gov- 
erned by  a  statute  specially  requiring  the  return  of  premiums  as  a 
prerequisite  to  a  defense  based  on  misrepresentations. 
This  doctrine  would  seem  particularly  applicable  where  the  assess- 
ment retained  was  levied  to  meet  the  loss  contested  (Kingston  Mut. 
Co.  Fire  &  Lightning  Ins.  Co.  v.  Olmstead,  68  111.  App.  111).  In 
Hanover  Fire  Ins.  Co.  v.  Bohn,  48  Neb.  743,  67  N.  W.  774,  58  Am. 
St.  Rep.  719,  the  retention  of  the  premium  was  mentioned  as  one 
of  the  facts  showing  waiver  after  loss.  And  see  In  connection 
Himely  v.  South  Carolina  Ins.  Co.,  1  Mill,  Const.  (S.  C.)  154,  12  Am. 
Dec.  623,  where  the  court  refused  to  sustain  the  waiver  only  be- 
cause the  insured  had  been  guilty  of  actual  fraud. 

Other  cases,  however,  support  the  doctrine  that  while  the  insured 
is  entitled  to  recover  any  premium  paid  on  a  policy  which  never  at- 
tached on  account  of  a  breach  of  an  affirmative  warranty,  yet  the 
retention,  after  loss,  of  such  a  premium,  or  of  an  assessment  un- 
earned before  forfeiture,  with  knowledge  of  the  breach,  will  not  es- 
top the  insurer  from  asserting  the  avoidance  or  forfeiture  as  a  de- 
fense. The  theory  of  these  cases  is  that  the  status  of  the  parties  to 
the  contract  is  fixed  by  the  loss,  and,  if  the  insured  was  not  entitled 
to  recover  under  his  contract  at  that  time,  the  mere  retention  of  the 
premium  will  not  give  him  such  right. 

Georgia  Home  Ins.  Co.  v.  Rosenfield,  95  Fed.  358,  37  C.  C.  A.  96 ;  Austin 
v.  Mutual  Reserve  Fund  Ldfe  Ass'n  (C.  C.)  132  Fed.  555 ;  Houdeck 
V.  Merchants'  &  Bankers'  Ins.  Co.,  102  Iowa,  303,  71  N.  W.  354; 
Thompson  v.  Travelers'  Ins.  Co.,  11  N.  D.  274,  91  N.  W.  75 ;  Thomp- 
son V.  Travelers'  Ins.  Co.  (N.  D.)  101  N.  W.  900 ;  Dowd  v.  American 
Fire  Ins.  Co.,  48  Hun,  619,  1  N.  Y.  Supp.  31. 

United  States  Life  Ins.  Co.  v.  Smith,  92  Fed.  503,  34  C.  C.  A.  506,  and 
Higgle  V.  American  Lloyd's  (D.  C.)  14  Fed.  143,  are  similarly  de- 
cided. But  it  should  be  noted  that  in  such  cases  there  was  in  fact 
a  tender  made  of  the  premium.  It  might  also  be  noted  that  the 
holding  in  the  Houdeck  Case  was  based  on  cases  in  which  at  least  a 
portion  of  the  premium  retained  had  been  earned  before  the  forfei- 
ture. Of  course,  no  waiver  will  arise  where  there  Is  a  willingness 
at  all  times  on  the  part  of  the  company  to  account  for  the  money 
(Fraser  v.  iEtna  Life  Ins.  Co.,  114  Wis.  510,  90  N.  W.  476). 

(e)   Betention   of  preminm   earned  or   due,  thongh   forfeiture  be   en- 
forced. 

Whatever  the  correct  rule  may  be  as  to  the  effect  of  the  reten- 
tion of  a  premium  where  knowledge  of  the  breach  was  first  ob- 
tained after  loss,  such  premium  having  been  unearned  at  the  time 
of  the  forfeiture,  the  courts  are  agreed  in  holding  that  in  the  absence 
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of  anything  to  indicate  a  contrary  intent  the  retention  under  such 
circumstances  of  a  premium  for  which  the  risk  had  attached  at  the 
time  of  the  forfeiture  will  not  amount  to  a  waiver. 

Alabama  State  Mut.  Assur.  Co.  v.  Long  Clothing  &  Shoe  Co.,  123  Ala. 
667,  26  South.  655 ;  A.  M.  Todd  Co.  v.  Farmers'  Mut.  Fire  Ins.  Co. 
(Mich.)  100  N.  W.  442 ;  Sitler  v.  Spring  Garden  Mut.  Fire  Ins.  Co., 
18  Pa.  Super.  Ct.  148;  Norris  v.  Hartford  Fire  Ins.  Co.,  55  S.  C. 
450,  33  S.  B.  566,  74  Am.  St.  Rep.  765;  Pearlstine  v.  Westchester 
Fire  Ins.  Co.,  70  S.  C.  75,  49  S.  E.  4.  See,  also,  Robinson  v.  .^Etna 
Fire  Ins.  Co.,  34  South.  18,  135  Ala.  650,  where  insured  insisted 
that  the  company  should  not  have  retained  the  portion  of  the  pre- 
mium unearned  at  the  time  of  the  loss. 

But  the  authorities  are  not  agreed  as  to  the  effect  of  the  reten- 
tion of  an  earned  assessment,  or  a  premium  the  risk  for  which  had 
attached  at  the  time  of  the  forfeiture,  where  knowledge  of  the  for- 
feiture was  obtained  prior  to  the  loss.  Some  of  the  cases  hold  to  the 
doctrine  that,  in  the  absence  of  a  surrender  or  cancellation  by  the 
insured,  the  insurer,  under  such  circumstances,  is  entitled  to  retain 
the  whole  of  the  premium. 

Harris  &  Cole  Bros.  v.  The  Royal  Canadian  Ins.  Co.,  53  Iowa,  236,  5 
N.  W.  124;  Harle  v.  Council  Bluffs  Ins.  Co.,  71  Iowa,  401,  32  N. 
W.  396;  Phoenix  Ins.  Co.  v.  Stevenson,  78  Ky.  150;  Medley  v.  Ger- 
man Alliance  Ins.  Co.  (W.  Va.)  47  S.  B.  101 ;  Keith  v.  Royal  Ins. 
Co.  of  Liverpool,  117  Wis.  531,  94  N.  W.  295. 

But  in  other  cases  it  has  been  held  that,  since  the  company  has 
a  right  to  cancel  the  policy  at  any  time  on  returning  the  unearned 
portion  of  the  premium,  its  failure  so  to  do  after  knowledge  of  the 
forfeiture  will  amount  to  a  waiver  thereof  and  a  ratification  of  the 
continuing  insurance.  It  should,  however,  be  noted  that  in  almost 
all  such  cases  there  is  present,  aside  from  the  retention  of  the  pre- 
mium, some  other  element  of  waiver  or  estoppel,  such  as  the  mis- 
leading of  insured  into  believing  that  he  has  insurance,  when  if  the 
contract  as  written  were  enforced  he  would  be  deprived  of  such 
protection. 

Illinois  Fire  Ins.  Co.  v.  Stanton,  57  111.  354 ;  North  British  &  Mercantile 
Ins.  Co.  V.  Steiger,  26  111.  App.  228,  affirmed  124  111.  81,  16  N.  B. 
95 ;  Home  Ins.  Co.  v.  Marple,  1  Ind.  App.  411,  27  N.  B.  633. 

Frequently,  indeed,  cases  of  this  nature  turn  on  special  circum- 
stances rather  than  general  rules.  Obviously,  for  example,  there 
can  be  no  waiver  where  there  was  other  property  not  affected  by 
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the  forfeiture,  and  it  was  impossible  to  tell  what  part  of  the  pre- 
mium retained  should  be  appropriated  thereto  (Miller  v.  Insurance 
Co.  of  North  America,  106  Mo.  App.  205,  80  S.  W.  330).  And  as 
a  further  reason  for  denying  the  claim  of  waiver  in  that  case,  the 
court  pointed  out  that  the  insured  stated  that  she  intended  to  trans- 
fer the  insurance  or  get  new  insurance,  and  to  use  the  unearned 
premium  in  that  way.  So,  also,  in  Stephens  v.  Phoenix  Assur. 
Co.,  85  111.  App.  671,  it  was  held  that  a  retention  of  a  premium  in 
case  of  vacancy  would  not  constitute  a  waiver  of  the  condition  while 
the  premises  were  so  vacant.  The  breach  might  have  ceased  at 
any  time,  and  insured  could  not  complain  that  the  company  had  not 
chosen  to  exercise  its  right  of  forfeiture  while  the  breach  continued. 
But  where  it  is  provided  by  the  contract  that  if  the  policy  be- 
comes void,  "the  premium  having  been  actually  paid,"  the  unearned 
portion  of  the  premium  shall  be  returned,  a  failure  so  to  do  will 
operate  as  a  waiver  of  the  forfeiture  (Horton  v.  Home  Ins.  Co.,  122 
N.  C.  498,  29  S.  E.  945,  65  Am.  St.  Rep.  717).  And  this  is  true 
though  the  premium  is  not  paid  or  knowledge  of  the  forfeiture  ob- 
tained until  after  the  fire  (Mississippi  Fire  Ass'n  v.  Dobbins,  81 
Miss.  630,  33  South.  506).  And  where  the  acceptance  of  the  pre- 
mium after  loss  and  the  knowledge  of  the  forfeiture  were  within  a 
few  hours  of  each  other,  and  the  agent  with  full  power  to  cancel 
the  policy  refrained  from  doing  so,  but  retained  the  whole  premium 
and  furnished  blank  proofs  of  loss,  it  was  held  that  such  actions 
taken  together  estopped  the  company  from  insisting  on  the  for- 
feiture (Mississippi  Home  Ins.  Co.  v.  Dobbins,  81  Miss.  623,  33 
South.  504). 

(f)    Offer  to  return  preminins. 

It  being  conceded  that  the  company  cannot  retain  the  premium 
and  insist  on  the  forfeiture,  the  question  sometimes  arises  as  to 
how  soon  an  offer  to  return  must  be  made.  A  delay  of  a  year  has 
been  held  too  long  (New  York  Life  Ins.  Co.  v.  Baker,  83  Fed.  647, 
27  C.  C.  A.  658,  affirming  [C.  C]  77  Fed.  550).  As  has  a  delay  of 
four  months  and  until  the  commencement  of  the  action  (Frasier  v. 
New  Zealand  Ins.  Co.,  39  Or.  342,  64  Pac.  814).  Mechanics'  & 
Traders'  Ins.  Co.  v.  Smith,  79  Miss.  142,  30  South.  362,  supports  the 
doctrine  that  a  tender  of  the  premium  into  court  after  its  accept- 
ance with  knowledge  of  the  breach  is  too  late  to  render  the  breach 
available  as  a  defense. 
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But  where  the  action  was  commenced  soon  after  demand  was 
made  on  the  company,  an  offer  to  allow  judgment  for  the  amount  of 
the  premium  was  deemed  sufficient  to  prevent  a  waiver  (Harris  v. 
Equitable  Life  Assur.  Soc,  64  N.  Y.  196,  affirming  6  Thomp.  &  C. 
108).  And  of  course  a  tender  made  as  soon  as  knowledge  was 
obtained  of  the  payment  was  sufficient,  though  such  knowledge  was 
not  obtained  until  the  time  of  the  trial  (United  States  Life  Ins. 
Co.  V.  Smith,  92  Fed.  503,  34  G.  C.  A.  506).  So,  also,  where  the 
premiums  are  held  with  a  willingness  at  all  times  to  account  there- 
for, their  retention,  even  to  the  close  of  the  trial,  will  not  amount 
to  a  waiver  (Fraser  v.  ^tna  Life  Ins.  ^o.,  114  Wis.  510,  90  N.  W. 
476).  A  return  of  a  premium  on  a  life  policy  within  11  days  after 
learning  that  insured  was  dead  when  the  premium  was  paid  has 
been  held  to  prevent  a  waiver  from  arising  (Bennecke  v.  Con- 
necticut Mut.  Life  Ins.  Co.,  105  U.  S.  355,  26  L.  Ed.  990).  And  in 
Higgie  v.  American  Lloyd's  (D.  C.)  14  Fed.  143,  it  was  held  that 
where  the  knowledge  of  the  avoidance  of  a  marine  policy  was  not 
obtained  until  after  the  loss  the  payment  of  the  money  into  court 
was  sufficient, 

(g)   Knoirledge  of  forf eitare  or  avoidance. 

No  waiver  of  a  forfeiture  or  avoidance  arises  from  an  acceptance 
or  retention  of  a  premium  unless  the  insurer  at  the  time  of  such 
action  on  its  part  had  knowledge  of  the  facts  authorizing  the  for- 
feiture or  avoidance.* 

Reference  may  be  made  to  the  following  cases  of  property  insurance: 
Hoxie  V.  Home  Ins.  Co.,  32  Conn.  21,  85  Am.  Dec.  240 ;  Houdeck  v. 
Merchants'  &  Bankers'  Ins.  Co.,  102  Iowa,  303,  71  N.  W.  354 ;  Kahler 
V.  Iowa  State  Ins.  Co.,  106  Iowa,  380,  76  N.  W.  734;  Gardiner  v. 
Piscataquis  Mut.  Fire  Ins.  Co.,  38  Me.  439;  Reynolds  v.  Mutual 
Fire  Ins.  Co.,  34  Md.  280,  6  Am.  Rep.  337 ;  A.  M.  Todd  Co.  v.  Farm- 
ers' Mut.  Ins.  Co.  (Mich.)  100  N.  W.  442;  Schreiber  v.  German- 
American  Hail  Ins.  Co.,  43  Minn.  367,  45  N.  W.  708 ;  Diehl  v.  Adams 
County  Mut.  Ins.  Co.,  58  Pa.  443,  98  Am.  Dec.  302;  Hazard  v. 
Franklin  Mut.  Fire  Ins.  Co.,  7  R.  I.  429 ;  McLeary  v.  Orient  Ins.  Co. 
(Tex.  Civ.  App.)  32  S.  W.  583 ;  Allen  v.  Vermont  Mut.  Fire  Ins.  Co., 
12  Vt.  366;  Ritchie  County  Bank  v.  Firemen's  Ins.  Co.  (W.  Va.) 
47  S.  E.  94 ;    Shuggart  v.  Lycoming  Fire  Ins.  Co.,  55  Cal.  40& 

In  the  following  cases  it  was  applied  to  life  insurance:  Globe  Mut 
Life  Ins.  Co.  v.  Wolff,  95  U.  S.  326,  24  L.  Ed.  387;    Northwestern 


2  As   to   what   constitutes   knowledge      knowledge  to  the  company,  see  ante,  p. 
and    the    imputability    of    the    agent's      2316. 
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Aid  Ass'n  V.  Bodurtha,  23  Ind.  App.  121,  53  N.  E.  787,  77  Am.  St. 
Rep.  414;  Finch  v.  Modern  Woodmen  of  America,  113  Mich.  646, 
71  N.  W.  1104;  Thompson  v.  Travelers'  Ins.  Co.,  11  N.  D.  274,  91 
N.  W.  75;  Thompson  v.  Travelers'  Ins.  Co.  (N.  D.)  101  N.  W.  900; 
Dunn  V.  Merrimack  County  Odd  Fellows'  Mut.  Relief  Ass'n,  68 
N.  H.  365,  44  Atl.  484;  Britton  v.  Mutual  Ben.  Life  Ins.  Co.,  3 
Thomp.  &  C.  (N.  Y.)  442;  Fraser  v.  .SJtna  Ldfe  Ins.  Co.,  114  Wis.  510, 
90  N.  W.  476. 

Nor  will  any  waiver  as  to  a  prior  forfeiture  arise  where  a  life 
company  accepts  premiums  without  knowledge  of  insured's  death 
(Bennecke  v.  Connecticut  Mut.  Life  Ins.  Co.,  105  U.  S.  355,  26  L. 
Ed.  990)  or  serious  illness  (Globe  Mut.  Life  Ins.  Co.  v.  Wolfif,  95 
U.  S.  326,  24  L.  Ed.  387)  at  the  time  the  premium  is  paid.  And 
where  at  the  time  of  the  issuance  of  a  fire  policy  it  was  understood 
that  the  building  was  only  to  remain  vacant  for  a  short  time,  the 
acceptance  of  the  premium  was  held  not  to  amount  to  a  waiver  of  a 
permanent  vacancy  (Germania  Fire  Ins.  Co.  v.  Klewer,  129  111.  599, 
22  N.  E.  489,  reversing  27  111.  App.  590). 

Where  reliance  is  placed  on  the  acceptance  of  the  premium  as  a 
waiver,  it  is  necessary  that  the  forfeiture  shall  have  been  known  at 
the  time  the  duly  authorized  agent  accepted  the  money.  Knowl- 
edge subsequently  acquired,  though  before  the  transfer  of  the  money 
to  the  home  office,  is  not  sufficient  (Alspaugh  v.  British-American 
Ins.  Co.,  121  N.  C.  290,  28  S.  E.  415). 

(h)   Form  of  uraiver— Agency. 

The  doctrine  that  a  waiver  arises  from  the  acceptance  or  retention 
of  a  premium  with  knowledge  of  an  avoidance  or  forfeiture  neces- 
sarily implies  that  such  a  waiver,  founded  as  it  is  on  estoppel,  need 
not  be  evidenced  by  a  writing.  The  courts  in  discussing  this  doc- 
trine have  not  drawn  any  distinction  between  a  waiver  or  estoppel 
arising  at  the  time  of  the  issuance  of  the  policy  and  one  based  on 
subsequent  events,  and  it  is  not  deemed  necessary  at  this  point  to 
again  cite  the  cases  supporting  the  general  rule. 

In  Bevin  v.  Connecticut  Mut  Life  Ins.  Co.,  23  Conn.  244,  parol  evidi^nc*; 
was  held  admissible  to  show  an  acceptance  of  a  premium  with 
knowledge  that  the  terms  of  a  permit  or  waiver  which  had  been 
Indorsed  on  the  policy  had  not  been  followed. 

Nor  does  it  make  any  difference  that  it  is  provided  in  the  policy 
that  any  waiver  of  its  conditions  must  be  in  writing  or  indorsed  on 
the  policy.    Waiver  by  the  acceptance  of  a  premium  is   not  based 
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upon  contract,  but  on  an  estoppel  of  the  company  to  insist  on  con- 
ditions of  the  policy  inconsistent  with  the  acceptance  or  retention 
of  the  premium. 

Hennessy  v.  Metropolitan  Life  Ins.  Co.,  74  Conn.  699,  52  Atl.  490;  Story 
V.  Hope  Ins.  Co.,  37  La.  Ann.  254 ;  Pollock  v.  German  Fire  Ins.  Co., 
127  Mich.  460,  86  N.  W.  1017 ;  second  appeal  132  Mich.  225,  93  N.  W. 
436 ;  Burdick  v.  Security  Life  Ass'n,  77  Mo.  App.  629 ;  Phenix  Ins. 
Co.  V.  Covey,  41  Neb.  724,  60  N.  W.  12;  Hibernia  Ins.  Co.  v.  Male- 
vlnsky,  6  Tex.  Civ.  App.  81,  24  S.  W.  804. 

In  the  absence  of  special  stipulations  restricting  the  powers  of 
agents,  the  knowledge  of  an  agent  having  power  to  issue  policies 
and  collect  premiums,  followed  by  the  acceptance  of  a  premium, 
will  be  sufficient  to  amount  to  a  waiver. 

Hartford  Fire  Ins.  Co.  v.  Orr,  56  111.  App.  629 ;  German  Ins.  Co.  v.  Orr. 
56  111.  App.  637 ;  Breckinridge  v.  American  Central  Ins.  Co.,  87  Mo. 
62 ;  Barnard  v.  National  Fire  Ins.  Co.,  38  Mo.  App.  106 ;  Franklin 
V.  Atlantic  Fire  Ins.  Co.,  42  Mo.  456;  Weed  v.  London  &  L.  Fire 
Ins.  Co.,  116  N.  Y.  106,  22  N.  E.  229 ;  Carroll  v.  Charter  Oak  Ins. 
Co.,  38  Barb.  (N.  Y.)  402,  second  appeal  10  Abb.  Prac.  N.  S.  166, 
alfirming  40  Barb.  292 ;  Alspaugh  v.  British-American  Ins.  Co.,  121 
N.  C.  290,  28  S.  E.  415 ;  Schroeder  v.  Springfield  Fire  &  Marine  Ins. 
Co.,  51  S.  C.  180,  28  S.  E.  371 ;  Hibernia  Ins.  Co,  v.  Malevinsky,  6 
Tex.  Civ.  App.  81,  24  S.  W.  804;  Carrigan  v.  Lycoming  Fire  Ins. 
Co.,  53  Vt.  418,  38  Am.  Rep.  687;  Miner  v.  Phoenix  Ins.  Co.,  27 
Wis.  693,  9  Am.  Rep.  479. 

In  Continental  Ins.  Co.  v.  Ruckman,  127  111.  364,  20  N.  E.  77,  11  Am. 
St.  Rep.  121,  transactions  completed  by  a  subagent  employed  to  do 
office  work,  solicit  insurance,  and  collect  premiums  were  held  suffi- 
cient. In  Mechanics'  &  Traders'  Ins.  Co.  v.  Smith,  79  Miss.  142,  30 
South.  362,  reliance  was  placed  on  the  ratification  of  the  local 
agent's  acts  by  a  special  agent  and  adjuster.  And  in  Northam  v. 
International  Ins.  Co.  of  New  York,  45  App.  Div.  177,  61  N.  Y. 
Supp.  45,  affirmed  (mem.)  165  N.  Y.  666,  59  N.  E.  1127,  emphasis  was 
placed  on  the  authority  of  the  agent  to  consent  to  the  transfer  which 
It  was  Insisted  forfeited  the  policy. 

A  life  policy  is  frequently  issued  from  the  home  office,  but  here, 
too,  it  is  commonly  held  that  authority  of  an  agent  to  collect  pre- 
miums is  sufficient  to  make  valid  a  waiver  by  the  acceptance  of 
premiums. 

Metropolitan  Life  Ins.  Co.  v.  Sullivan,  112  111.  App.  500;  Metropolitan 
Life  Ins.  Co.  v.  Quandt,  69  111.  App.  649;  Germania  Ins.  Co.  v. 
Rudwig,  80  Ky.  223,  3  Ky.  Law  Rep.  712;  Schmidt  v.  Charter 
Oak  Life  Ins.  Co.,  2  Mo.  App.  339;  .aDtna  Life  Ins.  Co.  v.  Hanna, 
81  Tex.  487,  17  S.  W.  35 ;    Northwestern  Mut.  Life  Ins.  Co.  v.  Free- 
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man,  19  Tex.  Civ.  App.  632,  47  S.  W.  1025;  Sun  Life  Ins.  Co.  v. 
Phillips  (Tex.  Civ.  App.)  70  S.  W.  603.  See,  also,  Wiberg  v.  Minne- 
sota Scandinavian  Relief  Ass'n,  73  Minn.  297,  76  N.  W.  37. 

It  has  been  held  that  a  waiver  of  a  forfeiture  of  a  benefit  certifi- 
cate will  arise  where  a  local  lodge  or  its  officer  having  authority  to 
collect  premiums  does  so  with  knowledge  of  facts  which  would  ren- 
der the  policy  void. 

Alexander  v.  Grand  Lodge  A.  O.  U.  W.,  119  Iowa,  519,  93  N.  W.  508; 
Coverdale  v.  Royal  Arcanum,  193  111.  91,  61  N.  E.  915,  reversing  93 
111.  App.  373. 

But  other  cases  have  held  that,  since  the  secretary  of  a  local 
lodge  has  no  power  to  waive  a  forfeiture,  his  actions  in  accepting 
premiums  cannot  have  that  effect. 

Royal  Highlanders  v.  Scovill,  66  Nob.  213,  92  N.  W.  206 ;  State  ex  rel. 
Young  V.  Temperance  Benevolent  Ass'n,  42  Mo.  App.  485.  In  Swett 
V.  Citizens'  Mut  Relief  Soc,  78  Me.  541,  7  Atl.  394,  a  voluntary  asso- 
ciation, whose  rules  prohibited  the  admission  of  any  one  over  60 
years  of  age,  having  been  formed  into  a  corporation,  It  was  held 
that  the  treasurer  of  the  corporation  had  no  power  by  accepting 
premiums  to  validate  the  insurance  of  one  who  had  falsely  repre- 
sented his  age  as  below  60.  And  in  Dunn  v.  Merrimact  County  Odd 
Fellows'  Mut.  Relief  Ass'n,  68  N.  H.  365,  44  Atl.  484,  the  ignorance 
of  an  association  of  a  suspension  of  a  member  by  a  local  lodge  was 
held  to  prevent  a  waiver  by  the  acceptance  of  premiums  by  xhe  as- 
sociation. 

In  Germania  Life  Ins.  Co.  v.  Koehler,  168  111.  293,  48  N.  E.  297, 
61  Am.  St.  Rep.  108,  a  distinction  was  clearly  drawn  between  waiver 
by  the  acceptance  of  a  premium  by  an  agent  with  knowledge  of  the 
forfeiture  and  a  waiver  founded  on  the  imputability  of  the  agent's 
knowledge  to  the  company  and  the  subsequent  acceptance  by  the 
company  of  the  premium.  Though  it  be  conceded,  the  court  argued, 
that  no  waiver  could  arise  from  the  acceptance  of  a  premium  by 
an  agent  having  no  authority  to  waive,  yet  such  agent's  knowledge 
may  be  imputed  to  the  company  so  that  a  waiver  will  arise  from 
the  subsequent  acceptance  of  premiums  by  the  company.  In  many 
of  the  cases  already  cited  as  to  the  authority  of  the  agent  it  is 
difficult  to  tell  whether  the  decision  is  based  on  the  absolute  au- 
thority of  the  agent  or  the  imputability  of  his  knowledge ;  and  it 
would  seem  that,  in  the  absence  of  limitations  on  the  agent's  au- 
thority contained  in  the  policy,  the  result  would  generally  be  the 
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same.  But  where  there  is  a  policy  limitation  on  the  authority  of 
the  agent  the  different  theories  may  result  in  different  decisions. 
For  it  has  been  held  that  even  though  there  is  a  limitation  on  the 
power  of  the  agent  to  waive  a  forfeiture  so  that  no  waiver  will 
arise  from  the  acceptance  by  the  agent  of  a  premium  with  a  knowl- 
edge of  forfeiture,  yet  the  knowledge  of  the  agent  may  be  so  im- 
putable to  the  company  that  a  waiver  will  arise  from  the  subsequent 
acceptance  of  the  premium  by  the  company. 

Globe  Mut.  Life  Ins.  Co.  v.  Wolff,  95  U.  S.  326,  24  L.  Ed.  387 ;  McGurk 
V.  Metropolitan  Life  Ins.  Co.,  56  Conn.  528,  16  Atl.  263,  1  L.  R.  A. 
563.  In  Modern  Woodmen  of  America  v.  Colman  (Neb.)  94  N.  W. 
814,  and  Knights  of  Honor  v.  Davis,  26  Colo.  252,  58  Pae.  595,  the 
same  rule  was  applied  to  a  limitation  on  the  authority  of  the  clerk 
of  a  local  camp.  And  see,  also,  Burdick  v.  Security  Life  Ass'n,  77 
Mo.  App.  629,  where  it  is  difficult  to  tell  whether  the  decision  Is 
placed  on  the  imputability  of  the  agent's  knowledge  or  his  author- 
ity to  waive  in  spite  of  the  provision. 

In  Shuggart  v.  Lycoming  Fire  Ins.  Co.,  55  Cal.  408,  and  Ritchie  County 
Bank  v.  Firemen's  Ins.  Co.  (W.  Va.)  47  S.  E.  94,  it  was  held,  appar- 
ently without  reference  to  the  doctrine  of  the  imputability  of  the 
agent's  knowledge,  that  limitations  on  his  power  would  prevent  a 
waiver  by  the  acceptance  of  premiums  by  him.  But  it  should  be 
noted  that  In  the  Ritchie  Case  the  notes,  the  execution  and  payment 
of  which  was  claimed  as  a  waiver,  ran  to  the  agent  in  his  own  name, 
and  not  as  agent,  and  that  his  knowledge  of  the  forfeiture  was 
first  obtained  after  he  had  issued  the  policy." 

*  As   to    the   imputability   of   agent's       limitations  on  the  powers  of  agents,  set 
knowledge,   see   ante,   p.   2516.     As   to      ante,  p.  2497. 
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10,  ESTOPFEI.  AND  WAIVER  AS  TO   NONPAYMENT  OP  PBE- 
MIUMS   AND   ASSESSMENTS. 

(a>  Scope  of  discussion. 

(b)  Estoppel  by  acts  and  conduct  In  general. 

(c)  Custom  and  course  of  dealing. 

(d)  Same — Existence  of  and  reliance  on  custom  and  course  of  dealing. 

(e)  Same — Acceptance  under  provisions  of  contract  or  rules  of  insurer. 
(i)  Same — As  dependent  on  powers  of  agents. 

(g)  Same — Insurance  of  property. 

(h).  Acceptance  and  retention  of  specific  premium. 

(i)  Same — Authority  of  person  accepting  premium, 
(j)  Same — (Conditional  acceptance, 
(k)  Same — Insurance  of  property. 

(1)  Demand  for  specific  premium  after  default 
(m)  Same — Insurance  of  property. 

(n)  Retention  of  premium  note  and  enforcement  thereof, 
(o)  Same — Insurance  of  property, 
(p)  Demand  and  acceptance  of  subsequent  premiums  or  assessments  as 

waiver  of  prior  default, 
(q)  Same — Insurance  of  property. 

(a)  Scope  of  discussion. 

Among  the  practical  applications  of  the  general  rules  of  estoppel 
and  waiver  heretofore  discussed,  no  one  presents  questions  of 
greater  importance  and  interest  than  those  which  arise  when  it  is 
contended  that  the  insurer  has  waived  or  is  estopped  to  assert  a 
forfeiture  for  nonpayment  of  premiums.  It  is  the  purpose  of  this 
discussion  to  consider  briefly  the  application  of  the  general  rules 
of  estoppel  and  waiver  where  forfeitures  are  claimed  for  nonpay- 
ment of  premiums  with  a  special  reference  to  life  policies,  that  class 
of  contracts  being  regarded  as  presenting  the  most  important  il- 
lustrations of  the  rules.  The  cases  involving  insurance  of  prop- 
erty will,  however,  be  referred  to,  and,  so  far  as  they  present  any 
peculiar  features,  will  be  separately  discussed. 

(b)  Estoppel  by  acts  and  conduct  in  general. 

It  is  a  general  rule,  subject  to  modification  by  provisions  of  the 
contract  and  other  circumstances,  that  acts  or  conduct  of  the  in- 
surer or  its  authorized  agents  in  dealing  with  the  insured,  the  ef- 
fect of  which  is  to  mislead  the  latter  and  to  cause  him  to  believe 
that  forfeiture  for  nonpayment  of  premiums  will  not  be  insisted  on, 
estops   the  insurer  from   claiming  a  torieiture   on   that    ground 
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(Penn  Mut.  Life  Ins.  Co.  v.  Keach,  32  111.  App.  427,  affirmed  in 
134  111.  583,  26  N.  E.  106).  Thus  where  the  insured  has  been  in- 
formed that  prompt  payment  is  not  necessary,  but  that  an  indul- 
gence of  from  30  to  60  days  for  the  payment  of  premiums  would  be 
allowed,  the  insurer  has  been  held  to  be  estopped  to  assert  a  for- 
feiture for  nonpayment. 

Moore  v.  The  Order  of  Railroad  Conductors  of  America,  90  Iowa,  721, 
57  N.  W.  623;  iEtna  Life  Ins.  Co.  v.  Hartley,  24  Ky.  Law  Rep. 
^      57,  67  S.  W.  19,  68  S.  W.  1081. 

A  similar  principle  governed  Mackinnon  v.  Mutual  Fire  Ins.  Co.,  83 
Wis.  12,  53  N.  W.  19,  where  a  fire  policy  was  involved. 

So  where  the  secretary  of  a  mutual  benefit  association  stated  to 
the  insured  that  he  need  not  pay  his  assessments  until  certain 
charges  then  pending  against  him,  which,  if  true,  would  render  the 
policy  forfeitable,  were  disf)osed  of,  the  association  was  regarded 
as  bound  thereby  (Jones  v.  National  Mut.  Ben.  Ass'n,  2  S.  W.  447, 
8  Ky.  Law  Rep.  599).  But  it  has  been  held  in  Washington  (Nixon 
V.  Travelers'  Ins.  Co.,  65  Pac.  195,  25  Wash.  254)  that  the  state- 
ments of  the  agent  can  have  no  such  effect  if  the  contract  expressly 
provides  that  no  agent  has  power  to  waive  the  conditions  thereof ; 
and  the  same  principle  has  been  asserted  in  New  Jersey  (Kocher  v. 
Supreme  Council  Catholic  Benevolent  Legion,  52  L.  R.  A.  861,  65 
N.  J.  Law  649,  48  Atl.  544,  86  Am.  St.  Rep.  687),  though  the  rule 
prevailing  in  that  state  to  the  effect  that  there  can  be  no  waiver  by 
parol  probably  governed  the  case. 

Circulars,  the  effect  of  which  is  to  induce  the  insured  to  believe 
that  the  policies  of  the  company  are  nonforfeitable,  may  estop  the 
insurer  from  asserting  a  forfeiture. 

Robinson  v.  St.  Louis  Mut.  Life  Ins.  Co.,  20  Fed.  Cas.  1045;  Webster 
V.  New  England  Mut.  Life  Ins.  Co.,  21  D.  C.  227;  Home  Life  Ins. 
Co.  V.  Pierce,  75  111.  426 ;  United  States  Life  Ins.  Co.  v.  Ross,  159 
111.  476,  42  N.  B.  859,  reversing  57  111.  App.  98 ;  Steele  v.  St.  Louis 
Mut.  Life  Ins.  Co.,  3  Mo.  App.  207.  In  Fowler  v.  Metropolitan  Life 
Ins.  Co.,  5  L.  R.  A.  805,  116  N.  Y.  389,  22  N.  E.  576,  It  was  said  that 
there  was  no  evidence  that  insured  was  misled  by  the  circular,  i 

The  general  principle  of  estoppel  by  acts  and  conduct  has  also  been 
applied  in  the  following  cases  involving  fire  policies:  Mechanics' 
&  Traders'  Ins.  Co.  of  New  Orleans  v.  Mutual  Real  Estate  &  Build- 
ing Ass'n,  98  Ga.  262,  25  S.  E.  457 ;   Home  Ins.  Co.  v.  Mears,  105  Ky. 


1  Pamphlets  and  circulars  as  part  of  the  contract  in  general,  see  ante,  vol.  1,. 
p.  662. 
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323,  49  S.  W.  31;  Mudd  v.  German  Ins.  Co.  (Ky.)  56  S.  W.  977; 
Home  Ins.  Ck).  v.  Holder  (Ky.)  74  S.  W.  267;  Bowman  v.  Agricul- 
tural Ins.  Co.,  2  Thomp.  &  C.  261;  Alexander  v.  Continental  Ins. 
Co.,  67  Wis.  422,  30  N.  W.  727,  58  Am.  Rep.  869. 

The  insurer  cannot  set  up  a  forfeiture  of  the  policy  by  failure  to 
pay  or  tender  the  premium  on  a  particular  day  named  in  the  policy, 
where  the  policy  holder  was  misled  as  to  the  day  of  payment  and 
tender  by  information  derived  from  the  duly  authorized  agents  of 
the  company. 

Selvage  v.  Hancock  Mut.  Life  Ins.  Co.  (O.  C.)  12  Fed.  603;    McMaster 
V.  New  York  Life  Ins.  Co.,  22  Sup.  Ct.  10,  183  U.  S.  25,  46  L.  Ed.  64. 

It  was  held  in  Robertson  v.  Metropolitan  Life  Ins.  Co.,  88  N.  Y. 
541,  that  where  the  secretary  of  an  insurance  company,  acting  un- 
der a  mistake  of  fact,  informed  the  beneficiary  the  day  after  the 
time  for  the  payment  of  premium  had  expired  that  the  assured  had 
paid  the  overdue  premium,  such  statement  did  not  constitute  a 
waiver  of  the  forfeiture  for  the  nonpayment  of  the  premium.  On 
the  other  hand,  in  Meeder  v.  Provident  Sav.  Life  Assur.  Soc,  58 
App.  Div.  80,  68  N.  Y.  Supp.  518,  affirmed  in  171  N.  Y.  432,  64  N. 
E.  167,  it  was  held  that  if  the  insurer  informs  the  beneficiary  that 
a  premium  falling  due  on  a  certain  day  has  been  paid,  it  is  estopped 
to  assert  a  forfeiture  for  nonpayment  of  such  premium,  though  the 
statement  was  made  by  mistake,  and  the  premium  had  not  in  fact 
been  paid.  No  reference  was  made  to  the  Robertson  Case,  but  there 
is  a  clear  distinction  between  the  two  cases.  In  the  Robertson 
Case  the  policy  had  already  lapsed  by  reason  of  the  failure  to  pay 
when  the  information  was  given,  but  in  the  Meeder  Case  the  days 
of  grace  for  the  payment  of  the  premium  had  not  expired.  In  Les- 
lie v.  Knickerbocker  Ins.  Co.,  2  Hun  (N.  Y.)  616,  5  Thomp.  &  C. 
(N.  Y.)  193,  affirmed  in  63  N.  Y.  27,  the  policy  was  pledged  to  the 
company  for  a  loan  to  the  insured.  The  beneficiary,  for  the  pur- 
pose of  keeping  the  policy  alive,  applied  to  the  company  before  the 
premium  became  due  for  information  as  to  the  date  on  which  the 
same  was  payable.  This  the  company  did  not  give  at  the  time,  but 
promised  to  send  it  to  the  beneficiary.  They  failed  to  furnish  the 
desired  information,  and  subsequently  the  beneficiary  called  at  the 
company's  office  and  offered  to  pay  the  premium.  It  was  held  that 
the  company  was  estopped  from  claiming  that  the  policy  had  lapsed 
by  reason  of  nonpayment  on  the  date  when  the  premium  became 
due. 
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Where  a  clerk  of  the  general  agent  of  an  accident  insurance  com- 
pany wrote  to  the  insured  that  he  (the  clerk)  had  been  charged  with 
fhe  last  installment  of  premium  due  on  the  policy,  and  requested  a 
remittance  of  the  same  to  him  (Union  Casualty  Ins.  Co.  v.  Bragg, 
63  Kan.  291,  65  Pac.  272),  the  company  was  estopped  to  assert  a 
forfeiture  after  a  liability  had  arisen  on  the  policy,  as  by  its  course 
of  dealing  it  had  induced  the  insured  to  believe  that  the  premium 
was  paid,  and  this  is  true  though  the  clerk  had  not  in  fact  paid  the 
premium,  bvit  was  merely  liable  to  the  company  therefor  by  reason 
of  his  failure  to  deduct  it  from  the  amount  of  indemnity  paid  to  the 
insured  under  the  policy  for  a  prior,  accident.  In  Pacific  Mut. 
Life  Ins.  Co.  v.  Walker,  53  S.  W.  675,  67  Ark.  147,  the  insured  gave 
an  order  to  his  employer  to  pay  part  of  his  future  wages  to  the  in- 
surer in  payment  of  an  installment  of  premium  on  an  accident  pol- 
icy. This  order  was  accepted  by  the  insurance  company,  and  the 
employer  retained  in  his  hands  funds  belonging  to  the  insured  suf- 
ficient to  pay  said  premiums.  It  was  held  that  the  insurer  was  es- 
topped to  claim  a  forfeiture  if  it  failed  to  collect  the  premiums  or 
return  the  order  or  make  any  effort  to  notify  the  insured  that  the 
premium  was  unpaid. 

Policies  sometimes  provide  that  premiums  can  be  paid  only  to 
the  company.  If,  however,  the  insurer,  by  its  dealings  with  an 
insured,  leads  him  to  believe  that  so  much  of  its  contract  as  pro- 
vides that  no  payment  or  tender  of  money  to  its  agent  shall  be 
binding  on  the  company  will  not  be  enforced,  it  will  be  estopped 
from  declaring  a  forfeiture  for  payment  to  an  agent  instead  of  to 
the  company. 

Hartford  Life  &  Annuity  Ins.  Co.  v.  Hayden's  Adm'r,  90  Ky.  39,  13  S. 
W.  585;  Piedmont  &  Arlington  Life  Ins.  Co.  v.  Fitzgerald,  1  White 
&  W.  Civ.  Cas.  Ct.  App.  §  1345. 

Where  a  member  of  a  benefit  society  offers  to  pay  dues  assessed 
to  the  officer  whose  duty  it  is  to  receive  them,  and  such  officer, 
doubting  his  power  in  the  premises,  refuses  to  accept  payment,  a 
forfeiture  on  nonpayment  of  such  assessment  is  waived  (Foresters 
of  America  v.  Hollis  [Kan.]  78  Pac.  160). 

A  policy  provided  that  premiums  might  be  paid  to  an  agent  of 
the  company  only  in  exchange  for  the  company's  receipt.  Insured 
was  notified  by  the  company  that  the  receipt  for  a  premium  had 
been  sent  to  a  certain  bank,  apd  that  payment  could  there  be  made. 
On  the  last  day  for  such  payment  it  was  found  that  by  direction  of 
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the  company  the  bank  had  previously  returned  the  receipt.  It  was 
held  (Provident  Savings  Life  Ins.  Soc.  v.  Duncan,  115  Fed.  277, 
53  C.  C.  A.  69)  that  the  company  having,  in  violation  of  its  duty 
under  the  contract,  withdrawn  the  receipt  and  thus  prevented  pay- 
ment of  the  premium,  except  on  conditions  which  could  not  be  com- 
plied with,  was  estopped  to  claim  a  forfeiture  because  payment  was 
not  made.  But  the  mere  fact  that  the  receipt  was  not  in  the  agent's 
hands  when  the  premium  became  due  does  not  estop  the  company 
to  insist  on  forfeiture  for  nonpayment  if  in  fact  no  tender  was  made 
to  the  agent  (Morey  v.  New  York  Life  Ins.  Co.,  17  Fed.  Cas.  743). 
The  agent's  promise  to  call  again  for  a  premium  which  is  due,  and 
which  insured  is  unable  to  pay,  is  not  a  waiver  of  a  condition  avoid- 
ing the  policy  if  the  premium  is  not  paid  when  due  (Bryan  v.  Na- 
tional Life  Ins.  Ass'n,  42  Atl.  513,  21  R.  1. 149).  So  a  mere  voluntary 
agreement  by  the  agent  to  bring  the  note  given  for  a  premium  to  the 
insured  for  payment  will  not  estop  the  insurer  to  claim  a  forfeiture 
for  nonpayment,  where  such  agreement  was  revoked  by  a  notice 
from  the  company  that  payment  must  be  made  at  its  office  (Home 
Ins.  Co.  V.  Wood,  72  S.  W.  15,  24  Ky.  Law  Rep.  1638).  But  if  the 
place  of  payment  is  concealed,  a  promise  by  the  agent  to  bring  the 
note  to  the  insured  will  excuse  a  forfeiture  (German  Ins.  Co.  v. 
Miller,  11  Ky.  Law  Rep.  721). 

■  The  failure  to  give  notice  of  the  maturity  of  premiums  in  accord- 
ance with  an  agreement  so  to  do,  or  in  accordance  with  a  custom 
adopted  by  the  insurer,  has  in  some  instances  been  held  to  estop  the 
insurer  to  assert  a  forfeiture.  But  even  this  principle  will  not  gov- 
ern, where  the  policy  provides  for  a  suspension  of  the  risk  during 
the  time  the  premium  or  note  given  therefor  remains  unpaid.  (Rob- 
inson V.  Continental  Ins.  Co.,  76  Mich.  641,  43  N.  W.  647,  6  L.  R. 
A.  95.)  This  question  is,  however,  closely  connected  with  the  ques- 
tion as  to  the  duty  of  the  insurer  to  give  notice  in  order  to  perfect 
its  right  to  declare  a  forfeiture,  and  it  has  therefore  been  deemed 
best  to  discuss  it  in  connection  with  forfeiture  for  nonpayment  of 
premiums.^  Similarly,  an  extension  of  time  for  the  payment  of  an 
overdue  premium  has  in  some  instances  been  held  to  estop  the  in- 
surer to  assert  a  forfeiture.  As  in  the  case  of  notice,  this  phase  of 
the  question  is  so  closely  connected  with  the  question  of  an  exten- 
sion of  time  for  the  payment  of  premiums  generally  that  it  has  been 
deemed  sufficient  to  discuss  it  in  connection  therewith."     It  may 

2  See  ante,  pp.  2281,  2330.  «  See  ante,  pp.  2308,  2365. 
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be  remarked,  however,  that  the  mere  failure  of  the  company  or  its 
agent  to  notify  the  insured  that  it  could  not  grant  his  request  for 
an  extension  does  not  amount  to  a  waiver  of  the  forfeiture  for  non- 
payment of  the  premium.  (East  Texas  Fire  Ins.  Co.  v.  Perkey,  89 
Tex.  604,  35  S.  W.  1050.)  And  even  where  the  agent  promises  to 
submit  to  the  company  insured's  request  for  a  renewal  of  a  premium 
note,  and  to  notify  insured  of  the  company's  reply,  there  was  no 
waiver  of  the  suspension  of  the  policy  during  default,  due  to  the 
failure  of  insured  to  pay  the  note  before  loss  occurred  (Home  Ins. 
Co.  V.  Karn,  19  Ky.  Law  Rep.  273,  39  S.  W.  501).  It  is  true  that 
an  indefinite  extension  of  time  will  operate  as  a  waiver,  so  that  the 
insurer  can  take  no  advantage  of  a  failure  to  pay  until  there  has 
been  a  demand  made  and  a  failure  to  respond  (Mallory  v.  Ohio 
Farmers'  Ins.  Co.,  90  Mich.  112,  51  N.  W.  188).  But  extensions  of 
time  do  not,  as  a  matter  of  law,  constitute  a  waiver  of  a  condition 
making  the  policy  void  if  the  premium  note  is  not  paid  promptly 
at  maturity  (Phoenix  Ins.  Co.  v.  Carlock,  32  111.  App.  255).  A  mere 
agreement  that  a  premium  note  may  lie  over  for  a  few  days  does 
not  waive  a  forfeiture  (Wall  v.  Home  Ins.  Co.,  36  N.  Y.  157).  Nor 
will  it  amount  to  a  waiver  that  the  company  informed  the  insured 
that  it  would  endeavor  to  make  it  easy  for  him  to  pay  his  note  if 
he  would  advise  them  of  his  inability  to  pay  in  advance  of  maturity 
(Morrow  v.  Des  Moines  Ins.  Co.,  84  Iowa,  256,  51  N.  W.  3). 

Forfeiture  for  nonpayment  is  waived  where  the  insurer  denies  li- 
ability on  the  policy  (Wuerfler  v.  Trustees  of  Grand  Grove  of  Wis- 
consin Order  of  Druids,  116  Wis.  19,  92  N.  W.  433,  96  Am.  St.  Rep. 
940),  especially  when  the  denial  is  based  on  grounds  other  than  that 
of  nonpayment  (O'Connell  v.  Fidelity  &  Casualty  Co.,  87  App.  Div. 
306,  84  N.  Y.  Supp.  315). 

The  denial  of  liability  on  other  grounds  has  also  been  held  to  waive  the 
forfeiture  of  fire  policies  because  of  default  in  payment.  Weisman 
V.  Commercial  Fire  Ins.  Co.,  3  Pennewill  (Del.)  50  Atl.  93;  Van 
Tassel  v.  Greenwich  Ins.  Co.,  28  App.  Div.  163,  51  N.  Y.  Supp.  79. 

So,  too,  the  insurer  will  be  estopped  to  assert  a  forfeiture  for  non- 
payment if  it  has,  after  default,  failed  to  insist  on  forfeiture  or  has 
acknowledged  the  contract  to  be  in  force. 

Young  V.  Mutual  Dife  Ins.  Co.  of  New  York,  30  Fed.  Cas.  856;  Pied- 
mont &  A.  Life  Ins.  Co.  v.  Young,  58  Ala.  476,  29  Am.  Rep.  770; 
National  Life  Maturity  Ins.  Co.  v.  Whitacre,  15  Ind.  App.  506,  43 
N.  E.  905 ;  Mee  v.  Bankers'  Life  Ass'n,  69  Minn.  210,  72  N.  W.  74 ; 
Rowe  V.  Brooklyn  Life  Ins.  Co.,  16  Misc.  Rep.  323,  38  N.  Y.  Supp. 
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621 ;  United  States  Life  Ins.  C!o.  v.  Lesser,  126  Ala.  568,  28  South. 
646. 

Reference  may  also  be  made  to  the  following  cases  involving  the  Insur- 
ance of  property :  Barrett  v.  Des  Moines  Mut.  Hail  &  Cyclone  Ins. 
Ass'n,  94  N.  W.  473,  120  Iowa,  184 ;  Olmstead  v.  Farmers'  Mut.  Fire 
Ins.  Ck).,  50  Mich.  200,  15  N.  W.  82;  Elmondorph  v.  Citizens'  Mut 
Fire  Ins.  Co.,  91  Mich.  36,  51  N.  W.  926 ;  Dale  v.  Continental  Ins. 
Co.,  95  Tenn.  38,  31  S.  W.  266.  And  see  Hale  v.  Union  Mut.  Fire 
Ins.  Co.,  32  N.  H.  295,  64  Am.  Dec.  370,  and  Barnes  v.  Union  Mut. 
Fire  Ins.  Co.,  45  N.  H.  21,  where  consenting  to  an  assignment  of  the 
policy  was  regarded  as  a  waiver  of  a  prior  default. 

But  mere  silence  on  the  part  of  the  insurer  after  a  default  does  not 
waive  the  forfeiture  of  a  policy  providing  for  a  lapse  on  failure  to 
pay  an  assessment,  and  giving  the  insurer  the  right  to  sue  for  as- 
sessments. Hill  V.  Farmers'  Mut.  Fire  Ins.  Co.,  129  Mich.  141,  88 
N.  W.  392. 

Though  an  admission  of  liability  on  the  policy  will  ordinarily  op- 
erate as  a  waiver  of  a  breach  of  the  contract,  a  waiver  of  nonpay- 
ment of  premiums  will  not  be  inferred  from  a  statement  by  the  sec- 
retary of  the  company  that  the  company  was  liable  under  the  law 
of  the  state,  notwithstanding  default  in  payment  (Garlick  v.  Mis- 
sissippi Valley  Ins.  Co.,  44  Iowa,  553).  Likewise  a  mutual  com- 
pany does  not  waive  a  right  to  claim  a  forfeiture  for  insured's  fail- 
ure to  pay  assessments  before  the  loss  by  writing  that  the  loss 
would  be  paid,  where  a  subsequent  letter  is  sent,  denying  all  li- 
ability, before  there  was  any  change  in  insured's  condition  after  re- 
ceipt of  the  first  letter  (Joye  v.  South  Carolina  Mut.  Ins.  Co.,  32  S. 
E.  446,  54  S.  C.  371).  There  is  a  waiver  of  the  forfeiture  where  the 
proper  officer  of  a  mutual  benefit  association,  within  the  scope  of 
his  authority,  accepts  a  surrender  of  a  benefit  certificate,  and  a  fee 
for  the  issuance  of  a  new  one,  with  knowledge  that  the  holder  of 
the  certificate  is  in  arrears  for  dues  or  assessments  (Modern  Wood- 
men of  America  v.  Lane,  86  N.  W.  943,  62  Neb.  89).  But  estoppel 
cannot  be  based  on  the  mere  fact  that  the  subordinate  lodge  per- 
mitted the  delinquent  member  to  be  present  at  meetings  (Chappie 
V.  Sovereign  Camp  Woodmen  of  the  World,  64  Neb.  55,  89  N.  W. 
423),  and  continued  to  treat  him  as  a  member  of  the  lodge  (Bor- 
graefe  v.  Supreme  Lodge  Knights  &  Ladies  of  Honor,  22  Mo.  App. 
127).  Statements  by  an  agent  as  to  the  continued  validity  of  the 
policy  cannot  avail  if  the  policy  provides  that  agents  are  not  au- 
thorized to  alter  the  contract,  waive  forfeitures,  or  receive  pre- 
miums in  arrears  (Eisner  v.  Prudential  Ins.  Co.,  13  Misc.  Rep.  395, 
34  N.  Y.  Supp.  246). 
B.B.lNS.— 170 
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A  waiver  of  a  default  in  the  payment  of  premiums  cannot  be 
based  on  a  mere  expression  of  willingness  to  reinstate  the  policy 
on  easy  terms  (Banholzer  v.  New  York  Life  Ins.  Co.,  74  Minn.  387, 
77  N.  W.  295).  That  a  reinstatement  shall  waive  the  default,  it 
must  be  completed  in  accordance  with  the  laws  of  the  insurer  (Tay- 
lor V.  Grand  Lodge  A.  O.  U.  W.,  75  Hun,  612,  29  N.  Y.  Supp.  773). 
A  letter  informing  the  insured  of  his  right  to  reinstatement,  and  of- 
fering to  reinstate  on  compliance  with  the  conditions  on  which  such 
right  depends,  is  not  a  waiver,  the  conditions  not  being  complied 
with  (Sovereign  Camp  Woodmen  of  the  World  v.  Hicks  [Tex.  Civ. 
App.]  84  S.  W.  425).  If,  however,  the^offer  to  reinstate  is  followed 
by  a  proper  application,  which  is  approved  and  granted,  the  com- 
pany is  then  estopped  to  assert  the  forfeiture  (Hoffman  v.  Supreme 
Council  A.  L.  H.  [C.  C]  35  Fed.  252). 

(c)    Cnstom  and  course  of  dealing. 

As  a  special  application  of  the  general  rule  that  the  acts  and  con- 
duct of  the  insurer  may  estop  it  to  assert  a  forfeiture,  reference  may 
be  made  to  those  cases  in  which  the  custom  of  the  insurer  to  re- 
ceive premiums  or  assessments  after  due  is  held  to  estop  it  to  as- 
sert, or  to  constitute  a  waiver  of,  forfeiture  based  on  nonpayment 
of  such  premiums  or  assessments  at  maturity.  Subject  to  certain 
well-defined  and  reasonable  qualifications  to  be  stated  hereafter,  it 
may  be  asserted  as  a  well-established  principle  in  the  law  of  insur- 
ance that  where  the  insurer  by  custom  and  course  of  dealing  with 
the  insured  in  receiving,  without  objection,  premiums  or  assess- 
ments past  due,  has  led  him  to  believe  that  he  is  entitled  to  a  rea- 
sonable time  for  the  payment  of  premiums  or  assessments  after  they 
mature,  the  insurer  cannot  claim  a  forfeiture  for  failure  to  pay  pre- 
miums or  assessments  on  the  day  they  become  due. 

This  general  rule  is  asserted  in  Winindger  v.  Globe  Mut.  Life  Ins.  Co., 
30  Fed.  Cas.  301;  Beatty  v.  Mutual  Reserve  Fund  Life  Ass'n,  75 
Fed.  65,  21  C.  C.  A.  227 ;  Id.,  93  Fed.  747,  35  C.  C.  A.  573 ;  Mound 
City  Mut.  Life  Ins.  Co.  v.  Huth,  49  Ala.  529 ;  United  Security  Life 
Ins.  &  Trust  Co.  v.  Bond,  16  App.  D.  C.  579;  Cotton  States  Life 
Insurance  Co.  v.  Lester,  62  Ga.  247,  35  Am.  Rep.  122 ;  Alabama 
Gold  Life  Co.  v.  Garmany,  74  Ga.  51 ;  Mtna  Life  Ins.  Co.  v.  San- 
ford,  98  111.  App.  376,  appeal  dismissed  64  N.  E.  377,  197  111.  310, 
and  judgment  affirmed  65  N.  E.  661,  200  111.  126;  Railway  Passen- 
ger and  Freight  Conductors'  Mut  Aid  &  Ben.  Ass'n  v.  Tucker,  157 
111.  194,  42  N.  E.  398;  Illinois  Life  Ass'n  v.  Wells,  102  111.  App. 
544,  affirmed  in  65  N.  E.  1072,  200  111.  445;  Loughridge  v.  Iowa 
Life  &  Endowment  Ass'n,  84  Iowa,  141,  50  N.  W.  568 ;    Foresters  of 
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America  v.  Hollls  (Kan.)  78  Pac.  160 ;  Jones  v.  Preferred  Bankers' 
Life  Assur.  Co.,  79  N.  W.  204,  120  Mich.  211;  Thompson  v.  St. 
Louis  Mut.  Life  Ins.  Co.,  52  Mo.  469;  James  v.  Mutual  Reserve 
Fund  Life  Ass'n,  148  Mo.  1,  49  S.  W.  978;  McMahon  v.  Supreme 
Tent  Knights  of  Maccabees  of  the  World,  151  Mo.  522,  52  S.  W. 
384;  Andrus  v.  Fidelity  Mut.  Life  Ass'n,  168  Mo.  151,  67  S.  W. 
582 ;  Piquenard  v.  Libby,  7  Mo.  App.  565 ;  Andre  v.  Modern  Wood- 
men of  America,  76  S.  W.  710,  102  Mo.  App.  377 ;  Cllne  v.  Sovereign 
Camp  Woodmen  of  the  World  (Mo.  App.)  86  S.  W.  501;  Appleton  v. 
Phoenix  Mut.  Life  Ins.  Co.,  59  N.  H.  541,  47  Am.  Rep.  220;  Buckbee 
V.  United  States  Annuity  &  Trust  Co.,  18  Barb.  (N.  Y.)  541;  Kclgers 
V.  Guardian  Life  Ins.  Co.,  10  Abb.  Prac.  N.  S.  (N.  Y.)  176;  Dilleber 
V.  Knickerbocker  Life  Ins.  Co.,  7  Daly  (N.  Y.)  540,  affirmed  (1879) 
76  N.  Y.  567;  Beil..v.  Supreme  Lodge  Knights  of  Honor,  80  App. 
Div.  609,  80  N.  Y.  Supp.  751;  National  Life  Ins.  Co.  v.  Tullidge, 
39  Ohio  St.  240 ;  Megarge  v.  Mutual  Life  Ins.  Co.,  38  Leg.  Int.  (Pa.) 
469;  Spaekman  v.  Supreme  Council  American  Legion  of  Honor, 
57  S.  0.  16,  35  S.  E.  391 ;  Tripp  v.  Vermont  Life  Ins.  Co.,  55  Vt 
100.  And  see,  also,  Rlchwine  v.  La  Crosse  Mut.  Aid  Ass'n,  76  Minn. 
417,  79  N.  W.  504,  where  forfeiture  of  sick  benefits  was  involved. 

In  the  foregoing  cases  the  tender  of  past-due  premiums  was  made 
before  the  death  of  the  insured  and  was  refused  by  the  insurer. 
The  rule  that  the  insurer  will  be  estopped  to  declare  a  forfeiture  for 
nonpayment  of  premiums  and  assessments  when  due,  if  by  custom 
and  course  of  dealing  it  has  misled  the  insured  into  the  belief  that 
prompt  payment  will  not  be  insisted  on,  has  also  been  applied 
where  the  tender  was  not  made  until  after  the  death  of  the  insured. 

Such  was  the  fact  In  Unsell  v.  Hartford  Life  &  Annuity  Ins.  Co.  (C.  C.) 
32  Fed.  443 ;  Spoeri  v.  Massachusetts  Mut.  Life  Ins.  Co.  (C.  C.)  39 
Fed.  752 ;  Modern  Woodmen  of  America  v.  Tevis,  111  Fed.  113,  49 
C.  C.  A.  256 ;  Railway  Passenger  &  Freight  Conductors'  Mut.  Aid 
&  Ben.  Ass'n  v.  Swartz,  54  111.  App.  445 ;  National  Gross  Loge  Des 
Unabhaenglgen  Ordens  Des  Treubundes  v.  Jung,  65  111.  App.  313 ; 
Sweetser  v.  Odd  Fellows'  Mut.  Aid  Ass'n,  117  Ind.  97,  19  N.  E.  722; 
Mayer  v.  Mutual  Life  Ins.  Co.,  38  Iowa,  304,  18  Am.  Rep.  34 ;  Mound 
City  Mut.  Life  Ins.  Co.  v.  Twining,  19  Kan.  349 ;  National  Mut.  Ben. 
Ass'n  V.  Jones,  84  Ky.  110,  7  Ky.  Law  Rep.  751,  8  Ky.  Law  Rep.  623; 
Wallace  v.  Fraternal  Mystic  Circle,  127  Mich.  387,  86  N.  W.  853; 
Mueller  v.  Grand  Grove  United  Ancient  Order  of  Druids,  69  Minn. 
236,  72  N.  W.  48;  Hanley  v.  Life  Ass'n  of  America,  69  Mo.  380, 
affirming  4  Mo.  App.  253 ;  De  Frece  v.  Nat.  Life  Ins.  Co.,  136  N.  Y. 
144,  32  N.  E.  556,  affirming  19  N.  Y.  Supp.  8,  64  Hun,  635 ;  Swander 
V.  Northern  Cent  Life  Ins.  Co.,  25  Ohio  Cir.  Ct.  R.  3;  Reisz  v. 
Supreme  Council  American  Legion  of  Honor,  103  Wis.  427,  79  N. 
W.  430. 

But  see  Union  Central  Life  Ins.  Co.  v.  Chownlng,  8  Tex.  Civ.  App.  455, 
28  S.  W.  117,  where  it  was  said  that  a  general  custom  of  an  insur- 
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ance  company  not  to  treat  policies  as  forfeited  by  nonpayment  of 
premium  notes  at  maturity,  upon  wliich  assured  relied,  will  not 
prevail  over  the  written  terms  of  a  contract  between  the  parties. 
The  same  doctrine  was  asserted  in  Franklin  Life  Ins.  Co.  v.  Sefton, 
53  Ind.  380. 

Similarly  the  insurer  may  by  a  course  of  dealing  waive  the  pro- 
vision of  the  contract  as  to  the  mode  of  payment,  and  be  estopped 
to  claim  a  forfeiture  because  of  failure  to  pay  to  the  person  desig- 
nated (Supreme  Council  A.  L.  H.  v.  Orcutt,  119  Fed.  682,  56  C. 
C.  A.  294,  certiorari  denied  23  Sup.  Ct.  854,  190  U.  S.  558,  47  h.  Ed. 
1183),  or  to  pay  in  cash  instead  of  by  check. 

Travelers'  Ins.  Co.  of  Hartford  v.  Brown,  138  Ala.  526,  35  South.  463; 
Kenyon  v.  Knights  Templar  &  Masonic  Mut.  Aid  Ass'n,  122  N.  T. 
247,  25  N.  E.  299,  affirming  48  Hun,  278 ;  Van  Bokkelen  v.  Massa- 
chusetts Ben.  Life  Ass'n,  90  Hun,  330,  35  N.  Y.  Supp.  865;  Hollowell 
V.  Life  Ins.  Co.  of  Virginia,  35  S.  E.  616,  126  N.  C.  398. 

The  habitual  disregard  of  the  provisions  or  laws  of  a  mutual  ben- 
efit association  relative  to  the  payment  of  assessments  and  forfeiture 
for  nonpayment  is  a  sufficient  basis  for  an  estoppel  on  the  ground 
that  the  insured  has  been  misled. 

Courtney  v.  St.  Louis  Police  Relief  Ass'n,  73  S.  W.  878,  101  Mo.  App. 
261 ;  Salvail  v.  Catholic  Order  of  Foresters,  70  N.  H.  635,  50  Atl. 
100. 

So,  too,  where  it  has  been  the  custom  of  the  supreme  body  to  re- 
ceive, after  maturity,  the  assessments  from  the  subordinate  lodge, 
this  is  a  waiver  of  the  right  to  suspend  the  subordinate  lodge  for 
nonpayment  of  such  assessments  when  due,  if  the  course  of  dealing 
has  misled  the  subordinate  lodge  into  the  belief  that  prompt  pay- 
ment was  not  necessary  (McClure  v.  Supreme  Lodge  Knights  of 
Honor,  41  App.  Div.  131,  59  N.  Y.  Supp.  764). 

Where  there  has  been  an  acceptance  of  past-due  premiums  in 
accordance  with  custom,  it  cannot  thereafter  be  repudiated  by  the 
insurer  (Buckbee  v.  United  States  Ins.,  Annuity  &  Trust  Co.,  18 
Barb.  [N.  Y.]  541).  But  the  mere  existence  of  a  custom  cannot 
avail  to  avoid  a  forfeiture  when  there  is  neither  a  payment  nor  a 
tender  of  payment. 

Thompson  v.  Knickerbocker  Life  Ins.  Co.,  23  Fed.  Cas.  1057,  affirmed  104 
U.  S.  252,  26  L.  Ed.  765 ;  Richardson  v.  Mutual  Life  Ins.  Co.,  18  S. 
W.  165,  14  Ky.  Law  Rep.  187 ;  Bergmann  v.  St  Louis  Life  Ins.  Co., 
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2  Mo.  App.  262;  Reichenbach  v.  Ellerbe,  115  Mo.  588,  22  S.  W. 
573 ;  Union  Cent.  Life  Ins.  Co.  v.  Buxer,  57  N.  B.  66,  62  Ohio  St. 
385,  49  li.  R.  A.  737. 

Nor  can  an  implied  waiver  arise  where  the  amount  tendered  or 
paid  does  not  equal  the  amount  due  (Supreme  Lodge  Knights  of 
Honor  v.  Oeters,  29  S.  E.  322,  95  Va.  610). 

(d)    Same — Existence  of  and  reliance  on  onstom  and  course  of  dealing. 

It  is  evident  that  when  a  waiver  by  custom  and  course  of  dealing 
is  relied 'on  by  the  insured  or  his  beneficiary  the  first  questions  to 
be  determined  are  whether  any  such  custom  or  course  of  dealing 
exists,  whether  it  is  applicable  to  the  particular  contract,  and  wheth- 
er it  was  relied  on  by  the  insured.  Indulgence  on  one  or  two  or  a 
very  few  occasions  is  certainly  insufficient  to  show  a  custom  or 
course  of  dealing  which  will  justify  the  insured  in  believing  that 
indulgence  will  as  a  matter  of  course  be  granted  as  to  subsequent 
premiums. 

Smith  V.  New  England  Mut.  Life  Ins.  Co.,  63  E:ed.  769,  11  C.  C.  A.  411, 
28  U.  S.  App.  48;  Haydel  v.  Mutual  Reserve  Fund  Life  Ass'n  (C. 
C.)  98  Fed.  20O;  Schmertz  v.  United  States  Life  Ins.  Co.,  118  Fed. 
250,  55  C.  C.  A.  104 ;  Mobile  Life  Ins.  Co.  v.  Pruett,  74  Ala.  487 ; 
Illinois  Masons'  Benevolent  Society  v.  Baldwin,  86  111.  479 ;  Rich- 
ards V.  Hartford  Life  &  Annuity  Ins.  Co.,  68  Mo.  App.  585 ;  Marston 
T.  Massachusetts  Life  Ins.  Co.,  59  N.  H.  92 ;  Mutual  Life  Ins.  Co.  v. 
Girard  Loan  &  Trust  Co.,  100  Pa.  172 ;  Lantz  v.  Vermont  Life  Ins. 
Co.,  139  Pa.  546,  21  Atl.  80,  10  L.  R.  A.  577,  23  Am.  St.  Rep.  202; 
Fraternal  Union  v.  Hurlock  (Tex.  Civ.  App.)  75  S.  W.  539;  Fraser 
V.  Home  Life  Ins.  Co.,  71  Vt.  482,  45  Atl.  1046.  But  see  Girard 
Life  Ins.  Co.  v.  Mutual  Life  Ins.  Co.,  86  Pa.  236,  where  it  was  held 
that  if  It  is  the  general  practice  of  a  company  to  receive  overdue 
premiums,  and  the  company  has  in  a  few  instances  so  Indulged  the 
insured  the  tender  of  a  premium  within  a  reasonable  time  after  it 
has  become  due,  and  while  thfe  insured  is  in  his  usual  health,  will 
prevent  a  forfeiture. 

So  a  merely  occasional  acceptance  of  premiums  after  due,  the 
delay  being  caused  by  payment  at  the  wrong  place,  cannot  establish 
a  custom  to  allow  payments  at  such  place  (Parker  v.  Knights  Temp- 
lars' &  Masons'  Life  Indemnity  Co.  [Neb.]  97  N.  W.  281).  Nor 
can  a  custom  that  payment  may  be  made  in  a  manner  different  from 
that  provided  in  the  policy  be  inferred  from  a  single  instance  (Will- 
cuts  V.  Northwestern  Mut.  Life  Ins.  Co.,  81  Ind.  300). 

On  the  other  hand,  it  has  been  held  that  indulgences  to  the  in- 
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sured  seven  or  more  consecutive  times  is  sufficient  to  show  course 
of  dealing  as  to  such  insured  as  will  justify  him  in  the  belief  that 
like  indulgences  will  be  granted  as  to  subsequent  premiums. 

Travelers'  Ins.  Co.  v.  Brown,  138  Ala.  526,  35  South.  463;  Phoenix 
Mut.  Life  Ins.  Co.  v.  Hinesley,  75  Ind.  1 ;  Kenyon  v.  Knights  Temp- 
lar &  Masonic  Mut.  Aid  Ass'n,  122  N.  T.  247,  25  N.  B.  299,  affirming 
48  Hun,  278.  And  a  similar  rule  prevailed  In  McClure  v.  Supreme 
Lodge  Knights  of  Honor,  59  N.  T.  Supp.  764,  41  App.  Div.  131,  where 
the  suspension  of  a  subordinate  lodge  was  involved. 

Though  it  was  held  in  Blakiston  v.  American  Life  In^.  Co.,  15 
Phila.  (Pa.)  315,  that  the  forfeiture  of  a  policy  for  nonpayment  of 
a  premium  when  due  is  waived  on  prodf  of  a  general  custom  of  in- 
surance companies  to  except  premiums  after  they  became  due,  and 
that  it  is  not  necessary  to  show  that  the  particular  company  had 
adopted  the  custom,  such  is  not  the  accepted  doctrine.  On  the 
contrary,  the  rule  is  that  the  fact  that  such  a  course  of  dealing  had 
been  pursued  in  regard  to  some  members  cannot  avail  unless  it  ap- 
pears that  the  insxured  knew  of  the  custom  or  had  himself  been  in- 
dulged in  that  respect. 

Haupt  V.  Phoenix  Mut.  Life  Ins.  Co.,  35  S.  6.  342,  110  6a.  146 ;  Gater- 
man  v.  American  Life  Ins.  Co.,  1  Mo.  App.  300 ;  McGowan  v.  Su- 
preme Council  of  Catholic  Mut.  Ben.  Ass'n,  76  Hun,  534,  28  N.  Y. 
Supp.  177 ;  Dickinson  v.  Grand  Lodge  A.  O.  U.  W.,  159  Pa.  258,  28 
Atl.  293. 

Though  the  fact  that  the  insured  based  his  claim  of  right  to  pay 
his  assessment  after  due  on  the  ground  that  he  should  be  treated  the 
same  as  other  members  is  competent  evidence  to  show  knowledge 
on  his  part  of  a  custom  to  allow  delinquent  members  in  good  health 
to  pay  up  (Jones  v.  Preferred  Bankers'  Life  Assur.  Co.,  120  Mich. 
211,  79  N.  W.  204),  yet  if,  when  notified  of  his  delinquency,  he  ex- 
pressed his  intention  to  drop  the  insurance,  this  was  evidence  that 
he  did  not  rely  on  any  past  course  of  dealings  to  relieve  him  from 
the  forfeiture. 

Supreme  Council  Catholic  Knights  of  America  v.  Winter's  Adm'r,  108 

Ky.  141,  55  S.  W.  908 ;   Bast  v.  Supreme  Council  Royal  Arcanum,  92 

N.  W.  337,  87  Minn.  417. 

Especially  will  the  receipt  of  a  few  premiums  after  due  be  re- 
garded as  insufficient  to  establish  a  custom  if  the  express  provisions 
of  the  policy  declare  that  the  acceptance  of  a  premium  after  ma- 
turity shall  not  be  a  waiver  of  the  prompt  payment  of  future  pre- 
miums (Lantz  V.  Vermont  Life  Ins.  Co.,  139  Pa.  546,  21  Atl.  80,  10 


NONPAYMENT  OP  PREMIUMS  AND  ASSESSMENTS.  2711 

L.  R.  A.  577,  23  Am.  St.  Rep.  202),  or  the  necessity  of  prompt  pay- 
ment is  expressly  called  to  insured's  attention. 

Smith  V.  Mutual  Life  Ins.  Co.,  63  Fed.  769,  11  C.  C.  A.  411,  28  U.  S.  App. 
48 ;  Schmertz  v.  United  States  Life  Ins.  Co.,  118  Fed.  250,  55  C.  C. 
A.  104 ;  Catolr  v.  American  Life  Ins.  &  Trust  Co.,  33  N.  J.  Law,  487. 

So,  where  it  clearly  appears  that  the  alleged  indulgence  was  pure- 
ly a  matter  of  favor  (Jones  v.  National  Mut.  Ben.  Ass'n,  8  Ky.  Law 
Rep.  599,  2  S.  W.  447),  or  it  is  stipulated  that  it  is  a  matter  of 
courtesy  and  not  a  waiver  of  forfeiture  (Busby  v.  North  America 
Life  Ins.  Co.,  40  Md.  572,  17  Am.  Rep.  634),  and  the  insured  is  ex- 
pressly warned  that  the  receipt  of  overdue  premiums  is  wholly  op- 
tional with  the  company  (Mutual  Life  Ins.  Co.  v.  Girard  Loan  & 
Trust  Co.,  100  Pa.  172),  there  can  be  no  waiver.  The  same  result 
will  follow  if  the  insured  is  warned  that  pending  payment  he  is 
carrying  his  own  risk  (Brown  v.  Pennsylvania  Casualty  Company, 
56  Atl.  1125,  207  Pa.  609),  or  the  acceptance  of  a  past-due  premium 
is  on  the  condition  that  the  risk  was  suspended  during  the  period 
of  delinquency  (Bryan  v.  National  Life  Ins.  Ass'n,  42  Atl.  513,  21 
R.  I.  149),  or  for  a  specified  probationary  period  thereafter  (Phil- 
lips V.  Baltimore  Mut.  Aid  Soc,  41  Wkly.  Notes  Cas.  [Pa.]  291).  In 
any  event,  the  habit  of  a  fraternal  insurance  company  to  allow  its 
members  to  become  delinquent  is  not  irrevocable,  but  it  may  be 
changed  by  the  association  to  insure  more  strict  compliance  with 
the  by-laws,  and  the  members  cannot,  after  proper  notice  that  the 
custom  would  not  continue,  claim  the  benefit  of  a  previous  course  of 
dealing  to  justify  further  neglect  as  to  payments  (Bost  v.  Supreme 
Council  Royal  Arcanum,  92  N.  W.  337,  87  Minn.  417). 

The  sufficiency  of  the  evidence  to  show  the  existence  of  a  custom  Is  con- 
sidered in  Phoenix  Mut.  Life  Ins.  Co.  v.  Hinesley,  75  Ind.  1.  Evi- 
dence tending  to  show  a  custom  on  the  part  of  the  Insurer  to  receive 
payment  of  overdue  premiums,  though  evidence  of  waiver,  is  not 
conclusive  (Relsz  v.  Supreme  Council  American  Legion  of  Honor, 
103  Wis.  427,  79  N.  W.  430).  But  the  question  is  one  for  the  jury 
(King  V.  Masonic  Life  Ass'n,  87  Hun,  591,  34  N.  Y.  Supp.  563). 

The  custom  of  the  financier  of  a  local  lodge  of  sending  reports 
to  the  supreme  lodge,  and  their  acceptance,  without  protest,  later 
than  directed  by  the  by-laws,  does  not  estop  the  supreme  lodge  from 
claiming  a  forfeiture  for  delay  in  payment  of  dues,  since  the  prompt- 
ness of  these  reports  in  no  way  affects  the  rights  of  members  (Unit- 
ed Moderns  v.  Pike  [Tex.  Civ.  App.]  76  S.  W.  774). 
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(e)    Same— Acceptance  under  provisions  of  contract  or  mles  of  insurer. 

Even  if  there  has  been  such  a  general  acceptance  of  overdue 
premiums  as  would  under  ordinary  circumstances  establish  a  cus- 
tom, that  result  cannot  be  predicated  when  the  acceptance  was  in 
accordance  with  and  expressly  limited  by  the  provisions  of  the  con- 
tract or  the  rules  of  the  insurer.  Thus,  if  the  past-due  premiums 
are  accepted  under  the  provisions  of  the  contract  or  laws  relating 
to  the  reinstatement  of  members  who  have  forfeited  their  member- 
ship by  default  in  the  payment  of  assessments,  this  does  not  consti- 
tute a  waiver  of  the  forfeiture.  As  was  said  in  Elder  v.  Grand 
Lodge  A.  O.  U.  W.  of  Minnesota,  79  Minn.  468,  83  N.  W.  987,  a 
compliance  with  the  terms  of  the  contract  cannot  be  converted  into 
a  waiver  of  the  terms  complied  with. 

This  rule  also  governed  Grossman  v.  Massachusetts  Ben.  Ass'n,  143 
Mass.  435,  9  N.  B.  753;  Easley  v.  Valley  Mut.  lAte  Ass'n,  91  Va. 
IRl  21  S.  E.  235;  Rice  v.  Grand  Lodge  of  A.  O.  U.  W.  of  Iowa,  72 
N.  W.  770,  103  Iowa,  643. 

Especially  will  this  rule  prevail  when  the  acceptance  of  overdue 
premiums  is  expressly  conditioned  on  the  continued  good  health  of 
the  insured. 

Blake  v.  National  Life  Ins.  Co.,  123  Cal,  470,  56  Pac.  101 ;  Rice  v.  Grand 
Lodge  of  A.  O.  U.  W.  of  Iowa,  103  Iowa,  643,  72  N.  W.  770 ;  French 
V.  Hartford  Life  &  Annuity  Ins.  Co.,  48  N.  E.  268,  169  Mass.  510 ; 
Smith  V.  Sovereign  Camp  of  Woodmen  of  the  World,  77  S.  W.  862, 
179  Mo.  119 ;  Conway  v.  Phoenix  Mut.  Life  Ins.  Co.,  140  N.  Y.  79, 
35  N.  E.  420 ;  Schmidt  v.  Modern  Woodmen  of  America,  84  Wis.  101, 
54  N.  W.  264. 

In  Lewis  v.  Phoenix  Mut.  Life  Ins.  Co.,  44  Conn.  72,  the  court  ex- 
pressed the  opinion  that  a  general  custom  to  receive  past-due 
premiums  must  be  regarded  as  conditioned  on  the  continuing  good 
health  of  the  insured.  In  accord  with  this  is  National  Mutual  Ben. 
Ass'n  V.  Miller,  85  Ky.  88,  2  S.  W.  900,  8  Ky.  Law  Rep.  731,  where 
it  was  said  that  the  custom  of  a  company  to  receive  assessments 
from  the  insured  after  a  failure  to  pay  on  the  stipulated  day  does 
not  bind  the  company  to  accept  overdue  assessments  where  his 
health  has  become  impaired. 

A  similar  principle  seems  to  have  been  approved  In  Gather  v.  Globe 
Mut.  Life  Ins.  Co.,  9  Fed.  Cas.  1146;  Hartford  Life  Annuity  Ins. 
Co.  V.  Unsell,  144  U.  S.  439,  12  Sup.  Ct.  671,  36  L.  Ed.  496,  affirming 
Unsell  V.  Hartford  Life  Annuity  Ins.  Co.  (0.  C.)  32  Fed.  443. 
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In  Moore  v.  Order  of  Railway  Conductors  of  America,  90  Iowa, 
721,  57  N.  W.  623,  where  the  death  was  due  to  accident  and  not 
disease,  the  court  held  that  the  doctrine  of  waiver,  based  on  custom 
and  course  of  dealing,  would  apply,  the  member  being  in  good 
health  when  he  was  killed. 

(f)    Same — As  dependent  on  povrera  of  agents. 

The  rule  that  a  waiver  of  forfeiture  for  nonpayment  of  premiums 
may  be  based  on  a  custom  and  course  of  dealing  in  respect  to  the 
acceptance  of  overdue  premiums  has  been  qualified  in  some  cases 
as  dependent  on  the  power  of  th«  agent  to  waive  conditions,  and 
it  has  been  held  that  where  the  agent  or  officer  had  no  power  to 
waive  forfeitures  he  could  not  by  his  conduct  establish  such  a  cus- 
tom as  would  support  an  estoppel. 

Chadwick  v.  Order  of  the  Triple  Alliance,  56  Mo.  App.  463;  Catolr 
V.  American  Life  Ins.  &  Trust  Co.,  33  N.  J.  Law,  487. 

This  principle  has  been  regarded  as  especially  applicable  in  the 
case  of  mutual  benefit  associations  where  the  conduct  of  the  subordi- 
nate officer  was  not  known  to  or  approved  by  the  supreme  body. 

'Such  was  the  fact  In  Graves  v.  Modern  Woodmen  of  America,  85  Minn. 
396,  89  N.  W.  6 ;  Harvey  v.  Grand  Lodge  A.  O.  U.  W.,  50  Mo.  App. 
472;  Chadwick  v.  Order  of  the  Triple  Alliance,  56  Mo.  App.  463; 
Fraternal  Union  of  America  v.  Hurlock  (Tex.  Civ.  App.)  75  S.  W. 
539;  Supreme  Lodge  Knights  of  Honor  v.  Oeters,  95  Va.  610,  29 
S.  E.  322.  And  in  Supreme  Council  of  Royal  Arcanum  v.  Taylor, 
121  Fed.  66,  57  C.  0.  A.  406,  and  Elder  v.  Grand  Lodge  A.  O.  U.  W. 
of  Minnesota,  79  Minn.  468,  82  N.  W.  987,  the  conduct  of  the  officer 
was  not  known  to  or  approved  by  either  the  subordinate  lodge  or 
the  supreme  body. 

In  Lavin  v.  Grand  Lodge  A.  O.  U.  W.  of  Missouri,  78  S.  W.  325, 
104  Mo.  App.  1,  the  principle  was  based  on  the  theory  that  the 
officer  of  the  subordinate  lodge  was  not  the  agent  of  the  supreme 
body;  but  it  has  been  held  in  Indiana  (Supreme  Lodge  K.  H.  v. 
Jones  [Ind.  App.]  69  N.  E.  718)  that,  even  if  the  officer  is  regarded 
as  the  agent  of  the  supreme  body,  his  conduct  is  not  under  such  cir- 
cumstances necessarily  binding  on  the  association. 

Conversely,  it  has  been  said  (^tna  Life  Ins.  Co.  v.  Smith,  88  Fed. 
440,  31  C.  C.  A.  575)  that  if  the  insurer  for  a  considerable  period 
knowingly  permits  its  agent  to  accept  overdue  premiums  authority 
to  do  so  will  be  presumed,  so  as  to  create  an  estoppel.  So  it  was 
pointed  out  in  McMahan  v.  Supreme  Tent  Knights  of  Maccabees, 
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151  Mo.  522,  52  S.  W.  384,  that  the  supreme  officers  had  knowledge 
of  the  custom. 

(g)    Same — Insurance  of  property. 
The  rule  that  the  insured  does  not  by  default  on  the  payment  of 

premiums  forfeit  his  insurance  if  it  is  the  custom  of  the  insurer  not 

to  exact  prompt  payment  has  also  been  applied  to  policies  covering 

loss  by  fire. 

Reference  may  be  made  to  Home  Protection  of  North  Alabama  v.  Avery, 
85  Ala.  348,  5  South.  143,  7  Am.  St.  Rep.  54;  Continental  Ins.  Co. 
V.  Browning,  114  Ky.  183,  70  S.  W.  660;  Pino  v.  Merchants'  Mut 
Ins.  Co.,  19  La.  Ann.  214,  92  Am.  Dec.  529;  La  Societe  de  Bien- 
falsance  des  Arts  et  Metiers  v.  Morris,  24  La.  Ann.  347 ;  Nebraska 
&  I.  Ins.  Co.  V.  Christiensen,  29  Neb.  572,  45  N.  W.  924,  26  Am.  St. 
Rep.  407 ;  McCraw  v.  Old  North  State  Ins.  Co.,  78  N.  C.  149 ;  New- 
ark Machine  Co.  v.  Kenton  Ins.  Co.,  50  Ohio  St  549,  35  N.  E.  1060, 
22  L.  R.  A.  768. 

Similarly,  the  insurer  may  by  course  of  dealing  with  the  insured 
waive  the  provisions  of  the  contract  as  to  the  mode  of  payment, 
and  be  estopped  to  claim  forfeiture  because  payment  was  not  made 
at  the  place  designated  (Blackerby  v.  Continental  Ins.  Co.,  83  Ky. 
574).  But  custom  is  not  available  as  a  waiver  where  payment  was 
not  made  until  after  loss,  according  to  Perry  v.  Farmers'  Mut. 
Fire  Ins.  Ass'n,  132  N.  C.  283,  43  S.  E.  837. 

A  mere  indulgence  that  has  not  become  customary  is  not  suf- 
ficient to  form  the  basis  of  a  waiver  (Fogle  v.  Lycoming  Mut.  Ins. 
Co.,  3  Grant,  Cas.  [Pa.]  77).  A  waiver  catmot  be  based  on  in- 
dulgences granted  in  other  and  similar  cases. 

Redfield  v.  Patterson  Fire  Ins.  Co.,  6  Abb.  N.  O.  (N.  T.)  456;  Hubbell 
V.  Pacific  Mut  Ins.  Co.,  100  N.  T.  41,  2  N.  E.  407  (a  marine  policy). 

In  accordance  with  the  rule  in  the  case  of  life  policies,  it  has  been 
held,  too,  that  a  custom  of  course  and  dealing  cannot  overcome  the 
express  provisions  of  the  policy.  Thus  it  was  said  (Barnes  v.  Con- 
tinental Ins.  Co.,  30  Mo.  App.  539)  that  custom  and  course  of  deal- 
ing cannot  effect  a  waiver  when  the  policy  provides  that  no  condi- 
tion or  restriction  contained  therein  shall  be  waived,  except  in  writ- 
ing, signed  by  a  designated  officer.  It  has  also  been  held  in  Iowa 
(Morrow  v.  Des  Moines  Ins.  Co.,  84  Iowa,  256,  51  N.  W.  3)  that  in 
view  of  Laws  1880,  c.  210,  declaring  that  the  insured  may  at  any 
time  before  cancellation  of  the  policy  pay  the  full  amount  of  the 
premium  and  have  the  policy  revived,  it  was  optional  with  the 
company  to  permit  a  policy  on  which  the  premiums  were  in  arrears 
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to  remain  uncanceled,  and  therefore  waiver  of  the  right  to  insist 
on  prompt  payment  could  not  be  based  on  the  acceptance  of  premi- 
ums overdue. 

On  the  other  hand.  It  was  held  in  Home  Protection  of  North  Alabama 
V.  Avery,  85  Ala.  348,  7  Am.  St.  Rep.  54,  5  South.  143,  that  if  an 
Insurance  company,  by  its  habits  of  business,  create  in  the  mind 
of  a  policy  holder  the  belief  that  payment  may  be  delayed  until 
demanded,  or  otherwise  waive  the  right  to  forfeiture,  this  is  bind- 
ing on  the  company,  notwithstanding  the  express  letter  of  the 
policy  may  not  have  been  conformed  to. 

(h)   Acceptance  and  retention  of  specific  preminm. 

As  a  special  development  of  the  principles  discussed  in  preceding 
subdivisions  is  the  rule  that  where  there  has  been  a  default  in  the 
payment  of  a  premium  or  an  assessment  justifying  a  forfeiture  of 
the  contract  such  forfeiture  is  waived  if,  with  knowledge  of  the 
facts,  the  insurer  thereafter  unconditionally  accepts  and  retains  the 
specific  premium  or  assessment  for  which  the  insured  was  delin- 
quent. 

This  rule  is  illustrated  by  Globe  Mut.  Life  Ins.  Co.  v.  WolfC,  95  U.  S. 
326,  24  L.  Ed.  387 ;  Jacobs  v  National  Life  Ins.  Co.,  1  MacArthur 
(D.  C.)  484,  632;  Button  v.  New  York  Life  Ins.  Co.,  8  Fed.  Cas. 
178 ;  Mound  aty  Mut.  Life  Ins.  Co.  v.  Huth,  49  Ala.  529 ;  United 
Security  Life  Ins.  &  Trust  Co.  v.  Bond,  16  App.  D.  O.  579 ;  Georgia 
Masonic  Mut.  Life  Ins.  Co.  v.  Gibson,  52  Ga.  640 ;  Northwestern 
Traveling  Men's  Ass'n  v.  Schauss,  51  III.  App.  78 ;  Order  of  Chosen 
Friends  v.  Austerlitz,  75  111.  App.  74;  Partling  v.  Edwards,  84 
111.  App.  471;  Independent  Order  of  Foresters  v.  Haggerty,  86 
111.  App.  31;  Warnebold  v.  Grand  Lodge  A.  O.  U.  W.,  83  Iowa, 
23,  48  N.  W.  1069 ;  White  v.  McPeck,  70  N.  E.  463,  185  Mass.  451 ; 
Lord  V.  National  Protective  Soc,  96  N.  W.  443,  134  Mich.  357 ;  Froe- 
llch  V.  Atlas  Life  Ins.  Co.,  47  Mo.  406 ;  Shaft  v.  Phoenix  Mut.  Life 
Ins.  Co.,  8  Hun  (N.  T.)  632 ;  Arnott  v.  Prudential  Ins.  Co.  of  Ameri- 
ca, 63  Hun,  628,  17  N.  Y.  Supp.  710;  Gray  v.  Chapter  General  of 
American  Knights  of  St.  J.  &  M.,  75  N.  T.  Supp.  267,  70  App.  Div. 
155;  Bell  v.  Supreme  Lodge  Knights  of  Honor,  80  App.  Div.  609, 
80  N.  Y.  Supp.  751;  Ryer  v.  Prudential  Ins.  Co.,  82  N.  Y.  Supp. 
971,  85  App.  Div.  7;  .astna  Life  Ins.  Co.  v.  Fallow,  110  Tenn.  720, 
77  S.  W.  937;  Williams  v.  Maine  State  Relief  Ass'n,  89  Me.  158, 
36  Atl.  63;  Spitz  v.  Mut.  Ben.  Life  Ass'n,  5  Misc.  Rep.  245,  25 
N.  Y.  Supp.  469;  Metropolitan  Life  Ins.  Co.  v.  Mulleady's  Adm'x, 
21  Ky.  Law  Eep.  879,  53  S.  W.  282. 

So  it  has  been  held  that  the  acceptance  by  the  supreme  body  of  a 
past-due  assessment  from  the  subordinate  lodge  was  a  waiver  of 
a  forfeiture,  based  on  the  failure  of  the  subordinate  lodge  to  make 
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prompt  payment  (Gray  v.  Chapter  General  of  America,  Knights  of 
St.  John  and  Malta,  75  N.  Y.  Supp.  267,  70  App.  Div.  155). 

In  De  Frece  v.  Nat.  Life  Ins.  Co.,  136  N.  Y.  144,  33  N.  E.  556,  af- 
firming 19  N.  Y.  Supp.  8,  64  Hun,  635,  the  court  went  a  step  further, 
and  held  that  if  the  company  receives  from  the  insured  payment 
of  an  installment  of  premium  while  a  subsequent  installment  is 
overdue  it  waives  the  right  to  claim  a  forfeiture  on  the  ground  that 
such  subsequent  installment  was  flot  paid  on  the  day  it  became  due. 

Forfeiture  may  be  waived  also  by  the  acceptance  of  a  note  (Dille- 
ber  V.  Knickerbocker  Life  Ins.  Co.,  76  N.  Y.  567,  affirming  7  Daly, 
540),  or  an  order  for  a  past-due  premium  (Bennett  v.  Union  Central 
Life  Ins.  Co.,  67  N.  E.  971,  203  111.  439^  reversing  104  111.  App.  402). 
But  acceptance  of  a  note  conditioned  that  if  not  paid  at  maturity 
the  policy  should  lapse  (Hastings  v.  Brooklyn  Life  Ins.  Co.,  63  Hun, 
624,  17  N.  Y.  Supp.  333)  does  not  prevent  a  forfeiture  if  the  note 
was  not  paid  when  due.  Acceptance,  after  maturity,  of  payment 
of  a  premium  note,  which  was  given  when  the  premium  was  due 
for  the  purpose  of  extending  payment  of  the  same,  and  which  pro- 
vided for  a  forfeiture  of  the  policy  if  not  paid  at  maturity,  is  not  a 
waiver  of  the  right  to  assert  a  forfeiture  (Union  Cent.  Life  Ins.  Co. 
v.  Wilkes,  93  Tex.  468,  49  S.  W.  1038,  reversing  47  S.  W.  546). 

In  Mutual  Life  Ins.  Co.  v.  French,  30  Ohio  St.  240,  27  Am.  Eep.  443, 
evidence  that  the  agent  had  accepted  for  part  of  the  premium  a 
note  which  was  not  paid,  but  neglected  to  declare  the  policy  for- 
feited until  the  ill  health  of  the  insured  gave  rise  to  the  belief  that 
the  risk  was  hazardous,  was  held  to  be  sufficient  to  warrant  sub- 
mitting the  question  of  waiver  to  the  Jury. 

In  accord  with  the  general  rule,  it  has  been  held  that  the  ac- 
ceptance of  part  of  the  amount  due,  with  an  extension  of  credit  for 
the  balance,  is  a  waiver  of  the  forfeiture. 

Battin  V.  Northwestern  Mut.  Life  Ins.  Co.,  130  Fed.  874,  65  C.  0.  A. 
358;  Newton  v.  Southwestern  Mut.  Life  Ass'n,  116  Iowa,  311,  90 
N.  W.  73 ;  Griffin  v.  Prudential  Ins.  Co.,  60  N.  Y.  Supp.  79,  43  App. 
Div.  499;  Murphy  v.  Southern  Life  Ins.  Co.,  62  Tenn.  440,  27 
Am.  Rep.  761 ;  New  York  Life  Ins.  Co.  v.  Smith  (Tex.  Civ.  App.)  41 
S.  W.  680. 

The  acceptance  of  a  past-due  premium,  even  after  the  insured's 
death  and  with  knowledge  thereof,  will  operate  as  a  waiver  of  the 
,  forfeiture.  , 

Gotten  V.  Fidelity  &  Casualty  Co.  (C.  C.)  41  Fed.  506 ;  Modern  Wood- 
men of  America  v.  Jameson,  49  Kan.  667,  31  Pac.  733,  affirming  48 
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Kan.  718,  30  Pae.  460;    Erdmann  v.  Mutual  Ins.  Co.  of  the  Order 
of  Herman's  Sons,  44  Wis.  376. 

But  there  can  be  no  waiver  by  an  acceptance  after  death  if  the 
insurer  is  ignorant  of  the  fact  of  death. 

Mobile  Life  Ins.  Co.  v.  Pruett,  74  Ala.  487 ;  National  Council  of  Knights 
and  Ladies  of  Security  v.  Dillon,  212  111.  320,  72  N.  B.  367,  reversing 
108  111.  App.  183;  Supreme  Lodge  K.  H.  v.  Jones  (Ind.  App.)  69 
N.  E.  718 ;  Goedecke  v.  Metropolitan  Life  Ins.  Co.,  30  Mo.  App.  601 ; 
Hiatt  V.  Fraternal  Home,  99  Mo.  App.  105,  72  S.  W.  463;  Union 
Mut.  Life  Ins.  Co.  v.  McMillan,  24  Ohio  St.  67. 

An  insurer  is  not  liable  on  a  life  policy  which  was  forfeited  for 
nonpayment  of  a  premium,  though,  after  insured's  death,  he  promis- 
es to  pay  the  policy  on  condition  that  the  premium  shall  be  paid  if 
such  condition  is  not  complied  with  (Bryan  v.  National  Life  Ins. 
Ass'n,  42  Atl.  513,  21  R.  I.  149).  Where  there  is  a  provision  in  the 
constitution  of  a  mutual  benefit  society  that  a  beneficiary  certificate, 
suspended  on  account  of  nonpayment  of  assessments,  "may  be  re- 
newed if  the  member  be  living,"  such  forfeiture  cannot  be  waived 
by  payment  after  the  death  of  the  assured  (Bagley  v.  Grand  Lodge 
A.  O.  U.  W.,  31  111.  App.  618). 

Whether  the  acceptance  of  a  premium  after  the  death  of  the  insured 
was  under  such  circumstances  as  to  constitute  a  waiver  is  a  ques- 
tion for  the  jury.  Morris  v.  Travelers'  Ins.  Co.  (Tex.  Civ.  App.)  43 
S.  W.  898. 

The  circumstances  under  which  an  overdue  premium  was  accept- 
ed and  retained  are  sometimes  important.  Thus,  where  the  premi- 
um was  accepted  the  day  after  it  became  due,  that  being  also  the 
day  on  which  the  insured  died  (McConnell  v.  Provident  Savings 
Life  Ins.  Co.,  92  Fed.  769,  34  C.  C.  A.  663),  a  retention  of  the  premi- 
um for  three  months  will  not  operate  as  a  waiver,  if  such  delay  was 
no  longer  than  was  necessary  to  give  the  insurer  a  reasonable  time 
to  investigate  after  being  informed  of  the  circumstances  under 
which  the  payment  was  received.  So,  where  the  secretary  pro 
tem.  of  a  local  lodge  was  induced  to  accept  the  money  of  insured 
after  his  decease,  and  immediately  on  ascertaining  the  fraud  ten- 
dered the  money  back  to  the  party  paying  it,  who  would  not  receive 
it,  and  there  was  no  administrator  of  the  deceased's  estate  to  whom 
it  could  be  tendered  or  paid,  and  the  secretary  kept  the  money  ready 
for  the  rightful  claimant,  whenever  he  appeared,  the  lodge  was  not 
estopped  to  deny  the  contract  of  insurance   (Hiatt  v.  Fraternal 
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Home,  99  Mo.  App.  105,  72  S.  W.  463).  But  a  retention  of  the 
premium  pending  compliance  by  the  insured  with  a  demand  for  a 
health  certificate  containing  an  unauthorized  and  invalid  condition 
amounts  to  a  waiver  (Mettner  v.  Northwestern  Nat.  Life  Ins.  Co. 
[Iowa]  103  N.  W.  112). 

The  acceptance  of  a  past-due  premium  to  operate  as  a  waiver 
must  be  with  knowledge  that  it  is  overdue. 

Globe  Mut.  Life  Ins.  Co.  v.  Wolff.  95  U.  S.  326,  24  L.  Ed.  387 ;  Bail  v. 
Supreme  Lodge  Knights  of  Honor,  80  N.  Y.  Supp.  751,  80  App.  Div. 
609 ;  iEtna  Ins.  Co.  v.  Fallow,  77  S.  W.  937,  110  Tenn.  720. 

So  it  was  held  in  Galvin  v.  Union  Cent.  Life  Ins.  Co.,  74  S.  W. 
275,  115  Ky.  547,  that  where  the  overdue  premium  was  accepted 
by  a  clerk  ignorantly  and  under  a  misapprehension  of  the  facts, 
and  the  insurer  immediately  repudiated  his  acts,  there  was  no 
waiver.  The  mere  fact  that  officers  of  an  industrial  life  company 
receiving  payments  of  premiums  after  a  forfeiture  for  nonpayment 
should  know,  in  the  performance  of  their  duties,  of  such  forfeiture, 
is  sufficient,  as  knowledge  thereof,  to  enable  the  insured  to  show  a 
waiver  of  the  forfeiture  (Baltimore  Life  Ins.  Co.  v.  Howard,  52 
Atl.  397,  95  Md.  244).  The  knowledge  of  the  officers  of  the  subordi- 
nate lodge  of  the  fact  of  default  and  resulting  forfeiture  will  be  im- 
puted to  the  supreme  body  when  it  is  the  duty  of  the  subordinate 
lodge  to  notify  the  supreme  body  of  the  default  (Supreme  Lodge 
K.  P.  V.  Kalinski,  163  U.  S.  289,  16  Sup.  Ct.  1047,  41  L.  Ed.  163). 

Where  there  has  been  a  valid  waiver  by  an  authorized  person, 
the  waiver  cannot  be  repudiated  and  the  forfeiture  revived  (Flicek 
V.  High  Court  Catholic  Order  of  Foresters,  90  111.  App.  344). 

(i)    Same — Authority  of  person  accepting  premium. 

It  is,  however,  obvious  that,  in  order  to  constitute  a  waiver  of 
forfeiture,  the  acceptance  of  a  past-due  premium  must  be  by  one 
authorized  to  waive  conditions  of  forfeiture.*  Consequently  the 
acceptance  of  a  past-due  premium  by  an  agent  or  officer  without 
authority  to  waive  forfeitures  or  to  bind  the  company  can  have  no 
effect  to  relieve  the  insured  from  the  consequences  of  his  default. 

Eaton  V.  Supreme  Lodge  Knights  of  Honor,  8  Fed.  Cas.  275 ;  McGowan 
V.  Charter  Oak  Life  Ins.  Co.,  16  Fed.  Cas.  125 ;  Modern  Woodmen  of 
America  v.  Tevls,  117  Fed.  369,  54  C.  C.  A.  293,  reverslr.g  111  Fed. 


*  For  a  discussion  of  the  powers  of  officers  and  agents  to  waive  conditions 
of  the  policy,  see  post,  p.  2473. 
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113,  49  C.  C.  A.  256;  Bouton  v.  American  Mut.  Life  Ins.  Co.,  25 
Conn.  542 ;  DiboU  v.  JEtna  Life  Ins.  Co.,  32  La.  Ann.  179 ;  Lyon 
V.  Supreme  Assembly  Royal  Sec.  of  Good  Fellows,  153  Mass.  83,  26 
N.  E.  236;  Mallory  v.  Metropolitan  Life  Ins.  Co.,  97  Mich.  416,  56 
N.  W.  773;  Lord  v.  National  Protective  Soc,  134  Mich.  357,  96 
N.  W.  443 ;  State  ex  rel.  Young  v.  Temperance  Benev.  Ass'n,  42 
Mo.  App.  485;  Boyce  v.  Eoyal  Circle,  99  Mo.  App.  349,  73  S.  W. 
300;  Sullivan  v.  Germania  Life  Ins.  Co.,  15  Mont.  522,  39  Pac. 
742;  Metropolitan  Life  Ins.  Co.  v.  McGrath,  52  N.  J.  Law,  358,  19 
Atl.  386;  Kolgers  v.  Guardian  Life  Ins.  Co.,  9  Abb.  Prac.  N.  S. 
(N.  T.)  91,  58  Barb.  (N.  Y.)  185;  Jackson  v.  Royal  Ben.  Soc,  15 
Misc.  Rep.  481,  37  N.  Y.  Supp.  28 ;  Sparkman  v.  Supreme  Council 
American  Legion  of  Honor,  35  S.  E.  391,  57  S.  C.  16;  Nashville 
Life  Ins.  Co.  v.  Ewing,  61  Tenn.  305 ;  Sovereign  Camp  Woodmen 
of  the  World  v.  Rothschild,  15  Tex.  Civ.  App.  463,  40  S.  W.  553. 

It  has  been  held  that  when  the  limitations  on  the  agent's  authority 
are  secret,  and  insured  has  no  notice  thereof,  such  limitations  are 
not  effective  (McGowan  v.  Charter  Oak  Life  Ins.  Co.,  16  Fed.  Cas. 
125),  and  it  is  not  the  duty  of  the  insured  to  inquire  as  to  the  extent 
of  the  agent's  authority  (Shaft  v.  Phoenix  Mut.  Life  Ins.  Co.,  8  Hun 
[N.  Y.]  632). 

The  acts  of  the  agent  in  accepting  the  overdue  premium  may  be 
ratified  by  the  insurer,  thus  giving  effect  to  the  waiver  (Williams 
V.  Maine  State  Relief  Ass'n,  89  Me.  158,  36  Atl.  63),  and  such  a  rati- 
fication will  result  where  the  insurer  accepts  the  premium  from  its 
agent  and  retains  the  same. 

Dutton  V.  New  York  Life  Ins.  Co.,  8  Fed.  Cas.  178 ;  Mutual  Benefit  Life 
Ins.  Co.  V.  Robertson,  59  111.  123,  14  Am.  Rep.  8 ;  Hodsdon  v.  Guard- 
ian Life  Ins.  Co.,  97  Mass.  144,  93  Am.  Dec.  73;  Shaft  v.  Phoenix 
Mut.  Life  Ins.  Co.,  8  Hun  (N.  Y.)  632;  Fraser  v.  Home  Life  Ins. 
Co.,  71  Vt.  482,  45  Atl.  1046. 

If  the  premiums  so  accepted  by  the  agent  are  refused  by  the  insurer 
there  is,  of  course,  no  ratification  on  which  to  base  a  waiver.  Il- 
linois Masons'  Benev.  Soc.  v.  Baldwin,  86  111.  479;  National  Coun- 
cil of  Knights  and  Ladles  of  Security  v.  Dillon,  212  III.  320,  72 
N.  E.  367,  reversing  108  111.  App.  183;  Koelges  v.  Guardian  Life 
Ins.  Co.,  2  Lans.  (N.  Y.)  480. 

(j)    Same — Conditional  acceptance. 

The  general  rule  has  been  qualified  in  some  cases.  Thus,  it 
was  said  in  McDonald  v.  Supreme  Council  of  Order  of  Chosep 
Friends,  78  Cal.  49,  20  Pac.  41,  that  the  rule  would  apply  if  there 
were  no  conditions  of  reinstatement  except  payment  of  arrearages. 
But  where  other  formalities  must  be  observed,  the  mere  acceptance 
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of  the  past-due  premium  is  insufficient  to  show  a  waiver  (Rice  v. 
Grand  Lodge  A.  O.  U.  W.,  92  Iowa,  417,  60  N.  W.  726).  So,  in 
American  Life  Ins.  Co.  v.  Green,  57  Ga.  469,  it  was  said  that  the  ac- 
ceptance of  the  past-due  premium  would  operate  as  a  waiver  if 
the  insured  was  at  the  time  in  good  health.  And  in  other  cases 
it  has  been  said  that  the  acceptance  of  the  overdue  premium  in 
ignorance  of  the  ill  health  of  the  insured  would  not  operate  as  a 
waiver. 

Supreme  Lodge  K.  P.  v.  Quinn,  78  Miss.  525,  29  South.  826;    Lamb  v. 

Prudential  Ins.  Co.,  48  N.  Y.  Supp.  123,  22  App.  Div.  552 ;    Miller 

V.  Head  Camp  (Or.)  77  Pac.  83. 

It  may  be  said  that  as  a  general  rule  the  acceptance  of  a  past-due 
premium  on  the  condition  that  the  insured  is  in  good  health,  or 
that  he  furnish  a  certificate  of  good  health,  is  not  such  an  acceptance 
as  will  waive  the  forfeiture,  such  condition  not  being  complied  with. 

Unsell  T.  Hartford  Life  &  Annuity  Ins.  Co.,  32  Fed.  443;  Servoss  v. 
Western  Mut.  Aid  Soc,  67  Iowa,  86,  24  N.  W.  604;  Garbutt  v. 
Citizens'  Life  &  Endowment  Ass'n,  84  Iowa,  293,  51  N.  W.  148; 
Bowlin  V.  Sovereign  Camp  of  Woodmen  of  the  World,  82  Minn. 
411,  85  N.  W.  160 ;  May  v.  New  York  Safety  Reserve  Fund  Soc,  14 
Daly  (N.  Y.)  389 ;  Nagel  v.  Grasburger,  57  Hun,  585,  10  N.  Y.  Supp. 
503;  Ronald  v.  Mutual  Reserve  Fund  Life  Ass'n,  132  N.  Y.  378, 
30  N.  E.  739 ;  Supreme  Lodge  Knights  of  Honor  v.  Keener,  6  Tex. 
Civ.  App.  267,  25  S.  W.  1084;  New  York  Life  Ins.  Co.  v.  Scott,  23 
Tex.  Civ.  App.  541,  57  S.  W.  677;  Miles  v.  Mutual  Reserve  Fund 
Life  Ass'n,  84  N.  W.  159,  108  Wis.  421 ;  McQuillan  v.  Mutual  Re- 
serve Fund  Ass'n,  87  N.  W.  1069,  112  Wis.  665,  56  L.  R.  A.  233,  88 
Am.  St.  Rep.  986,  rehearing  denied  88  N.  W.  925,  112  Wis.  676, 
56  L.  R.  A.  238. 

But  where  the  forfeiture  was  illegal  because  proper  notice  was  not 
given,  the  condition  cannot  be  insisted  on  by  the  insurer.  Pray  v. 
Life  Indemnity  &  Security  Co.,  104  Iowa,  114,  73  N.  W.  485. 

It  must  be  made  clearly  manifest  to  the  insured  that  the  condi- 
tion as  to  good  health  is  a  condition  precedent  (Rockwell  v.  Mutual 
Life  Ins.  Co.,  20  Wis.  335).  Consequently  the  insurer  cannot  rely 
on  an  uncommunicated  condition. 

Shea  V.  Massachusetts  Ben.  Ass'n,  160  Mass.  289,  35  N.  E.  855,  39  Am. 
St.  Rep.  475;  McQuillan  v.  Mutual  Reserve  Fund  Ass'n,  87  N.  W. 
1069,  112  Wis.  665,  56  L.  R.  A.  233,  88  Am.  St.  Rep.  986,  rehearing 
denied  88  N.  W.  925,  112  Wis.  676,  56  L.  R.  A.  238. 

And,  if  the  insurer  offers  to  receive  the  past-due  premium  with- 
out advising  the  insured  that  a  certificate  of  good  health  will  be 
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necessary,  it  cannot  thereafter,  on  accepting  the  overdue  premium, 
make  its  acceptance  conditional  on  the  good  health  of  the  insured. 

Sieburg  v.  Massachusetts  Ben.  Life  Ass'n,  87  Hun,  199,  33  N.  Y.  Supp. 
1064;  McLean  y.  Piedmont  &  Arlington  Life  Ins.  Co.,  29  Grat. 
(Va.)  361. 

The  condition  as  to  good  health  may  of  course  be  waived  by  the 
insurer  as  by  accepting  overdue  premiums  without  insisting  on  the 
condition  (Baltimore  Life  Ins.  Co.  v.  Howard,  52  Atl.  397,  95  Md. 
344).  So,  too,  there  is  a  waiver  of  the  forfeiture  if  the  insurer  ac- 
cepts the  past-due  premium  with  knowledge  that  the  insured  is  in 
ill  health. 

Piedmont  &  A.  Life  Ins.  Co.  v.  Lester,  59  Ga.  812 ;  Frame  v.  Sovereign 
Camp  Woodmen  of  the  World,  67  Mo.  App.  127 ;  Simms  v.  Balti- 
more Mut.  Aid  Soc,  15  Pa.  Co.  Ct.  R.  642;  Fraser  v.  .iEtna  Life 
Ins.  Co.,  114  Wis.  510,  90  N.  W.  476. 

The  retention  of  the  premium  by  the  insurer  with  knowledge  that 
the  condition  as  to  health  cannot  be  or  will  not  be  complied  with  is 
sufficient  to  show  a  waiver. 

Rasmusen  v.  New  York  Life  Ins.  Co.,  91  Wis.  81,  64  N.  W.  301;  Mc- 
Quillan V.  Mutual  Reserve  Fund  Ass'n,  112  Wis.  665,  87  N.  W.  1069, 
56  L.  R.  A.  288,  88  Am.  St.  Rep.  986,  rehearing  denied  88  N.  W. 
925,  112  Wis.  676,  56  L.  R.  A.  238. 

But  the  premium  may  be  retained  by  the  agent  to  whom  it  was 
paid  pending  instructions  from  the  company  or  to  make  further  in- 
quiry without  prejudicing  the  company's  rights. 

McGowan  v.  Charter  Oak  Life  Ins.  Co.,  16  Fed.  Cas.  125 ;  McGowan  v. 
Supreme  Council  of  Catholic  Mut.  Ben.  Ass'n,  76  Hun,  534,  28  N. 
Y.  Supp.  177 ;   Mutual  Protection  Life  Ins.  Co.  v.  Laury,  84  Pa.  48. 

If  the  premiums  have  been  accepted  and  retained,  the  burden  is 
on  the  insurer  to  show  that  the  condition  as  to  health  was  not  com- 
plied with  (Bradley  v.  John  Hancock  Mut.  Life  Ins.  Co.,  46  N.  Y. 
Supp.  627,  20  App.  Div.  22).  If  a  statement  as  to  health  has  been 
furnished  and  the  premiums  accepted,  the  waiver  is  complete  in  the 
absence  of  any  objection  to  the  health  certificate. 

Supreme  Lodge  K.  P.  v.  Hammerl,  94  111.  App.  164 ;  Jones  v.  Preferred 
Bankers'  Life  Assur.  Co.,  79  N.  W.  204,  120  Mich.  211. 

(k)    Same — Insurance  of  property. 

The  rule  that  the  acceptance  of  a  specific  premium  after  due 
waives  the  forfeiture  for  nonpayment  of  such  premium  has  been 
B.B.lNS.— 171 
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applied  where  the  insurance  of  property  is  involved  (Sims  v.  State 
Ins.  Co.,  47  Mo.  54,  4  Am.  Rep.  311).  In  most  of  the  cases  the 
question  has  arisen  on  a  payment  of  the  overdue  premium  after  loss. 
As  to  such  payments,  it  has  been  held  that  the  acceptance  of  an 
overdue  premium  after  a  loss  has  occurred,  with  knowledge  thereof, 
is  a  waiver  of  the  forfeiture  based  on  the  failure  to  pay  such  premi- 
um when  due. 

Smith  V.  St.  Paul  Fire  &  Marine  Ins.  Co.,  3  Dak.  80,  13  N.  W.  355; 
Cedar  Rapids  Ins.  Co.  v.  Shimp,  16  111.  App.  248;  Hartford  Fire 
Ins.  Co.  V.  Orr,  56  111.  App.  629 ;  Phenix  Ins.  Co.  v.  Tomlinson,  125 
Ind.  84,  25  N.  E.  126,  9  L.  R.  A.  317,  21  Am.  St.  Rep.  208 ;  Conti- 
nental Ins.  Co.  V.  Chew,  11  Ind.  App.  330,  38  N.  E.  417,  54  Am.  St 
Rep.  506 ;  Marshall  Farmers'  Home  Fire  Ins.  Co.  v.  Liggett,  16  Ind, 
App.  598,  45  N.  B.  1062 ;  Farmers'  Mut.  Fire  Ins.  Co.  v.  Bowen,  40 
Mich.  147;  Phoenix  Ins.  Co.  v.  Lansing,  15  Neb.  494,  20  N.  W.  22 
Perry  v.  Farmers'  Mut.  Fire  Ins.  Ass'n,  132  N.  C.  283,  43  S.  E.  837 
Lycoming  County  Mut.  Ins.  Co.  v.  SchoUenberger,  44  Pa.  259 ;  Farm- 
ers' Benev.  Fire  Ins.  Ass'n  v.  Kinsey,  101  Va.  236,  43  S.  E.  338; 
Mason  v.  Citizens'  Fire,  Marine  &  Life  Ins.  Co.,  10  W.  Va.  572. 

On  the  other  hand,  if  the  fact  of  loss  is  not  known  to  the  insurer 
at  the  time  of  the  acceptance  of  the  overdue  premium,  waiver  of  the 
forfeiture  for  nonpayment  will  not  result  from  such  acceptance. 

Cardwell  v.  Republic  Fire  Ins.  Co.,  5  Fed.  Cas.  48;  Green  v.  North- 
western Live  Stock  Ins.  Co.,  87  Iowa,  358,  54  N.  W.  349;  Harle  v. 
Council  Bluffs  Ins.  Co.,  71  Iowa,  401,  32  N.  W.  396;  McMartin  v. 
Continental  Ins.  Co.,  41  Minn.'  198,  42  N.  W.  934. 

It  is  true  that  in  Western  Horse  &  Cattle  Ins.  Co.  v.  Scheidle,  18 
Neb.  495,  25  N.  W.  620,  it  was  held  that  the  acceptance  of  the  past- 
due  premium  after  loss,  and  without  knowledge  thereof,  operated 
as  a  waiver;  but  it  is  to  be  remarked  that  the  insurer  had  failed 
to  declare  a  forfeiture  when  the  premium  matured,  and  retained  the 
premium  after  knowledge  of  the  loss  until  suit  was  brought  on  the 
policy.  By  this  conduct  the  court  held  the  company  to  be  estopped 
to  insist  on  a  forfeiture.  So,  in  Hill  v.  Farmers'  Mut.  Fire  Ins.  Co., 
129  Mich.  141,  88  N.  W.  392,  it  was  held  that  no  waiver  would  re- 
sult if  the  premium  was  seasonably  returned  by  the  insurer,  though 
the  default  had  continued  for  nearly  a  year,  during  which  the  com- 
pany had  been  silent  as  to  the  effect  thereof. 

Even  an  acceptance  with  knowledge  of  the  loss  will  not  amount 
to  a  waiver  if  the  premium  accepted  is  to  be  considered  as  earned 
before  the  forfeiture  (Muhleman  v.  National  Ins.  Co.,  6  W.  Va.  508). 
Moreover,  it  must  appear  that  the  person  receiving  the  premium 
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had  authority  so  to  do  and  to  waive  forfeitures  (Firemen's  Ins.  Co. 
V.  Keussner,  59  111.  App.  432).  But  authority  to  receive  overdue 
premiums  after  loss  cannot  be  implied  from  authority  to  receive 
such  premiums  before  loss  (Perry  v.  Farmers'  Mut.  Fire  Ins.  Ass'n, 
132  N.  C.  283,43  S.  E.  837). 

Where  a  part  payment  of  a  past-due  premium  note  amounted 
to  more  than  the  premium  earned,  and  a  loss  occurred  before  the 
whole  premium  paid  had  been  earned  (Phenix  Ins.  Co.  v.  Dungan, 
37  Neb.  468,  55  N.  W.  1069),  it  was  held  that  the  acceptance  and 
retention  of  the  part  payment,  the  insurer  retaining  also  the  premi- 
um note,  waived  the  forfeiture.  So,  in  Mutual  Fire  Ins.  Co.  v. 
Eicholtz,  88  Md.  92,  40  Atl.  706,  where  forfeiture  was  based  on  the 
nonpayment  of  interest  on  a  premium  note,  and  waiver  was  claimed 
because  the  agent  had  accepted  a  partial  payment  on  account  of 
such  interest  after  it  became  due,  it  was  held  that,  though  the  agent 
was  not  authorized  to  accept  such  partial  payment,  the  company, 
by  receiving  and  retaining  it  without  objection,  was  estopped  to 
claim  a  forfeiture. 

In  Reynolds  v.  Mutual  Fire  Ins.  Co.,  34  Md.  280,  6  Am.  Rep.  337,  it 
was  held  that  a  waiver  cannot  be  claimed  on  the  ground  that  an 
insurer  has  accepted  interest  payments  on  a  -premium  note  after 
discharge  in  bankruptcy  of  the  insured,  especially  where  the  insurer 
had  no  knowledge  of  the  discharge  at  the  time  the  interest  pay- 
ments were  accepted. 

But  where  the  contract  provides  that  pending  nonpayment  of  a 
premium  the  risk  shall  be  suspended,  subject  to  revival  by  subse- 
quent payment,  an  acceptance  of  a  part  payment  does  not  waive 
the  suspension.  The  acceptance  is  entirely  consistent  with  the  in- 
tention of  the  company  to  hold  the  policy  suspended  until  the 
whole  amount  is  paid,  and  no  estoppel  can  therefore  arise. 

Curtin  v.  PUenix  Ins.  Co.,  78  Cal.  619,  21  Pac.  370 ;  German  Ins.  Co.  v. 
Denny,  70  111.  App.  437;  Carlock  v.  Phoenix  Ins.  Co.,  138  111.  210, 
28  N.  E.  53,  affirming  32  IM.  App.  255;  Garlick  v.  Mississippi  Val. 
Ins.  Co.,  44  Iowa,  553. 

Even  where  the  whole  amount  of  the  overdue  premium  is  accept- 
ed after  a  partial  loss,  this  does  not  affect  the  suspension  if  at  the 
time  of  the  payment  there  remains  a  portion  of  the  property  as  to 
which  the  policy  may  be  revived. 

Beeman  v.  Farmers'  Pioneer  Mut.  Ins.  Ass'n,  104  Iowa,  83,  73  N.  W. 
597,  65  Am.  St.  Rep.  424 ;  Johnston  v.  Phelps  County  Mut.  Ins.  Co., 
88  N.  W.  142,  63  Neb.  21. 
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(1)    Demand  for  specific  premium  after  default. 

An  unconditional  demand  for  the  payment  of  a  past-due  premi- 
um, especially  if  followed  by  payment  in  accordance  therewith,' 
operates  as  a  waiver  of  the  forfeiture  from  the  time  of  the  demand. 

Bailey  v.  Mutual  Ben.  Ass'n,  71  Iowa,  689,  27  N.  W.  770;  Bingler  v. 
Mutual  Benefit  Life  Ins.  Co.,  10  Kan.  App.  6,  61  Pac.  673. 

This  is  true  though  the  payment  was  not  made  until  after  the 
death  of  the  insured  (Shay  v.  National  Ben.  Soc,  54  Hun,  109,  7 
N.  Y.  Supp.  287).  The  same  result  will  follow  if  the  demand  is  not 
made  or  received  until  after  the  death,of  the  insured. 

Chicago  Life  Ins.  Co.  v.  Warner,  80  111.  410;  Union  Cent.  Life  Ins. 
Co.  V.  Duvall,  46  S.  W.  518,  20  Ky.  Law  Rep.  441 ;  Lewis  y.  West- 
ern Funeral  Ben.  Ass'n,  77  Mo.  App.  586. 

And  where  the  insurer  demanded  payment  of  the  premium  by  a 
certain  day,  it  amounted  to  a  waiver  of  the  forfeiture,  though  the 
insured  died  before  that  day  (Grand  Lodge  A.  O.  U.  W.  v.  Lach- 
mann,  199  111.  140,  64  N.  E.  1022,  affirming  101  111.  App.  213). 

The  rule  that  demand  of  the  past-due  premium  waives  the  for- 
feiture does  not  apply  where  the  premium  was  earned  before  the  de- 
fault (Mandego  v.  Centennial  Mut.  Life  Ass'n,  64  Iowa,  134,  17 
N.  W.  656,  19  N.  W.  877),  or  where  the  contract  provides  that  the 
full  premium  shall  be  considered  as  earned  by  the  default. 

Laughlin  v.  Fidelity  Mut.  Life  Ass'n,  8  Tex.  Civ.  App.  448,  28  S.  W. 
411 ;  Union  Central  Life  Ins.  Co.  v.  Chownlng,  8  Tex.  Civ.  App. 
455,  28  S.  W.  117. 

Where,  in  response  to  the  demand,  payment  is  refused,  there  is, 
of  course,  no  waiver  (Sullivan  v.  Connecticut  Indemnity  Ass'n,  101 
Ga.  809,  29  S.  E.  41),  and  it  has  been  held  that  if  no  action  was  taken 
by  the  insured  to  comply  with  the  demand  there  was  no  waiver. 

Union  Cent.  Life  Ins.  Co.  v.  Berlin,  101  Fed.  673,  41  C.  O.  A.  592 ;  Linn 
V.  New  York  Life  Ins.  Co.,  78  Mo.  App.  192,  2  Mo.  App.  Rep'r,  201. 
Baker  v.  Union  Life  Ins.  Co.,  43  N.  T.  283,  reversing  29  N.  Y.  Super. 
Ct.  393. 

Where  the  insurer  has  made  an  unconditional  demand,  it  cannot 
thereafter  impose  conditions  (True  v.  Bankers'  Life  Ass'n,  78  Wis. 
287,  47  N.  W.  520).  But  a  conditional  demand  will  not  operate  as 
a  waiver  unless  the  condition  is  complied  with  (Fidelity  Mut.  Life 
Ins.  Co.  v.  Price,  77  S.  W.  384,  25  Ky.  Law  Rep.  1148).     It  is,  how 
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ever,  sufficient  that  the  compliance  is  within  a  reasonable  time 
(Miesell  V.  Globe  Mut.  Life  Ins.  Co.,  76  N.  Y.  115). 

(m)    Same— Insurance  of  property. 

The  principle  that  an  unconditional  demand  for  payment  of  an 
overdue  premium  is  a  waiver  of  the  forfeiture  has  been  applied  in 
insurance  of  property  (Walls  v.  Home  Ins.  Co.,  24  Ky.  Law  Rep. 
1452,  71  S.  W.  650,  114  Ky.  611).  But  it  was  said  in  Ware  v.  Mill- 
ville  Mut.  Marine  &  Fire  Ins.  Co.,  45  N.  J.  Law,  177,  that  if  no  pay- 
ment was  made  in  accordance  with  the  demand  before  loss  there 
was  no  waiver.  So  a  waiver  cannot  be  based  on  a  mere  conditional 
promise  to  pay  (Home  Ins.  Co.  v.  Karn,  19  Ky.  Law  Rep.  273,  39 
S.  W.  501).  If,  however,  on  such  a  demand,  the  insured  promises 
to  pay  on  a  certain  day  there  is  a  waiver,  though  the  note  is  still 
unpaid  at  the  time  of  the  loss,  which  occurs  on  the  day  fixed  by 
insured  for  the  payment  of  the  note,  and  after  he  has  failed,  upon 
calling  at  the  office  of  the  agent  to  make  payment,  to  find  any  per- 
son there  to  receive  the  money  (Moore  v.  Continental  Ins.  Co.,  107 
Ky.  273,  53  S.  W.  652).  It  has,  however,  been  held  in  Texas 
(Cohen  v.  Continental  Fire  Ins.  Co.,  67  Tex.  325,  3  S.  W.  296,  60 
Am.  Rep.  24)  that  there  was  no  waiver  if  the  agent  acting  in  the 
matter  had  authority  only  to  take  applications  and  collect  premi- 
ums. 

There  can  be  no  waiver  based  on  a  demand  for  a  premium  which, 
under  the  terms  of  the  contract,  is  to  be  considered  as  earned. 

Cohen  v.  Continental  Fire  Ins.  Co.,  67  Tex.  325,  3  S.  W.  296,  60  Am.  Rep. 
24;  Fry  v.  Franklin  Ins.  Co.,  3  Wkly.  Law  Bui.  161,  7  Ohio  Dec. 
442.0 

A  demand  after  loss,  without  knowledge  thereof,  is  not  a  waiver, 
especially  when  the  policy  provides  that  the  risk  is  suspended  by 
default  in  the  payment  of  premiums  (Potter  v.  Continental  Ins.  Co., 
107  Ky.  326,  53  S.  W.  669)  ;  and,  generally,  where  the  policy  pro- 
vides for  a  suspension  of  the  risk  on  nonpayment,  but  that  payment 
of  the  premium  will  revive  the  policy,  a  demand  for  the  past-due 
premium  does  not  waive  the  suspension. 

Lenz  V.  German  Fire  Ins.  Co.,  74  111.  App.  341 ;  Palmer  v.  Continental 
Ins.  Co.,  31  Mo.  App.  467 ;  Hooker  v.  Continental  Ins.  Co.  (Neb.)  96 
N.  W.  663. 

■  Reversed  on  a  question  ot  practice  in  40  Ohio  St.  108. 
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(xl)    Retention  of  preminm  note  and  enforcement  tbereof. 

Though  it  was  held  in  Johnson  v.  Southern  Mut.  Life  Ins.  Co.,  79 
Ky.  403,  that  the  retention  by  the  insurer  of  a  past-due  premium 
note  showed  an  intent  to  insist  on  its  right  to  collect  the  same,  and 
therefore  waive  the  forfeiturcT— a  doctrine  also  approved,  apparent- 
ly, in  Louisiana  (Trager  v.  Louisiana  Equitable  Life  Ins.  Co.,  31 
La.  Ann.  335),  such  is  not  the  accepted  rule.  On  the  contrary,  the 
general  doctrine  is  that  the  mere  retention  of  a  past-due  note  does 
not  operate  as  a  waiver  of  the  forfeiture. 

Parker  v.  Bankers'  Life  Ass'n,  86  111.  App.  315;    New  York  Life  Ins. 

Co.  V.  Warren  Deposit  Bank,  25  Ky.  Law  Rep.  325,  75  S.  W.  234; 

New  York  Life  Ins.  Co.  v.  Meinken's  Adm'r,  25  Ky.  Law  Rep.  2113, 

80  S.  W.  175,  on  rehearing  81  S.  W.  239,  26  Ky.  Law  Rep.  339 ;   How 

V.  Union  Mut.  Life  Ins.  Co.,  80  N.  Y.  32. 
The  retention  of  an  order  on  insured's  employer,  which  has  become 

worthless  by  reason  of  insured's  quitting  work,  does  not  waive  the 

forfeiture   for   nonpayment   of  the   premium.     Bane   v.   Travelers' 

Ins.  Co.,  7  Ky.  Law  Rep.  750. 

Especially  is  this  rule  applicable  when  the  premium  is  considered 
earned  on  default  (Union  Cent.  Life  Ins.  Co.  v.  Chowning,  8  Tex. 
Civ.  App.  455,  28  S.  W.  117),  or  a  right  to  reinstatement  still  exists 
(Manhattan  Life  Ins.  Co.  v.  Savage's  Adm'r,  63  S.  W.  278,  23  Ky. 
Law  Rep.  483),  or  when  the  note  is  retained  merely  as  evidence  of 
its  nonpayment. 

Roberts  v.  ^tna  Life  Ins.  Co.,  72  N.  E.  363,  212  111.  382,  affirming  101 
111.  App.  313;   Sharpe  v.  New  York  Life  Ins.  Co.  (Neb.)  98  N.  W.  66. 

An  unconditional  demand  for  payment,  followed  by  proceedings 
to  enforce  collection  of  a  past-due  premium  note,  operates  as  a  waiv- 
er of  a  forfeiture  based  on  default  in  payment. 

Union  Cent.  Life  Ins.  Co.  v.  Woods,  11  Ind.  App.  335,  37  N.  E.  180,  re- 
hearing denied  39  N.  B.  205,  11  Ind.  App.  335;  Union  Cent.  Life 
Ins.  Co.  V.  Jones,  17  Ind.  App.  592,  47  N.  E.  342;  Moreland  v. 
Union  Cent.  Life  Ins.  Co.,  104  Ky.  129,  46  S.  W.  516;  Id.  (Ky.)  56 
S.  W.  653;  Union  Cent.  Life  Ins.  Co.  v.  Spinks,  83  S.  W.  615,  26 
Ky.  Law  Rep.  1205 ;  National  Life  Ins.  Co.  v.  Reppond  (Tex.  Civ. 
App.)  81  S.  W.  1012. 

(o)    Same^Insnrance  of  property. 

The  mere  retention  of  a  past-due  note  given  for  the  premium  on  a 
fire  policy  will  not  waive  a  forfeiture  (Ferebee  v.  North  Carolina 
Mut.  Home  Ins.  Co.,  68  N.  C.  11),  but  forfeiture  will  be  waived  if 
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the  company  treats  the  overdue  premium  as  a  valid  claim  against 
the  insured,  and  seeks  to  enforce  the  collection  thereof. 

Robinson  v.  Pacific  Fire  Ins.  Co.,  18  Hun  (N.  Y.)  395 ;  Phenix  Ins.  Co. 
V.  Tomlinson,  125  Ind.  84,  25  N.  B.  126,  9  L.  R.  A.  317,  21  Am. 
St.  Rep.  203 ;    Bloom  v.  State  Ins.  Co.,  94  Iowa,  359,  62  N.  W.  810. 

Such  a  result  will  not  follow,  however,  if,  under  the  terms  of  the 
contract,  the  premium  is  to  be  considered  as  earned. 

New  Zealand  Ins.  Co.  v.  Maaz,  59  Pac.  213,  13  Colo.  App.  493;  Texas 
Fire  Ins.  Co.  v.  Knights  of  Tabor  Lodge,  74  S.  W.  809,  32  Tex.  Civ. 
App.  328;    Proebstel  v.  State  Ins.  Co.,  14  Wash.  669,  45  Pac.  308. 

A  policy  may  provide  that  no  proceeding  to  enforce  collection  of 
past-due  premiums  shall  waive  any  of  the  provisions  as  to  for- 
feiture, and  in  such  case  an  attempt  to  enforce  collection  does  not 
effect  a  waiver. 

Phenix  Ins.  Co.  v.  Tomlinson,  125  Ind.  84,  25  N.  E.  126,  9  L.  R.  A.  317, 
21  Am.  St.  Rep.  203 ;  Blackerby  v.  Continental  Ins.  Co.,  7  Ky.  Law 
Rep.  653,  83  Ky.  574. 

Similarly,  if  the  policy  provides  that  if  the  premium  note  remains 
unpaid  for  60  days,  or  suit  is  commenced  for  the  collection  thereof, 
the  policy  shall  be  considered  canceled,  proceedings  to  enforce  col- 
lection do  not  waive  the  forfeiture. 

Shakey  v.  Hawkeye  Ins.  Co.,  44  Iowa,  540;  Shultz  v.  Hawkeye  Ins.  Co., 
42  Iowa,  239. 


(p)    Demand   and  acceptance   of  snlisequent  preminms   or   assessments 
as  waiver  of  prior  default. 

Where  a  mutual  benefit  association  levies  and  accepts  a  subse- 
quent assessment  from  a  member  already  in  default  on  a  prior  as- 
sessment, the  association  waives  the  forfeiture  on  account  of  such 
prior  default. 

Millard  v.  Supreme  Council  American  Legion  of  Honor,  81  Cal.  340, 
22  Pac.  864;  Great  Western  Mut.  Aid  Ass'n  v.  Colmar,  7  Colo. 
App.  275,  43  Pac.  159;  Menard  v.  Society  of  St.  Jean  Baptiste,  63 
Conn.  172,  27  Atl.  1115;  Jletropolitan  Safety  Fund  Ace.  Ass'n  v. 
Windover,  137  111.  417,  27  N.  B.  538,  affirming  37  111.  App.  170 ;  Mod- 
ern Woodmen  of  America  v.  Anderson,  71  111.  App.  351 ;  Sweetser 
V.  Odd  Fellows'  Mut.  Aid  Ass'n,  117  Ind.  97,  19  N.  E.  722;  Tobin  v. 
Western  Mut.  Aid  Soc,  72  Iowa,  261,  33  N.  W.  663;  Wallace  v. 
Fraternal  Mystic  Circle,  121  Mich.  263,  80  N.  W.  6 ;  Modern  Wood- 
men of  America  v.  Coleman,  64  Neb.  162,  89  N.  W.  641 ;    Elmer  v. 
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Mutual  Ben.  Life  Ass'n,  64  Hun,  639,  19  N.  T.  Suf)p.  289,  affirmed 
In  138  N.  T.  642,  34  N.  E.  512;  Commonwealth  v.  Provident  Life 
Ass'n,  163  Pa.  374,  30  Atl.  163. 

Especially  will  the  rule  prevail  when  it  has  been  the  custom  of 
the  association  not  to  insist  on  prompt  payment  of  assessments 
(Stylow  V.  Wisconsin  Odd  Fellows'  Mut.  Life  Ins.  Co.,  69  Wis.  324, 
34  N.  W.  151,  2  Am.  St.  Rep.  738).  So,  too,  it  has  been  held  (Su- 
preme Lodge  Nat.  Reserve  Ass'n,  v.  Turner,  19  Tex.  Civ.  App.  346, 
47  S.  W.  44)  that  the  acceptance  by  the  supreme  body  of  subsequent 
assessments  from  the  subordinate  lodge,  with  knowledge  that  a 
cause  of  suspension  of  such  lodge  exists,  is  a  waiver  of  the  prior 
default  of  the  subordinate  lodge. 

A  principle  somewhat  similar  to  the  general  rule  was  asserted  in 
Butler  V.  American  Popular  Ins.  Co.,  42  N.  Y.  Super.  Ct.  342,  where 
it  was  said  that  if  an  insured  makes  a  payment,  and  specifically 
designates  it  as  a  payment  on  a  premium  which  is  about  to  fall  due, 
and  the  company  accepts  the  same,  this  payment  will  continue  the 
policy  in  force,  notwithstanding  default  in  a  previous  payment. 

The  acceptance  of  the  subsequent  assessment  will  not  waive  the 
prior  default,  when  the  right  to  reinstatement  exists. 

Toelle  V.  Central  Verein  Der  Gegenseltigen  Unterstuetzungs-Gesellschaft 
Germanla,  97  Wis.  822,  72  N.  W.  630;  Miles  v.  Mutual  Reserve 
Fund  Life  Ass'n,  108  Wis.  421,  84  N.  W.  159. 

If  a  prior  acceptance  has  been  conditioned  on  the  continued  good 
health  of  the  insured,  the  acceptance  of  subsequent  assessments 
will  waive  such  condition,  and  operate  as  a  complete  waiver  of  the 
forfeiture  (Rice  v.  New  England  Mut.  Aid  Soc,  146  Mass.  248,  15 
N.  E.  624).  This  was  regarded  as  the  rule,  even  where  the  notice 
of  assessment  recited  that  the  sending  of  the  notice  should  not  be 
considered  as  a  waiver  of  any  condition  on  which  other  assessments 
had  been  received,  or  any  forfeiture  by  reason  of  nonpayment  of 
previous  assessments  (Griesa  v.  Massachusetts  Ben.  Ass'n,  60  Hun, 
581,  15  N.  Y.  Supp.  71,  affirmed  without  opinion  133  N.  Y.  619, 
30  N.  E.  1146).  So  in  Beatty  v.  Mutual  Reserve  Fund  Life  Ass'n, 
75  Fed.  65,  21  C.  C.  A.  227,  it  was  said  that  a  statement  in  a  notice 
of  assessment  that  it  shall  not  be  held  to  waive  any  forfeiture 
caused  by  the  nonpayment  of  previous  calls  is  ineffective.  The 
contrary  rule  was  adopted  in  Wisconsin  (Schmidt  v.  Modei-n 
Woodmen  of  America,  84  Wis.  101,  54  N.  W.  264),  it  being  held 
that  there  is  no  waiver  if  in  the  notice  attention  is  expressly  called 
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to  the  prior  default.  So,  too,  in  Texas  (Mutual  Reserve  Fund  Life 
Ass'n  V.  Lovenberg,  24  Tex.  Civ.  App.  355,  59  S.  W.  314),  it  has 
been  held  that  where  the  insured  forfeits  the  policy  by  nonpayment 
of  assessments,  which  he  afterwards  pays,  and  receives  a  receipt 
that  it  is  only  taken  on  condition  that  he  is  in  good  health,  and  he 
is  in  bad  health,  and  it  also  provides  that  the  receipt  of  future  as- 
sessments by  the  insurer  shall  not  be  considered  a  waiver  of  the 
condition  of  such  receipt,  the  receipt  of  a  future  assessment  does  not 
reinstate  the  policy. 

It  has  been  held  in  some  cases  that  the  mere  sending  of  a  notice 
of  assessment  waives  a  prior  default. 

Murray  v.  Home  Ben.  Life  Ass'n,  90  Cal.  402,  27  Pae.  309,  25  Am.  St. 
Eep.  133 ;  McGowan  v.  Northwestern  Legion  of  Honor,  98  Iowa, 
118,  67  N.  W.  89;  American  Mut.  Aid  Soc.  v.  Quire,  7  Ky.  Law 
Rep.  671;  Baker  v.  New  York  State  Mut.  Ben.  Ass'n,  9  N.  Y.  St. 
Rep.  653,  45  Hun  (N.  X.)  588. 

Such  will  not  be  the  effect  of  a  notice  sent  after  a  member's  death, 
without  knowledge  thereof  (Parker  v.  Bankers'  Life  Ass'n,  86  111. 
App.  315).  And  it  has  been  held  that  the  mere  sending  of  the  no- 
tice, if  the  payment  made  in  accordance  therewith  was  not  accepted, 
will  not  constitute  a  waiver  (Mutual  Protection  Life  Ins.  Co.  v. 
Laury,  84  Pa.  43).  If  the  right  to  declare  a  forfeiture  for  a  prior 
default  has  not  accrued  (Graveson  v.  Cincinnati  Life  Ass'n,  8  Ohio 
Cir.  Ct.  R.  in,  6  O.  C.  D.  327),  or  the  right  to  reinstatement  exists 
(Carlson  v.  Supreme  Council  American  Legion  of  Honor,  115  Cal. 
466,  47  Pac.  375,  35  L.  R.  A.  643),  the  sending  of  a  notice  is  not  a 
waiver.  Especially  is  this  true  where  the  right  to  reinstatement  is 
expressly  conditioned  on  the  good  health  of  the  insured. 

Bowlln  V.  Sovereign  Camp  of  Woodmen  of  the  World,  85  N.  W.  160,  82 
Minn.  411;  Lefflngwell  v.  Grand  Lodge  A.  O.  U.  W.  of  Iowa,  86 
Iowa,  279,  53  N.  W.  243;  Stiepel  v.  German-American  Mut.  Life 
Ass'n,  55  Mo.  App.  224.  But  see  Jackson  v.  Northwestern  Mut. 
Relief  Ass'n,  78  Wis.  463,  47  N.  W.  733,  where  the  question  of  waiv- 
er under  such  circumstances  was  regarded  as  for  the  jury. 

Notice  of  subsequent  assessments  was  regarded  as  waiving  a 
prior  default  in  Daniher  v.  Grand  Lodge  A.  O.  U.  W.,  10  Utah,  110, 
37  Pac.  245,  though  the  insured  had  expressed  the  desire  and  inten- 
tion to  abandon  the  insurance.  But  it  must  be  remarked  that,  so 
far  as  the  prior  default  was  concerned,  it  might  well  have  been  re- 
garded as  waived  by  the  subsequent  acceptance  of  the  past-due 
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premiums,  and  the  time  for  payment  of  subsequent  assessments  had 
not  expired  at  the  time  of  insured's  death.  Where  the  default  ex- 
isted for  a  period  bayond  the  time  allowed  for  payment  (Scheele  v. 
State  Home  Lodge  of  Farmers'  Mut.  Protection,  63  Mo.  App.  277), 
it  was  held  that  notice  of  subsequent  assessments  would  not  amount 
to  a  waiver,  if  the  insured  had  insisted  on  abandoning  his  contract. 
As  a  certificate  in  a  mutual  benefit  association  may  be  forfeited 
for  nonpayment  of  membership  or  expense  dues,  the  question  has 
arisen  in  a  few  cases  whether  the  subsequent  acceptance  of  mortuary 
assessments  waives  the  forfeiture  for  nonpayment  of  dues.  It  was 
held  in  Elmer  v.  Mutual  Benefit  Life  Ass'n,  64  Hun,  639,  19  N.  Y. 
Supp.  289,  affirmed  without  opinion  in  138  N.  Y.  642,  34  N.  E.  512, 
that  where  a  mutual  benefit  association  makes  mortuary  assessments 
on  a  member,  and  accepts  payment  thereof  after  an  expense  assess- 
ment has  fallen  due,  it  waives  the  right  to  claim  a  forfeiture  of  the- 
certificate  for  the  failure  to  pay  the  expense  assessment.  But  such 
will  not  be  the  result  if  the  member  was  duly  notified  that  his  cer- 
tificate was  forfeited  by  a  failure  to  pay  the  dues,  and  that  he  could 
be  reinstated  on  proper  application,  which  was  never  made  (People 
V.  Mutual  Reserve  Fund  Life  Ass'n,  15  Misc.  Rep.  333,  37  N.  Y. 
Supp.  617).  Where  a  membership  in  a  mutual  benefit  association 
is  confined  to  the  members  of  an  affiliated  order,  it  may  be  provided 
that  a  failure  to  pay  dues  to  the  affiliated  order  will  forfeit  member- 
ship in  the  association.  In  such  case,  where  mortuary  assessments 
are  levied  and  collected  by  the  association  without  knowledge  of 
the  fact  that  the  insured  is  in  default  to  his  lodge  for  dues,  there 
is  no  waiver  (Springmeier  v.  Widows'  &  Orphans'  Ben.  Ass'n,  5 
Wkly.  Law  Bui.  516,  8  Ohio  Dec.  89). 

Tlie  endowment  rank,  or  insurance  department,  of  the  Knights  of 
Pythias,  is  separate  from  the  lodge,  and  entirely  subject  to  a  board 
of  control,  which  has  power  to  make  regulations,  and  to  hear  and 
determine  all  appeals.  Under  the  authority  given,  the  board  en- 
acted that,  when  a  member  of  the  endowment  rank  became  in  ar- 
rears to  his  lodge  for  an  amount  equivalent  to  one  year's  dues, 
he  should  forfeit  his  membership  in  the  rank,  and  his  endowment 
certificate  should  be  void.  Thereafter  a  member  of  the  rank  died 
who  owed  more  than  one  year's  dues,  but  had  not  been  suspended 
by  his  lodge,  and  whose  assessment  had  been  regularly  received  by 
the  rank,  owing  to  the  failure  of  the  ofiicer  of  such  member's  lodge 
to  notify  the  rank  that  his  dues  were  unpaid.  It  was  held  in  Su- 
preme Lodge  K.  P.  V.  Kalinski,  163  U.  S.  289,  16  Sup.  Ct.  1047,  41 
L.  Ed.  163,  affirming  57  Fed.  348,  6  C.  C.  A.  373,  13  U.  S.  App.  574, 
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that  a  ruling  made  by  the  board  on  these  facts  that  the  certificate 
of  the  member  had  not  become  void  was  binding  upon  the  associa- 
tion in  a  subsequent  case  involving  the  same  facts. 

Where  insured  purposely  allows  a  policy  to  lapse,  surrendering 
it,  and  taking  out  another  policy  in  favor  of  a  different  beneficiary, 
the  second  policy  will  be  regarded  as  a  continuation  of  the  first, 
and  the  acceptance  of  the  premiums  on  such  second  policy  is  a 
waiver  of  the  forfeiture  of  the  first  policy  on  behalf  of  the  first  bene- 
ficiary (Garner  v.  Germania  Life  Ins.  Co.,  110  N.  Y.  266,  18  N.  E. 
130,1  L.  R.  A.  256). 

In  this  connection,  see,  also,  Barry  v.  Brune,  71  N.  T.  261,  where  a  some- 
what similar  principle  was  involved. 

If,  however,  the  insurer  in  forfeiting  the  previous  policy  and  is- 
suing the  second  acts  in  good  faith,,  without  knowledge  of  the 
wrongful  acts  of  the  insured,  there  is  no  waiver. 

Miles  V.  Connecticut  Mut.  Life  Ins.  Co.,  147  U.  S.  177,  13  Sup.  Ct.  275, 
37  L.  Ed.  128 ;  Schneider  v.  United  States  Life  Ins.  Co.,  123  N.  T. 
109,  25  N.  E.  321,  20  Am.  Rep.  727,  reversing  52  Hun,  130,  4  N.  Y. 
Supp.  797 ;  Leonhard  v.  Provident  Savings  Life  Assur.  Soc,  130 
Fed.  287,  64  C.  0.  A.  533.  And  if  the  second  policy  is  not  in  fact 
a  continuation  of  the  first,  there  is  of  course  no  waiver.  Britton 
V.  Mutual  Life  Ins.  Co.  of  New  York,  12  Daly  (N.  Y.)  164. 

A  member  of  a  beneficial  association  effected  a  change  of  beneficiary 
by  obtaining  a  duplicate  of  the  first  certificate,  in  which  H.  was 
beneficiary,  on  a  declaration  that  the  original  was  lost,  though  H. 
still  had  it,  and  then  surrendering  the  substituted  certificate,  and 
obtaining  one  in  which  H.  and  another  were  beneficiaries.  It  was 
held  that  the  association  was  not  estopped  to  deny  liability  on  the 
first  certificate,  because  H.  paid  the  dues  and  assessments  of  the 
member  during  his  life,  it  not  appearing  that  they  were  accepted 
by  the  association  with  knowledge  that  it  was  H.'s  money,  or  that 
the  payments  were  on  account  of  the  original  certificate,  and  it 
not  appearing  that  dues  and  assessments  were  paid  on  two  cer- 
tificates. Fanning  v.  Supreme  Council  of  Catholic  Mut.  Ben.  Ass'n 
84  App.  Div.  205,  82  N.  Y.  Supp.  733,  affirmed  in  71  N.  E.  1130,  178 
N.  Y.  629. 

(a)   Same— Insurance  of  property 

Ordinarily  the  forfeiture  for  nonpayment  of  assessments  is  waived 
if,  while  the  member  is  delinquent,  the  association  makes  an  assess- 
ment against  him  to  pay  losses  sustained  by  other  members  (Farm- 
ers' Mut.  Relief  Ass'n  v.  Koontz,  4  Ind.  App.  538,  30  N.  E.  145). 
But  such  a  result  will  not  necessarily  follow  if  the  contract  or  laws 
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of  the  company  provide  that  the  insurance  shall  be  suspended  dur- 
ing the  period  of  delinquency.  When  suspension  of  the  risk  results 
from  the  nonpayment  of  assessments,  subject  to  revival  on  pay- 
ment, the  levy  and  collection  of  subsequent  assessments  will  not 
waive  the  suspension. 

Beeman  v.  Farmers'  Pioneer  Mut.  Ins.  Ass'n,  104  Iowa,  83,  73  N.  W. 
597,  65  Am.  St.  Rep.  424 ;  Nash  v.  Union  Mut.  Ins.  Co.,  43  Me.  343, 
69  Am.  Dec.  65 ;  Crawford  County  Mut.  Ins.  Co.  v.  Cochran,  88  Pa. 
230. 

So,  too,  it  was  said  in  Leonard  v.  Lebanon  Mut.  Ins.  Co.,  3  Wkly. 
Notes  Cas.  (Pa.)  527,  that  the  sending  of  a  notice  of  a  subsequent 
assessment  was  not  a  waiver.  But  the  court  laid  stress  on  the 
fact  that  the  agent  had  no  authority  to  send  such  notice  to  a  de- 
linquent or  to  waive  forfeiture. 

It  is  diiiScult  to  reconcile  these  cases  with  the  decision  in  Farm- 
ers' Benev.  Fire  Ins.  Ass'n  v.  Kinsey,  43  S.  E.  338,  101  Va.  236. 
There  were  provisions  for  the  suspension  of  the  risk,  but  the  court, 
relying  on  Monger  v.  Rockingham  Home  Mut.  Fire  Ins.  Co.,  96- 
Va.  442,  31  S.  E.  609,  held  that  the  levy  and  collection  of  subsequent 
assessments  waived  the  forfeiture  incurred  by  a  previous  default. 
The  court,  however,  laid  stress  on  the  fact  that  the  company  had  not 
declared  a  forfeiture.  Similarly,  it  was  held  in  Farmers'  Union  Ins. 
Co.  V.  Wilder,  35  Neb.  572,  53  N.  W.  587,  that  though  the  policy 
provides  that  failure  to  pay  assessments  shall  cause  it  to  lapse 
while  they  are  unpaid,  and  that  the  company  reserves  the  right  to- 
cancel  the  contract,  a  default  in  payment  will  be  deemed  waived 
where  the  company  does  not  declare  a  forfeiture,  but  continues  to- 
,  make  assessments.  However,  the  rule  is  settled  in  Nebraska  that 
where  all  the  property  covered  by  the  policy  is  not  destroyed,  so- 
that  something  remains  to  which  the  revived  policy  may  attach,  the 
receipt  of  a  subsequent  assessment  by  the  company  from  the  mem- 
ber, who  had  sustained  the  loss  while  his  policy  was  suspended  for 
default  in  the  payment  of  assessments,  is  not  a  waiver  of  such  de- 
fault. 

Farmers'  Mut.  Ins.  Co.  v.  Kinney,  64  Neb.  808,  90  N.  W.  926;  Phelps. 
County  Farmers'  Mut.  Ins.  Co.  v.  Johnson,  92  N.  W.  576,  66  Neb. 
590. 

It  was,  however,  conceded  in  Johnston  v.  Phelps  County  Mut. 
Ins.  Co.,  63  Neb.  21,  88  N.  W.  142,  56  L.  R.  A.  127,  that  where  all 
the  property  covered  by  a  policy  is  destroyed  by  fire  while  the 
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policy  holder  is  delinquent,  so  that  nothing  remains  to  which  re- 
newal of  the  insurance  might  attach,  receipt  of  the  amount  of  subse- 
quent assessments,  levied  after  the  loss,  in  addition  to  the  assess- 
ment levied  prior  to  and  delinquent  at  the  time  of  the  loss,  with 
knowledge  of  the  facts,  is  inconsistent  with  reliance  on  the  foV' 
f eiture,  and  is  a  waiver  thereof. 


11.   ESTOPPEL  AND  WAIVER  BY  REQUIRING  PBOOES,  PARTICI- 
PATING IN  ADJUSTMENT  AND  PAYMENT   OF  LOSS. 

(a>  Requiring  proofs  of  loss. 

(b)  Putting  ins'ired  to  expense  tn  adjustment. 

(e)  Completed  adjustment,  compromise,  and  payment. 

(d)  Sale  of  salvage — Election  to  restore. 

(e)  Knowledge  of  forfeiture. 

(f)  Casualty  insurance. 

(g)  Life  and  accident  insurance, 
(b)  Agency — Form  of  waiver. 

(a)   Requiring  proofs  of  loss. 

It  is  a  general  rule  that  where  the  company,  with  knowledge  of 
a  breach  of  a  condition  or  warranty,  requires  the  insured  after  a 
loss  to  furnish  proofs,  or  to  furnish  additional  proofs,  it  will  be 
held  to  have  waived  its  rights  to  insist  on  the  defense  arising  out 
of  such  breach.  The  proofs  are  of  no  benefit  or  use  unless  there 
is  an  intention  to  pay  the  loss  notwithstanding  the  breach,  and 
therefore  a  demand  for  them  is  equivalent  to  a  declaration  of  such 
intention,  which  the  company  is  not  at  liberty  to  withdraw  after 
the  insured  has  gone  to  the  trouble  and  expense  of  complying 
with  the  request. 

Reference  may  tie  made  to  Planters'  Mut.  Ins.  Co.  v.  Loyd,  67  Ark. 
584,  56  S.  W.  44,  77  Am.  St.  Rep.  136;  Rockford  Ins.  Co.  v. 
Travelstead,  29  111.  App.  654;  Replogle  v.  American  Ins.  Co.,  132 
Ind.  360,  31  N.  E.  947;  Siltz  v.  Hawkeye  Ins.  Co.,  71  Iowa,  710, 
29  N.  W.  605;  Brown  v.  State  Ins.  Co.,  74  Iowa,  428,  38  N.  W.  135, 
7  Am.  St.  Rep.  495;  Corson  v.  Anchor  Mut.  Fire  Ins.  Co.,  85  N. 
W.  806,  113  Iowa,  641;  Hanscom  v.  Home  Ins.  Co.,  38  Atl.  324, 
90  Me.  333;  Same  v.  North  British  &  Mercantile  Ins.  Co.,  Id.; 
Walter  v.  Mutual  City  &  Village  Fire  Ins.  Co.,  78  N.  W.  1011,  120 
Mich.  35;  Dolan  v.  Missouri  Town  Mut.  Fire  Ins.  Co.,  88  Mo.  App. 
666;  Home  Fire  Ins.  Co.  v.  Phelps,  51  Neb.  623,  71  N.  W.  303;  Fidelity 
Mut.  Fire  Ins.  Co.  v.  Murphy  (Neb.)  95  N.  W.  702;  German  Ins. 
Co.  v.  Stiner  (Neb.)  96  N.  W.  122;   Grubbs  v.  North  Carolina  Home 
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Ins.  Co.,  108  N.  C.  472,  13  S.  E.  236,  23  Am.  St.  Rep.  62;  Norris 
V.  Hartford  Fire  Ins.  Co.,  57  S.  O.  358,  35  S.  E.  572;  North  German 
Ins.  Co.  V.  Morton-Scott-Kobertson  Co.,  108  Tenn.  384,  67  S.  W. 
816;  Georgia  Home  Ins.  Co.  v.  Moriarty  (Tex.  Civ.  App.)  37  S. 
W.  628;  German-American  Ins.  Co.  v.  Evants,  25  Tex.  Civ.  App. 
300,  61  S.  W.  536;  Couch  &  Gilliland  v.  Home  Protection  Fire 
Ins.  Co.,  32  Tex.  Civ.  App.  44,  73  S.  W.  1077;  Niagara  Fire  Ins. 
Co.  V.  Miller,  120  Pa.  504,  14  Atl.  385,  6  Am.  St.  Rep.  726;  Webster 
V.  Phoenix  Ins.  Co.,  36  Wis.  67,  17  Am.  Rep.  479;  Renier  v.  Dwell- 
Ing-House  Ins.  Co.,  74  Wis.  89,  42  N.  W.  208;  Cannon  v.  Home 
Ins.  Co.,  53  Wis.  585,  11  N.  W.  11;  Jerdee  v.  Cottage  Grove  Fire 
Ins.  Co.,  75  Wis.  345,  44  N.  W.  636.  See,  also,  Graham  v.  American 
Fire  Ins.  Co.,  48  S.  C.  195,  26  S.  E.  323,  59  Am.  St.  Rep.  707;  and 
Carr  v.  Roger  Williams  Ins.  Co.,  60  N.  H.  513 — where  evidence 
of  such  action  by  the  company  was  held  competent. 
In  these  the  requirement  was  for  proofs  in  addition  to  those  already 
furnished:  German  Ins.  Co.  v.  Gibson,  53  Ark.  494.  14  S.  W. 
672;  Silverberg  v.  Phenix  Ins.  Co.,  67  Cal.  36,  7  Pac.  38;  Chicago 
Guaranty  Fund  Life  Soc.  v.  Wilson,  91  111.  App.  667;  German 
Ins.  Co.  V.  Allen  (Kan.)  77  Pac.  529;  Marthinson  v.  North  British 
&  Mercantile  Ins.  Co.,  64  Mich.  372,  31  N.  W.  291;  Cobbs  v.  Fire 
Ass'n,  68  Mich.  463,  36  N.  W.  222;  Granger  v.  Manchester  Fire 
Assur.  Co.,  119  Mich.  177.  77  N.  W.  693;  Home  Fire  Ins.  Co.  v. 
Kennedy,  47  Neb.  138,  60  N.  W.  278,  53  Am.  St.  Rep.  521;  Hart- 
ford Ins.  Co.  V.  Landfare,  63  Neb.  559,  88  N.  W.  779;  Roby  v. 
American  Cent.  Ins.  Co.,  120  N.  Y.  510,  24  N.  E.  808;  McNally  v. 
Phoenix  Ins.  Co.,  137  N.  Y.  389,  33  N.  E.  475;  Kiernan  v.  Dutchess 
County  Mut.  Ins.  Co..  150  N.  Y.  190,  44  N.  E.  098,  affirming  29 
N.  Y.  Supp.  1126,  80  Hun,  602;  Harrington  v.  Franklin  Fire  Ins 
Co.,  66  Hun,  628,  21  N.  Y.  Supp.  31,  affirmed  without  opinion  142 
N.  Y.  640,  37  N.  E.  567;  Neafle  v.  Woodcock,  15  App.  Div.  618, 
44  N.  Y.  Supp.  768;  Northwestern  Mut.  Life  Ins.  Co.  v.  Germania 
Fire  Ins.  Co.,  40  Wis.  446;  Gnns  v.  St.  Paul  Fire  &  Marine  Ins. 
Co.,  43  Wis.  108,  28  Am.  Rep.  535;  Dick  v.  Equitable  Fire  &  JIarine 
Ins.  Co.,  92  Wis.  46,  65  N.  W.  742;  Georgia  Home  Ins.  Co.  v. 
Goode,  30  S.  E.  366,  95  Va.  751. 

It  has  been  held  that  the  mere  acceptance  of  proofs  of  loss,  es- 
pecially where  the  information  they  contain  is  incomplete,  does 
not  ipso  facto  waive  a  right  of  forfeiture  (American  Ins.  Co.  v. 
Walston,  111  111.  App.  133).  But,  on  the  other  hand,  a  receipt  of 
insured's  account  books,  with  knowledge  that  they  were  not  in 
the  safe  at  the  time  of  the  fire,  and  a  statement  that  it  was  "all 
right,"  has  been  considered  evidence  of  a  waiver  by  the  company 
of  an  "iron-safe  clause"  (Curnow  v.  Phoenix  Ins.  Co.,  46  S.  C.  79, 
24  S.  E.  74).    Similarly,  where  the  company,  on  the  ieceipt  of  a  no- 
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tice  of  loss  and  a  request  for  adjustment,  remained  silent,  merely 
forwarding  a  receipt  for  an  overdue  premium  received  at  the  same 
time,  such  action  was  held  to  justify  an  interpretation  by  insured 
of  an  invitation  to  forward  proofs  (Smith  v.  St.  Paul  Fire  &  Marine 
Ins.  Co.,  3  Dak.  80,  13  N.  W.  355).  But  where  on  one  side  there 
was  testimony  as  to  a  specific  objection  to  the  proofs  furnished, 
and  on  the  other  side  evidence  that  the  agent  merely  stated  that 
he  wanted  the  facts,  it  was  held  that  the  waiver  was  not  established 
by  the  undisputed  testimony  (McFetridge  v.  Phenix  Ins.  Co.,  84 
Wis.  200,  54  N.  W.  326).  And  in  Fire  Ass'n  of  Philadelphia  v. 
Masterson^  25  Tex.  Civ.  App.  518,  61  S.  W.  962,  evidence  of  a 
refusal  to  furnish  blank  proofs  on  account  of  a  possible  waiver 
and  of  a  visit  from  the  adjuster,  who  did  not,  however,  state  whether 
it  would  be  necessary  to  furnish  proofs  or  not,  was  held  insufficient 
to  justify  the  submission  of  the  question  to  the  jury.  So,  also,  in 
Alspaugh  V.  British  American  Ins.  Co.,  121  N.  C.  290,  28  S.  E.  415, 
the  mere  furnishing  of  blank  proofs  was  held  insufficient  to  effect 
a  waiver. 

Where  a  demand  for  duplicate  invoices  was  made  in  the  course 
of  an  investigation  undertaken  at  insured's  request,  and  under  an 
express  agreement  that  the  adjuster  should  not  thereby  waive  the 
iron-safe  clause,  such  demand  was  held  not  to  have  been  a  waiver 
of  such  clause  (Roberts,  Willis  &  Taylor  Co.  v.  Sun  Mutual  Ins. 
Co.,  19  Tex.  Civ.  App.  338,  48  S.  W.  559).  Nor  does  a  waiver 
arise  by  the  taking  of  proofs  where  there  is  a  "nonwaiver"  agree- 
ment with  insured,  providing  that  no  action  taken  by  the  company 
in  investigating  the  amount  of  loss  shall  waive  or  invalidate  any 
rights  of  either  party  (Fletcher  v.  Minneapolis  Fire  &  Marine 
Mut.  Ins.  Co.,  83  N.  W.  29,  80  Minn.  152).  Btit  where  the  non- 
waiver agreement  referred  only  to  acts  relating  to  the  "appraisal," 
it  was  held  not  to  cover  a  requirement  made  by  the  adjuster  for  a 
"carpenter's  estimate"  of  the  damage  (Dick  v.  Equitable  Fire  & 
Marine  Ins.  Co.,  92  Wis.  46,  65  N.  W.  742). 

It  is  not  easy  to  reconcile  all  the  cases  dealing  with  the  effect 
of  a  denial  of  liability  or  of  waiver  by  the  company  at  the  time 
of  the  demand  for  proofs.  The  authorities,  however,  support  the 
proposition  that  where  insured,  at  the  request  or  demand  of  the 
company,  is  put  to  trouble  or  expense  in  the  production  of  proofs 
of  loss,  a  waiver  of  a  breach  of  warranty  or  condition  known  to  the 
company  will  arise,  though  the  demand  or  request  is  accompanied 
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by  a  general  statement  that  no  waiver  of  any  right  of  the  company 
is  intended. 

Corson  v.  Anchor  Mut.  Fire  Ins.  Co.,  113  Iowa",  641,  85  N.  W.  806; 
Martlilnson  v.  North  British  Mercantile  Ins.  Co.,  64  Mich.  372,  31 
N.  W.  291;  Home  Fire  Ins.  Co.  v.  Kennedy,  47  Neb.  138,  66  N. 
W.  278,  53  Am.  St.  Rep.  521;  Georgia  Home  Ins.  Co.  v.  Moriarty 
(Tex.  Civ.  App.)  37  S.  W.  628.  See,  also,  German-American  Ins. 
Co.  V.  Evants,  25  Tex.  Civ.  App.  300,  61  S.  W.  536,  where  the  in- 
sured had  refused  to  sign  a  "no  waiver"  agreement. 

But  the  contrary  doctrine  is  asserted  in  Curlee  v.  Texas  Home  Fire 
tns.  Co.,  73  S.  W.  831,  986,  31  Tex.  Civ.  App.  471. 

And  under  the  same  principle  it  has  been  held  that  an  estoppel 
to  assert  a  known  forfeiture  arose  where,  in  response  to  a  request 
for  a  statement  of  the  company's  position,  the  insured  was  ad- 
vised that  if  he  had  a  fair  and  legal  claim  he  "should  make  out 
such  proofs  as  the  policy  requires  and  send  the  same"  to  the  com- 
pany, on  the  receipt  of  which  the  claim  would  be  investigated 
(Cannon  v.  Home  Ins.  Co.  of  New  York,  53  Wis.  585,  11  N.  W. 
11).  But  where  there  has  been  an  explicit  denial  of  liability  on 
account  of  the  forfeiture,  no  •waiver  will  arise  from  an  insistence 
on  the  policy  requirements  as  to  proofs  of  loss.  The  proofs  are  in 
any  event  a  condition  precedent  to  recovery,  and  where  the  com- 
pany has  insisted  on  the  defense  arising  from  the  forfeiture  it  can- 
not be  maintained  that  insured  has  been  in  any  manner  misled  by 
a  mere  demand  for  a  strict  compliance  with  the  policy. 

Phoenix  Ins.  Co.  v.  Flemming,  65  Ark.  54,  44  S.  W.  464,  39  L.  R.  A. 
789,  67  Am.  St.  Rep.  900;  Phrenix  Ins.  Co.  v.  Stevenson,  78  Ky. 
150;  Betcher  v.  Capital  Fire  Ins.  Co.,  80  N.  W.  971,  78  Minn.  240; 
Boyd  V.  Insurance  Co.,  90  Tenn.  212,  16  S.  W.  470,  25  Am.  St.  Rep. 
676.  But  in  connection  with  the  Flemming  Case,  see  Planters' 
Mut.  Ins.  Co.  V.  Loyd,  67  Ark.  584,  56  S.  W.  44,  77  Am.  St.  Rep. 
136,  where  the  court,  arguendo,  said  that  the  sentence,  "you  can 
make  your  proofs;  I  have  ninety  days  in  which  to  settle,"  fol- 
lowing a  denial  of  liability  and  failure  of  compromise,  would  have 
given  ground  for  a  contention  of  waiver,  had  the  agent  ai  the 
time  been  fully  informed  as  to  the  facts. 

Of  course  no  waiver  arises  from  a  denial  of  liability  by  the  adjuster, 
though  accompanied  by  advice  to  make  the  proofs  on  the  ground 
that  the  company  might  not  Insist  on  the  forfeiture  (Matthie  v. 
Globe  Ins.  Co.,  174  N.  Y.  489,  67  N.  B.  57). 

And  this  rule  has  been  applied  where  the  denial  of  liability  was 
plainly  to  be  inferred,  though  the  statement  as  to  proofs  was  rather 
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a  direction  as  to  the  proper  procedure  than  a  demand  for  strict 
compliance  with  the  policy  requirements  (Donogh  v.  Farmers'  Fire 
Ins.  Co.,  104  Mich.  503,  62  N.  W.  721). 

Some  of  the  cases  have  gone  somewhat  further,  emphasizing  the 
fact  that  the  insured  must  in  any  event  furnish  proofs  of  loss, 
and  holding  that  the  conduct  of  the  company  must  have  been  such 
as  under  the  circumstances  induced  insured  to  furnish  or  correct 
the  proofs  when  otherwise  he  would  have  omitted  to  do  so  under 
the  belief  that  the  policy  was  forfeited.  Thus,  in  Fitchpatrick  v. 
Hawkeye  Ins.  Co.,  53  Iowa,  335,  5  N.  W.  151,  the  court  called  par- 
ticular attention  to  the  fact  that  the  demand  for  proofs  did  not 
impose  upon  insured  any  labor  not  called  for  by  the  contract.  The 
distinguishing  feature  of  the  case,  however,  as  pointed  out  both  in 
the  case  itself  and  in  Brown  v.  State  Ins.  Co.,  74  Iowa,  428,  38  N.  W. 
135,  7  Am.  St.  Rep.  495,  was  the  insufficiency  of  the  company's 
knowledge  at  the  time  of  demanding  the  proofs.  Nevertheless  the 
necessity  of  the  proofs  in  any  event  was  again  emphasized  in  Rundell 
&  Hough  v.  Anchor  Fire  Ins.  Co.  (Iowa)  101  N.  W  517,  where  the 
Fitchpatrick  Case  was  cited  with  approval,  and  such  necessity  was 
given  as  one  reason  why  no  waiver  arose.  But  in  the  Rundell 
Case,  also,  the  main  reason  of  the  decision  was  found  in  the  lack 
'of  knowledge  by  the  insurer. 

In  McCormick  v.  Springfield  Fire  &  Marine  Ins.  Co.,  66  Cal. 
361,  5  Pac.  617,  it  was  held  in  a  brief  opinion  that  no  estoppel  arose 
from  the  preparation  of  an  affidavit  at  the  request  of  the  insurer, 
since,  to  constitute  an  estoppel,  the  insured  must  have  acted  in 
reliance  on  some  act  of  the  insurer.  This  theory  was  also  used  as 
an  argument  in  support  of  the  decision  in  Wheaton  v.  North  Brit- 
ish &  Mercantile  Ins.  Co.,  76  Cal.  415,  18  Pac.  758,  9  Am  St.  Rep. 
216,  where  it  was  held  that  the  mere  fact  that  the  proofs  were  fur- 
nished after  a  request  therefor  was  not  sufficient  to  show  that  their 
production  was  induced  by  such  request.  In  the  Wheaton  Case, 
however,  it  was  further  held  that  sufficient  knowledge  of  the  breach 
had  not  been  shown.  But  in  McCormick  v.  Orient  Ins.  Co.,  86  Cal. 
260,  24  Pac.  1003,  the  decision  was  altogether  based  on  the  fact 
that  it  was  a  part  of  the  contract  that  insured  should  furnish  the 
proofs,  and  that  they  at  all  times  insisted  that  the  company  was 
liable  for  the  amount  of  the  claim.  Holding  this  position,  they 
could  not  maintain  that  they  were  induced  to  furnish  the  proofs 
by  the  conduct  of  the  company  requesting  them. 
B.B.lNS.— 172 
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In  Pennsylvania  also  emphasis  has  been  placed  on  the  fact  that 
it  is  always  incumbent  on  insured  to  furnish  proofs  of  loss.  There- 
fore, where  there  had  been  an  offer  and  rejection  of  compromise, 
no  waiver  arose  from  the  agent's  statement,  "Well,  if  that  is  so, 
go  ahead  and  make  out  your  proofs." 

Freedman  v.  Providence  Washington  Ins.  Co.,  175  Pa.  350,  34  Atl. 
730.  See  in  this  connection  Freedman  v.  Fire  Ass'n,  168  Pa.  249, 
32  Atl.  39. 

And  in  a  Georgia  case  the  court  in  holding  that  there  had 
been  no  waiver  of  the  forfeiture  said:  "It  was  the  duty  of  the 
insured  under  his  contract  *  *  *  to  produce  satisfactory  proofs 
of  loss  and  documentary  evidence  thereunder."  It  does  not,  how- 
ever, appear  that  the  insurer  had  any  knowledge  of  the  forfeiture 
at  the  time  of  demanding  the  proofs  (Everett-Ridley-Ragan  Co,  v 
I'raders'  Ins.  Co.,  48  S.  E.  918,  121  Ga.  228) 

Perhaps  the  hardest  case  to  reconcile,  either  with  the  general 
current  of  authority,  or  with  the  other  decisions  in  the  same  state, 
is  Armstrong  v.  Agricultural  Ins.  Co.  of  Watertown,  130  N.  Y.  560, 
29  N.  E.  991;  Id  (N.  Y.)  30  N.  E.  1151,  reversing  56  Hun,  399,  9 
N.  Y  Supp.  873.  In  that  case  it  appeared  that  the  company,  with 
full  knowledge  of  a  breach  of  condition,  subsequently  objected  to 
the  proofs  furnished  on  the  ground  that  they  were  not  furnished 
by  insured.  The  court  conceded  that  this  was  in  effect  a  demand 
for  further  proofs,  but  held  that,  since  the  demand  was  only  for 
that  which  insured  was  in  any  event  bound  to  furnish,  no  estoppel 
could  arise  therefrom,  citing  the  Fitchpatrick  Case  as  authority 
Insurer  was  not,  the  court  argued,  bound  to  waive  either  a  strict 
compliance  with  the  policy  requirement  as  to  proofs,  as  it  would  do 
by  failing  to  object  to  their  insufficiency,  or  its  defense  arising  from 
the  breach,  as  it  was  claimed  to  have  done  by  objecting  to  the  proofs.. 
Nor  was  it  even  bound,  in  order  to  escape  this  dilemma,  to  state 
at  the  time  it  objected  to  the  proofs  that  it  also  denied  its  liability 
on  account  of  the  forfeiture.  Such  denial  should  more  properly 
be  made  at  the  expiration  of  the  time  given  for  payment.  The 
case  of  Roby  v.  American  Cent.  Ins.  Co.,  120  N.  Y.  510,  24  N.  E. 
808,  was  distinguished  on  the  ground  that  in  such  case  the  thing 
demanded  by  the  company  was  not  essential  to  the  insured's  right 
of  action.  The  Roby  Case,  however,  was,  as  a  matter  of  fact, 
founded  upon  a  demand  for  a  proper  signature  and  oath  to  the 
proofs,  and  this  demand  was  in  the  case  spoken  of  as  a  "call  on 
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insured  to  perform  their  part  of  the  contract,"  and  as  a  demand 
by  insurer  for  "that  which  it  had  contracted  for."  And  while  the 
Armstrong  Case  seems  never  to  have  been  expressly  overruled, 
yet  there  are  subsequent  New  York  cases  citing  the  Roby  Case 
as  authority,  and  reaffirming  the  doctrine  that  a  demand  by  the 
company  for  additional  proofs,  as  required  by  the  policy,  will,  in 
the  absence  of  a  denial  of  liability,  amount  to  a  waiver  of  a  known 
forfeiture. 

McNally  v.  Phoenix  Ins.  Co.,  137  N.  Y.  389,  33  N.  B.  475;  Harrington 
V.  Franklin  Fire  Ins.  Co.,  66  Hun,  628,  21  N.  Y.  Supp.  31,  affirmed 
without  opinion  142  N.  Y.  640,  37  N.  E.  567.  See,  also,  Moore  v. 
Hanover  Fire  Ins.  Co.,  71  Hun,  199,  24  N.  Y.  Supp.  507,  reversed 
without  mention  of  waiver  by  proofs  141  N.  Y.  219,  36  N.  B.  191. 

In  Kiernan  v  Dutchess  County  Mut.  Ins.  Co.,  150  N.  Y.  190, 
44  N.  E.  698,  affirming  29  N.  Y  Supp.  1126,  80  Hun,  602,  the  court, 
in  addition  to  reaffirming  the  doctrine  of  the  Roby  and  McNally 
Cases,  held  that  a  rejection  of  insured's  proofs  on  other  grounds, 
and  a  preparation  of  proofs  by  the  company  without  mention 
of  the  known  forfeiture,  would  be  strong  evidence  to  show  a  waiver, 
and  this  apparently  without  any  regard  as  to  whether  insured  was 
put  to  any  trouble  or  expense  thereby. 

Cb)    Putting  insnred  to  expense  in  adjustment. 

The  rule  that  putting  the  insured  to  trouble  or  expense  In  proving 
his  loss  operates  as  a  waiver  of  a  forfeiture  is  not  confined  to  the 
production  of  formal  proofs,  but  extends  to  any  act  or  expense  in 
relation  to  such  matter  demanded  by  the  company  with  the  knowl- 
edge of  the  breach  of  warranty  or  condition. 

Georgia  Home  Ins.  Co.  v.  Allen,  128  Ala.  451,  30  South.  537;  Home 
Ins.  Co.  V.  Marple,  1  Ind.  App.  411,  27  N.  B.  633;  Carpenter  v. 
Continental  Ins.  Co.,  61  Mich.  635,  28  N.  W.  749;  Cleaver  v.  Trad- 
ers' Ins  Co.,  71  Mich.  414,  39  N.  W.  571,  15  Am.  St.  Rep.  275; 
Phffinix  Ins.  Co.  v.  Taylor,  5  Minn.  492  (Gil.  393);  McCollum  v 
Niagara  Fire  Ins.  Co.,  61  Mo.  App.  352;  Bowen  v  Hanover  Fire 
Ins.  Co.,  69  Mo.  App.  272;  Eagle  Fire  Co.  v  Globe  Loan  &  Trust 
Co.,  44  Neb.  380,  62  N.  W.  895;  Titus  v  Glens  Falls  Ins.  Co.,  81 
N.  Y  410,  8  Abb.  N  C.  315;  Bear  v  Atlanta  Home  Ins.  Co.,  34 
Misc.  Rep.  613,  70  N.  Y.  Supp.  581;  Phoenix  Mut.  Fire  Ins.  Co.  v 
Hoeffler,  2  Ohio  Cir.  Ct.  R.  131,  1  O.  C.  D.  403;  McFarland  v. 
Kittanning  Ins.  Co.,  134  Pa.  590,  19  Atl.  796,  19  Am.  St.  Rep.  723; 
McGonigle  v.  Agricultural  Ins.  Co.,  167  Pa.  364,  31  Atl.  626;  Rob- 
erts, Willis  &  Taylor  Co.  v.  Sun  Mut.  Ins.  Co.,  13  Tex.  Civ.  App. 
64,  35  S.  W.  955;    Georgia  Home  Ins.  Co.  v.  O'Neal,  14  Tex.  Civ. 
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App.  516,  38  S.  W.  62;  Couch  &  Gilllland  v.  Home  Ptotective 
Fire  Ins.  Co.,  32  Tex.  Civ.  App.  44,  73  S.  W.  1077;  Oshkosh  Gas- 
light Co.  V.  Germania  Fire  Ins.  Co.,  71  Wis.  454,  37  N.  W.  819,  5 
Am.  St.  Eep.  283. 
In  Montgomery  v.  Delaware  Ins.  Co.,  67  S.  C.  399,  45  S.  B.  934,  con- 
versations and  acts  of  the  adjuster  in  dealing  with  the  husband, 
who  had  by  mistake  made  out  the  proofs,  were  held  available  to 
the  wife,  who  was  the  real  owner.  And  in  Knox  v.  Lycoming 
Fire  Ins.  Co.,  50  Wis.  671,  7  N.  W.  776,  the  principle  of  estoppel 
by  examination  of  the  insured  was  applied  to  a  policy  issued  by 
an  agent  without  authority. 

This  rule,  however,  is  not  applicable  where  it  is  stipulated  by  the 
parties  that  the  act  demanded  or  requested  by  the  insurer  shall 
not  be  considered  as  a  waiver  of  any  forfeiture  or  defense. 

Phoenix  Ins.  Co.  v.  Flemming,  65  Ark.  54,  44  S.  W.  464,  39  L.  R.  A. 
789,  67  Am.  St.  Rep.  900;  Holbrook  v  Baloise  Fire  Ins.  Co.,  117 
Cal.  561,  49  Pac.  555;  Briggs  v.  Fireman's  Fund  Ins.  Co.,  65  Mich. 
52,  31  N.  W.  616;  Devens  v.  Mechanics'  &  Traders'  Ins.  Co.,  83 
N  T.  168;  Hill  v  London  Assur.  Corp.  (Com  PI.)  9  N.  X.  Supp. 
500;  Walker  v.  Phoenix  Ins.  Co.,  89  Hun,  333,  35  N.  Y.  Supp.  374, 
affirmed  on  other  grounds  In  156  N.  Y.  628,  51  N.  E.  392;  Hayes 
V.  United  States  Fire  Ins..  Co.,  132  N  C.  702,  44  S.  B.  404;  Joye 
V.  South  Carolina  Mut.  Ins.  Co.,  32  S.  B.  446.  54  S.  C.  371;  City 
Drug  Store  v.  Scottish  Union  &  National  Ins.  Co.  (Tex.  Civ.  App.) 
44  S.  W.  21;  American  Cent.  Ins.  Co.  v  Nunn  (Tex.  Sup.)  82  S. 
W.  497,  reversing  (Tex.  Civ.  App.)  79  S.  W.  88,  and  distinguish- 
ing Phoenix  Assur.  Co.  v.  Munger  Imp.  Cotton  Mach.  Mfg.  Co. 
(Tex.  Civ.  App.)  49  S.  W.  271;  Oshkosh  Match  Works  v.  Man- 
chester Fire  Assur.  Co.,  92  Wis.  510,  66  N.  W.  525.  But  see  Eagle 
Fire  Co.  v.  Globe  Loan  &  Trust  Co.,  44  Neb.  380,  62  N.  W.  895, 
where  such  a  stipulation  was  held  to  mean  only  that  the  arbitration 
should  not  be  conclusive  evidence  of  a  waiver. 

So,  also,  an  agreement  that  the  investigation  should  be  ''with- 
out prejudice  to  either  party"  has  been  held  to  have  a  like  effect 
(Keet-Rountree  Dry  Goods  Co.  v-  Mercantile  Town  Mut.  Ins.  Co., 
74  S.  W.  469,  100  Mo.  App.  504).  Nor  will  a  waiver  arise  from 
a  demand  tor  arbitration  or  the  expense  to  insured  arising  therefrom, 
it  having  been  stipulated  that  such  arbitration  should  affect  no 
other  question  that  the  amount  of  loss.  Obviously,  the  courts 
have  argued,  it  would  affect  other  questions  if  the  mere  demanding 
of  it  was  held  to  amount  to  a  waiver. 

Johnson  v.  American  Ins.  Co.,  41  Minn.  396,  43  N.  W.  59;  Queen  Ins. 
Co.  V.  Young,  86  Ala.  424,  5  South.  116,  11  Am.  St  Rep.  51. 
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But  it  has  been  held  that  a  provision  that  no  act  done  in  inves- 
tigating the  loss  shall  waive  any  condition  of  the  policy  does  not 
include  things  done  in  arbitrating  under  the  policy  (Elliott  v.  Mer- 
chants' &  Bankers'  Fire  Ins.  Co.,  79  N.  W.  452,  109  Iowa,  39). 
And  a  stipulation  that  further  investigation  should  not  be  taken  as 
a  waiver  of  any  defense  the  company  might  have  by  reason  of  the 
breach  of  warranty  contained  in  the  iron-safe  clause,  the  detailed 
inventory  having  been  lost,  has  been  held  to  apply  only  to  the  de- 
fense arising  from  the  destruction  of  the  inventory,  and  not  to 
prevent  a  waiver  of  a  forfeiture  arising  from  the  destruction  of 
the  ledger  and  scratchbook  (Roberts,  Willis  &  Taylor  Co.  v.  Sun 
Mutual  Ins.  Co.,  13  Tex.  Civ.  App.  64,  35  S.  W.  955).  And,  of 
course,  such  a  stipulation  is  not  conclusive  where  there  is  evidence 
from  which  an  inference  may  be  drawn  of  a  waiver  prior  to  the 
signing  of  the  stipulation  (Robinson  v.  .Stna  Ins.  Co.,  30  South. 
665,  128  Ala.  477). 

Where  the  adjuster,  after  learning  of  the  forfeiture,  does  no 
more  than  to  endeavor  to  effect  a  compromise,  a  slight  expense 
incurred  by  insured  in  procuring  an  estimate  on  which  the  settle- 
ment may  be  based  will  not  effect  a  waiver  of  the  forfeiture  (Fire- 
man's Fund  Ins.  Co.  v.  McGreevy,  118  Fed.  415,  55  C.  C.  A.  543). 
Nor  does  any  waiver  arise  where  the  expense  and  trouble  incurred 
by  insured  is  voluntary  rather  than  induced  by  the  acts  or  state- 
ments of  the  company. 

Labell  v.  Georgia  Home  Ins.  Co.  (Tex.  Civ.  App.)  28  S.  W.  133;  Pratt 
V.  Dwelling  House  Mut.  Ins.  Co.,  53  Hun,  101,  6  N.  Y.  Supp.  78; 
Gibson  Electric  Co.  v.  Liverpool  &  L.  «&  G.  Ins.  Co.,  159  N.  Y. 
418,  54  N.  E.  23,  affirming  41  N.  Y.  Supp.  675,  10  App.  Div.  225. 

As  a  rule  it  has  been  held  that  the  mere  sending  of  an  adjuster  to 
determine  the  amount  of  loss  will  not  amount  to  a  waiver  of  a  prior 
forfeiture. 

Jewett  V.  Home  Ins.  Co.,  29  Iowa,  562;  Baer  v.  Phoenix  Ins.  Co.,  4 
Bush  (Ky.)  242;  Colonius  v.  Hibernia  Fire  Ins.  Co.,  3  Mo.  App. 
56;  Burnham  v.  Royal  Ins.  Co.,  75  Mo.  App.  394;  Young  v.  St 
Paul  Fire  &  Marine  Ins.  Co.,  47  S.  E.  681,  68  S.  C.  387;  Fire  Ass'n 
of  Philadelphia  v.  Masterson,  25  Tex.  Civ.  App.  518,  61  S.  W.  962. 

There  are,  however,  a  few  cases  holding  that  a  waiver  may  arise 
from  the  act  of  the  company  in  proceeding  to  an  adjustment,  though 
no  expense  or  trouble  was  incurred  by  insured  in  consequence 
thereof.     Such  cases  are  based  on  the  theory  that  a  waiver  may 
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be  shown  by  acts  indicating  an  intention  to  waive,  though  such 
waiver  is  not  supported  either  by  consideration  or  an  estoppel. 

Titus  V.  Glens  Falls  Ins.  Co.,  81  N.  Y.  410,  8  Abb.  N.  C.  315;  Walker 
V.  Phoenix  Ins.  C!o.,  51  N.  E.  392,  156  N.  Y.  628,  reversing  35  N.  Y. 
Supp.  374,  89  Hun,  333;  British  America  Assur.  Co.  v.  Bradford, 
60  Kan.  82,  55  Pac.  335.  See,  also,  Norris  v.  Hartford  Fire  Ins. 
Co.,  35  S.  B.  572,  57  S.  O.  358,  where  an  instruction  was  approved 
permitting  the  jury  to  consider  the  effect  of  the  sending  of  an  ad- 
juster as  indicating  a  waiver  of  forfeiture. 
But  in  connection  witli  the  New  York  cases,  see  Gibson  Electric  Co. 
V.  Liverpool  &  L.  &  G.  Ins.  Co.,  159  N.  Y.  418,  54  N.  E.  23,  affirming 
41  N.  Y.  Supp.  675,  10  App.  Div.  225,  where  it  was  said  that  in  the 
absence  of  express  waiver  some  of  the  elements  of  estoppel  must  be 
present. 

(c)    Completed  adjnstment,  compromise,  and  payment. 

A  completed  adjustment  of  the  loss,  with  an  agreement  of  the 
company  to  pay  the  amount  so  determined,  effects  a  waiver  of  the 
forfeiture.  The  agreement  to  pay  is  treated  as  in  the  nature  of  a 
new  contract  entirely  inconsistent  with  the  enforcement  of  a  prior 
forfeiture. 

Concordia  Fire  Ins.  Co.  v.  Koretz,  14  Colo.  App.  386,  60  Pac.  191; 
Tillis  V.  Liverpool  &  London  &  Globe  Ins.  Co.  (Fla.)  35  South.  171; 
German  Fire  Ins.  Co.  v.  Carrow,  21  111.  App.  631;  Farmers'  Mut 
Relief  Ass'n  of  Kosciusko  County  v.  Koontz,  4  Ind.  App.  538,  30 
N.  E.  145;  Smith  v.  Glens  Falls  Ins.  Co.,  62  N.  Y.  85;  Wagner  v. 
Dwelling-House  Ins.  Co.,  143  Pa.  338,  22  Atl.  885;  Universal  Fire 
Ins.  Co.  V.  Swartz,  2  Walk.  (Pa.)  34,  affirming  39  Leg.  Int.  264; 
Todd  V.  Quaker  City  Mut.  Fire  Ins.  Co.,  9  Pa.  Super.  Ct  371,  43 
Wkly.  Notes  Cas.  476;  Mason  v.  Citizens'  Fire,  Marine  &  Life 
Ins.  Co.,  10  W.  Va.  572;  Egan  v.  ^tna  Fire  &  Marine  Ins.  Co., 
10  W.  Va.  583;  Stache  v.  St.  Paul  Fire  &  Marine  Ins.  Co.,  49 
Wis.  89,  5  N.  W.  36,  85  Am.  Rep.  772.  See,  also.  Dwelling  House 
Ins.  Co.  V.  Weikel,  33  Neb.  668,  50  N.  W.  949,  whpre  the  evidence, 
including  proof  of  a  completed  adjustment,  was  held  sufficient  to 
go  to  the  jury. 
But  in  Phcenix  Ins.  Co.  v.  Lawrence,  4  Mete.  (Ky.)  9,  81  Am.  Dec. 
521,  a  promise  to  pay  on  a  forfeited  policy  was  held  without  con- 
sideration. And  a  promise  to  pay  in  accordance  with  the  terms 
and  conditions  of  the  policy  does  not  affect  the  liability  of  the  com- 
pany (Whipple  V.  North  British  &  Mercantile  Fire  Ins.  Co.,  11  R.  I. 
139)L 

It  has  been  held  that  this  rule  would  be  applicable  to  a  case 
where  it  was  shown  that  the  defendant  company,  though  not  in  fact 
represented  at  the  adjustment,  nevertheless  kept  silent  on  receipt  of 
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a  report  showing  the  adjustment,  and  that  it  would  be  expected  to  pay 
its  pro  rata  share  of  the  amount  so  determined  (Everett  v.  London 
&  L.  Ins.  Co.,  142  Pa.  332,  21  Atl.  819,  24  Am.  St.  Rep.  499).  So, 
also,  in  Earley  v.  Hummelstown  Mut.  Fire  Ins.  Co.,  36  Atl.  195, 
178  Pa.  631  (Mitchell  and  Fell,  JJ.,  dissenting),  the  question  of  a 
waiver  of  breach  of  condition  was  held  for  the  jury  where  it  ap- 
peared that  an  award  by  the  company's  committee  had  been  reported 
to  the  insured  with  a  statement  that,  if  it  was  not  satisfactory  to  him, 
an  agreement  could  be  procured  for  an  appraisement  by  disinter- 
ested parties.  And,  of  course,  the  waiver  is  always  stronger  where, 
in  reliance  on  the  defendant  company's  promise  to  pay  in  accord- 
ance with  the  adjustment,  the  co-insurers  with  defendant  were 
released  on  less  favorable  terms  than  might  otherwise  have  been 
exacted. 

Fishbeck  v.  Phenix  Ins.  Co.,  54  Cal.  422;  Glbbs  v.  Dutchess  County 
Mut.  Ins.  Co.,  66  Hun,  632,  21  N.  Y.  Supp.  203;  Levy  v.  Peabody 
Ins.  Co.,  10  W.  Va.  560,  27  Am.  Rep.  598. 

But  the  mere  fact  that  the  amount  of  the  loss  was  discussed 
at  a  meeting  at  which  the  defendant  company's  officers  were  pres- 
ent, and  that  insured  consented  to  a  reduction  under  a  supposition 
that  defendant,  with  the  other  companies,  would  pay  its  pro  rata 
share,  will  not  be  sufficient  to  take  the  question  to  the  jury,  in  the 
absence  of  further  evidence  justifying  such  supposition  on  the  part 
of  insured  (Putnam  Tool  Co.  v.  Fitchburg  Mut.  Fire  Ins.  Co., 
145  Mass.  265,  13  N.  E.  902). 

A  mere  offer  of  compromise  by  the  insurer  does  not  waive  any 
of  its  rights. 

Houdeck  y.  Merchants'  &  Bankers'  Ins.  Co.,  102  Iowa,  303,  71  N.  W. 
354;  Hill  v.  Commercial  Union  Assur.  Co.,  164  Mass.  406,  41  N. 
E.  657;  Richards  v.  Continental  Ins.  Co.,  83  Mich.  508,  47  N.  W. 
350,  21  Am.  St.  Eep.  611.  See,  also,  German  Ins.  Co.  v.  Stiner, 
96  N.  W.  122,  2  Neb.  (Unof.)  308.  But  see  Stavinow  v.  Home  Ins. 
Co.,  43  Mo.  App.  513,  where  evidence  of  an  offer  of  compromise 
was  held  admissible  on  the  issue  of  waiver. 

It  has  been  held  where  the  house  and  stable  were  insured  in 
defendant  company,  and  the  house  was  overinsured  in  another 
company,  that  the  payment  into  court  of  the  amount  of  loss  on  the 
stable  was  not  a  waiver  of  overinsurance  on  the  house  or  an  affirm- 
ance of  the  whole  contract;    and  this  was  true,  in  the  opinion  of 
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the  court,  though  the  defendants  might  have  treated  the  entire  con- 
tract as  void,  and  resisted  a  recovery  for  any  part  (Elliott  v. 
Lycoming  County  Mut.  Ins.  Co.,  66  Pa.  22,  5  Am.  Dec.  323).  On 
the  other  hand,  the  payment  of  a  portion  of  a  loss  with  knowledge 
of  the  forfeiture  has  been  held  to  operate  as  a  waiver  thereof 
(Sherman  v.  Madison  Mut.  Ins.  Co.,  39  Wis.  104).  The  payment 
of  a  loss  with  knowledge  of  a  prior  forfeiture  operates  as  a  waiver, 
so  that  reliance  cannot  be  placed  on  the  breach  of  condition  in 
case  of  a  subsequent  loss  under  the  policy. 

SlUoway  v  Neptune  Ins.  Co.,  12  Gray  (Mass.)  73;  Sun  Mut.  Ins.  Co. 
V.  Hock,  8  Obio  Clr.  Ct.  E.  341,  4  0.  C.  D.  553;  Westchester  Fire 
Ins.  Co.  V.  McAdoo  (Tenn.  Ch.)  57  S.  W.  409. 

Under  a  policy  containing  a  clause  providing  for  payment  to 
the  mortgagee  notwithstanding  the  breach  of  certain  conditions 
by  the  owner,  and  for  subrogation  to  the  rights  of  mortgagee  in 
case  of  payment  under  that  clause,  payment  to  the  mortgagee  can- 
not be  construed  as  a  waiver  of  the  breach  of  conditions,  where 
such  payment  was  made  on  account  of  the  requirement  of  the 
policy,  and  the  insurer  took  an  express  and  formal  assignment  of 
the  foreclosure  judgment  from  the  mortgagee  in  order  to  facilitate 
the  subrogation  and  enforce  its  rights  against  the  owner.  Nor  can 
a  waiver  be  predicated  under  such  a  policy  on  payment  to  the 
insured  of  the  balance  due  on  the  policy  after  paying  the  amount  of 
the  foreclosure  decree,  where  the  settlement  between  the  parties 
expressly  stipulated  that  such  payment  was  without  prejudice  to 
the  msurer's  right  to  proceed  to  collect  and  enforce  the  judgment 
of  foreclosure  (Wisconsin  Nat.  Loan  &  Bldg.  Ass'n  v.  Webster,. 
119  Wis.  476,  97  N.  W.  171).  And  in  Dunham  v.  Citizens'  Ins.  Co., 
34  Wash.  205,  75  Pac.  804,  the  fact  that  the  insurer  paid  to  the 
holder  of  the  void  policy  a  sum  of  money  by  way  of  compromise, 
after  notice  by  creditors  of  the  holder  that  they  claimed  an  interest 
in  the  money  due  on  the  policy,  was  deemed  not  to  render  the  in- 
surer liable  on  the  policy  in  an  action  by  the  creditors.  But  it  has 
been  held  in  an  action  against  an  insurance  company  to  enforce 
an  alleged  equitable  lien  on  the  sum  mentioned  in  a  policy  that  it 
constituted  no  defense  that  the  insured  failed  to  give  notice  of  a 
mortgage  on  the  property,  since  such  defense  to  the  policy  was 
waived  by  paying  the  money  due  on  the  policy  to  insured  after  the 
company  had  acquired  knowledge  of  the  mortgage  (Swearingen 
v.  Hartford  Ins.  Co.,  52  S.  C.  309,  29  S.  E.  722), 
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(d)  Sale  of  salvage — Election  to  restore. 

A  retention  by  the  company  of  the  proceeds  of  a  sale  of  salvaged 
property  after  knowledge  of  a  breach  of  condition  authorizing  a 
forfeiture  will  obviously  amount  to  a  waiver  of  such  breach. 

First  Nat  Bank  v.  Lancashire  Ins.  Co.,  65  Minn.  462,  C8  N.  W.  1; 
First  Nat.  Bank  v.  Manchester  Fire  Assur.  Co.,  64  Minn.  90,  66 
N.  W.  136. 

But  where  it  is  provided  in  a  marine  policy  that  the  acts  of  the 
insurer  in  recovering,  saving,  or  disposing  of  the  property  insured 
should  not  be  considered  as  affirming  or  denying  any  liability  under 
the  policy,  but  that  such  acts  shall  be  considered  as  done  for  the 
benefit  of  all  concerned  without  prejudice  to  the  right  of  either 
party,  the  act  of  the  insurer  in  selling  the  injured  portion  of  the 
cargo,  with  notice  that  the  injury  was  caused  by  ice,  does  not 
waive  a  provision  in  the  policy  exempting  the  company  from  lia- 
bility for  such  injury,  or  render  it  liable  to  a  charge  of  conversion 
(Schuyler  v.  Phoenix  Ins.  Co.  of  Brooklyn,  134  N.  Y.  345,  33  N.  E. 
25,  affi.rming  56  Hun,  493,  10  N.  Y.  Supp.  205).  And  in  Pool  v. 
Milwaukee  Mechanics'  Ins.  Co.,  91  Wis.  530,  65  N.  W.  54,  51  Am. 
St.  Rep.  919,  where  the  policy  provided  that  the  insurer  should 
not  be  held  to  have  waived  any  provision  and  condition  of  the 
policy,  or  any  forfeiture  thereof  by  reason  of  any  requirement,  act, 
or  proceeding  on  its  part  relating  to  the  required  appraisal  or  ex- 
amination, it  was  held  that  a  waiver  of  a  forfeiture  could  not  be 
predicated  on  the  fact  that  insurer's  adjuster,  with  full  knowledge 
of  the  forfeiture,  had  the  goods  saved  from  the  fire  moved  to  a 
place  of  safety,  and  an  inventory  taken  thereof,  and  had  the  same 
sold,  stipulating  that  the  amount  so  realized  should  be  deducted 
from  the  amount  of  the  sound  cash  value  of  the  stock  at  the  time 
of  the  fire,  when  the  same  should  be  ascertained. 

An  election  by  the  insurance  company  to  repair,  with  full  knowl- 
edge of  all  the  facts,  is  a  waiver  of  a  breach  of  warranty  or  condition 
known  at  the  time  of  the  election. 

American  Cent.  Ins.  Co.  v.  McLanathan,  11  Kan.  533;  Berscbe  v. 
Globe  Mut.  Ins.  Co.,  31  Mo.  546. 

(e)  Knowledge  of  forfeiture. 

Obviously  the  general  principle  that  there  can  be  no  waiver 
without  a  knowledge  of  the  right  waived  is  applicable  to  a  waiver 
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of  the  forfeiture  by  acts  of  the  company  inducing  the  insured  to 
go  to  trouble  or  expense  in  the  proof  of  his  loss. 

Syndicate  Ins.  Co.  v.  Bobn,  65  Fed.  165,  12  0.  C.  A.  531,  27  L.  K.  A, 
614;  Georgia  Home  Ins.  Co.  v.  Rosenfield,  95  Fed.  358,  37  0.  C. 
A.  96;  Hartford  Fire  Ins.  Co.  v.  Enoch  (Ark.)  77  S.  W.  899;  Plicenix 
Ins.  Co.  V.  Gray,  107  Ga.  110,  32  S.  B.  948;  Security  Ins.  Co.  v. 
Mette,  27  111.  App.  324;  Illinois  Mut.  Ins.  Co.  v.  Same,  Id.  380; 
Traders'  Ins.  Co.  v.  CasseU,  24  Ind.  App.  238,  56  N.  E.  259;  Fitch- 
patrick  v.  Hawkeye  Ins.  Co.,  53  Iowa,  335,  5  N.  W.  151;  Antes 
V.  Western  Assur.  Co.,  84  Iowa,  355,  51  N.  W.  7;  Rundell  &  Hough 
y.  Anchor  Fire  Ins.  Co.  (Iowa)  101  N.  W.  517;  Baer  v.  Phoenix 
Ins.  Co.,  4  Bush  (Ky.)  242;  Greenwood  Ice  &  Coal  Co.  v.  Georgia 
Home  Ins.  Co.,  72  Miss.  46,  17  South.  83;  Farmers'  Mut.  Ins.  Co. 
V.  Tighe,  91  N.  W.  520,  3  Neb.  (TJnof.)  337;  Gray  r.  Guardian  Assur. 
Co.,  82  Hun,  380,  31  N.  Y.  Supp.  237;  Finley  v.  Lycoming  Mut. 
Ins.  Co.,  30  Pa.  311,  72  Am.  Dec.  705;  German-.*  merican  Ins.  Co. 
V.  Waters,  10  Tex.  Civ.  App.  363,  30  S.  W.  576;  Continental  Ins. 
Co.  V.  Cummings  (Tex.  Sup.)  81  S.  W.  705,  revei'siug  (Tex.  Civ. 
App.)  78  S.  W.  378;  Bonneville  V.  Western  Assur.  Co.."  68  Wis. 
298,  32  N.  W.  34. 

But  it  has  been  held  that,  in  the  absence  of  fraud  by  insured, 
this  rule  does  not  apply  where  there  has  been  a  completed  adjust- 
ment and  promise  to  pay  the  amount  so  determined. 

Smith  V.  Glens  Palls  Ins.  Co.,  62  N.  T.  85;  Stache  v.  St.  Paul  Fire 
&  Marine  Ins.  Co.,  49  Wis.  89,  5  N.  W.  36,  35  Am.  Eep.  772.  See, 
also,  Dwelling  House  Ins.  Co.  v.  Weikel,  33  Neb.  668,  50  N.  W. 
949,  where  it  does  not  clearly  appear  whether  the  adjustment 
was  with  knowledge  or  not.  But  as  expressing  a  contrary  doc- 
trine, see  American  Ins.  Co.  v.  Barnett,  73  Mo.  364,  39  Am.  Rep. 
517,  and  Firemen's  Fund  Ins.  Co.  v.  Barker,  6  Colo.  App.  535.  41 
Pac.  513. 

Following  the  general  rule  as  to  the  necessity  of  knowledge,  it 
has  been  held  that  where  the  circumstances  are  not  all  known  a 
demand  for  fuller  and  more  exact  information  as  to  the  acts  con- 
stituting the  forfeiture  will  not  amount  to  a  waiver. 

Weed  V.  London  &  L.  Fire  Ins.  Co.,  116  N.  Y.  106,  22  N.  E.  229;  Antes 
V.  Western  Assur.  Co.,  84  Iowa,  355,  51  N.  W.  7;  Pitchpatrick  v. 
Hawkeye  Ins.  Co.,  53  Iowa,  335,  5  N.  W.  151;  Brown  v.  State 
Ina  Co.,  74  Iowa,  428,  38  N.  W.  135,  7  Am.  St.  Rep.  495.  . 

But  this  rule  does  not  apply  where  the  knowledge  as  to  the  for- 
feiture is  complete,  and  the  only  effect  of  the  proofs  is  to  furnish 
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cumulative  evidence  thereof  (Gans  v.  St.  Paul  Fire  &  Marine  Ins. 

Co.,  43  Wis.  108,  28  Am.  Rep.  535). 

In  the  following  cases  it  was  held  that  the  knowledge  of  the  com- 
pany was  not  sufficient  to  justify  an  inference  of  waiver:  Syndi- 
cate Ins.  Co.  V.  Bohn,  65  Fed.  165,  12  C.  C.  A.  531,  27  L.  R.  A. 
614  (knowledge  of  rumor  denied  under  oath  by  insured);  Hartford 
Fire  Ins.  Co.  v.  Enoch  (Ark.)  77  S.  W.  899  (knowledge  of  lien  not 
knowledge  of  lack  of  ownership);  Wheaton  v.  North  British  &  Mer- 
cantile Ins.  Co.,  76  Gal.  415,  18  Pac.  758,  9  Am.  St.  Rep.  216  (knowl- 
edge of  overvaluation  not  knowledge  of  intentional  overvaluation); 
Rundell  &  Hough  v.  Anchor  Fire  Ins.  Co.  (Iowa)  101  N.  W.  517 
(adjuster  held  not  bound  to  assume  that  the  wives  of  the  policy 
holders  spoke  with  authority  and  knowledge  as  to  noncompliance 
with  the  iron-safe  clause);  Finley  v.  Lycoming  County  Mut.  Ins. 
Co.,  30  Pa.  311,  72  Am.  Dec.  705  (knowledge  that  plaintiff  was  "act- 
ing partner  of  late  firm"  not  knowledge  of  sale  by  one  partner  to 
the  other);  Bonneville  v.  Western  Assur.  Co.,  68  Wis.  298,  32  N. 
W.  34  (knowledge  of  other  insurance  not  knowledge  of  overinsur- 
ance). 

In  Dick  V.  Equitable  Fire  &  Marine  Ins.  Co.,  93  Wis.  46,  65  N. 
W.  742,  it  was  held  that  knowledge  by  a  local  agent  who  issvied 
the  policy  was  sufficient  to  impute  knowledge  to  the  company  so 
as  to  effect  a  waiver  by  acts  done  by  the  adjuster,  though  the 
adjuster  himself  had  no  knowledge  of  the  facts  relied  on  as  forming 
the  forfeiture.  But  in  Traders'  Ins.  Co.  v.  Cassell,  24  Ind.  App. 
238,  56  N.  E.  259,  the  decision  was  directly  to  the  contrary. 

(f)    Casualty  insurance. 

Where  a  live  stock  insurance  company,  with  knowledge  of  facts 
authorizing  a  forfeiture,  puts  the  insured  to  trouble  in  making  his 
proofs  of  the  death  of  the  insured  animal,  and  levies  an  assessment 
on  insured  covering  the  loss  of  such  animal  and  others,  it  amounts 
to  a  waiver  of  such  forfeiture  (Lobee  v.  Standard  Live  Stock  Ins. 
Co.,  12  Misc.  Rep.  499,  33  N.  Y.  Supp.  657).  But  no  waiver  arises 
where  the  forfeiture  is  based  upon  a  failure  to  give  timely  notice 
of  the  sickness  of  the  animal,  and  where  at  the  time  of  demanding 
the  proofs  the  company  was  not  aware  of  the  breach. 

Alston  V.  Northwestern  Live  Stock  Ins.  Co.,  7  Kan.  App.  179,  53  Pae. 
784;    Illinois  Uve  Stock  Ins.  Co.  v.  Kirkpatrick,  61  111.  App.  74. 

In  Banco  De  Sonora  v.  Bankers'  Mut.  Casualty  Co.  (Iowa)  95  N. 
W.  232,  the  policy  insuring  a  bank  against  loss  of  money  packages 
transported  by  mail,  provided  that  no  risk  should  be  considered 
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insured  until  a  letter  addressed  to  the  insurer,  describing  the  pack- 
age, had  been  deposited  at  the  post  office  at  the  place  of  mailing, 
during  the  safety  of  the  package  and  prior  to  the  departure  of  the 
mail  which  carried  the  same.  It  was  held  that  the  deposit  of  such 
letter  in  accordance  with  the  terms  of  the  policy  was  a  condition 
precedent  to  the  attaching  of  the  insurance  thereunder,  and  hence 
a  failure  to  comply  therewith  was  not  waived  by  insurer's  exacting 
additional  proofs  of  loss  after  ascertaining  such  fact.  But  it  was 
also  held  that  the  demand  for  additional  proofs  estopped  the  insurer 
from  denying  plaintiff's  right  to  recover  because  the  package  had 
been  transported  to  the  post  office  and  mailed  by  a  minor,  whereas 
the  policy  provided  that  such  duty  should  be  performed  by  an  adult. 

(g)    Iiif  e  and  accident  insurance. 

The  same  general  principles  determine  in  the  case  of  inducing 
proofs  of  death  or  injury  under  a  life  or  an  accident  policy  as  in 
the  case  of  requiring  proofs  of  loss  under  a  property  policy.  If 
the  company,  with  knowledge  of  a  breach  of  warranty  or  condition, 
induces  the  beneficiary  to  go  to  trouble  or  expense  in  making  proofs 
of  death,  the  breach  will  be  waived. 

New  York  Life  Ins.  Co.  v.  Baker,  83  Fed.  647,  27  C.  C.  A.  658;  Traders' 
Mut.  Life  Ins.  Co.  v.  Johnson,  200  111.  359,  65  N.  E.  634,  affirming 
Triple  Lank  Life  Ins.  Co.  v.  Johnson,  101  111.  App.  559;  Supreme 
Tent  Knights  of  Macabees  v.  Volkert,  25  Ind.  App.  627,  57  N.  B. 
203;  Bui-nham  v.  Interstate  Casualty  Co.,  117  Mich.  142,  75  N.  W. 
445;  Kidder  v.  Knights  Templars'  &  Masons'  Life  Indemnity  Co.» 
94  Wis.  538,  69  N.  W.  364. 

Where,  however,  the  probable  or  possible  liability' for  a  portion 
of  the  sura  is  admitted,  even  though  there  was  a  forfeiture,  a  re- 
quest for  proofs  as  to  the  person  entitled  to  such  sum  will  not 
amount  to  a  waiver  of  the  forfeiture. 

Bachmeyer  v.  Mutual  Reserve  Fund  Life  Ass'n,  82  Wis.  255,  52  N. 
W.  101;   Fraser  v.  2Etna  Life  Ins.  Co.,  90  N.  W.  476,  114  Wis.  510. 

Of  course,  the  beneficiary  must  show  that  he  has  either  been 
prejudiced  or  put  to  some  expense  (National  Aid  Ass'n  v.  Brachter, 
65  Neb.  378,  91  N.  W.  379,  93  N.  W.  1122).  And  in  Modern  Wood- 
men of  America  v.  Taylor,  67  Kan.  368,  71  Pac.  806,  reaffirmed  74 
Pac.  1110,  it  was  held  that  a  demand  for  proofs  of  death  did  not 
waive  an  expulsion  of  a  member  of  a  mutual  benefit  society  for  use 
Df  opiates,  from  which  action  of  the  society  the  member  had  taken 
lo  appeal. 
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A  requirement  by  the  company  for  proof  of  the  death,  made  in 
ignorance  of  a  prior  forfeiture,  will  not  amount  to  a  waiver  thereof. 

Home  Life  Ins.  Co.  v.  Myers,  112  Fed.  846,  50  C.  C.  A.  544;  Oallies 
V.  Modem  Woodmen  of  America,  98  Mo.  App.  521,  72  S.  W.  713; 
Ronald  v.  Mutual  Reserve  Fund  Life  Ass'n,  57  Hun,  592,  10  N.  Y. 
Supp.  632,  affirming  7  N.  Y.  Supp.  152,  23  Abb.  N.  C.  271. 

And  therefore  no  waiver  will  arise  from  a  demand  for  fuller  proofs 
as  to  the  facts  bearing  on  the  question  of  the  forfeiture. 

Ronald  v.  Mutual  Reserve  Fund  Life  Ass'n,  132  N.  Y.  378,  30  N.  B. 
739,  affirming  57  Hun,  592,  10  N.  Y.  Supp.  632,  affirming  7  N.  Y. 
Supp.  152,  23  Abb.  N.  0.  271. 

Obviously,  in  order  to  effect  the  waiver,  the  expense  incurred  by 
the  beneficiary  must  be  at  the  solicitation  of  the  company.  The 
mere  fact  of  expense  in  procuring  proofs  of  death  does  not  effect 
a  waiver  where  the  company  did  not  request  the  proofs,  but  in- 
formed the  beneficiary  that  it  would  contest  the  payment  (Sharpe 
V.  Commercial  Travelers'  Mut.  Ace.  Ass'n  of  America,  139  Ind. 
92,  37  N.  E.  353).  It  has,  however,  been  held  that  a  failure  to 
declare  a  forfeiture,  of  which  there  was  knowledge,  and  the  fur- 
nishing of  blanks  amounted  to  a  waiver  of  such  forfeiture,  though 
the  blank  provided  that  the  furnishing  thereof  would  not  be  a 
waiver  of  any  of  the  conditions  of  the  policy. 

Burnham  v.  Interstate  Casualty  Co.  of  New  York,  117  Mich.  142,  75 
N.  W.  445,  Grant,  C.  J.,  and  Hooker,  J.,  dissenting.  But  see 
Loescb  V.  Union  Casualty  &  Surety  Co.,  75  S.  W.  621,  176  Mo.  654, 
where  it  was  held  that  a  statement  in  blank  proofs  furnished,  that 
"in  furnishing  this  blank  the  company  reserves  all  its  right  under 
its  policy  contract  and  waives  none  of  the  conditions  thereof," 
prevented  a  waiver  of  a  forfeiture  in  regard  to  the  proofs  from 
arising  from  such  furnishing  of  the  blanks. 

An  ordinary  breach  of  warranty  is  waived  by  the  payment  of 
the  insurance  regardless  of  whether  or  not  the  company  had  knowl- 
edge of  the  breach  (National  Life  Ins.  Co.  v.  Minch,  53  N.  Y.  144). 
And  where  a  policy  of  accident  insurance  might  have  been  avoided 
by  reason  of  misrepresentations  in  the  application,  but  the  adjuster 
of  the  insurance  company  agreed  with  the  beneiiciary's  attorney 
that,  if  he  would  procure  a  release  from  the  beneficiary  discharging 
the  company  from  liability,  the  company  would  pay  the  policy,  it 
was  held  that  on  presentation  of  the  release  the  company  became 
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liable  for  payment  of  the  policy,  since  the  agreement  to  procure 
the  release  was  a  sufficient  consideration  to  support  the  promise  to 
pay  (Van  Cleave  v.  Union  Casualty  &  Surety  Co.,  82  Mo.  App. 
668).  Nor  can  a  mutual  benefit  society,  which  has  levied  an  as- 
sessment based  on  the  death  of  the  member  and  paid  the  fund  to  a 
trustee,  insist  that  the  beneficiaries  were  not  entitled  to  recover 
because  the  member  had  failed  to  take  out  a  certificate  in  accord- 
ance witla  the  provisions  of  the  constitution. 

Pfeifer  v.  Supreme  Lodge  Bohemian-Slavonian  Ben.  Soc,  173  N.  T. 
418,  66  N.  E.  108,  reversing  74  App.  Div.  630,  77  N.  Y.  Supp.  1188, 
which  affirmed  37  Misc.  Rep.  71,  74  N.  Y.  Supp.  720. 

Likewise  a  payment  of  benefits  after  an  illness  commencing  while 
insured  was  in  arrears  has  been  held  to  waive  a  defense  of  such 
arrearages  as  to  future  claims  based  on  a  continuance  of  the  same 
illness  (Conley  v.  Washington  Casualty  Ins.  Co.,  45  Atl.  508,  93 
Me.  461).  Payment  by  the  insurer  of  the  insurance  money  to 
insured's  administrator,  in  collusion  with  him,  to  defeat  claims  of 
insured's  creditors,  is  a  waiver  of  breaches  of  warranty  by  insured 
(Mutual  Ben.  Life  Ins.  Co.  v.  Lehman,  133  Ala.  640,  33  South.  733). 
And  a  payment  has  been  held  a  waiver  of  actual  fraud  in  the  issu- 
ance of  the  policy  where  such  fraud  was  known  to  the  company 
at  the  time  of  the  payment  (New  York  Life  Ins.  Co.  v.  Hord,  77 
S.  W.  380,  35  Ky.  Law  Rep.  1319). 

But  where  the  payment  is  made  in  ignorance  of  fraud,  either  in 
the  issuance  of  the  policy  or  the  procuring  of  the  settlement,  the 
company  will  not  be  estopped  (National  Life  Ins.  Co.  v.  Minch,  53 
N.  Y.  144).  Nor  will  a  payment  made  to  an  administrator  in  good 
faith  and  by  way  of  compromise  operate  as  a  waiver  of  forfeiture 
as  to  the  balance  of  the  claim,  of  which  advantage  can  be  taken  by 
the  insured's  creditors  (Mutual  Ben.  Life  Ins.  Co.  v.  Lehman,  133 
Ala.  640,  33  South.  733).  Likewise  it  has  been  held  that  a  compro- 
mise of  the  claim,  and  surrender  of  the  policy,  made  with  the  insured 
instead  of  the  beneficiaries,  will  not  operate  as  a  waiver  of  a  prior 
forfeiture,  on  the  basis  of  which  the  beneficiaries  can  claim  the  full 
amount  of  the  policy  on  the  death  of  insured  (Whitehead  v.  New 
York  Life  Ins.  Co.,  103  N.  Y.  143,  6  N.  E.  367,  55  Am.  Rep.  787). 

An  expression  of  satisfaction  with  the  proofs  and  a  promise  to 
pay  the  insurance  has  been  held  to  operate  as  a  waiver  of  a  known 
forfeiture  (Cotton  States  Life  Ins.  Co.  v.  Edwards,  74  Ga.  330). 
So,  also,  an  admission  of  liability  for  a  portion  of  the  insurance 
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and  a  trial  of  the  qase  on  that  theory  has  been  consiaered  as  a 
waiver  of  a  defense  going  to  the  validity  of  the  claim. 

Holiday  v.  American  Mut.  Ace.  Ass'n,  72  N.  W.  448,  103  Iowa,  178,  64 

Am.  St.  Rep.  170;   Wildey  Casualty  Co.  v.  Sheppard,  59  Pac.  651, 

61  Kan.  351,  47  L.  E.  A.  650. 

But  a  mere  notification  that  as  the  facts  then  appeared  the  proofs 
were  approved  and  the  claim  would  be  paid  on  a  certain  day  does 
not  operate  as  a  waiver  of  the  company's  right  to  declare  the  policy 
void  for  a  breach'  of  conditions  of  which  it  was  not  aware  when 
the  declaration  was  made  (Stuart  v.  Mutual  Reserve  Fund  Life 
Ass'n,  78  Hun,  191,  28  N.  Y.  Supp.  944). 

(b)   Agency — Form  of  Tvaiver. 

It  is  a  general  rule  that  the  company  will  be  bound  by  the  acts 
of  its  adjusting  agent  in  demanding  proofs,  or  in  putting  the  insured 
to  trouble  or  expense  in  the  adjustment  of  the  loss. 

Tills  point  has  usually  been  conceded,  but  reference  may  be  made 
to  the  following  cases:  Georgia  Home  Ins.  Co.  v.  AUen,  24  Soutb. 
399,  119  Ala.  436;  Georgia  Home  Ins.  Co.  v.  Allen,  128  Ala.  451, 
30  South.  537;  Planters'  Mut.  Ins.  Co.  v.  Loyd,  67  Ark.  584,  56 
S.  W.  44,  77  Am.  St.  Rep.  136;  Home  Ins.  Co.  v.  Marple,  1  Ind. 
App.  411,  27  N.  E.  633;  Corson  v.  Anchor  Mut.  Fire  Ins.  Co.,  113 
Iowa,  641,  85  N.  W.  806;  German  Ins.  Co.  v.  Allen  (Kan.)  77  Pac. 
529;  Cleaver  v.  Traders'  Ins.  Co.,  71  Mich.  414,  39  N.  W.  571,  15 
Am.  St.  Rep.  275;  Bowen  v.  Hanover  Fire  Ins.  Co.,  69  Mo.  App. 
272;  Hartford  Fire  Ins.  Co.  v.  Landfare,  68  Neb.  559,  88  N.  W.  779; 
German  Ins.  Co.  v.  Stiner,  2  Neb.  (Unof.)  308,  96  N.  W.  122;  Mont- 
gomery V.  Delaware  Ins.  Co.,  67  S.  C.  399,  45  S.  E.  934;  Couch  & 
Gilliland  v.  Home  Protection  Fire  Ins.  Co.,  32  Tex.  Civ.  App.  44, 
73  S.  W.  1077;  German- American  Ins.  Co.  v.  Evants,  25  Tex.  Civ. 
App.  300,  61  S.  W.  536,  writ  of  error  dismissed  62  S.  W.  417,  94 
Tex.  490;  Oshkosh  Gaslight  Co.  v.  Germania  Fire  Ins.  Co.,  71  Wis. 
454,  37  N.  W.  819,  5  Am.  St.  Hep.  233. 

But  in  Phoenix  Ins.  Co.  v.  Lawrence,  4  Mete.  (Ky.)  9,  81  Am.  Dec. 
521,  it  was  held  that  adjuster  could  not  effect  a  waiver  by  prom- 
ising to  pay  on  a  forfeited  policy. 

And  this  has  been  held  true,  though  the  adjuster  under  the  terms 
t^f  the  policy  had  no  power  to  make  an  express  waiver. 

Dick  v.  Equitable  Fire  &  Marine  Ins.  Co.,  92  Wis.  46,  65  N.  W.  742, 
But  see,  contra.  Frankfurter  v.  Home  Ins.  Co.,  10  Misc.  Rep.  157, 
SI  N.  Y.  Supp.  3. 
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But  in  Astrich  v.  German-American  Ins.  Cq.,  131  Fed.  13,  65  C. 
C.  A.  251,  affirming  (C.  C.)  138  Fed.  477,  it  is  held  that  it  could  not 
be  presumed  that  an  adjuster  of  a  company,  whose  policy  covered 
only  a  portion  of  the  destroyed  property,  would  have  authority 
to  demand  proofs  in  relation  to  property  not  covered  by  such  policy, 
so  as  to  effect  a  waiver  of  a  forfeiture  as  to  the  property  which  such 
policy  did  cover.  Nor  does  a  waiver  arise  where  both  counsel  and 
adjuster  refused  to  sign  a  memorandum  of  an  adjustment  alleging 
lack  of  authority  so  to  do  (Packham  v.  German  Fire  Ins.  Co.,  91 
Md.  515,  46  Atl.  1066,  50  L.  R.  A.  828,  80  Am.  St.  Rep.  461).  And  in 
Weed  V.  London  &  L.  Fire  Ins.  Co.,  116  N.  Y.  106,  22  N.  E.  229, 
the  court  held  that  not  only  was  no  waiver  shown,  but  that  the  ad- 
juster, who  had  been  especially  hired  for  the  occasion  by  the  com- 
pany, did  not  have  authority  to  fix  a  liability  on  the  company  by 
waiving  a  breach  of  warranty  which  prevented  the  policy  from 
ever  having  attached. 

It  has  been  held  that  where,  under  the  laws  of  a  fraternal  asso- 
ciation, the  liability  of  the  company  was  to  be  determined  by  the 
board  of  directors  acting  upon  the  proofs,  the  action  of  the  local 
counsel  and  officers  in  procuring  proofs  was  not  sufficient  to  amount 
to  a  waiver  of  a  forfeiture  (Modern  Woodmen  of  America  v.  Hicks, 
109  111.  App.  27).  And  in  Franklin  Life  Ins.  Co.  v.  Sefton,  53  Ind. 
380,  it  was  held  that  an  admission  of  liability  by  the  secretary  of 
the  company  was  not  admissible  in  the  absence  of  evidence  showing 
authority  to  adjust  the  loss  or  a  ratification  by  the  company. 

The  fact  that  a  policy  provides  that  a  waiver  must  be  indorsed 
thereon  in  order  to  bind  the  company  will  not  prevent  an  estoppel 
from  arising  from  acts  putting  the  insured  to  trouble  or  expense  in 
procuring  proofs. 

Tillis  V.  Liverpool  &  London  &  Globe  Ins.  Co.  (Fla.)  35  South.  171; 
Titus  V.  Insurance  Co.,  81  N.  T.  410;  Swartz  v.  Insurance  Cio., 
89  Leg.  Int.  (Pa.)  264. 
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12.   EFrECT  OF  PROVISIONS   DECLARING   POLICY   INCONTEST- 
ABLE   OR    NONFORFEITABLE. 

(a>  In  general. 

(b)  Incontestable  policies. 

(c)  Same — Effect  of  certificate  of  medical  examiner. 

(d)  Provisions  as  to  nonforfeiture. 

(e)  Status  of  paid-up  policies. 

(a)   In  general. 

A  clause  which  has  become  very  popular  and  general  in  life 
insurance  is  one  making  the  policy  incontestable,  usually  after  the 
lapse  of  a  certain  period  from  the  consummation  of  the  contract. 
In  the  early  case  of  Wright  v.  Mutual  Ben.  Life  Ass'n,  43  Hun  (N. 
Y.)  61,  it  was  contended  that  a  stipulation  making  a  policy  incon- 
testable after  insured's  death  and  after  two  years  from  date  of 
its  issue  was  void  on  the  ground  that  it  was  contrary  to  public 
policy.  But  the  court  took  the  position  that  as  the  stipulation  did 
not  prevent  the  insurer  from  annulling  the  contract  on  the  ground 
of  fraudulent  representations,  provided  an  action  for  that  purpose 
was  brought  during  the  lifetime  of  the  insured  and  within  two 
years  from  the  date  of  the  policy,  the  practical  effect  of  the  stipu- 
lation was  to  create  a  short  statute  of  limitations  in  favor  of  the 
assured,  within  which  limited  period  the  insurer  had  to  test,  if 
ever,  the  validity  of  the  policy.  As  a  stipulation  limiting  the  period 
within  which  an  insured  might  enforce  his  rights  against  the  in- 
surer had  been  held  valid,  it  was  considered  that  the  stipulation 
in  question  was  valid. 

The  reasoning  of  the  Supreme  Court  was  approved  by  the  Court  of 
Appeals  when  the  case  came  before  that  court  (118  N.  Y.  237,  23 
N.  E.  186,  16  Am.  St.  Rep.  749,  6  L.  R.  A.  731);  and  the  stipula- 
tion has  also  been  expressly  upheld  as  a  valid  limitation  in  Massa- 
chusetts Ben.  Life  Ass'n  v.  Robinson,  104  Ga.  256,  30  S.  E.  918, 
42  L.  R.  A.  261;  Clement  v.  New  York  Life  Ins.  Co.,  101  Tenn. 
22,  46  S.  W.  561,  42  L.  R.  A.  247,  70  Am.  St.  Rep.  650;  Murray  v. 
State  Mut.  Life  Ins.  Co.,  22  R.  I.  524,  48  Atl.  800,  53  L.  R.  A.  742. 

Of  the  stipulation  it  has  been  properly  said :  "Such  a  stipulation 
ought  to  be  an  incentive  to  the  insurer  to  exercise  vigilance  and 
good  faith  in  investigating  the  truth  or  falsity  of  the  representa- 
tions upon  which  the  policy  is  issued,  while  the  matter  is  fresh, 
and  thus  it  operates  fairly  between  the  parties.  The  witnesses  are 
all  alive,  and  the  exact  truth  can,  if  ever,  be  ascertained;  and 
B.B.lNS.— 173 
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the  stipulation  prevents  the  insurer  from  lying  by  and  receiving  the 
premiums  during  the  life  of  the  insured,  and  after  his  death,  when 
the  good  faith  and  the  truth  of  his  representations  cannot  be  sup- 
ported by  his  own  oath  (and  strengthened  by  his  own  efforts  and 
superior  knowledge),  contesting  the  policy  upon  the  ground  that 
the  insured's  representations  were  false  or  untrue.  Such  a  stipu- 
lation is  neither  unreasonable  nor  contrary  to  public  policy.  It  is 
true  there  is  in  the  policy  a  stipulation  that  a  fraud  shall  vitiate  it; 
but  this  is  not  inconsistent  with  the  further  requirement  that  the 
insurer  must  set  up  the  fraud  in  the  time  limited."  However,  in 
Massachusetts  Ben.  Life  Ass'n  v.  Robertson,  104  Ga.  256,  30  S.  E. 
918,  42  L.  R.  A.  361,  the  court  was  of  the  opinion  that  if  the  policy 
stipulates  that  it  shall  be  incontestable  from  its  date,  and  that  the 
insurer  shall  not  be  allowed  any  defenses,  whether  originating  in 
fraud  or  otherwise,  or  it  is  otherwise  clear  from  the  terms  of  the 
contract  that  it  is  the  intention  of  the  parties  that  fraud  shall  not 
be  a  defense,  then  such  contract  is  void  on  the  ground  that  it  is 
against  public  policy.  So  it  was  intimated  in  Welch  v.  Union 
Cent.  Life  Ins.  Co.,  108  Iowa,  224,  78  N.  W.  853,  50  L.  R.  A.  774, 
that  a  provision  in  a  policy  making  it  incontestable  from  delivery 
and  acceptance  would  be  void  and  render  the  contract  itself  invalid. 
But  this  doctrine  was  expressly  repudiated  by  the  Supreme  Court 
of  Tennessee  in  a  well-considered  opinion  in  Union  Cent.  Life  Ins. 
Co.  V.  Fox,  106  Tenn.  347,  61  S.  W.  62,  82  Am.  St.  Rep.  885 ;  and 
in  Patterson  v.  Natural  Premium  Mut.  Life  Ins.  Co.,  100  Wis.  118, 
75  N.  W.  980,  42  L.  R.  A.  253,  69  Am.  St.  Rep.  899,  it  was  said  with 
reference  to  a  stipulation  making  a  policy  absolutely  incontestable 
from  date  of  delivery  and  acceptance,  except  for  nonpayment  of 
premiums  and  misstatement  of  age,  that  such  clause  was  valid, 
the  court  drawing  no  distinction  between  a  stipulation  making  a 
policy  incontestable  from  its  date  and  one  limiting  the  period  after 
delivery  within  which  the  validity  of  the  policy  may  be  contested. 
A  provision  in  a  policy  that  it  shall  be  indisputable  after  two 
years,  if  the  holder  pays  the  dues  and  assessments  and  observes  the 
regulations  as  to  occupation  and  employment,  applies  to  representa- 
tions in  a  certificate  for  reinstatement  made  after  a  lapse  by  reason 
of  delay  in  payment  of  an  assessment  (Teeter  v.  United  Life  & 
Accident  Ins.  Ass'n,  159  N.  Y.  411,  54  N.  E.  72,  afifirming  42  N.  Y. 
Supp.  119,  11  App.  Div.  259).  And  where  the  policy  does  not 
become  effective  on  delivery  and  payment  of  the  first  premium 
because  insured  is  not  in  good  health,  acceptance  of  the  second 
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premium  gives  effect  to  the  contract,  though  it  is  still  voidable,  and 
starts  the  running  of  a  stipulation  making  the  policy  incontestable 
after  a  certain  period  from  the  time  it  becomes  in  force  (Austin  v. 
Mutual  Reserve  Fund  Life  Ass'n  [C.  C]  132  Fed.  555).  In  Peo- 
ple's Mut.  Ben.  Soc.  v.  Templeton,  16  Ind.  App.  126,  44  N.  E.  809, 
the  certificate  was  indorsed,  "Incontestable  after  one  year  from  date, 
as  provided  in  the  by-laws,"  and  the  by-laws  provided  that  "all 
deaths  which  shall  occur  within  three  years  from  the  date  of  the  ap- 
proval of  the  application,  ♦  *  *  or  from  date  of  last  revival  of 
said  certificate,  shall  be  incontestable."  It  was  held  that  under 
these  provisions  a  claim  for  a  death  occurring  more  than  three  years 
from  the  approval  of  the  application  or  revival  of  the  certificate 
was  contestable.  But  the  court  refrained  from  deciding  what  the 
effect  of  the  stipulations  might  be  in  a  case  where  a  death  occurred 
after  one  year  and  within  three  years  from  the  approval  of  the 
application  or  revival  of  the  certificate. 

Cb)    Incontestable  policies. 

Insurance  companies  have  strenuously  contended  that  the  incon- 
testable clause  does  not  prevent  the  insurer  from  relying  on  fraud 
in  the  procurement  of  a  policy  as  a  defense  to  an  action  thereon. 
But  in  the  leading  case  of  Wright  v.  Benefit  Life  Ass'n,  118  N.  Y. 
237,  23  N.  E.  186,  16  Am.  St.  Rep.  749,  6  L.  R.  A.  731  (affirming  43 
Hun,  61),  the  New  York  Court  of  Appeals  squarely  held  that  a 
provision  making  a  policy  incontestable  after  a  certain  time  from 
its  date  embraced  the  defense  of  fraud  of  the  insured  and  the  bene- 
ficiary in  obtaining  the  insurance.  The  court  points  out  that  the 
stipulation  is  not  a  stipulation  absolute  to  waive  all  defenses  and 
to  condone  fraud.  On  the  contrary,  it  recognizes  fraud  and  other 
defenses,  and  merely  limits  the  time  within  which  they  may  be, 
but  after  which  they  cannot  be,  established.  The  stipulation,  the 
court  says,  is  in  the  nature  of,  and  serves  a  similar  purpose  as, 
statutes  of  limitations  and  repose,  the  wisdom  of  which  is  apparent 
to  all  reasonable  minds.  As  the  stipulation  no  doubt  is  a  strong 
inducement  to  a  person  to  take  out  insurance,  the  court  says: 
"While  fraud  is  obnoxious  and  should  justly  vitiate  all  contracts, 
the  courts  should  exercise  care  that  fraud  and  imposition  should 
not  be  successful  in  annulling  an  agreement  to  the  effect  that  if 
cause  be  not  found  and  charged  within  a  reasonable  and  specific 
time,  establishing  the  invalidity  of  the  contract  of  insurance,  it 
should  thereafter  be  treated  as  valid."    The  doctrine  announced  in 
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the  Wright  Case  that  a  stipulation  making  a  policy  incontestable 
after  a  specified  period  from  its  date  embraces  fraud  in  the  procure- 
ment of  the  policy  is  supported  by  the  weight  of  authority. 

Reference  may  be  made  to  Massachusetts  Ben.  Life  Ass'n  v.  Robinson, 
104  Ga.  256,  30  S.  B.  918,  42  L.  R.  A.  261;  Bates  v.  United  Life 
Ins.  Ass'n,  68  Hun,  144,  22  N.  Y.  Supp.  626,  affirmed  without  opin- 
ion 142  N.  Y.  677,  37  N.  E.  824;  Teeter  v.  United  Life  &  Accident 
Ins.  Ass'n,  11  App.  Div.  259,  42  N.  Y.  Supp.  119;  Vetter  v.  Massa- 
chusetts Nat.  Life  Ass'n,  29  App.  Dlv.  72,  51  N.  Y.  Supp.  393; 
Murray  v.  State  Mut.  Life  Ins.  Co.,  48  Atl.  800,  22  R.  I.  525,  53 
L.  R.  A.  742;  Clement  v.  New  York  Life  Ins.  Co.,  101  Tenn.  22, 
46  S.  W.  561,  42  L.  B.  A.  247,  70  Am.  St.  Rep.  650;  Franklin  Ins. 
Co.  V.  Villeneuve,  25  Tex.  Civ.  App'.  356,  60  S.  W.  1014. 

The  Iowa  Supreme  Court  (Welch  v.  Union  Central  Life  Ins. 
Co.,  108  Iowa,  224,  78  N.  W.  853,  50  L.  R.  A.  774)  draws  a  distinc- 
tion between  policies  which  are  by  their  terms  to  become  at  once 
incontestable  and  those  to  become  incontestable  only  after  the 
expiration  of  a  certain  time.  While  it  is  conceded  that  in  the  latter 
case  a  policy  is  incontestable  for  fraud  after  the  expiration  of  the 
time  limit,  the  position  is  taken  that  a  stipulation  making  a  policy 
incontestable, from  date  will  not  prevent  the  insurer  from  relying 
on  fraud  in  the  procurement  of  the  policy.  This  doctrine  is  based 
on  the  theory  that  to  hold  the  policy  incontestable  for  fraud  is  to 
deny  any  effect  to  the  warranty  and  agreement  of  the  applicant, 
while  to  hold  otherwise  gives  full  effect  to  all  parts  of  the  contract. 
Furthermore,  the  court  intimates  that  a  stipulation  making  a  policy 
incontestable  for  fraud  from  the  time  of  delivery  and  acceptance 
is  void  as  being  against  public  policy.  So  the  Supreme  Court  of 
Georgia  (Massachusetts  Ben.  Life  Ass'n  v.  Robinson,  104  Ga.  256, 
30  S.  E.  918,  42  L,.  R.  A.  261)  has  taken  the  position  that  a  policy 
providing  generally  that  it  is  incontestable  from  its  date,  being 
silent  on  the  subject  of  fraud,  impliedly  reserves  to  the  insurer 
the  right  to  defend  on  the  ground  of  fraud.  And  in  New  York 
Life  Ins.  Co.  v.  Weaver,  114  Ky.  295,  70  S.  W.  629,  the  Court  of 
Appeals  of  Kentucky  expresses  as  its  opinion  that,  notwithstanding 
an  incontestable  clause,  a  court  of  chancery  will  cancel  the  policy 
for  fraud  in  its  procurement  if  a  suit  is  brought  within  a  reasonable 
time  after  the  issuance  of  the  policy  and  during  the  lifetime  of  the 
insured,  and  the  premiums  paid  the  company  are  tendered  back. 

But  the  decision  in  the  Welcb  Case  is  criticised  by  the  Supreme 
Court  of  Tennessee  in  Union  Central  Life  Ins.  Co.  v.  Fox,  106 
Tenn.  347,  61  S.  W.  62,  82  Am,  St.  Rep.  885.    The  court  says  that 
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if  the  time  may  be  limited  to  one  year  within  which  fraud  may  be 
available,  it  is  difficult  to  see  why  it  may  not  be  limited  to  six 
months  or  one  month,  or  such  other  time  less  than  this  as  the  com- 
pany may  deem  it  important  to  stipulate.  The  court  reasons  that 
as  the  company  has  before  it,  not  only  the  application  in  which 
the  applicant  has  been  required  to  reveal  all  matters  the  company 
deems  material,  but  also  the  report  of  its  own  medical  examiner, 
and  may  take  all  the  time  it  deems  necessary  to  examine  these  pa- 
pers and  to  make  an  investigation  before  issuing  a  policy,  a  stipu- 
lation that  a  policy  shall  be  incontestable  from  its  date  is  binding 
and  will  prevent  the  insurer  from  relying  on  fraud  in  the  procuring 
of  the  policy  as  a  defense.  The  rule  announced  in  the  Fox  Case 
appears  to  find  support  in  Patterson  v.  Natural  Premium  Mut.  Life 
Ins.  Co.,  100  Wis.  118,  75  N.  W.  980,  42  L,.  R.  A.  253,  69  Am.  St. 
Rep.  899. 

Of  course,  if  actual  fraud  is  expressly  excepted  in  the  stipula- 
tion making  a  policy  incontestable  after  a  certain  time  from  its 
date,  the  insurer  can  set  up  actual  fraud  as  a  defense  to  an  action 
brought  for  a  claim  accruing  after  the  policy  became  incontestable, 
but  the  insurer  cannot,  under  this  exception,  rely  on  mere  con- 
structive fraud  as  a  defense  (Northwestern  Mut.  Life  Ins.  Co  v. 
Montgomery,  43  S.  E.  79,  116  Ga.  799).  So  where  a  statute,^  which 
provides  that  after  the  expiration  of  a  certain  period  an  insurer 
in  a  fire  insurance  policy  shall  be  estopped  to  deny  the  truth  of 
the  statements  in  the  application  which  was  adopted,  expressly 
excepts  fraud  in  the  making  of  the  application,  the  msurer  is  not 
precluded  from  contesting  the  valuation  placed  on  the  property  in 
an  application  and  policy,  where  it  is  alleged  that  such  valuation 
exceeded  the  true  value  of  the  property  by  more  than  100  per 
cent.,  and  that  its  adoption  was  secured  by  the  fraudulent  misrepre- 
sentation and  concealment  by  the  insured  (Home  Ins.  Co.  v.  Vir- 
ginia-Carolina Chemical  Co.  [C.  C]  109  Fed.  681). 

Though  a  policy  only  provides  that  it  shall  be  incontestable  "ex- 
cept as  therein  set  forth,"  a  recovery  thereon  cannot  be  defeated 
on  the  ground  that  any  of  the  affirmative  warranties  are  untrue, 
as  the  proviso  refers  to  the  promissory  warranties  contained  in  the 
policy  and  application  as  distinguished  from  the  affirmative  war- 
ranties (Vetter  v.  Massachusetts  Nat.  Life  Ass'n,  51  N.  Y.  Supp. 
393,  29  App.  Div.  72).    And  a  clause  making  a  policy  incontestable 

1  Act  S.  C.  Feb.  28,  1896  (22  Stat,  at  Large,  pp.  113,  114) ;  Code  of  Laws  1902, 
S  1817. 
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from  date  except  for  nonpayment  of  premiums  or  misstatement 
of  age  precludes  the  insi^rer  from  setting  up  misstatements  in  the 
application  as  to  insured's  health  (Patterson  v.  Natural  Premium 
Mut.  Life  Ins.  Co.,  100  Wis.  118,  75  N.  W.  980,  43  L.  R.  A.  253, 
69  Am.  St.  Rep.  899).  So  it  seems  that  a  general  incontestable 
clause  which  does  not  except  misstatements  of  insured's  age  will 
prevent  the  insurer  from  relying  on  a  misrepresentation  as  to  age 
(Brady  v.  Prudential  Ins.  Co.,  168  Pa.  645,  32  Atl.  102).  But  such 
clause  will  not  preclude  the  insurer  from  having  the  misstatement 
of  insured's  age  corrected  and  the  amount  of  recovery  based  on 
his  true  age  (Doll  v.  Prudential  Ins.  Co.,  21  Pa.  Super.  Ct  434). 

A  provision  in  a  policy  that  it  shall  be  incontestable  after  two 
years  except  for  fraud  or  misstatements  of  age  does  not  relate 
to  payment  of  premiums  (Metropolitan  Life  Ins.  Co.  v.  Walton, 
25  Ohio  Cir.  Ct.  R.  587).  So  a  provision  that  after  two  years  from 
the  date  of  the  policy,  if  the  premiums  are  duly  paid  as  stipulated, 
the  liability  of  the  company  shall  not  be  disputed,  cannot  be 
construed  to  preclude  the  company  from  disputing  liability  or 
from  forfeiting  the  policy  for  nonpayment  of  the  third  annual 
premium,  where  the  policy  requires  the  prompt  payment  of  pre- 
miums on  pain  of  forfeiture  (Schmertz  v.  United  States  Life  Ins. 
Co.,  118  Fed.  250,  55  C.  C.  A.  104).  However,  if  a  policy  provides 
that  it  shall  be  incontestable  except  for  fraud,  and  the  appli- 
cation stipulates  that  if  a  "binding  receipt"  is  issued,  and  its  num- 
ber inserted  in  the  policy,  this  shall  be  conclusive  evidence  of  pay- 
ment, the  insurer  is  estopped  to  assert,  as  against  the  beneficiary, 
that  the  sums  mentioned  in  a  binding  receipt  and  acknowledged 
in  a  policy  to  have  been  paid  were  not  paid  (Kline  v.  National  Bene- 
fit Ass'n,  111  Ind.  462,  11  N.  E   620,  60  Am.  Rep.  703). 

A  provision  in  a  life  policy  that  it  is  incontestable  after  two  years 
cannot  affect  a  suit  by  the  company  to  obtain  its  cancellation 
brought  within  three  months  from  its  date,  the  company's  rights 
depending  on  the  facts  as  existing  at  the  filing  of  the  bill.  John 
Hancock  Mut.  Life  Ins.  Co.  v.  Houpt  (C.  C.)  113  Fed,  572. 

(o)    Same — Effect  of  certificate  of  medical  examiner. 

Iowa  has  a  statute  ^  which  provides  that  where  an  insurance 
company's  medical  examiner  certifies  or  declares  an  applicant  a 
fit  subject  for  insurance,  or  so  reports,  the  company  shall  be  es- 
topped to  set  up  as  a  defense  to  an  action  on  the  policy  that  the 

s  Code  1897,  §  1812  (16th  Gen.  Assem.  c.  55,  §  2,  McOlain's  Code,  §  1759). 
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insured  was  not  in  the  condition  of  health  required  by  the  policy 
at  the  time  of  issuance  or  delivery  thereof,  unless  the  same  was 
procured  by  the  fraud  or  deceit  of  the  insured.  This  statute,  it  has 
been  held,  prevents  a  company  whose  medical  examiner  certifies, 
declares,  or  reports  an  applicant  as  a  fit  subject  for  insurance  from 
setting  up  the  falsity  of  the  warranties  made  by  the  insured  as  to 
his  condition,  where  the  examining  physician  was  not  misled  or 
deceived,  or  his  approval  of  the  applicant  procured  by  fraud. 

This  principle  is  announced  in  Weimer  v.  Economic  Life  Ass'n  of 
Clinton,  108  Iowa,  451,  79  N.  W.  123;  Stewart  v.  Equitable  Mut. 
Life  Ass'n  of  "Waterloo,  110  Iowa,  528,  81  N.  W.  782;  Nelson  v. 
Nederland  Life  Ins.  Co.,  81  N.  W.  807,  110  Iowa,  600;  Brown  v 
Modern  Woodmen  of  America,  115  Iowa,  450,  88  N.  W.  965. 

This  estoppel  applies,  not  only  to  the  insured's  condition  of 
health  at  the  time  the  policy  is  issued,  but  to  all  matters  inquired 
about,  so  far  as  they  bear  on  the  health  and  physical  condition  of 
the  applicant  as  affecting  the  risk,  whether  they  referred  to  the 
time  the  policy  was  issued  or  to  some  previous  time  (Peterson  v. 
Des  Moines  Life  Ass'n,  115  Iowa,  G68,  87  N.  W.  397).  But  the 
statute  does  not  estop  an  insurance  company  to  set  up  that  the 
medical  examiner's  certificate,  and  thereby  the  policy,  was  secured 
by  fraud,  regardless  of  whether  or  not  the  examiner  was  deceived 
(Welch  V  Union  Cent.  Life  Ins.  Co.,  108  Iowa,  224,  78  N.  W.  853. 
50  L.  R.  A.  774). 

The  medical  examiner  contemplated  by  the  statute  is  the  person 
who  makes  the  actual  examination  and  report  (Peterson  v.  Des 
Moines  Life  Ass'n,  115  Iowa,  668,  87  N.  W.  397),  and  not  the  medical 
director  who  passes  on  the  examiner's  report  (Wood  v.  Farmers'  Life 
Ass'n,  95  N.  W.  226,  121  Iowa,  44),  as  a  construction  that  the  statute 
embraced  the  medical  director's  report  would  leave  it  open  to  the 
company  to  say  that  though  the  medical  examiner  was  fully  advised 
as  to  the  facts,  and  reported  the  applicant  as  a  fit  subject  for  insur- 
ance, nevertheless,  if  the  medical  director  was  misled  by  the  appli- 
cation and  the  examiner's  report  into  approving  an  application 
which  would  have  been  rejected  had  the  facts  been  correctly  stated 
to  him  by  the  applicant  and  the  medical  examiner,  the  application 
would  have  been  refused. 

(d)    Frovisions  as  to  nonforf eitnre. 

The  fact  that  a  life  policy  is  styled  in  the  body  thereof  a  "non- 
forfeiting  policy"  does  not  preclude  a  forfeiture  in  case  of  the 
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nonpayment  of  the  stipulated  premiums  by  insured.  But  a  policy 
providing  for  a  forfeiture  on  default  in  payment  of  premiums  be- 
comes a  new  contract  after  the  insurer  has  indorsed  thereon  that 
insured  shall  be  entitled  to  a  paid-up  policy  on  payment' of  a  cer- 
tain number  of  annual  premiums,  while  it  remains  in  force,  and  in- 
sured has  made  such  payment.  (Gates  v.  Home  Mut.  Life  Ins.  Co., 
5  Ohio  Dec.  313.)  And  where  a  policy  distinctly  provides  that  it 
shall  be  forfeited  merely  in  part  on  default  in  the  payment  of 
premiums,  and  only  stipulates  for  a  forfeiture  of  payments  made 
in  case  the  policy  becomes  void  for  any  cause  other  than  the  non- 
payment of  premiums,  this  implies  that  there  is  to  be  no  forfeiture 
of  payments  already  made  by  mere  nonpayment  of  premiums ;  and 
nothing  in  the  application  looking  toward  avoidance  of  the  policy 
and  a  forfeiture  of  payments  for  failure  to  make  them  promptly 
and  completely  can  be  received  to  work  such  a  forfeiture  (Chase  v. 
Phoenix  Mut.  Life  Ins.  Co.,  67  Me.  85). 

A  provision  for  the  forfeiture  of  a  life  policy  on  failure  to  pay 
interest  on  premium  notes  is  not  in  conflict  with  another  clause 
declaring  the  policy  nonforfeitable  for  failure  to  pay  any  premium 
after  the  first,  according  to  Nettleton  v.  St.  Louis  Life  Ins.  Co.,  18 
Fed.  Cas.  15.  But  in  Fithian  v.  Northwestern  Life  Ins.  Co.,  4  Mo. 
App.  386,  it  was  said  that  a  condition  in  a  note  given  for  a  premium 
that  a  failure  to  pay  the  interest  should  forfeit  the  policy  was,  if 
taken  literally,  inconsistent  with  a  stipulation  in  the  policy  that 
after  a  complete  annual  premium  had  been  paid  it  should  be  non- 
forfeiting.  Therefore  it  was  considered  by  the  court  that  the 
forfeiture  clause  in  the  policy  meant  only  a  forfeiture  as  to  any 
continuing  or  future  risk,  and  was  not  intended  to  apply  to  the 
rights  of  the  parties  as  they  had  already  accrued  on  account  of  the 
payments  made. 

Where  a  policy  on  which  premiums  are  payable  half  in  cash  and 
half  in  notes  is  by  its  terms  incontestable  after  three  premiums 
have  been  paid,  a  clause  which  provides  that  the  failure  to  pay 
the  interest  on  any  unpaid  note  or  loan  on  account  of  the  premiums 
shall  work  a  forfeiture  of  the  policy  does  not  apply  to  a  note  given 
for  the  cash  part  of  a  premium  after  three  annual  premiums  have 
been  fully  paid  (Tutt  v.  Covenant  Mut.  Life  Ins.  Co.,  19  Mo.  App. 
677).  And  a  policy  marked  "Nonforfeitable,"  on  which  a  premium 
is  paid  in  part  by  a  note,  which  is  to  remain  a  lien  on  the  policy 
until  the  latter  becomes  payable,  when  the  note  is  to  be  deducted, 
if  not  sooner  paid,  the  dividends  to  be  applied  for  such  purpose, 
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is  not  forfeited  by  nonpayment  of  the  note  (Franklin  Life  Ins.  Co> 
V.  Wallace,  93  Ind.  7). 

(e)    Status  of  paid-up  policies. 

Some  interesting  questions  have  arisen  as  to  the  status  of  paid- 
up  policies  in  respect  to  forfeiture  for  nonpayment  of  premiums 
or  other  breach  of  condition ;  the  contention  of  insured  being  in 
effect  that  in  a  paid-up  policy  there  is  an  implied,  if  not  an  express, 
agreement  of  nonforfeiture,  and  that  the  assertion  of  the  right  to 
•  forfeit  a  paid-up  policy  for  nonpayment  of  premium  notes  or  in- 
terest thereon  falling  due  after  the  contract  becomes  a  paid-up 
policy  is  repugnant  to  the  very  nature  of  such  contract.  Whether 
the  paid-up  policy  results  from  the  nonforfeiture  provision  of  the 
original  contract  or  rests  on  statute,  the  theory  is  that  it  intended 
to  preserve  to  the  insured  the  equitable  value  of  his  policy,  notwith- 
standing his  default  in  the  payment  of  premiums.  (Carter  v.  John 
Hancock  Mut.  Life  Ins.  Co.,  127  Mass.  153.)  The  contract  is  tO' 
be  regarded  as  executory  by  the  insurer,  but  as  wholly  executed 
by  the  insured.  It  was  in  accord  with  these  principles  that  it  was 
held  in  Cole  v.  Knickerbocker  Life  Ins.  Co.,  63  How.  Prac.  (N.  Y.) 
442,  that  the  insertion  by  the  insurer,  on  issuing  a  paid-up  policy,-. 
of  a  stipulation  that  the  nonpayment  of  interest  on  the  premium 
note  then  outstanding  when  the  same  should  become  due  should 
avoid  the  policy  was  unwarrantable.  It  must  be  remarked,  how- 
ever, that  it  appears  from  the  report  of  this  case  that  the  original 
policy  contained  no  provision  forfeiting  it  if  premium  notes  were 
not  paid,  and  the  court  may  have  regarded  this  fact  as  controlling. 
This  is  the  more  likely,  as  in  a  subsequent  case,  involving  a  policy 
issued  by  the  same  company  (People  v.  Knickerbocker  Life  Ins. 
Co.,  103  N.  Y.  480,  9  N.  E.  35),  where  the  original  provided  that  on 
failure  to  pay  any  premium  after  the  receipt  by  the  company  of  two- 
or  more  annual  premiums  the  insurer  would  issue  a  new  policy 
for  as  many  tenths  of  the  original  policy  as  there  had  been  pre- 
miums paid,  without  subjecting  the  insured  to  any  subsequent 
charge  except  the  interest  annually  on  all  outstanding  premium 
notes,  it  was  held  that,  as  the  original  policy  provided  for  forfeiture 
on  breach  of  conditions,  the  fair  construction  of  the  agreement  con- 
tained therein,  to  give  a  new  paid-up  policy  on  the  surrender  of 
the  original,  subject  to  the  annual  payment  of  interest  on  out- 
standing notes,  authorized  the  insertion  in  the  new  policy  of  a 
provision  of  forfeiture  on  nonpayment  of  interest.    So  it  has  been 


2762  ESTOPPEL  AND  WAIVER. 

held  in  New  York  and  other  jurisdictions  that,  where  a  paid-up 
policy  contains  a  condition  calling  for  the  payment  of  interest  on 
premium  notes  outstanding,  a  failure  to  pay  such  interest  on  the 
iate  specified  forfeits  the  policy. 

Alabama  Gold  Life  Ins.  Co.  v.  Thomas,  74  Ala.  578;  Holman  v.  Con- 
tinental Life  Ins.  Co.,  54  Conn.  195,  6  Atl.  405,  1  Am.  St.  Rep.  97; 
Knickerbocker  Life  Ins.  Co.  v.  Harlan,  56  Miss.  512;  Heim  v. 
Metropolitan  Life  Ins.  Co.,  7  Daly  (N.  Y.)  536;  McQuitty  v.  Con- 
tinental Life  Ins.  Co.,  15  R.  I.  573,  10  Atl.  635;  Patch  v.  Phoenix 
Mut.  Life  Ins.  Co.,  44  Vt.  481;  Ewald  v.  Northwestern  Mut  Life 
Ins.  Co.,  60  Wis.  431,  19  N.  W.  513. 

The  same  principle  was  approved  in  Hull  v.  Northwestern  Mut. 
Life  Ins.  Co.,  39  Wis.  397,  though  it  was  held  to  be  inapplicable,  as 
there  were  dividends  due  the  insured  which  should  have  been  ap- 
plied to  the  payment  of  interest  so  as  to  prevent  a  forfeiture. 

Notwithstanding  the  weight  of  these  authorities,  it  cannot  be 
denied  that  the  principles  on  which  they  are  based  seem  to  be  ut- 
terly at  variance  with  the  theory  of  a  paid-up  policy.  A  contract 
for  paid-up  insurance  may  be  set  forth  in  a  separate  instrument, 
which  the  insurer  agrees  to  issue,  or  may  be  indorsed  upon  the 
original  policy,  or  merely  contained  in  the  terms  of  that  policy 
It  is  true,  as  said  in  McDonnell  v.  Insurance  Co.,  85  Ala.  401,  5 
South.  120,  and  Merritt  v.  Cotton  States  Life  Ins.  Co.,  55  Ga. 
103,  that  in  whatever  form  executed  the  contract  is  subject  to  all 
the  terms  of  the  original  policy  so  far  as  they  are  not  inconsistent 
with  the  new  agreement.  In  a  majority  of  the  cases  heretofore 
cited  the  original  policy  contained  clauses  forfeiting  the  contract 
for  nonpayment  of  interest  on  premium  notes,  and  the  decisions 
are  apparently  based  on  the  theory  that,  as  the  paid-up  policy  con- 
tained conditions  requiring  the  payment  of  interest,  the  penalty 
for  nonpayment  also  attached.  But  as  said  in  Cowles  v.  Continental 
Life  Ins.  Co.,  63  N.  H.  300,  a  forfeiture  clause  contained  in  the 
original  policy,  qualified  by  a  provision  for  a  paid-up  policy,  does 
not  necessarily  mean  that  the  reduced  paid-up  and  nonforfeitable 
insurance  is  forfeitable  for  nonpayment.  All  parts  of  the  con- 
tract taken  together  can  be  and  should  be  reasonably  and  liberally 
understood  as  designed  to  accomplish  the  scheme  of  nonforfeiture. 
Since  the  original  contract  did  not  make  the  nonpayment  forfeiture 
clause  especially  applicable  to  the  promised  paid-up  policy  into 
which  the  original  should  be  converted,  forfeiture  for  nonpayment 
must  be  regarded  as  a  condition  to  which  the  reduced  insurance 
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was  not  to  be  subject.  The  insured's  agreement  to  continue  the 
annual  payment  of  interest  on  notes  was  a  mere  agreement  to  pay 
money  and  not  a  contract  of  forfeiture.  So  it  was  held  in  Symonds 
V.  Northwestern  Mut.  Life  Ins.  Co.,  23  Minn.  491,  where  the 
premium  note  provided  that  if  not  paid  the  policy  should  be  for- 
feited, that  the  forfeiture  so  provided  for  could  not  extend  to  such 
portion  of  the  policy  as  had  become  paid  up  by  reason  of  the  pay- 
ment of  prior  annual  premiums. 

Moreover,  under  the  fairly  well  established  rule  that  where  the 
premiums  are  paid  partly  in  cash  and  partly  by  notes  the  pay- 
ment of  the  notes  is  not  necessary  to  make  up  the  complete  annual 
premiums  on  the  payment  of  which  the  right  to  a  paid-up  policy 
is  dependent  (Ohde  v.  Northwestern  Mut.  Life  Ins.  Co.,  40  Iowa, 
357),  it  is  difficult  to  accept  the  reasoning  of  the  cases  which  hold 
that  the  nonpayment  of  interest  on  such  notes  will  forfeit  the 
paid-up  policy. 

As  supporting  the  general  pi-inciple  that  paid-up  policies  are  nonfor- 
feitable for  nonpayment  of  interest,  reference  may  also  be  made  to 
St.  Louis  Mut.  Life  Ins.  Co.  v.  Grigsby,  10  Bush  (Ky.)  314;  Mont- 
gomery V.  Phoenix  Mut.  Life  Ins.  Co.,  14  Bush  (Ky.)  51. 

In  still  another  particular  it  is  difficult  to  reconcile  with  general 
principles  certain  of  the  cases  holding  paid-up  policies  forfeitable 
for  the  nonpayment  of  premium  notes  or  interest  thereon.  In  the 
Hull  and  Ewald  Cases  in  Wisconsin,  the  Harlan  Case  in  Missis- 
sippi, and  the  Heim  Case  in  New  York,  the  policies  provided  that 
the  amount  due  on  unpaid  premium  notes  should  on  the  maturity 
of  the  claim  be  deducted  from  the  amount  of  the  policy.  It  is  a 
general  principle  of  construction  that  forfeitures  are  to  be  avoided 
if  possible,  and  that  all  parts  of  the  contract  are  to  be  construed 
together  with  that  end  in  view.  As  said  in  the  Cowles  Case,  al- 
ready referred  to,  an  intention  on  the  part  of  the  insured  to  suffer 
and  of  the  insurer  to  inflict  so  severe  and  contradictory  a  penalty 
as  the  forfeiture  of  a  nonforfeitable  paid-up  policy  for  a  failure  to 
pay  interest  cannot  be  fairly  inferred  from  the  terms  of  a  contract 
making  nonforfeiture  for  nonpayment  a  prominent  inducement,  and 
providing,  as  a  remedy  for  nonpayment,  for  the  deduction  of  interest 
and  all  other  indebtedness  from  the  amovmt  of  the  insurance  paya- 
ble on  the  maturity  of  the  policy.  In  accordance  with  these  prin- 
ciples it  has  been  held  in  several  well-considered  cases  that,  where 
the  policy  provides  that  the  amount  remaining  unpaid  on  any  pre- 
mium note  shall  be  deducted  from  the  amount  of  the  policy  on  the 
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maturity  of  the  claim,  there  can  be  no  forfeiture  of  the  paid-up> 
policy  because  of  the  nonpayment  of  interest  on  such  note. 

This  is  the  rule  asserted,  in  Northwestern  Mut.  Life  Ins.  Co.  v.  Little, 
56  Ind.  504;  Franklin  Life  Ins.  Co.  v.  Wallace,  93  Ind.  7;  North- 
western Mut.  Life  Ins.  Co.  v.  Foot,  82  Ky.  269;  Symonds  v.  North- 
western Mut.  Life  Ins.  Co.,  23  Minn.  491;  Eddy  v.  Phosnix  Slut. 
Life  Ins.  Co.,  65  N.  H.  27,  18  Atl.  89,  23  Am.  St  Rep.  17. 
■  Where  a  paid-up  policy  stipulated  for  the  payment  of  interest  on  loan& 
outstanding  on  the  policy,  nonpayment  of  such  interest  did  not  for- 
feit the  policy.  Gardner  v.  Union  Central  Life  Ins.  Co.  (C.  C.)  5- 
Fed.  480. 

In  Cotton  States  Life  Ins.  Co.  v.  Edwards.  74  Ga.  330.  where 
the  policy,  in  accordance  with  its  terms,  had  been  converted  into 
a  paid-up  policy  by  an  indorsement  reciting,  "This  policy  is  valid 
for  two-tenths  of  the  amount  insured  subject  to  the  terms  and  con- 
ditions of  the  policy,"  the  court,  without  deciding  the  question,, 
expressed  the  opinion  that,  as  the  policy  had  been  fully  executed,, 
the  company  had  no  further  control  over  the  actions  of  the  insured,, 
and  could  not  therefore  declare  a  forfeiture  for  a  breach  of  the  con- 
ditions as  to  travel  and  residence. 


13.  ESTOPPEL  AND  WAIVER  IN  GUARANTY  AND  INDEMNITY 

INSURANCE. 

(a>  Fidelity  insurance, 

(b)  Credit  insurance. 

(c)  Title  Insurance. 

(d)  Employers'  liability  insurance. 

(a)   Fidelity  insurance. 

The  general  principles  upon  which  estoppel  to  assert  and  the 
waiver  of  grounds  of  forfeiture  are  predicated  in  other  classes  of 
insurance  have  been  applied  in  cases  involving  fidelity  insurance 
contracts.  Thus,  in  Missouri,  K.  &  T.  Trust  Co.  v.  German  Nat. 
Bank,  77  Fed.  117,  33  C.  C.  A.  65,  it  was  said  that  the  insurer 
may  waive  a  forfeiture  by  acts  in  pais  from  which  an  intention  to 
waive  may  be  inferred,  and  such  waiver  need  not  be  based  on  a 
new  consideration  or  amount  to  a  technical  estoppel.  If  affirma- 
tive action  is  taken  by  the  company,  amounting  to  a  confession  of 
liability,  which  induces  the  insured  to  believe  the  loss  will  be  paid, 
and  to  do  acts  based  on  such  belief,  such  conduct  will  amount  to 
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a  waiver.  It  was  held,  therefore,  that,  in  an  action  on  a  bond  insur- 
ing the  fidelity  of  an  employe  of  a  bank,  it  is  proper  to  submit  to 
the  jury  the  question  whether  the  insurer  waived  a  misstatement 
by  the  employe  or  by  the  bank  in  the  application  for  the  bond, 
where,  with  knowledge  thereof,  upon  default  by  the  employe  it 
took  security  from  him,  in  conjunction  with  the  bank,  and  attached 
his  property,  without  notifying  the  bank  that  it  disclaimed  liability. 
But  an  estoppel  can  arise  only  when  the  insurer,  with  knowledge 
of  the  facts  constituting  a  defense,  misleads  the  insured  to  his 
injury,  into  believing  that  the  defense  will  be  waived,  and,  in  the 
absence  of  anything  to  show  that  the  insured  has  been  placed  in  a 
worse  position,  there  can  be  no  estoppel.  Thus  the  mere  fact  that 
.a  fidelity  insurance  company,  after  notice  of  the  employe's  defal- 
cation, sends  an  agent  to  examine  the  books  of  insured,  and  takes 
steps  for  the  arrest  of  the  defaulter,  without,  however,  placing  the 
insured  in  any  worse  position  thereby,  does  not  estop  the  company 
to  deny  the  validity  of  the  bond  on  discovering  that  its  renewal 
was  procured  by  insured  after  the  defalcation  took  place  and  the 
employe  had  absconded  (National  Bank  of  Asheville  v.  Fidelity  & 
Guaranty  Co.,*89  Fed.  819,  32  C.  C.  A.  355).  So,  where  a  written 
statement,  made  by  an  employer  to  the  insurer  in  a  bond  of  indem- 
nity against  the  dishonest  acts  of  an  employe,  provided  that  such 
employe  would  be  authorized  to  draw  checks  to  which  the  counter 
signature  of  another  employe  would  invariably  be  required,  the 
acceptance,  by  the  general  agent  of  the  insurer,  of  a  check  signed 
by  such  employe  without  counter  signature,  in  payment  of  a 
premium  on  a  bond  of  a  third  person,  did  not  constitute  a  waiver 
•of  the  requirement  as  to  the  counter  signature  (Rice  v.  Fidelity 
&  Deposit  Co.  of  Maryland,  103  Fed.  427,  43  C.  C.  A.  270). 

In  Michigan  Savings  &  Loan  Ass'n  v.  Missouri,  K.  &  T.  Trust 
Co.,  73  Mo.  App.  161,  the  insured  attempted  to  base  an  estoppel 
■on  the  assertion  of  grounds  of  forfeiture  other  than  the  one  finally 
relied  on.  It  appeared  that  insured  inquired  the  insurer's  reason 
for  failing  to  pay  the  indemnity  promised  for  losses  arising  from 
the  misconduct  of  an  employe,  and  the  insurer  answered  that 
"among  other  reasons"  the  agent  was  acting  beyond  the  scope  of 
the  duties  contemplated  in  the  policy.  It  was  held  that,  in  view 
of  the  qualifying  phrase,  there  was  no  waiver  of  defenses  not  men- 
tioned. 

Where  the  insurer  took  a  short  note  for  a  renewal  premium,  the 
policy  acknowledging  receipt  of  the  premium,  and  subsequently 
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received  and  cashed  a  check  in  payment  of  the  note,  retaining  the 
money  thereon,  it  could  not  deny  liability  on  the  renewal  bond  on 
the  ground  that  the  premium  had  not  been  paid  in  cash  at  the  time 
the  note  was  given  (American  Credit  Indemnity  Co.  v.  Champion 
Coated  Paper  Co.,  103  Fed.  609,  43  C.  C.  A.  340). 

(b)    Credit  insurance. 

Policies  of  credit  insurance  usually  provide  that  the  insurer  shall 
be  liable  only  for  losses  on  customers  of  the  insured  who  are  rated 
in  a  certain  mercantile  agency.  An  agent  authorized  to  solicit  in- 
surance, take  applications,  and  collect  premiums  has  power  to  waive 
such  a  provision,  and  to  bind  the  company  by  an  agreement  that 
if  the  customer  is  not  rated  in  the  mercantile  agency  named,  but 
is  rated  in  another  agency,  the  latter  rating  shall  be  sufficient 
(Shakman  v.  United  States  Credit-System  Co.,  93  Wis.  366,  66  N. 
W.  528,  33  L.  R.  A.  383,  53  Am.  St.  Rep.  920).  So,  too,  if  an  incor- 
rect answer  to  a  question  as  to  the  gross  amount  of  insured's  losses 
during  the  five  years  last  past  is  induced  by  the  agent's  miscon- 
struction of  the  question,  the  company  is  estopped  to  assert  that 
the  false  answer  avoided  the  policy  (CarroUton  Furrfture  Mfg.  Co. 
V.  American  Credit  Indemnity  Co.,  124  Fed.  25,  59  C.  C.  A.  545, 
affirming  115  Fed.  77,  52  C.  C.  A.  671). 

The  right  to  forfeit  a  credit  insurance  policy  for  fraudulent  conceal- 
ment of  the  Insolvency  of  a  customer  is  barred  by  laches,  if  the 
Insurer  delays  seeking  to  rescind  for  five  months  after  notice  of 
Insolvency.  American  Credit-Indemnity  Co.  v.  Wimpfheimer,  43 
N.  Y.  Supp.  909,  14  App.  Div.  498. 

(o)    Title  insurance. 

Where  a  policy  of  title  insurance  contains  a  condition  which,  in 
view  of  the  existence  of  certain  facts,  renders  it  void  at  its  incep- 
tion, and  the  existence  of  the  facts  is  known  to  the  insurer  when 
it  issues  the  policy,  it  is  estopped  to  assert  the  invalidity  of  the 
policy  on  that  ground  (Quigley  v.  St.  Paul  Title  Ins.  &  Trust  Co., 
60  Minn.  275,  62  N.  W.  387).  So  where  a  policy  of  title  insurance 
requires  notice  of  any  adverse  claim  to  be  given  to  the  company, 
the  act  of  the  agent  of  the  company,  on  being  informed  by  insured 
of  the  existence  of  a  mortgage  against  the  property,  in  stating  to 
insured  that  it  amounts  to  nothing,  and  for  insured  to  pay  no  at- 
tention thereto,  which  is  relied  on  by  insured,  is  a  waiver  of  the 
provisions  requiring  notice,  which  will  estop  the  company  from 
urging  want  of  notice  of  such  claim  as  a  defense  to  an  action  on 
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the  policy  (Purcell  v.  Land  Title  Guarantee  Co.,  67  S.  W.  726,  94 
Mo.  App.  5). 

(d)    Employers'  liability  insnrance. 

The  general  principle  that  the  issuance  and  delivery  of  a  policy 
to  the  insured  with  full  knowledge  on  the  part  of  the  insurer  of 
facts  making  it  inoperative  at  its  inception  is  a  waiver  of  all  con- 
ditions of  the  policy  inconsistent  with  such  facts  has  been  applied 
in  Andrus  v.  Maryland  Casualty  Co.,  91  Minn.  358,  98  N.  W.  200, 
where  an  employer's  liability  policy  was  involved.  The  policy 
provided  that  the  company  should  not  be  liable  for  injuries  sus- 
tained before  the  premises  were  fully  completed,  but  it  was  held 
that  such  provision  was  invalid  if  when  the  policy  was  issued  the 
agent  had  full  notice  and  knowledge  that  the  building  was  not  fully 
completed  and  ready  for  occupancy.  In  Fuller  Bros.  Toll  Lumber 
&  Box  Co.  V.  Fidelity  &  Casualty  Co.,  94  Mo.  App.  490,  68  S.  W. 
222,  a  schedule  annexed  to  the  policy  contained  blanks,  to  be  filled 
in  with  the  number  of  elevators  in  the  employer's  factory,  type 
of  elevators,  etc.,  and  the  policy  provided  that  it  covered  no  loss 
for  injuries  from  elevators  unless  enumerated  in  the  policy.  The 
insurer's  general  agent,  who  knew  of  the  elevators  in  the  employ- 
er's factory,  made  out  the  application  personally,  but  failed  to 
enumerate  them.  It  was  held  that  the  provision  exempting  the 
insurer  from  liability  for  injuries  from  elevators  unless  the  same 
were  specified  was  waived.  Similarly  it  was  held  in  Glens  Falls 
Portland  Cement  Co.  v.  Travelers'  Ins.  Co.,  11  App.  Div.  411,  42 
N.  Y.  Supp.  285,  that  a  breach  of  a  warranty  in  an  employer's 
liability  policy,  that  the  insured  will  comply  with  all  laws  providing 
for  the  safety  of  the  employes,  is  waived  by  the  assumption  by 
the  insurance  company  of  the  defense  to  an  action  for  injuries  with 
full  knowledge  of  the  fact  that  the  injury  was  caused  by  a  setscrew 
which,  contrary  to  law,  was  left  unguarded.  It  was  held,  further, 
in  this  case,  that  such  a  waiver  was  not  contrary  to  public  policy 
as  a  ratification  of  insured's  omission  to  perform  a  statutory  duty, 
but  is  merely  a  waiver  of  the  advantage  which  might  accrue  to  the 
insurer  from  the  breach  of  the  contract  caused  by  an  unlawful 
omission  of  a  duty.  '  But  knowledge  of  a  general  agent  that  insured 
was  engaged  in  developing  a  new  mine,  and  that  it  was  not  yet  in 
full  operation,  does  not  estop  the  insurer  to  rely  on  a  provision  of 
the  policy  exempting  the  insurer  from  liability  for  injuries  caused 
by  the  failure  of  the  insured  to  observe  statutory  requirements,  if 
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the  agent  was  not  at  the  same  time  advised  that  such  requirements 
had  not  been  complied  with  (Chicago-Coulterville  Coal  Co.  v.  Fidel- 
ity &  Casualty  Co.  [C.  C]  130  Fed.  957). 

One  insured  by  an  employer's  liability  policy,  being  engaged  in 
work  for  a  city,  entered  into  an  undertaking  to  indemnify  the 
municipality  for  any  claim  made  against  it  because  of  injuries, 
whether  groundless  or  otherwise.  It  was  held  in  Tolmie  v.  Fidelity 
&  Casualty  Co.,  41  Misc.  Rep.  451,  84  N.  Y.  Supp.  1020,  that  the 
failure  of  the  insurer  to  defend  an  action  brought  by  the  city  on 
such  undertaking  did  not  preclude  it  from  asserting  its  freedom 
from  liability  under  a  provision  of  the  policy  exempting  it  from 
liability  if  the  injury  was  caused  by  a  subcontractor  of  the  assured, 
•or  a  subcontractor's  workmen,  as  that  fact  would  be  no  defense 
to  an  action  brought  by  the  municipality  on  the  bond. 


14.   PLEADING   AND   PRACTICE   WITH   BEFEBENCE   TO    ESTOP- 
PEIi   AND    -WAIVER. 

(a>  Necessity  of  pleading  waiver  or  estoppel. 

(b)  Sufficiency  of  pleading. 

(c)  Presumption  and  burden  of  proof. 

(d)  Admissibility  of  evidence. 

(e)  Sufficiency  of  evidence. 

(f)  Questions  for  jury. 

(g)  Instructions. 

(h)  Trial  and  review. 

<a)   Necessity  of  pleading  xraiTeT  or  estoppel. 

It  is  a  general  rule  that,  where  the  pleadings  contain  allegations 
showing  a  forfeiture  or  avoidance  of  the  policy,  it  is  incumbent 
on  plaintiff  to  plead  any  waiver  or  estoppel  on  which  he  intends 
to  rely.  Waiver  is  in  effect  confession  and  avoidance,  and  is  not 
admissible  under  a  general  denial  of  the  forfeiture.^ 

Brown  v.  Commercial  Fire  Ins.  Co.,  86  Ala.  189,  5  South.  500;  Cas- 
simus  V.  Scottish  Union  &  Nat.  Ins.  Co.,  135  Ala.  256,  33  South. 
163;  Merchants'  Nat.  Ins.  Co.  v.  Pearce,  84  111.  App.  255;  Con- 
tinental Ins.  Co.  V.  Vanlue,  126  Ind.  410,  26  N.  B.  119,  10  L.  R.  A. 
848;  Evans  v.  Queens  Ins.  Co.,  5  Ind.  App.  198,  31  N.  E.  843;  Slsk 
V.  Citizens'  Ins.  Co.,  45  N.  E.  804,  16  Ind.  App.  565;    Ft  Wayne 

1  As  to  present  rules  of  pleading  on  insurance  policies,  in  West  Virginia,  se» 
Code  1899,  c.  125,  §§  61-66. 
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Ins.  Co.  V.  Irwin,  54  N.  B.  817,  23  Ind.  App.  53;  Bernhard  v.  Wash- 
ington Life  Ins.  Co.,  40  Iowa,  442;  Zinck  v.  Phcenix  Ins.  Co.,  60 
Iowa,  266,  ]4  N.  W.  792;  Eiseman  v.  Hawkeye  Ins.  Co.,  74  Iowa, 
11,  36  N.  W.  780;  Kahler  v.  Iowa  State  Ins.  Co.,  76  N.  W.  734, 
106  Iowa,  380;  McCoy  v.  Iowa  State  Ins.  Co.,  77  N.  W.  529,  107 
Iowa,  80;  Dwelling  House  Ins.  Co.  v.  Johnson,  47  Kan.  1,  27  Pac. 
100;  Gillett  v.  Burlington  Ins.  Co.,  53  Kan.  108,  36  Pac.  52;  Cloud 
County  Bank  v.  German  Ins.  Co.,  6  Kan.  App.  219,  49  Pac.  688; 
Phenix  Ins.  Co.  v.  Bachelder,  32  Neb.  490,  49  N.  W.  217,  29  Am.  St 
Rep.  443;  Burlington  Ins.  Co.  v.  Campbell,  42  Neb.  208,  60  N.  W. 
599;  Anders  v.  Life  Ins.  Clearing  Co.,  87  N.  W.  331,  62  Neb.  585; 
Eyer  v.  Prudential  Ins.  Co.,  85  App.  Div.  7,  82  N.  Y.  Supp.  971; 
Bruce  v.  Phoenix  Ins.  Co.,  24  Or.  486,  34  Pac.  16;  Girard  Life 
Ins.  &  Trust  Co.  v.  Mutual  Life  Ins.  Co.,  13  Phila.  (Pa.)  90; 
Diehl  V.  Adams  County  Mut.  Ins.  Co.,  58  Pa.  443,  98  Am.  Dec. 
302;  Texas  Banking  &  Ins.  Co.  v.  Stone,  49  Tex.  4;  Texas  Mut. 
Life  Ins.  Co.  v.  Davidge,  51  Tex.  244;  German  Ins.  Co.  v.  Daniels 
(Tex.  Civ.  App.)  33  S.  W.  549;  East  Texas  Fire  Ins.  Co.  v.  Brown, 
82  Tex.  631,  18  S.  W.  713;  United  Benev.  Soc.  v.  Shepherd  (Tex. 
Civ.  App.)  66  S.  W.  577;  Tripp  v.  Vermont  Life  Ins.  Co.,  55  Vt 
100. 

The  contrary  rule  prevails  in  Missouri,  where  it  is  held  that  a 
waiver  may  be  proved  though  not  pleaded. 

Andrus  v.  Fidelity  Mut.  Life  Ass'n,  168  Mo.  151,  67  S.  W.  582;  James 
V.  Mutual  Keserve  Fund  Life  Ass'n,  148  Mo.  1,  49  S.  W.  978- 
Piquenard  v.  Libby,  7  Mo.  App.  565;  Stavlnow  v.  Home  Ins.  Co., 
43  Mo.  App.  513;  McCoUum  v.  Niagara  Fire  Ins.  Co.,  61  Mo.  App. 
352,  1  Mo.  App.  Rep'r,  631;  Same  v.  North  British  &  Mercantile 
Ins.  Co.,  65  Mo.  App.  304,  2  Mo.  App.  Rep'r,  1201;  Gartside  v.  Con 
necticut  Mut.  Life  Ins.  Co.,  8  Mo.  App.  593. 

And  where  by  statute  no  reply  is  required  setting  up  matter  in 
confession  and  avoidance  of  a  defense  alleged  in  the  answer,  the 
waiver  may  be  proved  though  nowhere  alleged. 

Breedlove  v.  Norwich  Union  Fire  Ins.  Soc,  56  Pac.  770,  124  Cal.  164, 
Viele  V.  Germania  In.s.  Co.,  26  Iowa,  9,  96  Am.  Dee.  83;  Gans  v. 
St.  Paul  Fire  &  Marine  Ins.  Co.,  43  Wis.  108,  28  Am.  Rep.  535; 
Kingman  v.  Lancashire  Ins.  Co.,  54  S.  C.  599,  32  S.  E.  762;  Norrls 
V.  Hartford  Fire  Ins.  Co.,  57  S.  C.  358,  35  S.  E.  572.  See,  also, 
Copeland  v.  Western  Assur  Co.,  43  S.  0.  26,  20  S.  E.  754. 

Eelsz  V.  Supreme  C^ouncil  A.  L.  H.,  103  Wis.  427,  79  N.  W.  430,  where, 
without  mention  of  any  statute,  it  was  decided  that  waiver  need 
not  be  pleaded,  is  doubtless  based  on  Rev.  St.  Wis.  1898,  §  2667, 
providing  that  new  matter  In  the  answer  not  constituting  a  coun- 
terclaim shall  be  deemed  controverted  by  denial  or  avoidance,  as 
the  case  may  require. 
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This  principle  was  applied  in  Jacobs  v.  Northwestern  Life  Assur. 
Co.,  51  N.  Y.  Supp.  967,  30  App.  Div.  285,  affirmed  without  opinion 
164  N.  Y.  582,  58  N.  E.  1088,  where  the  avoidance  was  specially  al- 
leged by  defendant.  But  in  Ryer  v.  Prudential  Ins.  Co.,  82  N.  Y. 
Supp.  971,  85  App.  Div.  7, -where  plaintiff  pleaded  compliance  gener- 
ally and  defendant  denied  such  allegation,  it  was  held  that  waiver 
could  not  be  shown.  Nor  does  such  rule  permit  the  introduction  of 
evidence  that  insured  did  not  know  what  the  application  contained, 
because  made  by  the  insurance  agent,  the  insured  having  alleged 
in  his  complaint  that  the  application  was  made  and  signed  by  him- 
self (Menk  v.  Commercial  Ins.  Co.,  70  Cal.  585,  11  Pac.  654). 
Where,  however,  the  complaint  merely  refers  to  the  application 
as  the  "application  of  plaintiff,"  the  evidence  may  be  introduced 
(Menk  V.  Home  Ins.  Co.,  76  Cal.  50, 14  Pac.  837,  9  Am.  St.  Rep.  158 ; 
on  rehearing,  affirmed  18  Pac.  117). 

Where  the  defense  was  concealment,  to  which  the  law  made  a 
denial,  it  was  held  that  evidence  that  the  insured  had  verbally 
declared  the  fact  to  the  agent  was  admissible  without  any  allega- 
tion of  waiver  (Crittenden  v.  Springfield  Fire  &  Marine  Ins.  Co.,  85 
Iowa,  652,  52  N.  W.  548,  39  Am.  St.  Rep.  321).  So,  also,  where 
the  defendant's  testimony,  by  which  it  was  attempted  to  prove  a 
nonpayment  of  premiums,  showed  an  agreement  by  which  pay- 
ment within  a  reasonable  time  after  the  due  date  was  to  be  accepted 
as  sufficient,  it  was  held  that  defendant  had  failed  to  make  out  his 
case,  and  that  no  question  of  pleading  as  related  to  waiver  was 
involved  (De  Frece  v.  National  Life  Ins.  Co.,  136  N.  Y.  144,  32  N. 
E.  556,  affirming  19  N.  Y.  Supp.  8,  64  Hun,  635).  And  in  Grand 
Lodge  A.  O.  U.  W.  v.  Bunkers,  23  Ohio  Cir.  Ct.  R.  487,  where  the 
facts  tending  to  prove  an  estoppel  or  waiver  first  appeared  in  the 
trial  of  the  cause,  and  from  the  evidence  offered  by  the  defendant 
below,  it  was  held  competent  for  plaintiff  to  avail  himself  of  their 
legal  effect,  although  not  pleaded  in  reply. 

In  Illinois  it  has  been  held  that  a  waiver  founded  on  estoppel  in 
pais  can  be  proved  though  not  alleged. 

German  Fire  Ins.  Co.  v.  Grmiert,  112  111.  68,  1  N.  E.  113.  But  see 
Illinois  Life  Ass'n  v.  Wells,  200  111.  445,  65  N.  E.  1072,  where  the 
court  in  its  argument  conceded  that  there  was  a  variance  between 
allegations  of  prompt  payment  and  proof  of  waiver  of  prompt 
payment;  and  In  Merchants'  Nat.  Ins.  Co.  v.  Pearce,  84  111.  App. 
255,  it  was  held  that  knowledge  of  a  breach  of  conditions  at  the 
time  of  the  issuance  of  a  policy  and  verbal  assent  by  the  agent 
could  not  be  proved  unless  alleged. 
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This  principle  was  stated  generally  in  the  Grunert  Case,  and 
without  regard  as  to  whether  the  breach  of  condition  was  specially- 
pleaded  by  defendant.  And  in  an  early  Virginia  case,  in  which 
special  pleas  had  been  filed,  it  was  held,  under  a  statute "  permitting 
a  general  allegation  of  performance  of  conditions,  that  waiver 
might  be  proved  under  the  general  allegations  of  the  declaration 
(West  Rockingham  Mut.  Fire  Ins.  Co.  v.  Sheets,  26  Grat.  [Va.] 
854).  But  in  a  later  case,  the  court,  without  reference  to  the  statute, 
decided  that  while  estoppel  might  be  proved  by  plaintiff  without 
pleading,  where  the  only  defense  is  the  general  issue,  yet  it  must 
be  specially  alleged  where  the  defendant  has  specially  pleaded  the 
breach  of  condition  (Hayes  v.  Virginia  Mut.  Protective  Ass'n,  76 
Va.  225).  The  same  rule  has  been  affirmed  in  a  Pennsylvania  case 
(Knight  v.  Mutual  Life  Ins.  Co.,  37  Leg.  Int.  [Pa.]  82,  affirmed  9 
Wkly.  Notes  Cas.  [Pa.]  501).  And  in  New  Jersey  it  has  been  held 
that  waiver  may  be  shown  under  the  issue  raised  by  a  plea  of  non 
assumpsit  (New  Jersey  Rubber  Co.  v.  Commercial  Union  Assur. 
Co.,  64  N.  J.  Law,  580,  46  Atl.  777,  affirming  44  Atl.  848,  64  N.  J. 
Law,  51). 

Cb)    Sufficiency  of  pleading. 

A  plaintiff  does  not  change  his  cause  of  action  by  substituting 
allegations  of  waiver  of  a  breach  of  conditions  precedent  for  a  gen- 
eral denial  thereof.  Nor  are  allegations  in  the  petition  of  waiver 
of  such  a  defense  inconsistent  with  the  statutory  allegation  that 
all  conditions  on  insured's  part  have  been  duly  performed.  Insured 
may  properly  assume  that  reliance  will  not  be  placed  upon  condi- 
tions which  have  been  waived  (German  Ins.  Co.  v.  Shader  [Neb.] 
93  N.  W.  972,  60  L.  R.  A.  918). 

In  Goodhue  v.  Hartford  Fire  Ins.  Co.,  175  Mass.  187,  55  N.  B.  1039, 
allegations  of  waiver  and  ot  modification  were  held  not  Inconsist- 
ent; and  in  Mudd  v.  German  Ins.  Co.,  22  Ky.  Law  Rep.  308,  56 
S.  W.  977,  the  same  holding  was  made  as  to  allegations  that  in- 
sured was  ignorant  of  a  policy  requirement  for  prompt  payment 
of  a  premium  note,  and  the  further  allegation  that  there  was  an 
agreement  that  no  harm  should  result  from  a  failure  to  pay 
promptly. 

In  the  following  cases  the  allegations  of  the  complaint  as  to  waiver 
were  held  not  sufllciently  specific.  Battln  v.  Northwestern  Mut. 
Life  Ins.  Co.,  65  C.  G.  A.  358,  130  Fed.  874;    German-American 

2  Laws  1871-72,  p.  58,  c.  79 ;    Code  1904,  §  3251. 
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Ins.  Co.  V.  Waters,  10  Tex.  Civ.  App.  363,  30  S.  W.  576;  City  Drug 
Store  V.  Scottish  Union  &  Nat.  Ins.  Co.  (Tex.  Civ.  App.)  44  S.  W. 
21. 

Where  a  bill  for  discovery  and  relief  alleges  waiver  as  to  other 
insurance,  an  answer 'merely  denying  the  truth  of  such  allegation 
is  not  sufficient  (Reed  v.  Cumberland  Ins.  Co.,  36  N.  J.  Eq.  146). 

A  reply  alleging  waiver,  in  order  to  be  sufficient,  must  of  course 
show  a  waiver  as  to  all  the  defenses  set  out  in  the  answer. 

Northwestern  Life  Assur.  Co.  v.  Bodurtha,  23  Ind.  App.  121,  53  N.  E. 
787,  77  Am.  St.  Rep.  414;  Addison  &  Clendenin  v.  Louisville  Ins. 
Co.,  7  B.  Mon.  (Ky.)  470. 

But  where  a  reply  to  an  answer  setting  up  misrepresentation 
alleges  a  false  writing  by  the  agent  of  the  answers  given,  it  is  not 
necessary  that  the  further  allegations  of  the  answer  be  either 
admitted  or  denied  (Parno  v.  Iowa  Merchants'  Mut.  Ins.  Co.,  86 
N.  W.  310,  114  Iowa,  132). 

In  the  following  cases  the  allegations  of  the  reply  as  to  waiver  were 
held  sufficiently  complete  and  specific:  Phoenix  Ins.  Co.  v.  Cope- 
land,  86  Ala.  551,  6  South.  143,  4  L.  R.  A.  848;  German- American 
Ins.  Co.  V.  Yeagley  (Ind.  Sup.)  71  N.  E.  897;  Howe  v.  Provident 
Fund  Sec,  7  Ind.  App.  586,  34  N.  E.  830;  Rogers  v.  Farmers' 
Mut.  Aid  Ass'n,  106  Ky.  371,  50  S.  W.  543;  Hartford  Fire  Ins. 
Co.  v.  Landfare,  88  N.  W.  779,  63  Neb.  559;  Boehm  v.  Central 
Ohio  Ins.  Co.,  7  Ohio  N.  P.  387,  5  Ohio  Dec.  161. 
In  the  Yeagley  Case  it  was  also  held  that  where  the  reply  alleged  facts 
constituting  a  waiver,  further  allegations  as  to  the  insured's  ig- 
norance of  the  policy  requirements,  and  the  size  of  the  type  in 
which  they  were  printed,  were  mere  surplusage,  not  vitiating  the 
reply.  And  in  Home  Ins.  Co.  v.  Sylvester,  25  Ind.  App.  207,  57 
N.  E.  991,  an  unverified  reply,  setting  up  waiver,  was  held  not  ob- 
jectionable as  an  unverified  plea  of  non  est  factum. 
But  in  these  the  reply,  being  specific,  was  held  not  sufficiently  broad 
to  cover  a  waiver  founded  on  different  facts:  Texas  Fire  Ins. 
Co.  V.  Knights  of  Tabor  Lodge,  74  S.  W.  809,  32  Tex.  Civ.  App. 
328;  Kahler  v.  Iowa  State  Ins.  Co.,  106  Iowa,  380,  76  N.  W.  734. 
In  Brown  v.  Commercial  Fire  Ins.  Co.,  86  Ala.  189,  5  South.  500, 
the  allegations  of  the  reply  as  to  agency  were  held  not  sufllcient. 

It  has  been  held  that  an  averment  in  the  complaint  of  perform- 
ance of  conditions  of  the  policy  must  be  considered  as  meaning  such 
as  have  not  been  waived,  and  that  therefore  a  reply  setting  up 
waiver  did  not  constitute  a  departure  from  such  a  complaint  (Levy 
V.  Peabody  Ins.  Co.,  10  W.  Va.  560,  27  Am.  Rep.  598).  But  in  Tilhs 
v.  Liverpool  &  L.  &  G.  Ins.  Co.  (Fla.)  35  South.  171,  a  similar  de- 
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cision  was  based  entirely  on  the  fact  that  the  condition  as  to  which 
waiver  was  pleaded  was  a  condition  subsequent,  while  the  declara- 
tion alleged  only  performance  of  conditions  precedent. 

In  the  following  cases  special  replications  setting  up  waiver  were 
held  not  to  have  constituted  departures  from  the  declarations: 
State  Ins.  Co.  of  Des  Moines,  Iowa,  v.  Taylor,  14  Colo.  499,  24 
Pac.  333,  20  Am.  St.  Rep.  281;  Standard  Ace.  Ins.  Co.  v.  Frieden- 
thal,  1  Colo.  App.  5,  27  Pac.  88;  Sweetser  v.  Odd  Fellows'  Mut 
Aid  Ass'n,  117  Ind.  97,  19  N.  E.  722;  Supreme  Tribe  of  Ben  Hur 
V.  Hall,  24  Ind.  App.  316,  56  N.  B.  780,  79  Am.  St.  Rep.  262;  Amer- 
ican Cent.  Ins.  Co.  v.  McLanathan,  11  Kan.  533;  Virginia  Fire 
&  Marine  Ins.  Co.  v.  Saunders,  86  Va.  969,  11  S.  B.  794. 

An  allegation  of  waiver  and  estoppel  as  to  prompt  payment 
of  premiums  was  in  Union  Casualty  Ins.  Co.  v.  Bragg,  63  Kan.  291, 
65  Pac.  272,  held  to  constitute  a  departure  from  a  complaint  alleg- 
ing full  performance  of  all  conditions. 

Under  Code  W.  Va.  1899,  c.  125,  §§  52,  64,  providing  that  if  the 
plaintiff  intends  to  rely  upon  any  matter  in  waiver  or  estoppel  of 
any  matter  which  may  have  been  stated  by  the  defendant  he  must 
file  a  statement  in  writing,  specifying  in  general  terms  the  matter 
on  which  he  intends  to  rely,  a  statement  by  plaintiff  setting  up 
such  matter  is  in  the  nature  of  a  pleading,  and  subject  to  demurrer 
(Petit  v.  German  Ins.  Co.  [C.  C]  98  Fed.  800). 

Where  a  reply  pleads  as  a  waiver  certain  acts  of  the  adjuster, 
and  also  certain  acts  of  the  company  itself,  a  rejoinder  which  mere- 
ly denies  the  authority  of  the  agent  is  demurrable  as  not  meeting 
the  issue  tendered  (Boulden  v.  Liberty  Ins.  Co.  of  New  York,  112 
Ala.  490,  20  South.  526). 

(c)    FresTimptioxi  and  burden  of  proof. 

The  burden  of  proving  all  the  essential  elements  of  waiver  is  on 
the  plaintiff, 

Fletcher  v.  New  York  Life  Ins.  Co.  (C.  C.)  14  Fed.  846;  Unsell  v. 
Hartford  Life  &  Annuity  Ins.  Co.  (C.  C.)  32  Fed.  443;  Planters' 
Mut.  Ins.  Co.  V.  Loyd,  56  S.  W.  44,  67  Ark.  584,  77  Am.  St.  Rep. 
136;  Hartford  Fire  Ins.  Co.  v.  Enoch  (Ark.)  77  S.  W.  899;  Alabama 
Gold  Life  Ins.  Co.  v.  Gamer,  77  Ala.  210;  Western  Assur.  Co. 
T.  Stoddard,  88  Ala.  606,  7  South.  379;  Locey  v.  American  Cent. 
Ins.  Co.  (Cal.)  11  Pac.  791;  Mechanics'  &  Traders'  Ins.  Co.  of  New 
Orleans  v.  Mutual  Real  Estate  &  Bldg.  Ass'n,  98  Ga.  262,  25  S.  E. 
457;  Ben  Franklin  Ins.  Co.  v.  Weary,  4  111.  App.  74;  Hartford 
Life  &  Annuity  Ins.  Co.  v.  Gray,  91  111.  159;  Meadows  v.  Hawkeye 
Ins.  Co.,  62  Iowa,  387,  17  N.  W.  600;   Moore  v.  Rockford  Ins.  Cb.. 
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90  Iowa,  636,  57  N.  W.  597;  Cottom  v.  National  Fire  Ins.  Co.. 
65  Kan.  511,  70  Pac.  357;  Wierengo  v.  American  Fire  Ins.  Co.. 
98  Midi.  621,  57  N.  W.  833;  Reithmuller  v.  Fire  Ass'n  of  Pliiladel- 
pliia,  38  Mo.  App.  118;  McElwain  v.  Metropolitan  Life  Ins.  Co., 
33  App.  Div.  60,  53  N.  Y.  Supp.  253;  Sergent  v.  Liverpool  &  Lon- 
don &  Globe  Ins.  Co.,  96  App.  Div.  117,  89  N.  Y.  Supp.  35;  Rogers 
V.  Sun  Mutual  Ins.  Co.,  46  N.  Y.  Super.  Ct.  65;  Stapleton  v. 
Greenwich  Ins.  Co.,  16  Misc.  Rep.  483,  38  N.  Y.  Supp.  973;  Welsh 
V.  London  Assurance  Corporation,  151  Pa.  607,  25  Atl.  142,  31  Am. 
St.  Rep.  786;  Mullen  v.  Union  Central  Life  Ins.  Co.,  7  Kulp  (Pa.) 
422. 
In  Witte  V.  Western  Mut  Fire  Ins.  Co.,  1  Mo.  App.  188,  it  was  held 
that  where  it  had  been  shown  that  the  company  had  collected 
assessments  after  facts  authorizing  a  forfeiture  and  with  linowl- 
edge  thereof,  the  burden  was  upon  the  company  to  show  that  such 
assessments  were  for  losses  accruing  prior  to  the  forfeiture. 

And  where  waiver  by  an  agent  is  alleged,  the  burden  of  proving 
the  agency  is  also  on  plaintiff. 

Alabama  State  Mut.  Assur.  Co.  v.  Long  Clothing  &  Shoe  Co.,  26  South. 
655,  123  Ala.  667;  Strickland  v.  Council  Bluffs  Ins.  Co.,  66  Iowa, 
466,  23  N.  W.  926;  Messelback  v.  Norman,  122  N.  Y.  578,  26 
N.  E.  34,  affirming  46  Hun,  414;  Kolgers  v.  Guardian  Life  Ina. 
Co.,  9  Abb.  Prac.  N.  S.  (N.  Y.)  91,  58  Barb.  (N.  Y.)  185;  Union 
Mut.  Life  Ins.  Co.  v.  McMillen,  24  Ohio  St.  67. 

Where  the  agency  has  been  established  the  burden  is  upon  the 
company  to  show  notice  to  the  insured  of  the  termination  of  the 
agency  (Merchants'  Ins.  Co.  v.  Oberman,  99  111.  App.  357).  And 
where  no  point  was  made  on  appeal  or  on  the  trial  that  an  agent 
was  not  clothed  with  all  the  power  which  he  professed  to  have,  it 
was  held  that  it  might  be  presumed  that  what  he  did  in  making  the 
survey  and  measurements  and  filling  out  the  application  for  insur- 
ance was  strictly  within  the  line  of  his  duty  as  surveyor  and  agent 
of  the  company  (Plumb  v.  Cattaraugus  Mut.  Ins.  Co.,  18  N.  Y. 
393,  73  Am.  Dec.  536). 

The  rule  as  to  burden  of  proof  of  waiver  is  not  affected  by  the  fact 
that  the  company,  having  the  burden  of  proving  a  forfeiture,  may 
have  the  opening  and  closing  of  the  case  (Moore  v.  Mutual  Reserve 
Fund  Life  Ass'n,  95  N.  W.  573,  133  Mich.  536).  It  is  not,  however, 
necessary  to  prove  all  the  material  elements  of  the  allegations  as 
to  waiver,  provided  enough  of  them  are  proven  to  show  a  waiver. 
Phrenix  Mut.  Life  Ins.  Co.  v.  Hinesley,  75  Ind.  1;  Deitz  v.  Provi- 
dence Washington  Ins.  Co.,  33  W.  Va.  526,  11  S.  E.  50,  25  Am.  St. 
Rep.  808. 
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Nor  is  it  necessary  to  prove  the  waiver  by  more  than  a  pre- 
ponderance of  the  testimony. 

Bergeron  v.  Pamlico  Ins.  &  Banking  Co.,  Ill  N.  C.  45,  15  S.  E.  883; 
Knarston  v.  Manhattan  Life  Ins.  Co.,  124  Cal.  74,  56  Pac.  773;  Hoo- 
ver V.  Mercantile  Town  Mut  Ins.  Co.,  69  S.  W.  42,  93  Mo.  App.  111. 

(d)   Admissibility  of  evidence. 

Statements  of  a  witness  that  in  his  opinion  there  was  or  was  not 
a  waiver  do  not  constitute  competent  evidence  of  the  truth  of  such 
opinion. 

Berliner  v.  Travelers'  Ins.  Co.,  121  Cal.  451,  53  Pac.  922,  41  L.  R.  A. 
467,  66  Am.  St.  Hep.  49;  Jennings  v.  Supreme  Council  Loyal  Ad- 
ditional Benefit  Ass'n,  81  App.  Div.  76,  81  N.  Y.  Supp.  90. 

And  in  an  action  defended  on  the  ground  of  subsequent  insur- 
ance not  notified  to  the  company,  to  which  defense  insured  pleaded 
waiver,  it  was  held  not  admissible  for  the  executive  officer  of  the 
company  to  state  whether  he  would  have  consented  to  the  addi- 
tional insurance  (Eureka  Ins.  Co.  v.  Robinson,  56  Pa.  256,  94  Am. 
Dec.  65).  So  also  it  has  been  held  that  evidence  was  not  admissible 
under  an  issue  of  waiver  by  the  secretary,  to  show  that  the  secre- 
tary had  never  before  waived  such  condition  (Adams  v.  Greenwich 
Ins.  Co.,  70  N.  Y.  166).  And  in  Meigs  v.  London  Assur.  Co.  (C.  C.) 
126  Fed.  781,  it  was  held  that  evidence  could  not  be  given  of  an 
expression  of  the  agent's  opinion  as  to  the  necessity  for  indorsing 
a  consent  for  subsequent  insurance  on  the   policy. 

The  following  cases  contain  decisions  as  to  the  competency  of  evi- 
dence to  prove  or  disprove  knowledge  by  the  company  of  an  al- 
leged breach  of  condition:  In  these  the  evidence  offered  was  held 
admissible  as  bearing  on  the  question  of  the  company's  knowledge 
of  the  condition  and  use  of  the  premises:  Turnbull  v.  Home  Fire 
Ins.  Co.,  83  Md.  312,  34  Atl.  875;  Quinsigamond  Lake  Steamboat 
Co.  V.  Phoenix  Ins.  Co.  of  Hartford,  Conn.,  52  N.  E.  531,  172  Mass. 
367;  Fritz  v.  Home  Ins.  Co.,  78  Mich.  5G5,  44  N.  W.  139;  Conti- 
nental Ins.  Co.  V.  Pearce,  39  Kan.  396,  18  Pac.  291,  7  Am.  St.  Rep. 
557.  In  these  as  showing  knowledge  of  other  insurance:  Put- 
nam V.  Commonwealth  Ins.  Co.  (C.  C.)  4  Fed.  753;  Fisbbeck  v. 
Phenix  Ins.  Co.,  54  Cal.  422;  Agricultural  Ins.  Co.  of  Watertown 
V.  Potts,  55  N.  J.  Law,  158,  26  Atl.  27,  39  Am.  St.  Rep.  637.  And 
In  these,  as  showing  knowledge  of  the  true  state  of  the  title  to  the 
property:  Key  v.  Des  Moines  Ins.  Co.,  77  Iowa,  174,  41  N.  W.  614; 
Corkery  v.  Security  Fire  Ins.  Co.,  99  Iowa,  382,  68  N.  W.  792; 
Graham  v.  American  Fire  Ins.  Co.,  48  S.  C.  195,  26  S.  E.  323,  59 
Am.  St.  Rep.  707;    Continental  Fire  Ins.  Co.  v.  Cummings   (Tex. 
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Civ.  App.)  78  S.  W.  378;  Hanson  v.  Milwaukee  Mechanics'  Mut. 
Ins.  Co.,  45  Wis.  321. 

But  in  Garretson  v.  Merchants'  &  Bankers'  Ins.  Co.,  92  Iowa,  293, 
60  N.  W.  540,  the  evidence  offered  was  held  inadmissible  to  prove 
knowledge  of  the  use  of  the  premises.  And  in  Home  Ins.  Co.  v. 
Marple,  1  Ind.  App.  411,  27  N.  E.  633,  evidence  as  to  knowledge 
of  other  insurance  was  rejected.  In  these  the  evidence  offered 
was  considered  to  have  no  bearing  on  the  question  of  the  com- 
pany's knowledge  as  to  the  true  state  of  the  title:  Phenix  Ins. 
Co.  V.  La  Pointe,  118  HI.  384,  8  N.  E.  353,  affirming  17  111.  App. 
248;   Western  Assur.  Co.  v.  Stoddard,  88  Ala.  606,  7  South.  379. 

In  Standard  Life  &  Ace.  Ins.  Co.  v.  Holloway,  24  Ky.  Law  Rep.  1856, 
72  S.  W.  796,  and  Massachusetts  Life  Ins.  Co.  v.  Eshelman,  30 
Ohio  St.  647,  there  was  a  rejection  of  evidence  offered  as  bearing 
on  the  question  of  the  company's  knowledge  of  insured's  condi- 
tion. And  in  Hennessy  v.  Metropolitan  Life  Ins.  Co.,  74  Conn. 
699,  52  Atl.  490,  the  evidence  offered  to  show  that  the  president 
of  the  company  had  no  knowledge  of  the  facts  was  held  to  have 
so  remote  a  bearing  that  its  rejection  did  not  constitute  reversible 
error. 

In  Alabama  Gold  Life  Ins.  Co.  v.  Garner,  77  Ala.  210,  the  evidence 
offered  to  prove  that  a  mistake  in  the  age  of  the  applicant  was 
made  by  the  agent  was  rejected. 

The  competency  of  evidence  to  prove  a  custom  on  the  part  of  defend,- 
ant  was  considered  in  Dunn  v.  National  Life  Ins.  Co.,  69  N.  H. 
224,  39  Atl.  1075,  and  was  held  admissible,  but  in  Insurance  Co. 
V.  Insurance  Co.,  37  Leg.  Int.  (Pa.)  4,  it  was  rejected. 

Evidence  by  which  it  was  sought  to  prove  an  admission  of  liability 
was  held  incompetent  in  American  Life  Ins.  Co.  v.  Mahone,  88 
U.  S.  152,  22  L.  Ed.  593,  and  Eggleston  v.  Council  Bluffs  Ins.  Co.,  65 
Iowa,  308,  21  N.  W.  652. 

Evidence  offered  in  Knarston  v.  Manhattan  Life  Ins.  Co.,  73  Pac.  740, 
140  Cal.  57,  to  show  an  extension  of  time  of  payment,  was  held  inad- 
missible. 

It  has  been  held  that  a  receipt,  invaHd  as  against  the  company 
for  the  lack  of  a  seal,  is  inadmissible  to  prove  the  acceptance  of  an  over- 
due premium. 

American  Life  Ins.  Co.  v.  Green,  57  Ga.  469.  In  connection,  however, 
see  Equitable  Life  Assur.  Co.  v.  Cole,  13  Tex.  Civ.  App.  486,  35  S. 
W.  720. 
The  following  cases  treat  of  the  admissibility  of  evidence  to  prove 
that  the  insured  was  actually  misled:  In  Berliner  v.  Travelers' 
Ins.  Co.,  121  Cal.  451,  53  Pac.  922,  Miaghan  v.  Hartford  Fire  Ins. 
Co.,  24  Hun  (N.  Y.)  58,  and  East  Texas  Fire  Ins.  Co.  v.  Perky, 
5  Tex.  Civ.  App.  698,  24  S.  W.  1080,  the  offered  evidence  was  held 
admissible.    But  in  Mutual  Reserve  Fund  Life  Ass'n  v.  Beatty, 
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93  Fed.  747,  35  C.  C.  A.  573,  the  evidence  offered  was  considered 
Immaterial. 
The  evidence  offered  to  prove  the  authority  of  the  agent  was  admitted 
in  the  following  cases:  Phcenlx  Ins.  Oo.  v.  Copeland,  86  Ala.  551, 
6  South.  143,  4  L.  R.  A.  848;  Georgia  Home  Ins.  Co.  v.  Allen,  24 
South.  399,  119  Ala.  43G;  Koelges  v.  Guardian  Life  Ins.  Co.,  2 
Lans.  (N.  Y.)  480,  58  Barb.  (N.  X.)  185,  9  Abb.  Prac.  N.  S.  (N.  Y.) 
91;  Piedmont  &  Arlington  Life  Ins.  Co.  v.  Fitzgerald,  1  White 
&  W.  Civ.  Cas.  Ct.  App.  (Tex.)  §  1345;  Washington  Life  Ins.  Co. 
V.  Berwald  (Tex.  Civ.  App.)  72  S.  W.  486. 

A  statute  °  excluding  the  testimony  of  a  party  as  to  the  transac- 
tions had  by  him  personally  with  a  deceased  person  does  not  ex- 
clude testimony  of  an  agent  that  he  atid  insured  had  conspired  to 
defraud  the  company  (Hanf  v.  Northwestern  Masonic  Aid  Ass'n, 
76  Wis.  450,  45  N.  W.  315).  But  where  under  a  statute  *  a  married 
woman  is  not  permitted  to  testify  as  to  conversations  of  her  hus- 
band, either  with  herself  or  others,  a  widow  cannot  testify  that 
certain  things  were  not  said  in  a  conversation  between  the  agent 
and  her  husband  at  the  time  the  application  was  taken  on  his  life 
(Herndon  v.  Triple  Alliance,  45  Mo.  App.  426). 

(e)    Snf&ciency  of  evidence. 

Though,  as  will  appear  later  in  this  discussion,  it  is  primarily  for 
the  jury  to  determine  whether  there  has  been  a  waiver,  it  is  a  ques- 
tion for  the  court  whether  there  has  been  sufficient  evidence  to  take 
the  case  to  the  jury,  or  to  support  a  finding  in  favor  of  either  party. 
Oftentimes  the  decision  of  the  court  as  to  the  sufficiency  of  the  evi- 
dence deals  with  the  question  as  to  whether  the  facts  proved  or 
indicated  could  in  any  event  amount  to  waiver.  Such  question  is, 
of  course,  ordinarily  substantive,  and  the  decisions  dealing  there- 
with will  be  found  treated  in  the  preceding  briefs.  But  in  some  of 
the  cases,  particularly  where  there  were  several  separate  circum- 
stances pointing  to  an  intention  to  waive,  the  courts  have  held  that 
the  evidence  taken  as  a  whole  was  sufficient  to  justify  a  submis- 
sion of  the  question  or  a  finding  of  waiver. 

Breedlove  v.  Norwich  Union  Ins.  Soc.,'  124  Cal.  164,  56  Pac.  770;  Ger- 
mania  Fire  Ins.  Co.  v.  Klewer,  129  111.  599,  22  N.  E.  489;  Lutz 
V.  Anchor  Fire  Ins.  Co.,  94  N.  W.  274,  120  Iowa,  136,  98  Am.  St. 
Kep.  349;   Glasscock  v.  Des  Moines  Ins.  (3o.  (Iowa)  100  N.  W.  503;; 

«  Rev.  St.  Wis.  1898,  §  4069.  *  Rev.  St.  Mo.  1889,  §  8922. 
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Hanley  v.  Life  Ass'n  of  America,  4  Mo.  App.  253,  affirmed  69  Mo. 
380;  United  Brethren  Mut.  Aid  Soc.  v.  Schwartz  (Pa.)  13  Atl.  769. 
The  rule  in  South  Carolina  seems  to  be  that  where  there  is  "some" 
competent  evidence  tending  to  show  matters  which  may  amount 
to  a  waiver,  the  question  should  go  to  a  jury:  Montgomery  v. 
Delaware  Ins.  Co.,  55  S.  C.  1,  32  S.  B.  723;  Sparkman  v.  Supreme 
Council  A.  L.  H.,  57  S.  0.  16,  35  S.  B.  391;  Norris  v.  Hartford  Fire 
Ins.  Co.,  35  S.  E.  572,  57  S.  C.  358;  Montgomery  v.  Delaware  Ins. 
Co.,  45  S.  B.  934,  67  S.  C.  399. 

And  very  frequently  the  evidence  has  been  challenged  as  insuffi- 
cient to  prove  some  essential  element  of  the  waiver.  The  decisions 
in  such  cases  necessarily  turn  on  the  special  circumstances  and  the 
credibility  of  the  witnesses  in  each  particular  case. 

In  Brothers  v.  California  Ins.  Co.,  50  Hun,  604,  3  N.  Y.  Supp.  89,  judg- 
ment affirmed  without  opinion  121  N.  Y.  659,  24  N.  B.  1092,  the 
evidence  of  knowledge  as  to  the  title  of  the  company  was  held 
sufficient  to  go  to  the  jury.  And  in  Robbins  v.  Springfield  Fire 
&  Marine  Ins.  Co.,  149  N.  Y.  477,  44  N.  B.  159,  affirming  79  Hun, 
117,  29  N.  Y.  Supp.  513,  the  evidence  of  knowledge  of  an  incum- 
brance was  so  conclusive  that  a  refusal  to  submit  the  question 
to  the  jury  was  held  justified.  But  in  Pope  v.  Glens  Falls  Ins.  Co., 
136  Ala.  670,  34  South.  29,  Connecticut  Fire  Ins.  Co.  v.  Smith,  10 
Colo.  App.  121,  51  Pac.  170,  and  Sergent  v.  Liverpool  &  London  & 
Globe  Ins.  Co.,  96  App.  Div.  117,  89  N.  Y.  Supp.  35,  the  evidence 
was  held  insufficient  to  show  knowledge  by  the  agent  of  the  state 
of  the  title. 

In  the  following  cases  the  evidence  of  knowledge  of  other  insurance 
on  the  property  was  held  sufficient  to  support  a  finding  of  waiver 
based  thereon:  North  British  &  Mercantile  Ins.  Co.  v.  Steiger.  26 
111.  App.  228,  affirmed  124  111.  81,  16  N.  B.  95;  Home  Ins.  Co.  v. 
Stone  River  Nat.  Bank,  88  Tenn.  369,  12  S.  W.  915;  Home  Ins. 
Co.  V.  Wood,  47  Kan.  521,  28  Pac.  167;  Horridge  v.  Dwelling 
House  Ins.  Co.,  75  Iowa,  374,  39  N.  W.  648.  And  in  Agricultural 
Ins.  Co.  of  Watertown  v.  Potts,  55  N.  J.  Law,  158,  26  Atl.  27,  39 
Am.  St.  Rep.  637,  Wilson  v.  Mutual  Fire  Ins.  Co.  of  Montgomery 
County,  174  Pa.  554,  34  Atl.  122,  and  Bowman  v.  Mutual  Fire  Ins. 
Co.,  203  Pa.  150,  52  Atl.  87,  evidence  as  to  the  same  matter  was 
deemed  sufficient  to  justify  Its  submission  to  the  jury.  See,  also, 
Pitney  v.  Glens  Falls  Ins.  Co.,  65  N.  Y.  6,  where  the  evidence  was 
held  to  raise  a  presumption  of  knowledge  on  the  part  of  the  agent. 
But  In  JEtnsL  Ins.  Co.  v.  Eastman  (Tex.  Civ.  App.)  72  S.  W.  431, 
and  Huntley  v.  Home  Ins.  Co.,  42  Iowa,  709,  the  evidence  of  knowl- 
edge of  the  other  insurance  was  held  not  to  justify  a  verdict  for 
insured. 

Conflicting  testimony  as  to  an  extension  of  time  for  the  payment  of 
a  premium  and  the  knowledge  by  the  agent  of  the  loss  at  the  time 
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Of  the  acceptance  of  premium  was  In  Hooker  v.  Continental  Ina. 
Co.  (Neb.)  96  N.  W.  663,  held  to  support  a  verdict  for  defendant. 

Sufficient  evidence  to  justify  a  verdict  for  plaintiff  based  on  a  custom 
to  extend  the  time  of  payment  of  premiums  on  the  life  policy 
was  deemed  to  have  been  intioduced  in  Phcenix  Mut.  Life  Ins. 
Co.  V.  Hinesley,  75  Ind.  1,  and  Painter  v.  Industrial  Life  Ass'n, 
131  Ind.  68,  30  N.  E.  876.  But  in  Willcuts  v.  Northwestern  Mut. 
Life  Ins.  Co.,  81  Ind.  300,  the  evidence  of  such  a  custom  was  held 
not  sufficient  to  take  the  question  to  the  jury.  And  in  Bosworth  v. 
Western  Mut.  Aid  Soc,  75  Iowa,  582,  39  N.  W.  903,  the  evidence 
as  to  the  custom  was  not  considered  sufficiently  strong  to  justify 
a  reversal  of  a  finding  in  favor  of  defendant. 

The  testimony  in  Standard  Life  &  Ace.  Ins.  Go.  v.  Holloway,  24  Ky. 
Law  Rep.  1856,  72  S.  W.  796,  as  to  the  agent's  knowledge  of  in- 
sured's true  physical  condition,  was  held  sufficient  to  take  the  ques- 
tion to  the  jm-y.  And  in  Price  v.  Washington  Life  Ins.  Co.  of 
the  City  of  New  York,  92  Minn.  251,  99  N.  W.  810,  the  evidence 
was  held  sufficient  to  support  a  finding  that  answers  in  the  ap- 
plication to  questions  as  to  the  health  of  insured  were  falsely  writ- 
ten iu  such  application  by  defendant's  medical  examiner.  But 
In  Union  Casualty  &  Surety  Co.  of  St.  Louis,  Mo.,  v.  Bailey  (Kan. 
App.)  61  Pac.  452,  a  finding  that  the  company  had  knowledge  of 
other  accident  insurance  was  held  not  sustained  by  the  evidence. 

In  the  following  cases  evidence  as  to  apparent  authority  of  the  agent 
was  deemed  sufficient  to  take  the  question  to  the  jury:  Painter 
V.  Industrial  Life  Ass'n,  131  Ind.  68,  30  N.  E.  876;  United  States 
Life  Ins.  Co.  v.  Lesser,  28  South.  646,  126  Ala.  56S;  Kolgers  v. 
Guardian  Life  Ins.  Co.,  10  Abb.  Prac.  N.  S.  (N.  Y.)  176;  Lewis  v. 
Guardian  Fire  &  Life  Ins.  Co.,  93  App.  Div.  157,  87  N.  Y.  Supp. 
525. 

As  to  sufficiency  of  the  evidence  generally,  reference  may  also  be 
made  to  cases  cited  as  supporting  the  doctrine  that  waiver  and 
agency  are  primarily  questions  for  the  jury. 

(f)    Questions  for  jury. 

While  questions  as  to  what  may  or  may  not  constitute  a  waiver 
are  for  the  court,  the  decisions  as  to  such  questions  indeed  constitut- 
ing the  body  of  the  law  as  to  waiver,  yet  the  question  as  to  whether 
there  has  been  a  waiver  proved  in  any  particular  case  is  primarily 
one  of  fact  for  the  jury. 

Reference  may  be  made  to  the  following  cases:  Robinson  v.  .^tna 
Ins.  Co.,  128  Ala.  477,  30  South.  665;  German  Fire  Ins.  Co.  v. 
Grunert,  112  HI.  68,  1  N.  E.  113;  Germania  Life  Ins.  Co.  v.  Koehler, 
48  N.  E.  297,  168  111.  293,  61  Am.  St.  Rep.  108;  Modem  Woodmen 
of  America  v.  Hoover,  56  III.  App.  431;  Rice  v.  Grand  Lodge  A. 
O.  U.  W.,  92  Iowa,  417,  60  N.  W.  726;  Martin  v.  Fidelity  Ins. 
Co.,  119  Iowa,  570,  93  N.  W.  5G2;    Speiser  v.  Phoenix  Mut  Life 
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Ins.  Co.,  97  N.  W.  207,  119  Wis.  530;  Brumfield  v.  Union  Ins. 
Co.,  87  Ky.  122,  7  S.  W.  893;  Cleaver  v.  Traders'  Ins.  Co.,  71 
Mich.  414,  39  N.  W.  571,  15  Am.  St.  Rep.  275;  Elmondorph  v.  ati- 
zens'  Mut.  Fire  Ins.  Co.,  91  Mich.  36,  51  N.  W.  926;  Walter  v.. 
Mutual  City  &  Village  Fire  Ins.  Co.,  120  Mich.  35,  78  N.  W.  1011; 
Dahlberg  v.  St.  Louis  Mut.  Fire  &  Marine  Ins.  Co.,  9  Mo.  App. 
584;  McCoUum  v.  Niagara  Fire  Ins.  Co.,  61  Mo.  App.  352,  1  Mo. 
App.  Kep'r,  631;  Porter  v.  German-American  Ins.  Co.,  62  Mo. 
App.  520,  1  Mo.  App.  Kep'r,  147;  Eagle  Fire  Co.  v.  Globe  Loan  & 
Trust  Co.,  44  Neb.  380,  62  N.  W.  895;  Nebraska  Mercantile  Mut 
Ins.  Co.  V.  Sasek,  64  Neb.  17,  89  N.  W.  428;  Hastings  v.  Brooklyn 
Life  Ins.  Co.,  138  N.  Y.  473,  34  N.  E.  289;  McCormick  v.  Catbolic 
Relief  &  Beneficiary  Ass'n,  56  N.  Y.  Supp.  905,  39  App.  Dlv.  309 
Fry  V.  Franklin  Ins.  Co.,  40  Ohio  St.  108;  Sparkman  v.  Supreme 
Council  American  Legion  of  Honor,  35  S.  E.  301,  57  S.  C.  16 
Norris  v.  Hartford  Fire  Ins.  Co.,  57  S.  C.  358,  35  S.  E.  572;  Mc 
Lean  v.  Piedmont  &  Arlington  Life  Ins.  Co.,  29  Grat.  (Va.)  361 
Couch  &  Gilliland  v.  Home  Protection  Fire  Ins.  Co.,  73  S.  W.  1077, 
32  Tex.  Civ.  App.  44;  Jackson  v.  Northwestern  Mut.  Relief  Ass'n, 
78  Wis.  463,  47  N.  W.  733.  See,  also,  .aatna  Life  Ins.  Co.  v.  San- 
ford,  65  N.  B.  661,  200  111.  126,  affirming  98  111.  App.  378,  and 
Moerschbaecher  v.  Supreme  Council  Royal  League,  188  111.  9,  57 
N.  E.  17,  52  L.  R.  A.  281,  where  the  question  as  to  the  existence 
of  circumstances  showing  waiver  in  any  particular  case  was  held  to. 
be  a  question  of  fact 

Where  the  case  turns  on  the  existence  of  some  one  fact,  as  knowl- 
edge by  the  insurer  of  facts  justifying  a  forfeiture,  it  is  of  course 
for  the  jury  to  say  whether  such  fact  exists. 

In  the  following  cases  the  question  as  to  the  knowledge  of  insurer 
was  held  for  the  jury:  Wlch  v.  Equitable  Fire  &  Marine  Ins.  Co.,, 
2  Colo.  App.  484,  31  Pac.  389;  Bosworth  v.  Western  Mut.  Aid  Soc, 
75  Iowa,  582,  39  N.  W.  903;  Martin  v.  Fidelity  Ins.  Co.,  119  Iowa, 
570,  93  N.  W.  562;  Schaefier  v.  Anchor  Mut.  Fire  Ins.  Co.,  113 
Iowa,  652,  85  N.  W.  985;  Keenan  v.  Missouri  State  Mut  Ins.  Co., 
12  Iowa,  126;  Cloud  County  Bank  v.  German  Ins.  Co.,  49  Pac. 
688,  6  KaJi.  App.  219;  Green  v.  Merchants'  Ins.  Co.,  10  Pick. 
(Mass.)  402;  Magoun  v.  Fireman's  Fund  Ins.  Co.,  91  N.  W.  5,  86- 
Minn.  486,  91  Am.  St  Rep.  370;  Broadhead  v.  Lycoming  Ins.  Co., 
14  Hun  (N.  Y.)  452;  Northrup  v.  Porter,  17  App.  DIv.  80,  44  N. 
Y.  Supp.  814;  Texas  Banking  &  Ins.  Co.  v.  Hutchins,  53  Tex.  61, 
37  Am.  Rep.  750.  See,  also,  cases  cited  as  showing  decisions  as 
to  the  sufficiency  of  the  evidence. 

And  in  Farmers'  Mut.  Fire  Ins.  Co.  v.  SchaefTer,  82  Md.  377,  33 
Atl.  728,  it  was  held  for  the  jury  to  say  whether  the  delay  of  the 
company  in  determining  the  additional  risk  and  premium,  as  it  had 
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agreed  to  do  in  case  an  engine  was  placed  on  the  premises,  was  so 
^reat  as  to  constitute  a  waiver  of  the  forfeiture. 

A  great  part  of  the  law  of  waiver  and  estoppel  is  dependent  on 
the  solution  of  questions  dealing  with  how  far  and  how  conclusively 
authority  to  waive  will  be  presumed  from  acknowledged  authority 
to  perform  other  functions."  The  cases  settling  these  questions 
would  seem  to  necessarily  assume  the  point  expressly  decided  in 
Combs  v.  Hannibal  Sav.  &  Ins.  Co.,  43  Mo.  148,  97  Am.  Dec.  383, 
that  the  authority  of  an  agent  of  a  particular  class  is  a  matter  of 
law  for  the  court,  and  not  of  fact  for  the  jury.  Nevertheless  ques- 
tions as  to  whether  one  is  in  fact  an  agent  of  the  company,  and  as  to 
the  extent  of  his  express  authority,  so  far  as  such  matters  rest  in 
parol,  are  for  the  jury. 

United  States  Life  Ins.  Co.  v.  Lesser,  126  Ala.  568,  28  South.  646; 
Dickinson  County  v.  Mississippi  Valley  Ins.  Co.,  41  Iowa,  286; 
Lumberman's  Mut.  Ins.  Co.  v.  Bell,  45  N.  B.  130,  166  111.  400,  57 
Am.  St.  Eep.  140;  Firemen's  Ins.  Co.  v.  Horton,  170  111.  258,  48 
N.  E.  955.  See,  also,  Speiser  v.  Phcenix  Mut.  Life  Ins.  Co.,  97 
N.  W.  207,  119  Wis.  530,  where  it  was  held  that  the  question  wheth- 
er one  came  within  Rev.  St.  1898,  §  1977,  making  a  solicitor  an 
agent  for  all  purposes,  was  for  the  jury,  and  Coles  v.  Jefferson  Ins. 
Co.,  41  W.  Va.  261,  23  S.  E.  732,  where  it  was  said  that  it  is  for 
the  jury  to  determine  under  proper  Instructions  what  the  authority 
of  an  agent  is  in  any  particular  case. 

The  effect  in  general  of  a  recognition  of  agency  by  the  company 
has  also  been  considered  a  proper  matter  for  the  jury. 

Hough  V.  City  Fire  Ins.  Co.,  29  Conn.  10,  76  Am.  Dec.  581;  Sheldon 
V.  Conn.  Mut.  Life  Ins.  Co.,  25  Conn.  207,  65  Am.  Dec.  565;  Pierce 
r.  Nashua  Fire  Ins.  Co.,  50  N.  H.  297,  9  Am.  Rep.  235;  Coles  v. 
Jefferson  Ins.  Co.,  41  W.  Va.  261,  23  S.  E.  732.  See,  also,  cases 
cited  as  to  the  suflBcIency  of  the  evidence  to  show  agency. 

And  it  has  been  held  a  question  for  the  jury  whether  or  not  the 
issuing  agent  of  a  fire  company  (Cave  v.  Home  Ins.  Co.  of  New 
York,  35  S.  E.  577,  57  S.  C.  347)  or  the  local  agent  of  a  life  company 
(Sparkman  v.  Supreme  Council  American  Legion  of  Honor,  35 
S.  E.  391,  57  S.  C.  16)  had  authority  to  waive  the  stipulations  of  the 
policy. 

See,  also,  In  connection,  Home  Ins.  Co.  v.  Duke,  84  Ind.  253,  where  the 
question  as  to  the  authority  of  the  issuing  agent  was  spoken  of  as. 
a  question  of  fact 

«  See  ante,  p.  2473. 
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(g)   Instructions. 

It  follows  from  the  general  rule  as  to  the  necessity  of  pleading 
waiver  that  an  instruction  submitting  such  issue  when  it  has  not 
been  pleaded  is  erroneous. 

Ft.  Wayne  Ins.  Co.  v.  Irwin,  23  Ind.  App.  53,  54  N.  H.  817;  Bernhard 
V.  Washington  Life  Ins.  Co.,  40  Iowa,  442;  Elseman  v.  Hawkeye 
Ins.  Co.,  74  Iowa,  11,  36  N.  W.  780.  See,  also,  Continental  Ins. 
Co.  V.  Coons,  14  Ky.  I^w  Rep.  110,  where  the  instruction  as  to 
waiver  did  not  follow  the  pleadings. 

And,  of  course,  it  is  not  proper  to  give  an  instruction  as  to  the 
effect  of  waiver  when  there  has  been  no  evidence  introduced  tending 
to  prove  that  there  has  been  any  waiver. 

Jewett  V.  Home  Ins.  Co.,  29  Iowa,  562;    Briggs  v.  Fireman's  Fund  Ins. 

Co.,  65  Mich.  52,  31  N.  W.  616;    Security  Ins.  Co.  v.  Mette,  27  111. 

App.  324;  Pennsylvania  Fire  Ins.  Co.  v.  Faires,  13  Tex.  Civ.  App. 

Ill,  35  S.  W.  55. 
In  North  British  &  Mercantile  Ins.  Co.  v.  Steiger,  13  111.  App.  482,  the 

instruction  was  held  too  indefinite,  and  to  give  the  jury  too  much 

latitude  on  the  question. 

And  this  rule  has  been  applied  where  the  instruction  refused  was 
requested  by  the  defendant  (Jones  v.  Brooklyn  Life  Ins.  Co.,  61  N. 
Y.  79).  So,  also,  an  instruction  is  erroneous  which  authorizes  a  ver- 
dict for  plaintiff  upon  a  finding  of  a  waiver  of  one  only  of  the  for- 
feitures claimed  (Ormsby  v.  Laclede  Farmers'  Mut.  Fire  Ins.  Co.y 
98  Mo.  App.  371,  72  S.  W.  139).  But  where  evidence  has  been  in- 
troduced tending  to  prove  the  waiver  as  alleged,  an  instruction  is 
properly  refused  which  ignores  such  issue. 

Georgia  Home  Ins.  Co.  v.  Allen,  24  South.  399,  119  Ala.  436;  Lumber- 
men's Mut.  Ins.  Co.  V.  Bell,  45  N.  E.  130,  166  111.  400,  57  Am.  St. 
Eep.  140.  See,  also,  Walter  v.  Mutual  City  &  Village  Fire  Ins. 
Co.,  120  Mich.  35,  78  N.  W.  1011,  Williamson  v.  New  Orleans  Ins. 
Co.,  84  Ala.  106,  4  South.  36,  and  Worachek  v.  New  Denmark  Mut. 
Home  Fire  Ins.  Co.,  102  Wis.  81,  78  N.  W.  165,  where  instruc- 
tions were  held  erroneous  as  withdrawing  from  the  jury  a  specific 
element  of  the  waiver. 

In  the  following  cases  the  Instruction  given,  calling  attention  to  the 
matter  of  waiver,  was  held  justified  by  the  issues  and  the  evidence: 
Grand  Lodge  A.  O.  U.  W.  v.  Lachmann,  199  111.  140,  64  N.  E.  1022, 
affirming  101  111.  App.  213;  .SItna  Life  Ins.  Co.  v.  Sanford,  200  111. 
126,  65  N.  E.  661,  affirming  98  Ul.  App.  378;   Sparkman  v.  Supreme 
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Council  A.  L.  H.,  6Y  S.  C.  16,  35  S.  E.  391;    Norrls  v.  Hartford 
Fire  Ins.  Co.,  57  S.  C.  358,  35  S.  E.  572. 

In  Mutual  Life  Ins  Co.  of  New  York  v.  Nlcbols  (Tex.  Olv.  App.)  24 
S.  W.  910,  affirmed  (Tex.  Civ.  App.)  26  S.  W.  998,  the  instruction 
given  was  construed  as  sufficiently  restricting  the  waiver  to  the 
facts  proved. 

Where  a  question  is  raised  as  to  the  authority  of  the  agent  to 
effect  a  waiver,  an  instruction  ignoring  such  question,  or  confusing 
it  with  the  general  question  of  waiver,  is  erroneous. 

Boatmen's  Fire  &  Marine  Ins.  Co.  v.  James,  10  Ky.  Law  Rep.  816; 
American  Central  Ins.  Co.  v.  McCrea,  8  Lea  (Tenn.)  513,  41  Am. 
Rep.   647. 

But  where  there  is  evidence  as  to  agency,  an  instruction  that  no 
one  can  be  presumed  to  be  the  agent  of  another  in  the  absence  of  all 
testimony  is  not  relevant  to  the  issue  (Gandy  v.  Orient  Ins.  Co.,  52 
S.  C.  224,  29  S.  E.  655).  Nor  should  a  jury  be  required  to  drawn  any 
refined  distinction  between  the  knowledge  of  the  agent  "in  his  in- 
dividual capacity"  and  his  knowledge  in  his  capacity  as  agent  (Deitz 
V.  Providence  Washington  Ins.  Co.,  33  W.  Va.  526,  11  S.  E.  50,  25 
Am.  St.  Rep.  908).  So,  also,  in  Siltz  v.  Hawkeye  Ins.  Co.,  71  Iowa, 
710,  29  N.  W.  605,  it  was  held  that  a  failure  to  instruct  as  to  the 
necessity  of  authority  in  the  agent  was  not  prejudicial  error  where 
the  evidence  clearly  showed  such  authority. 

A  requested  instruction  as  to  waiver  need  not  be  given  where  the 
point  has  been  fully  covered. 

Reference  may  be  made  to  North  British  &  Mercantile  Ins.  Co.  v. 
Steiger,  124  111.  81,  16  N.  E.  95,  affirming  26  111.  App.  228;  Penn 
Mut.  Life  Ins.  Co.  v.  Keach,  134  lU.  583,  26  N.  W.  106,  affirming 
32  111.  App.  427;  Corkery  v.  Security  Fire  Ins.  Co.,  99  Iowa,  382, 
68  N.  W.  792;  Westfield  Cigar  Co.  v.  Insurance  Co.  of  North  Amer- 
ica, 169  Mass.  382,  47  N.  E.  1026;  Kingman  v.  Lancashire  Ins. 
Co.,  54  S.  C.  599,  32  S.  E.  762. 

So,  also,  an  instruction  as  to  the  waiver  is  not  erroneous  which, 
taken  as  a  whole,  or  in  connection  with  the  other  instructions  given, 
correctly  states  the  law,  though  objection  might  be  taken  to  some 
separate  portion  thereof. 

German  Fire  Ins.  Co.  v.  Grunert,  112  111.  68,  1  N.  E.  113;  North  British 
&  Mercantile  Ins.  Co.  v.  Steiger,  124  111.  81,  16  N.  E.  95,  affirming 
26  III.  App.  228;    Jones  v.  Preferred  Bankers'  Life  Assur.   Co., 
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120  Mich.  2H,  79  N.  W.  204;  Sparkman  v.  Supreme  Council  Amer- 
ican Legion  of  Honor,  35  S.  B.  391,  57  S.  C.  16;  Moriarty  v.  United 
States  Fire  Ins.  Co.,  19  Tex.  Civ.  App.  669,  49  S.  W.  132. 

(h)   Trial  and  review 

It  is  a  general  rule  that  a  failure  to  object  to  the  sufficiency  of  the 
pleading  of  waiver,  or  the  introduction  of  evidence,  or  the  submis- 
sion of  issues  in  relation  thereto,  will  constitute  a  waiver  of  any 
objections  in  regard  to  such  matters,  so  that  a  reversal  will  not  be 
justified  on  account  of  error  therein. 

Hartford  Life  Annuity  Ins.  Co.  v.  Unsell,  144  V.  S.  439,  12  Sup.  Gt. 
671,  36  L.  Ed.  496,  affirming  Unsell  v.  Insurance  Co.  (C.  C.)  32 
Fed.  443;  Cowart  v.  Capital  City  Ins.  Co.,  114  Ala.  356,  22  South. 
574;  Wheaton  v.  North  British  &  Mercantile  Ins.  Co.,  76  Cal. 
415,  18  Pac.  758,  9  Am.  St.  Eep.  216;  Traders'  Mut.  tife  Ins. 
Co.  V.  Johnson,  200  111.  359,  65  N.  B.  634,  affirming  judgment 
Triple  Link  Life  Ins.  Co.  v.  Johnson,  101  111.  App.  559;  Illinois 
Life  Ass'n  v.  Wells,  65  N.  B.  1072,  20O  111.  445;  Millers'  Nat.  Ins. 
Co.  V.  Jackson  County  Milling  Co.,  60  III.  App.  224;  Barrett  v.' 
Des  Moines  Mut.  Hail  &  Cyclone  Ins.  Ass'n,  120  Iowa,  184,  94  N. 
W.  473;  Wolfe  v.  Security  Fire  Ins.  Co.,  39  N.  Y.  49;  Lndwig  v. 
Jersey  City  Ins.  Co.,  48  N.  Y.  379,  8  Am.  Eep.  556;  Carroll  v. 
Home  Ins.  Co.,  64  N.  Y.  Supp.  522,  51  App.  Div.  149;  Kingman 
V.  Lancashire  Ins.  Co.,  54  S.  C.  599,  32  S.  E.  762;  Reisz  v.  Supreme 
Council  A.  L.  H.,  103  Wis.  427,  79  N.  W.  430. 

But  see  ^tna  Life  Ins.  Co.  v.  Sanford,  64  N.  E.  377,  197  111.  310  (dis- 
missing appeal  from  98  111.  App.  378),  where  it  was  held  that  a 
failure  to  file  assignments  of  error  was  not  a  mere  matter  of  form, 
which  was  waived  because  no  objection  was  taken  thereto. 

Nor  can  it  be  successfully  contended  by  defendant  on  appeal  that 
the  evidence  does  not  show  a  full  disclosure  of  the  facts  by  insured, 
defendant  having  on  the  trial  shut  out  its  agent's  testimony  as  to 
the  disclosures  made  to  him  (Insurance  Co.  of  Pennsylvania  v. 
O'Connell,  34  111.  App.  357).  And  in  Leonard  v.  New  England  Mut. 
Life  Ins.  Co.,  22  R.  I.  519,  48  Atl.  808,  where  defendant  ignored  its 
plea  of  the  general  issue,  and  insisted  that  the  only  issue  was 
whether  the  application  was  signed  by  the  insured  after  the  answers 
put  by  the  medical  examiner  were  reduced  to  writing,  and,  where 
that  question  was  submitted  to  the  jury  on  defendant's  request,  it 
was  held  that  the  fact  that  such  issue  was  only  remotely  material 
constituted  no  ground  for  granting  defendant  a  new  trial. 

While  a  waiver  should  be  pleaded,  yet  it  has  been  held  that,  if 
the  breach  of  condition  does  not  affect  the  substantial  merits  of  the 
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case,  plaintiff  may  help  out  his  defective  proof  of  compliance  by 
proof  of  an  unalleged  waiver,  subject  to  the  right  of  defendant,' if 
surprised,  to  an  allowance  of  a  mistrial  on  just  terms  as  to  costs; 
or  the  court  might  in  such  case  allow  an  amendment  of  the  pleadings 
(Pioneer  Mfg.  Co.  v.  Phoenix  Assur.  Co.  of  London,  110  N.  C.  176, 
14  S.  E.  731,  28  Am.  St.  Rep.  673). 

Where  a  rejoinder  to  a  replication  setting  up  waiver  raised  the 
sjme  question  that  was  presented  by  the  subsequent  trial  on  issue 
joined  to  the  replication,  the  striking  out  of  the  rejoinder  was  held 
not  to  constitute  error  (Continental  Ins.  Co.  v.  Brooks,  131  Ala. 
614,  30  South.  876).  But  where  a  demurrer  is  improperly  overruled 
to  an  answer  seeking  to  avoid  a  waiver  set  up  in  the  complaint,  a 
reversal  must  follow  unless  it  clearly  appears  from  the  record  that 
such  error  was  harmless  (Bowlus  v.  Phenix  Ins.  Co.,  133  Ind.  106, 
32  N.  E.  319,  20  L.  R.  A.  400). 

The  admission  by  plaintiff  of  a  forfeiture,  and  a  reliance  by  him 
on  a  waiver,  throws  upon  him  the  burden  of  proof,  and  gives  him  the 
right  to  open  and  close  (Viele  v.  Germania  Ins.  Co.,  26  Iowa,  9,  96 
Am.  Dec.  83).  And  where  defendant's  motion  for  verdict  was 
granted  on  account  of  plaintiff's  failure  to  introduce  any  evidence  in 
support  of  his  plea  of  estoppel,  it  was  held  that  permission  might 
be  given  plaintiff  to  introduce  other  testimony  relating  to  the  matter 
under  a  statute  °  providing  that  at  any  time  prior  to  the  final  sub- 
mission of  the  case  either  party  may  be  permitted  to  give  further 
testimony  to  correct  "an  evident  oversight  or  mistake"  (Corkery 
V.  Security  Fire  Ins.  Co.,  99  Iowa,  382,  68  N.  W.  792).  Conversely, 
where  evidence  of  waiver  contradictory  to  the  complaint  was  intro- 
duced over  defendant's  objections,  defendant  was  entitled  to  a  new 
trial  to  introduce  evidence  in  reply  thereto  which  it  could  not  from 
the  pleadings  have  anticipated  would  become  material  (Menk  v. 
Commercial  Ins.  Co.,  70  Cal.  585, 11  Pac.  654).  In  Washington  Life 
Ins.  Co.  V.  Berwald  (Tex.  Civ.  App.)  72  S.  W.  436,  it  was  held  that, 
the  case  having  been  submitted  on  the  theory  that  insured  was 
bound  by  the  stipulations  of  the  policy  as  to  agency,  the  fact  that 
evidence  had  been  admitted  that  insured  could  not  read  or  write 
constituted  harmless  error.  But  in  Hastings  v.  Brooklyn  Life  Ins. 
Co.,  53  Hun,  671,  6  N.  Y.  Supp.  374,  where  evidence  was  admitted 
tending  to  show  a  waiver  by  an  agent  who  had  no  authority  in  that 
regard,  it  was  held  that  an  instruction  that  such  evidence  "amounted 

0  McCaain's  Code  Iowa,  §  4006;   Code  1897,  §  3719. 
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to  nothing"  was  not  sufficient.  The  testimony  should  have  been 
entirely  stricken  out. 

Since  a  verdict  for  plaintiff,  based  on  a  waiver  of  a  forfeiture, 
involves  but  the  one  essential  fact  of  waiver,  the  authority  of  the 
agent  being  merely  probative,  a  specification  in  the  motion  for  a  new 
trial  as  to  the  insufficiency  of  the  evidence  is  sufficient,  without 
pointing  out  the  authority  of  the  agent  and  the  fact  of  waiver  as 
particulars  in  which  the  evidence  was  insufficient  (Blake  v.  National 
Life  Ins.  Co.,  56  Pac.  101, 123  Cal.  470). 

The  general  proposition  that  a  decision  once  made  in  a  case  be- 
comes the  law  of  the  case  is  stated  and  applied  as  to  waiver  in 
Mutual  Reserve  Fund  Life  Ass'n  v.  B*eatty,  93  Fed.  747,  35  C.  C.  A. 
573.  And  this  rule  has  been  applied  to  a  case  removed  to  the 
federal  court  after  reversal  by  the  Supreme  Court  of  the  state.  The 
holding  of  the  Supreme  Court  of  the  state  as  to  the  sufficiency  of  the 
evidence  rendered  the  matter  res  adjudicata,  so  that  it  could  not  be 
again  litigated  in  the  federal  court  (Cleaver  v.  Traders'  Ins.  Co. 
[C.  C]  40  Fed.  711).  But  in  Knarston  v.  Manhattan  Life  Ins. 
Co.,  73  Pac.  740,  140  Cal.  57,  it  was  held  that  the  decision,  on  plain- 
tiff's appeal,  that  the  facts  proved  constituted  a  waiver  of  forfeiture, 
did  not  prevent  consideration  on  a  subsequent  appeal  by  defendant 
of  the  question  of  the  admissibility  of  the  evidence  to  prove  such 
facts,  which  question  could  not  have  been  raised  on  the  first  appeal. 

Where  the  evidence  is  conflicting  either  as  to  the  waiver  or  any  es- 
sential element  thereof,  the  finding  of  the  lower  court  in  relation 
thereto  will  not  be  disturbed  by  the  appellate  court. 

Reference  may  be  made  to  the  following  cases:  Bosworth  v.  Western 
Mut.  Aid  Soc,  75  Iowa,  582,  39  N.  W.  903;  Nebraska  Mercantile 
Mut  Ins.  Ck).  V.  Sasek,  64  Neb.  17,  89  N.  W.  428;  Danvers  Mut. 
Fire  Ins.  Co.  v.  Schertz,  95  111.  App.  656. 

Where,  in  an  action  on  a  benefit  certificate,  the  nisi  prius  court  ruled 
that  evidence  to  establish  an  estoppel  of  a  defense  based  on  a 
misrepresentation  as  to  insured's  health  was  insufficient  to  estab- 
lish such  waiver  or  estoppel,  and  then  directed  a  verdict  for  plain- 
tiff on  other  grounds,  it  was  held  by  the  appellate  court  that  the 
sufficiency  of  the  evidence  to  support  the  waiver  or  estoppel  could 
not  be  considered  on  defendant's  appeal  (Jennings  v.  Supreme 
Council  Royal  Additional  Benefit  Ass'n,  81  App.  Div.  76,  81  N.  Y. 
Supp.  90).  So,  also,  in  Neafie  v.  Woodcock,  15  App.  Div.  618,  44 
N.  T.  Supp.  768,  where  it  appeared  that  the  evidence  was  conflict- 
ing, and,  where  there  was  no  certificate  attached  to  the  case  thai 
it  contained  all  the  evidence,  the  appellate  division  considered  it 
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self  bound  to  presume  that  the  evidence  given  was  sufficient  to 
support  the  finding  in  regard  to  waiver. 

In  Illinois  it  is  held  that,  the  question  as  to  waiver  in  any  par- 
ticular case  being  one  of  fact,  the  decision  of  the  Appellate  Court 
is  conclusive,  and  not  reviewable  by  the  Supreme  Court. 

iEtna  Life  Ins.  Co.  v.  Sanford,  65  N.  B.  661,  200  III.  126,  affirming  98 
III.  App.  378;  Moerschbaecher  v.  Supreme  Council  Royal  League, 
188  111.  9,  59  N.  B.  17,  58  L.  R.  A.  281.  See,  also,  Germania  Fire 
Ins.  Co.  v.  Hick,  125  111.  361,  17  N.  B.  792,  8  Am.  St.  Rep.  384, 
where  the  finding  of  knowledge  by  the  agent,  by  the  Appellate 
Court  was  held  conclusive  upon  the  Supreme  Court,  and  Niagara 
Fire  Ins.  Co.  v.  Brown,  123  111.  356,  15  N.  E.  166,  where  the  deci- 
sion of  the  Appellate  Coiurt  as  to  the  agent's  authority  was  held 
final. 

The  finding,  however,  must  appear  as  a  part  of  the  record,  and  not 
merely  as  a  part  of  the  opinion  of  the  Appellate  Court  (Royal  Ar- 
canum V.  Coverdale,  93  111.  App.  373,  193  111.  91,  61  N.  E.  915). 
And  in  a  Missouri  case,  where  the  record  disclosed  that  certain  evi- 
dence, the  tendency  of  which  was  to  prove  a  waiver,  was  objected 
to  on  the  ground  that,  as  no  waiver  was  pleaded,  to  admit  evidence 
thereof  would  be  violative  of  Const,  art.  2,  §  30,  in  that  it  would 
"be  an  attempt  to  take  the  property  of  defendant  without  dtie  pro- 
cess of  law,"  and  would  be  further  violative  of  the  fourteenth  amend- 
ment to  the  federal  Constitution  as  denying  the  defendant  the 
equal  protection  of  the  laws,  it  was  held  that  a  constitutional  ques- 
tion was  presented,  giving  the  Supreme  Court  rather  than  the  Court 
of  Appeals  exclusive  jurisdiction  (Suess  v.  Imperial  Life  Ins.  Co. 
[Mo.  App.]  73  S.  W.  353). 
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XVII.  CANCELLATION,  SURRENDER,  AND  RESCISSION 
OF  CONTRACT. 

1.  Cancellation  by  Insurer — Insurance  of  property. 

(a>  Right  of  insurer  to  cancel. 

(b)  Proceedings  to  effect  cancellation  in  general, 

(c)  Necessity  of  notice  of  cancellation. 

(d)  Sufficiency  of  notice  in  general. 

(e)  Person  to  whom  notice  must  be  given. 

(f)  Same — Notice  to  insurance  agent  or  broker. 

(g)  Same — Mortgagor  and  mortgagee." 

(h)  Necessity  of  repayment  of  unearned  premium, 

(i)  Same — Premium  not  paid  or  paid  by  note. 

(j)  Same — Necessity  of  surrender  of  policy  as  condition  precedent  to 

repayment, 
(k)  Ratification  and  waiver  of  invalid  or  defective  cancellation. 

(1)  Operation  and  effect  of  cancellation, 
(m)  Cancellation  by  insolvency  and  dissolution  of  company, 
(n)  Questions  of  practice, 
(o)  Actions  for  cancellation, 
(p)  Guaranty  and  indemnity  insurance. 

2.  Cancellation  and  rescission  of  contract  of  property  insurance  by  the  in- 

sured or  by  mutual  consent 
(a>  Right  to  cancel  in  general, 

(b)  Who  can  exercise  right. 

(c)  What  constitutes  cancellation — Intent  of  parties. 

(d)  Same — Notice  to  insurer  of  the  surrender  of  policy. 

(e)  Same — Mutual  companies. 

(f)  Cancellation  and  revival  of  policy  after  loss. 

(g)  Amotmt  of  premiums  to  be  returned, 
(h)  Rescission  for  fraud. 

3.  Cancellation  and  rescission  of  life  and  accident  policies  and  actions  there- 

for. 
(a>  Scope  of  discussion. 

(b)  Cancellation  and  rescission  by  company — Consent  of  insured. 

(c)  Repudiation  of  the  contract  by  the  company. 

(d)  Abandonment  and  rescission  of  contract  by  mutual  consent. 

(e)  Wrongful  cancellation  by  company — Right  to  reinstatement. 

(f)  Same — Actions  for  damages. 

(g)  Same — ^Tlme  of  bringing  action — Acceptance  of  rescission  and  es- 

toppel. 

(h)  Same — Measure  of  damages — Value  of  policy, 

(i)  Same — Amount  of  premiums. 

(j)  Rescission  by  insured  for  fraud  or  mistake — Right  to  maintain  ac- 
tion for  premium. 

(k)  Same — Prerequisites  to  maintenance  of  action. 
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8.    Cancellation  and   rescission  of   life   and  accident  policies   and  actions 
therefor— (Cont'd). 
(1)  Action  for  cancellation  by  company — Federal  rule, 
(m)  Same — Doctrine  of  state  courts, 
(n)  Same — Return  of  premiums. 
4.    Surrender  of  life  or  accident  policy  by  the  insured  under  the  terms  of  the 
contract. 
(a>  Scope  of  discussion. 

(b)  Rights  of  beneficiaries. 

(c)  Surrender  by  assignee. 

(d)  What  constitutes  a  surrender. 

(e)  Right  to  paid-up  policy. 

(f)  Same — Amount  of  paid-up  policy. 

(g)  Same — Enforcement  of  rights. 
(h)  Right  to  surrender  value. 


1.  CANCELLATION  BY  INSURER— INSURANCE  Or  PROPERTY. 

(a)  Right  of  insurer  to  cancel. 

(b)  Proceedings  to  effect  cancellation  in  general. 

(c)  Necessity  of  notice  of  cancellation. 

(d)  Sufficiency  of  notice  in  general. 

(e)  Person  to  whom  notice  must  be  given. 

(f)  Same — Notice  to  insurance  agent  or  broker. 
(g>  Same — Mortgagor  and  mortgagee. 

(h)  Necessity  of  repayment  of  unearned  premium. 

(1)  Same — Premium  not  paid  or  paid  by  note. 

(j)  Same — Necessity  of  surrender  of  policy  as  condition  precedent  to 

repayment, 

(k)  Ratification  and  waiver  of  Invalid  or  defective  cancellation. 

(1)  Operation  and  effect  of  cancellation, 

(m)  Cancellation  by  insolvency  and  dissolution  of  company. 

(n)  Questions  of  practice, 

(o)  Actions  for  cancellation, 

(p)  Guaranty  and  indemnity  insurance. 

(a)   Right  of  insurer  to  cancel. 

It  may  be  regarded  as  elementary  that  an  insurance  policy  can- 
not be  canceled  at  the  instance  of  the  insurer  except  by  virtue  of 
power  reserved  to  the  company  or  by  agreement  of  the  pcui;ies 

(Rothschild  v.  American  Cent.  Ins.  Co.,  74  Mo.  41,  41  Am.  Rep.  303, 
affirming  5  Mo.  App.  596).  If,  however,  the  policy  provides  that  the 
company  may  at  its  option  cancel  the  policy  in  the  manner  pre- 
scribed, it   may   terminate  the   contract  without  the   consent   of 
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the    insured,    and    the   suii&ciency   of   its    reasons    cannot   be   in- 
quired into. 

Manchester  Fire  Assur.  Co.  v.  Insurance  Co.  of  State  of  Illinois,  91 
111.  App.  609;  International  Life  Ins.  &  Trust  Co.  v.  Franklin 
Fire  Ins.  &  Trust  Co.,  66  N.  Y.  119;  AUemania  Lns.  Co.  v.  McHugh, 
1  Lack.  Leg.   Ree.   (Pa.)  411. 

Parties  are  free  to  contract  as  they  please,  as  to  cancellation  by 
insurer  (Phoenix  Mut.  Fire  Ins.  Co.  v.  Brecheisen,  50  Ohio  St.  542, 
35  N.  E.  53),  and  the  stipulations  in  that  regard  are  entirely  valid 
(National  Ins.  Co.  v.  Irwin,  1  Disn.  [Ohio]  430).  It  may  be  stip- 
ulated that  the  policy  may  be  canceled  if  the  risk  is  increased 
(Fabyan  v.  Union  Mut.  Fire  Ins.  Co.,  33  N.  H.  203),  or  if  the  insurer 
regards  the  risk  as  unsafe  (Douville  v.  Farmers'  Mut.  Fire  Ins.  Co., 
113  Mich.  158,  71  N.  W.  517).  However,  though  cancellation  may 
be  made  when  the  property  is  in  greater  danger  of  destruction  than 
when  the  policy  was  first  issued,  the  insurer  cannot  cancel  while 
the  fire  is  actually  approaching  the  property  (Home  Ins.  Co.  v. 
Heck,  65  111.  111).  So,  too,  it  is  an  elementary  principle  that  there 
can  be  no  valid  cancellation  after  the  loss  has  occurred,  though  both 
parties  are  ignorant  thereof. 

Steamship  Samana  Co.  v.  Hall  (D.  C.)  55  Fed.  663;  Hollingsworth 
V.  Germania  Fire  Ins.  Co.,  45  Ga.  294,  12  Am.  Rep.  579;  Cassville 
Roller  Mill  Co.  v.  JEtna.  Ins.  Co.,  .105  Mo.  App.  146,  79  S.  W.  720; 
Ritchey  v.  Home  Ins.  Co.,  104  Mo.  App.  146,  78  S.  W.  341.  And 
a  cancellation  by  mistake  after  loss  may  be  set  aside  In  equity. 
Duncan  v.  New  York  Mut.  Ins.  Co.,  138  N.  Y.  88,  33  N.  B.  730, 
20  li.  R.  A.  886,  affirming  61  N.  Y.  Super.  Ct.  13,  18  N.  Y.  Supp. 
863. 

The  rights  of  cancellation  are  the  same  under  a  binding  slip  as 
they  would  be  under  the  regular  forms  of  policy  issued  by  the  com- 
pany (Karelsen  v.  Sun  Fire  Office,  122  N.  Y.  545,  25  N.  E.  921, 
affirming  48  Hun,  621, 1  N.  Y.  Supp.  387). 

While  an  agent  of  the  insurer  probably  has  the  right  to  cancel  a 
policy  if  an  exigency  arises  which  makes  it  his  duty  to  do  so  for  the 
interest  of  his  employers,  yet  he  has  no  general  authority  to  cancel 
on  his  own  motion  (Northern  Assur.  Co.  v.  Hamilton,  50  Neb.  248, 
69  N.  W.  781).  On  the  other  hand,  it  is  the  duty  of  the  agent  to 
take  the  necessary  steps  to  cancel  the  policy  when  directed  to  do 
so  by  the  company,  and  his  failure  to  obey  such  instructions  renders 
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him  liable  to  the  company  for  any  amount  it  may  have  had  to  pay 
because  of  his  neglect  or  disobedience. '^ 

If  a  policy  is  wrongfully  canceled  by  the  agent  of  the  insurer,  the 
insured  may  maintain  an  action  for  damages,  and  in  such  action  it 
will  be  presumed  that  the  policy  was  of  its  face  value  to  the  insured 
as  a  contract  of  indemnity  (Duel  v.  Getman,  6  N.  Y.  St.  Rep.  397). 

(b)   Proceedings  to  effect  cancellation  in  general. 

In  the  absence  of  any  particular  provision  as  to  the  method  of 
cancellation,  the  rule  laid  down  in  the  earlier  cases,  that  the  can- 
cellation of  the  policy  is  as  solemn  an  act  as  the  making  of  a  con- 
tract, and  must  be  executed  according  to  the  same  forms  (Head  v. 
Providence  Ins.  Co.,  6  U.  S.  127,  2  L.  Ed.  229),  would  probably  pre- 
vail. But  it  was  held  in  King  v.  Enterprise  Ins.  Co.,  45  Ind.  43, 
that  an  agreement  extending  a  risk  for  an  additional  premium  need 
not  be  canceled  in  writing.  Whatever  may  have  been  the  rule  un- 
der the  earlier  forms  of  the  contract,  policies  in  use  at  present  con- 
tain a  clause  declaring  a  method  by  which  cancellation  may  be  ef- 
fected, and  it  is  an  elementary  principle  that  the  right  to  terminate, 
by  cancellation,  a  contract  of  insurance  which  has  been  fairly  en- . 
tared  into  and  has  taken  effect  can  be  exercised  only  by  a  strict  com- 
pliance with  the  provisions  of  the  policy  relating  thereto. 

Southern  Ins.  Co.  v.  Williams,  62  Ark.  382,  35  S.  W.  1101;,  Patrons' 
Mut.  Aid  Soc.  V.  Hall,  19  Ind.  App.  118,  49  N.  E.  279;  American 
Fire  Ins.  Co.  v.  Brooks,  83  Md.  22,  34  Atl.  373;  Bradshaw  Bros. 
&  Co.  V.  Fire  Ins.  Co.  of  County  of  Philadelphia,  89  Minn.  334, 
94  N.  W.  866. 

But  the  provisions  of  the  policy  may  be  waived  by  the  insured,  as 
where  cancellation  takes  place  by  a  mutual  agreement  (Kirby  v. 
Phcenix  Ins.  Co.  of  Memphis,  13  Lea  [Tenn.]  340),  or  a  surrender  on 
request  without  objection  (Miller  v.  Fireman's  Ins.  Co.,  46  S.  E.  181, 
54  W.  Va.  344),  and  the  waiver  will  not  affect  the  liability  of  an 
insurer  who  has  issued  a  substitute  policy  (Buick  v.  Mechanics' 
Ins.  Co.,  103  Mich.  75,  61  N.  W.  337). 

A  formal  surrender  of  the  policy  by  the  insured  when  notified  of 
the  insurer's  election  to  cancel  is  not  necessary  to  give  effect  to  the 
cancellation. 

Schwarzcliild  &  Sulzberger  Co.  v.  PtKBUix  Ins.  Co.  (C.  O.)  115  Fed. 
653;   Hillock  v.  Traders'  Ins.  Co.,  54  Mich.  581,  20  N.  W.  571. 

1  Liability  of  agent  for  failure  to  cancel  policy  as  directed,  see  Century  Di- 
gest, vol.  28,  "Insurance,"  c.  509,  §  108. 
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An  entry  of  fact  on  the  records  of  the  company  is  not  essential 
to  give  effect  to  a  cancellation  (Bergson  v.  Builders'  Ins.  Co.,  38 
Cal.  541),  in  the  absence  of  a  provision  to  that  effect,  though,  of 
course,  when  the  charter  of  a  mutual  company  provides  that  a  can- 
cellation of  the  policy  shall  not  take  effect  until  entry  on  the  books 
of  the  company,  a  mere  notice  to  the  policy  holder  will  not  terminate 
his  contract  without  such  an  entry  (Landis  v.  Home  Mut.  Fire  & 
Marine  Ins.  Co., •56  Mo.  591). 

(c)   Necessity  of  notice  of  cancellation. 

A  policy  usually  provides  that  it  may  be  canceled  by  the  insurer 
by  giving  notice  of  such  cancellation  and  returning  the  unearned 
portion  of  the  premium. 

The  provision  In  the  New  York  standard  policy  is:  "This  policy  shall 
be  canceled  at  any  time  at  the  request  of  the  insured;  or  by  the 
company  on  giving  five  days'  notice  of  such  cancellation.  If  this 
policy  shall  be  canceled  as  hereinbefore  provided,  or  become  void 
or  cease,  the  premium  having  been  actually  paid,  the  unearned 
portion  shall  be  returned  on  surrender  of  this  policy  or  last  re- 
newal, this  company  retaining  a  customary  short  rate;  except  that 
when  this  policy  is  canceled  by  this  company  by  giving  notice  it  shall 
retain  only  the  pro  rata  premium." 

Under  such  a  clause  the  giving  of  notice  of  the  election  to  cancel 
is  absolutely  essential  to  the  valid  termination  of  the  policy. 

This  principle  is  elementary,  and  reference  to  the  following  cases 
is  deemed  sufficient:  Runkle  v.  Citizens'  Ins.  Co.  (C.  C.)  6  Fed. 
143;  Mohr  &  Mohr  Distilling  Co.  v.  Ohio  Ins.  Co.  (C.  C.)  13  Fed. 
74;  JEtna  Ins.  Co.  v.  Rosenberg,  62  Ark.  507,  36  S.  W.  908;  Far- 
num  V.  Phcenlx  Ins.  Co.,  83  Cal.  246,  23  Pac.  869,  17  Am.  St.  Eep. 
233;  Watertown  Fu-e  Ins.  Co.  v.  Rust,  141  111.  85,  30  N.  E.  772; 
Newark  Fire  Ins.  Co.  v.  gammons,  110  111.  166;  Fowler  Cycle 
Works  v.  Western  Ins.  Co.,  Ill  111.  App.  631;  Clark  v.  Insurance 
Co.  of  North  America,  35  Atl.  1008,  89  Me.  26,  36  L.  R.  A.  276; 
Home  Ins.  Co.  v.  Curtis,  32  Mich.  402;  CassviUe  Roller  Mill  Co. 
V.  JEtna  Ins.  Co.,  79  S.  W.  720,  105  Mo.  App.  146;  Griffey  v.  New 
Xork  Cent.  Ins.  Co.,  100  N.  Y.  417,  3  N.  E.  309,  53  Am.  Rep.  202; 
Scott  V.  Sun  Fire  Office,  133  Pa.  332,  19  Atl.  360;  Mauk  v.  Com- 
mercial Union  Assur.  Co.,  7  Pa.  Super.  Ct.  633.  And  an  attempted 
cancellation  without  such  notice  is  a  nullity.  Taylor  v.  Glens 
Falls  Ins.  Co.,  44  Fla.  273,  32  South.  887. 

The  rule  applies  even  where  the  cancellation  is  for  some  default  of 
the  insured  (Dove  v.  Royal  Ins.  Co.,  98  Mich.  122,  57  N,  W.  30),  if 
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such  default  does  not  render  the  policy  void  ipso  facto  (Supple  v. 
Iowa  State  Ins.  Co.,  58  Iowa,  29,  11  N.  W.  716). 

(d)    Sufficiency  of  notice  in  general. 

It  is  not  essential  to  the  sufficiency  of  the  notice  that  it  should 
be  delivered  by  the  agent  of  the  insurer  personally  (Runkle  v.  Cit- 
izens' Ins.  Co.  [C.  C]  6  Fed.  143),  nor  is  it  essential  that  it  should 
be  in  any  particular  form,  so  long  as  it  is  a  distinct  and  unequivocal 
notice  that  the  insurer  has  canceled  the  policy  (Colonial  Assur.  Co. 
V.  National  Fire  Ins.  Co.,  110  111.  App.  471).  It  is  sufficient  if  the 
insured  has  notice  that  the  proper  local  agent  of  the  company  has 
received  instructions  that  the  company  will  no  longer  be  liable, 
directions  to  the  agent  to  terminate  the  risk  and  cancel  the  policy, 
when  communicated  to  the  insured,  being  regarded  as  effective  as 
the  most  express  notice  that  the  policy  had  been  terminated  (Spring- 
field Fire  &  Marine  Ins.  Co.  v.  McKinnon,  59  Tex.  507).  Yet  the 
notice  must  be  explicit,  and  if  a  notice  is  not  dated  at  the  city  in 
which  the  property  insured  was  situated,  the  name  of  the  insured 
is  blurred  in  the  copy  so  that  it  cannot  be  deciphered,  and  there  is 
nothing  to  show  for  whom  the  person  signing  it  is  acting,  such  no- 
tice is  insufficient  (State  Ins.  Co.  v.  Hale,  1  Neb.  [Unof.]  191,  95 
N.  W.  473). 

The  notice  must  show  a  present  cancellation,  and  not  a  mere  in- 
tent to  cancel  in  the  future  (Van  Valkenburgh  v.  Lennox  Fire  Ins. 
Co.,  51  N.  Y.  465).  Consequently  a  notice  calling  attention  to  the 
provisions  as -to  cancellation  (Savage  v.  Phoenix  Ins.  Co.  v.  Brook- 
lyn, 12  Mont.  458,  31  Pac.  66,  33  Am.  St.  Rep.  591),  if  conditional 
in  its  terms,  is  not  sufficient,  and  will  have  no  effect  to  terminate  the 
insurance. 

These  principles  are  also  supported  by  Grace  v.  American  Cent.  Ins. 
Co.,  10  Fed.  Cas.  894  (judgment  reversed  109  U.  S.  278,  3  Sup.  Ct. 
207,  27  L.  Ed.  932);  .aitna  Ins.  Co.  v.  Rosenberg,  62  Ark.  507,  30 
S.  W.  908;  Petersburg  Savings  &  Ins.  Co.  v.  Manliattan  Fire  Ins. 
Co.,  66  Ga.  446;  Newark  Fire  Ins.  Co.  v.  Sammons,  110  111.  166; 
Lyman,  v.  State  Mut.  Fire  Ins.  Co.,  14  Allen  (Mass.)  329;  Gardner 
V.  Standard  Ins.  Co.,  58  Mo.  App.  611;  Cbrisman  &  Sawyer  Bank- 
ing Co.  V.  Hartford  Fire  Ins.  Co.,  75  Mo.  App.  310;  GrifCey  v. 
New  York  Cent.  Ins.  Co.,  100  N.  Y.  417,  3  N.  E.  309,  53  Am.  Kep. 
202;  Planters'  Ins.  Co.  v.  Walker  Lodge  No.  19,  I.  O.  O.  F..  1  White 
&  W.  Civ.  Cas.  Ct.  App.  (Tex.)  §  758;  Continental  Ins.  Co.  v. 
Busby,  3  Willson,  Civ.  Cas.  Ct.  App.  (Tex.)  §  101;  John  R.  Davis 
Lumber  Co.  v.  Hartford  Fire  Ins.  Co.,  95  Wis.  226,  70  N.  W.  84, 
37  L.  K.  A.  131.    But  see  Bergson  y.  Builders'  Ins.  Co.,  38  Cal. 
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541,  where  a  notice  that  unless  the  premium  was  paid  the  company 
would  cancel  the  policy  on  the  following  day  was  held  to  be  suffi- 
cient 

However,  a  notice  from  the  agent  that  he  has  been  instructed  to 
recall  the  policy  is  a  sufficient  notice  of  present  cancellation  (Co- 
lonial Assur.  Co.  V.  National  Fire  Ins.  Co.,  110  111.  App.  471). 

A  notice  of  cancellation  is  ineffectual  unless  received  by  the  in- 
sured. 

Farnum  v.  Phenix  Ins.  Co.,  83  Cal.  246,  23  Pac.  869,  17  Am.  St  Rep. 
233;  American  Fire  Ins.  Co.  v.  Brooks,  83  Md.  22,  34  Atl.  373; 
Mullen  T.  Dorchester  Mut  Fire  Ins.  Co.,  121  Mass.  171. 

Therefore  a  policy  providing  for  its  cancellation  "by  giving  five 
days'  notice"  is  not  canceled  by  the  company  notifying  its  agent  to 
cancel  it,  where  the  insured  was  not  notified  for  12  days  thereafter 
and  until  after  loss  by  fire  (Yoshimi  v.  Fidelity  Fire  Ins.  Co.,  91  N. 
Y.  Supp.  393,  99  App.  Div.  69).  So  a  notice  sent  November  29th, 
and  not  received  until  Decmber  5th,  is  ineffectual  as  a  cancellation 
on  December  6th,  the  date  fixed  in  such  notice,  under  the  clause 
permitting  cancellation  on  five  days'  notice  (American  Fire  Ins.  Co. 
v.  Brooks,  83  Md.  22,  34  Atl.  373).  Similarly  a  notice  dated  July 
1st,  but  not  received  until  July  2d,  is  not  sufficient  to  cancel  as  of 
July  6th.  But  the  mistake  in  designating  the  five  days  does  not  im- 
pair the  sufficiency  of  the  notice  as  a  notice  of  cancellation  as  of  the 
day  when  the  period  expired  (Philadelphia  Linen  Co.  v.  Manhattan 
Fire  Ins.  Co.,  8  Pa.  Dist.  R.  261).  So,  where  seven  days'  notice  was 
provided  for,  if  the  notice  was  received  seven  days  before  the  loss, 
it  was  sufficient  as  a  cancellation,  though  not  received  seven  days 
before  the  date  fixed  therein  (Emmott  v.  Slater  Mut.  Fire  Ins.  Co.,  7 
R.  I.  562).  From  these  decisions  may  be  deduced  the  principle  that 
to  be  effective  as  a  cancellation  as  of  a  particular  date  the  notice 
must  allow  the  full  period  provided  by  the  policy  between  such 
date  and  the  date  the  notice  is  received  by  the  insured. 

This  principle  is  supported  by  Penn  Plate  Glass  Co.  v.  Spring  Gardeji 
Ins.  Co.,  189  Pa.  255,  42  Atl.  188,  69  Am.  St  Rep.  810;  Wicks  v. 
Scottish  Union  &  National  Ins.  Co.,  83  N.  W.  781,  107  Wis.  606: 
Chrisman  &  Sawyer  Banking  Co.  v.  Hartford  Fire  Ins.  Co.,  75 
Mo.  App.  310;  Partridge  v.  Milwaukee  Mechanics'  Ins.  Co.,  13 
App.  Div.  519,  43  N.  Y.  Supp.  632,  affirmed  without  opinion  162 
N.  Y.  597,  57  N.  E.  1119;  Healey  v.  Insurance  Co.  of  State  of 
Pennsylvania,  63  N.  Y.  Supp.  1055,  50  App.  Div.  327.  And  as  a 
necessary  corollary,  the  company  is  still  liable  if  the  loss  occurs 


NOTICE   OF  CANCELLATION.  2795 

before  the  expiration  of  the  period  specified  in  the  policy,  estimat- 
ing such  period  fi'om  the  time  the  notice  is  received  by  the  insured. 
But  see  Van  Wert  v.  St.  Paul  Fire  &  Marine  Ins.  Co.,  8  App.  Div. 
107,  40  N.  Y.  Supp.  463,  where  cancellation  was  for  nonpayment 
of  the  first  premium,  and  it  was  held  that  as  the  policy,  because 
of  such  nonpayment,  was  never  in  force,  five  days'  notice  was  not 
necessary. 

Though  under  the  provisions  of  the  policy  it  begins  and  ends  at 
noon,  it  will  not  be  assumed  that  days  ending  at  noon  were  con- 
templated as  the  basis  of  all  computations  of  time  under  the  policy. 
Consequently,  in  computing  time  under  a  notice  of  cancellation,  the 
ordinary  rule  of  excluding  the  first  day  and  regarding  the  days  as 
beginning  and  ending  at  midnight  will  be  applied  (Penn  Plate  Glass 
Co.  V.  Spring  Garden  Ins.  Co.,  189  Pa.  255,  42  Atl.  138,  69  Am.  St. 
Rep.  810). 

The  provision  for  five  days'  notice  seems  to  be  based  on  the  theory 
that  a  reasonable  time  must  be  allowed  the  insured  to  replace  the 
canceled  policies,  so  that  he  will  not  be  left  without  insurance 
(Emmott  v.  Slater  Mut.  Fire  Ins.  Co.,  7  R.  I.  562).  So  it  has  been 
held  that  even  where  the  policy  provides  for  cancellation  on  notice 
or  at  any  time,  no  specific  period  of  notice  being  prescribed,  the  in- 
sured is  entitled  to  a  reasonable  time  to  procure  other  insurance. 

Chadbourne  v.  German-American  Ins.  Co.  (C.  C.)  31  Fed.  533  (where 
it  was  said  to  be  a  question  for  the  jury);  McLean  v.  Republic 
Fire  Ins.  Co.,  3  Lans.  (N.  Y.)  421;  Karelsen  v.  Sun  Fire  Office,  48 
Hun,  621,   1  N.   Y.   Supp.  387. 

The  New  York  cases  have,  however,  been  modified,  if  not  prac- 
tically overruled,  in  Lipman  v.  Niagara  Fire  Ins.  Co.,  121  N.  Y  454, 
24  N.  E.  699,  8  L.  R.  A.  719,  reversing  48  Hun,  503,  1  N.  Y  Supp  384, 
where  it  was  held  that  if  the  policy  so  provides  it  may  be  terminated 
at  once  by  a  notice  given  in  good  faith,  if  there  is  no  provision  for 
a  continuance  for  a  reasonable  time  after  notice.  It  is  worthy  of 
note,  however,  that  in  this  case  no  premium  had  been  paid,  and  the 
case  falls  therefore  in  the  same  category  as  the  Van  Wert  Case,  to 
which  reference  has  been  made.  It  is  proper  to  note,  too,  that  in 
the  Karelsen  Case  there  was  a  conflict  of  evidence  as  to  whether  the 
notice,  which  was  conceded  to  have  been  given  on  the  very  day  of 
the  fire,  was  given  before  or  after  the  fire  began,  and  it  was  there- 
fore held  by  the  Court  of  Appeals  (122  N.  Y.  545,  25  N.  E.  921)  that 
it  was  proper  to  refuse  to  instruct  the  jury  that  if  notice  v/as  given 
on  the  day  of  the  fire  such  notice  would  terminate  the  risk,  since 
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such  instruction  took  from  the  jury  the  decision  as  to  the  hour  when 
the  notice  was  given. 

(e)  Person  to  -whom  notice  mnst  he  given. 

In  determining  to  whom  notice  must  be  given,  the  general  prin- 
ciple is  that  the  notice  must  be  given  to  the  person  upon  whom, 
rests  the  obligation  to  pay  the  premium  (Farnum  v.  Phoenix  Ins. 
Co.,  83  Cal.  246,  23  Pac.  869,  17  Am.  St.  Rep.  233),  consequently 
notice  must  usually  be  given  to  the  insured ;  but  it  is  obvious  that 
notice  may  be  given  to  one  whom  the  insured  has  duly  authorized  ta 
receive  it  (Von  Wien  v.  Scottish  Union  &  Nat.  Ins.  Co.,  54  N.  Y. 
Super.  Ct.  276).  An  employe  who  keeps  a  record  of  the  insurance 
policies  belonging  to  the  insured  is  not  necessarily  one  to  whom 
notice  of  cancellation  may  be  given  (Edwards  v.  Sun  Ins.  Co.,  73 
S.  W.  886,  100  Mo.  App.  695),  but  whether  he  has  authority  is  a 
question  for  the  jury.  So  if  there  is  evidence  from  which  the  jury 
may  infer  that  insured's  husband  was  her  general  agent,  and  that 
his  agency  extended  to  matters  of  insurance,  notice  to  him  is  suffi- 
cient to  effect  a  cancellation. 

Trundle  v.  Providence  WasWngton  Ins.  Co.,  54  Mo.  App.  188;  Dickert 
v.  Farmers'  Mut  Assur.  Ass'n,  52  S.  C.  412,  29  S.  E.  786. 

(f)  Same — Notice  to  insurance  agent  or  broker. 

Since  notice  must  be  given  to  the  insured  or  to  his  duly  authorized 
agent,  it  is  obvious  that  a  notice  to  the  agent  of  the  insurance  com- 
pany is  not  sufficient  to  effect  a  cancellation  of  the  policy. 

British  America  Assur.  Co.  v.  Cooper,  26  Colo.  452,  58  Pac.  592;  London 
&  Lancashire  Fire  Ins.  Co.  v.  Turnbull,  86  Ky.  230,  5  S.  W.  542, 
9  Ky.  Law  Rep.  544;  Edwards  v.  Smi  Ins.  Co.,  73  S.  W.  886,  101 
Mo.  App.  45;  Partridge  v.  Milwaukee  Mechanics'  Ins.  Co.,  43  N. 
Y.  Supp.  632,  13  App.  Dlv.  519,  affirmed  without  opinion  162  N.  Y. 
597,  57  N.  E.  1119;  Body  v.  Hartford  Fire  Ins.  Co.,  63  Wis.  157, 
23  N.  W.  132. 

Even  where  the  policy  provides  that  it  may  be  terminated  by  giv- 
ing notice  to  the  person  who  may  have  procured  the  insurance  to 
be  taken,  such  provision  does  not  apply  where  the  person  who 
procured  the  insurance  was  the  agent  of  the  company  to  issue  the 
policy  (Niagara  Fire  Ins.  Co.  v.  Raden,  87  Ala.  311,  5  South.  876, 
13  Am.  St.  Rep.  36).  The  provision,  if  susceptible  of  such  a  con- 
struction, would  be  contrary  to  public  policy.  It  does  not  affect  the 
rule  that  the  agent  is,  for  some  purposes,  the  agent  of  the  insured 
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{The  Petersburg  Savings  &  Ins.  Co.  v.  The  Manhattan  Fire  Ins. 
■Co.,  66  Ga.  446),  as,  for  instance,  his  agent  to  supervise  the  building 
insured  (British  America  Assur.  Co.  v.  Cooper,  26  Colo.  452,  58 
Pac.  592).  Such  an  agency  raises  no  presumption  of  authority  to 
receive  notice  of  cancellation  (Lancashire  Ins.  Co.  v.  Nill,  114  Pa. 
248,  6  Atl.  43),  nor  does  the  mere  possession  of  the  policy  by  the 
agent  confer  on  him  authority  to  receive  notice  of  cancellation. 

British  America  Assur.  Co.  v.  Cooper,  58  Pac.  592,  26  Colo.  452;  Ger- 
man Ins.  Co.  V.  Rounds,  35  Neb.  752,  53  N.  W.  660. 

Even  where  the  insured  surrenders  the  policy  to  the  agent,  un- 
derstanding that  it  might  be  canceled,  and  to  enable  the  agent  to 
reinsure  in  case  of  cancellation,  such  agent  does  not  become  in- 
sured's agent,  so  as  to  make  notice  to  him  of  cancellation  sufficient 
(Mallory  v.  Ohio  Farmers'  Ins.  Co.,  90  Mich.  112,  51  N.  W.  188). 

The  usual  and  more  important  phase  of  the  question  arises  where 
the  notice  is  given  to  the  broker  who  was  employed  to  procure  the 
insurance.  As  a  general  rule,  an  agency  to  procure  insurance  is 
not,  as  a  matter  of  law,  presiuned  to  continue  for  the  purpose  of  can- 
celing the  insurance  procured,  or  of  receiving  notice  of  such  can- 
cellation. (Broadwater  v.  Lion  Fire  Ins.  Co.,  34  Minn.  465,  26  N.  W. 
455.)  Such  an  agency  terminates  when  the  insurance  is  procured, 
and  the  policy  delivered  to  the  principal  (Niagara  Fire  Ins.  Co.  v. 
Raden,  87  Ala.  311,  6  South.  876,  13  Am.  St.  Rep.  36). 

These  principles  are  supported  by  Adams  v.  Manufacturers'  &  Build- 
ers' Fire  Ins.  Co.  (C.  C.)  17  Fed.  630;  White  v.  Insurance  Co.  of 
New  York  (O.  C.)  93  Fed.  161;  Kerr  v.  Milwaukee  Mechanics' 
Ins.  Co.,  117  Fed.  442,  54  C.  O.  A.  616;  Farnum  v.  Phtenix  Ins. 
Co.,  83  Cal.  246,  23  Pac.  869,  17  Am.  St.  Rep.  233;  Quong  Tue 
Sing  V.  Anglo-Nevada  Assur.  Corp.,  86  Cal.  566,  25  Pac.  58,  10  L. 
R.  A.  144;  British  America  Assur.  Co.  v.  Cooper,  6  Colo.  App.  25, 
40  Pac.  147;  Id.,  26  Colo.  452,  58  Pac.  592;  Shawnee  Fire  Ins.  Co. 
V.  Bayha,  8  Kan.  App.  169,  55  Pac.  474;  Merchants'  Ins.  Co.  v. 
Shults,  8  Kan.  App.  798,  57  Pac.  306;  Wilson  v.  New  Hampshire 
Fire  Ins.  Co.,  140  Mass.  210,  5  N.  E.  818;  Snedicor  v.  Citizens' 
Ins.  Co.,  106  Mich.  83,  64  N.  W.  35;  Rothschild  v.  American  Cent. 
Ins.  Co.,  5  Mo.  App.  596,  affirmed  74  Mo.  41,  41  Am.  Rep.  303; 
McCartney  v.  State  Ins.  Co.,  45  Mo.  App.  373;  Gardner  v.  Stand- 
ard Ins.  Co.,  58  Mo.  App.  611;  Von  Wein  v.  Scottish  Union  &  Na- 
tional Ins.  Co.,  52  N.  Y.  Super.  Ct.  490;  Hodge  v.  Security  Ins. 
Co.,  33  Hun  (N.  Y.)  583;  Healy  v.  Insurance  Co.  of  State  of 
Pennsylvania,  63  N.  Y.  Supp.  1055,  50  App.  Div.  327;  Johnson  v. 
North  British  &  Mercantile  Ins.  Co.,  66  Ohio  St.  6,  63  N.  B.  610; 
Martin  v.  Palatine  Ins.  Co..  106  Tenn.  523,  61  S.  W.  1024;    East 
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Texas  Fire  Ins.  Co.  v.  Blum,  76  Tex.  653,  13  S.  W.  572;  Body  v. 
Hartford  Fire  Ins.  Co.,  63  Wis.  157,  23  N.  W.  132;  John  R.  Davis 
Lumber  Co.  v.  Hartford  Fire  Ins.  Co.,  95  Wis.  226,  70  N.  W.  84, 
37  L.  R.  A.  131. 

It  may  be  regarded  as  a  well-established  principle,  also,  that  evi- 
dence of  a  local  usage  or  custom  to  give  notice  to  the  person  pro- 
curing the  insurance  is  insufficient  to  bind  the  insured  by  notice  so 
given. 

The  leading  case  Is  Grace  v.  American  Cent.  Ins.  Co.,  109  XT.  S.  278, 
3  Sup.  Ct.  207,  27  L.  Ed.  932,  reversing  10  Fed.  Cas.  891.  Refer- 
ence may  also  be  made  to  Adams  v.  Manufacturers'  ^&  Builders' 
Fire  Ins.  Co.  (C.  C.)  17  Fed.  630;  Hodge  v.  Security  Ins.  Co.,  33 
Hun  (N.  Y.)  583;  Mutual  Assur.  Soc.  of  Virginia  v.  Scottish  Union 
&  National  Ins.  Co.,  84  Va.  116,  4  S.  E.  178,  10  Am.  St.  Rep.  819. 

The  broad  rule  must,  however,  be  modified  if  the  agency  is  a  gen- 
eral one,  and  not  merely  a  special  agency  for  that  particular  policy. 
A  notice  canceling  a  policy  given  to  a  broker  employed  generally  to 
look  after  all  of  the  policy  holder's  insurance  business,  and  who  has 
exercised  such  employment  continuously  for  a  considerable  period, 
is  sufficient.  This  is  the  principle  underlying  the  leading  case  of 
Stone  V.  Franklin  Ins.  Co.,  105  N.  Y.  543,  12  N.  E.  45,  and  it  has 
been  approved  and  followed  in  numerous  well-considered  cases. 

Reference  may  be  made  to  White  v.  Insm'ance  Co.  of  New  York  (C. 
O.)  93  Fed.  161;  Parker  &  Young  Mfg.  Co.  v.  Exchange  Ins.  Co., 
166  Mass.  484,  44  N.  B.  614;  Faulkner  v.  Manchester  Fire  Assur. 
Co.,  171  Mass.  349,  50  N.  E.  529;  Buick  v.  Mechanics'  Ins.  Co., 
103  Mich.  75,  61  N.  W.  337;  Kooistra  v.  Rockford  Ins.  Co.,  122 
Mich.  626,  81  N.  W.  568;  Edwards  v.  Home  Ins.  Co.,  100  Mo.  App. 
695,  73  S.  W.  881;  Standard  Oil  Co.  v.  Triumph  Ins.  Co.,  64  N. 
Y.  85;  Karelsen  v.  Sun  Fire  Office,  122  N.  Y.  545,  25  N.  E.  921, 
affirming  48  Hun,  621,  1  N.  Y.  Supp.  387;  Johnson  v.  North  British 
&  Mercantile  Ins.  Co.,  66  Ohio  St.  6,  63  N.  E.  610;  John  R.  Davis 
Lumber  Co.  v.  Hartford  Fire  Ins.  Co.,  95  Wis.  226,  70  N.  W.  84,-37 
L.  B.  A.  131. 

In  another  leading  case  (Hartford  Fire  Ins.  Co.  v.  Reynolds,  36 
Mich.  502)  the  rule  thus  laid  down  was  said  to  apply  even  where  the 
insurance  agent  acts  as  broker  for  the  insured,  and  especially  where 
he  exercises  his  own  discretion  in  selecting  the  companies  among 
which  the  risk  is  to  be  distributed  (Dibble  v.  Northern  Assur.  Co., 
70  Mich.  1,  37  N.  W.  704,  14  Am.  St.  Rep.  470).  So,  where  the  in- 
sured employed  an  insurance  agent  to  keep  certain  property  con- 
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tinually  insured  for  a  certain  amount,  part  of  the  insurance  being 
taken  in  companies  represented  by  the  agent,  and  part  through 
other  companies  (Schauer  v.  Queen  Ins.  Co.  of  America,  88  Wis. 
561,  60  N.  W.  994),  such  agent  must  be  regarded  as  a  broker,  and 
authorized  to  receive  for  the  insured  notices  of  cancellation. 

The  provisions  of  the  policy  may  also  modify  the  rule.  Thus, 
where  a  policy  contains  the  provision  that  the  insurance  may  be 
terminated  at  any  time,  "on  giving  notice  to  that  effect  to  the  in- 
sured, or  to  the  person  who  may  have  procured  this  insurance  to 
be  taken,"  notice  to  the  brokers  who  procured  the  insurance  is 
effectual  to  cancel  the  policy  (Lipman  v.  Niagara  Fire  Ins.  Co.,  121 
N.  Y.  454,  24  N.  E.  699,  8  L.  R.  A.  719,  reversing  1  N.  Y.  Supp.  384, 
48  Hun,  503).  So,  notice  to  the  broker  is  sufficient  when  the 
policy  provides  for  notice  of  cancellation  to  the  insured  or  his  rep- 
resentatives (Royal  Ins.  Co.  v.  Wight,  55  Fed.  455,  5  C.  C.  A.  200, 
3  U.  S.  App.  582,  reversing  [C.  C]  53  Fed.  340). 

The  most  important  phase  of  the  question  as  to  the  effect  of  pro- 
visions of  the  contract  is  presented  by  those  policies  in  which  there 
is  a  recital  that  any  person  other  than  the  insured,  who  may  have 
procured  the  insurance  to  be  taken,  shall  be  deemed  the  agent  of 
the  insured,  and  not  of  the  company,  in  any  transactions  relating  to 
the  insurance.  That  such  a  provision  cannot  be  construed  to  mean 
that  such  person  shall  be  the  agent  to  receive  notice  of  the  termina- 
tion of  the  insurance  was  indeed  asserted  in  White  v.  Connecticut 
Fire  Ins.  Co.,  120  Mass.  330.  The  effect  of  the  provision  was,  how- 
ever, carefully  considered  and  fully  discussed  in  the  leading  case  of 
Grace  v.  American  Cent.  Ins.  Co.,  109  U.  S.  278,  3  Sup.  Ct.  207,  27 
L,.  Ed.  932,  reversing  10  Fed.  Cas.  891,  and  the  court  arrived  at  the 
conclusion  that  the  words  of  this  provision  in  their  natural  and 
ordinary  signification  import  nothing  more  than  that  the  person  ob- 
taining the  insurance  was  to  be  deemed  the  agent  of  the  insured  in 
all  matters  immediately  connected  with  the  procurement  of  the  pol- 
icy. When  the  contract  was  consummated  by  the  delivery  of  the 
policy,  he  ceased  to  be  the  agent  of  the  insured,  if  his  employment 
was  solely  to  procure  the  insurance. 

This  doctrine  is  also  the  governing  principle  In  Adams  v.  Manufactur- 
ers' &  Builders'  Fire  Ins.  Co.  (C.  0.)  17  Fed.  630;  Kehler  v.  New 
Orleans  Ins.  Co.  (C.  C.)  23  Fed.  709;  Hermann  v.  Niagara  Fire 
Ins.  Co.,  100  N.  Y.  411,  3  N.  E.  341,  53  Am.  Rep.  197;  Mutual  As- 
sur.  Sec.  of  Virginia  v.  Scottish  Union  &  National  Ins.  Co.,  84  Va. 
116,  4  S.  B.  178,  10  Am.  St.  Rep.  819.  The  same  principle  governed 
Indiana  Ins.  Co.  v.  Hartwell,  lOO  Ind.  566,  where  it  was  said  that 
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the  question  -whether  an  insurance  agent  is  to  be  deemed  an  agent 
of  the  Insured  to  whom  notice  of  cancellation  of  the  policy  may 
be  given  depends  on  the  facts,  not  on  the  stipulations  in  the  policy. 
See,  also,  First  National  Fire  Ins.  Co.  v.  Isett,  11  Wkly.  Notes  Gas. 
(Pa.)  558.      ■ 

The  only  contrary  decision  is  Newark  Fire  Ins.  Co.  v.  Sammons,  11 
111.  App.  230.  It  is  true  that  some  stress  was  laid  on  this  provision 
of  the  policy  in  Karelsen  v.  Sun  Fire  Office,  122  N.  Y.  545,  25  N. 
E.  921,  but  the  case  was  distinguished  from  the  Hermann  Case, 
on  the  ground  that  in  the  present  case  there  was  a  continuous 
agency. 

(g)   Same — Mortgagor  and  mortgagee. 

It  has  been  held  in  IHinois  that  notice  to  the  mortgagee  is  not 
sufficient  to  cancel  a  policy  as  to  the  mortgagor  (Hartford  Fire  Ins.< 
Co.  V.  Peterson,  209  111.  112,  70  N.  E.  757).  So,  where  a  policy 
issued  to  a  mortgagor,  who  gave  his  obligation  for  the  premiums, 
and  made  payable  to  a  mortgagee,  recited  that  it  might  be  ter- 
minated at  any  time  on  notice,  and  subsequently  the  policy  was  con- 
firmed to  the  mortgagee  as  owner,  payable  to  a  third  person,  a  new 
mortgagee  (Chadbourne  v.  German- American  Ins.  Co.  [C.  C]  31 
Fed.  533),  cancellation  could  be  effected  only  by  notice  to  the  orig- 
inal mortgagor,  who  alone  was  under  any  obligation  to  pay  the 
premium.  It  is  not  necessary  to  a  valid  cancellation  as  to  the  in- 
sured that  the  policy  should  also  be  canceled  as  to  the  mortgagee. 
Consequently,  notice  to  such  mortgagee  is  not  necessary  to  effect  a 
cancellation  as  to  the  mortgagor  (Shawnee  Fire  Ins.  Co.  v.  Bayha, 
8  Kan.  App.  169,  55  Pac.  474).  Notice  to  a  pledgee  is  not  sufficient 
to  cancel  a  policy  as  to  the  pledgor  (Edwards  v.  Sun  Ins.  Co.,  73 
S.  W.  886, 101  Mo.  App.  45) ;  but  it  was  held  in  the  same  case  that, 
where  the  policy  was  pledged  as  additional  security  to  a  deed  of 
trust,  notice  of  cancellation  to  the  trustee  was  unnecessary. 

If  a  policy  issued  to  the  owner  is  made  payable  to  a  mortgagee, 
it  cannot  be  canceled  as  to  him  by  a  notice  to  the  mortgagor  (Lat- 
tan  V.  Royal  Ins.  Co.,  45  N.  J.  Law  453).  Where  the  policy  pro- 
vided for  notice  to  the  insured  or  his  representative,  it  was  held 
(Mueller  v.  South  Side  Fire  Ins.  Co.,  87  Pa.  399)  that  the  mort- 
gagee to  whom  the  loss  was  made  payable  was  the  insured's  repre- 
sentative, within  the  meaning  of  the  policy,  and  notice  to  him  was 
sufficient.  So,  where  the  policy  provided  that  notice  might  be  given 
to  the  mortgagee,  notice  to  him  was  sufficient  to  cancel  the  policy  as 
to  the  mortgagor  (Burris  v.  Phoenix  Ins.  Co.,  65  Mo.  App.  157). 
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(h)    Necessity  of  repayment  of  unearned  premiam. 

Though,  in  the  absence  of  a  provision  to  that  effect,  a  repayment 
of  the  unearned  premium  is  not  necessary  as  a  condition  precedent 
to  cancellation  (Phoenix  Mut.  Fire  Ins.  Co.  v.  Brecheisen,  50  Ohio 
St.  542,  35  N.  E.  53),  the  policy  usually  provides  for  the  refunding 
of  a  ratable  proportion  of  the  premium  for  the  unexpired  term  on 
cancellation.  The  general  rule  is  that  under  such  a  provision,  un- 
less Mvaived,  the  repayment  of  such  proportion  of  the  premium  is 
essential  to  a  valid  cancellation,  and  notice  without  such  repayment 
or  a  tender  of  the  amount  is  ineffectual. 

The  general  rule  is  asserted  In  Eimkle  v.  Citizens'  Ins.  Co.  (C.  C.) 
6  Fed.  143;  Mohr  &  Mohr  Distilling  Co.  v.  Ohio  Ins.  Co.  (0.  C.) 
13  Fed.  74;  Mtna.  Ins.  Co.  v.  Rosenberg,  62  Ark.  507,  36  S.  W. 
908;  HoUingsworth  v.  Germania  Ins.  Co.,  45  Ga.  294,  12  Am.  Rep. 
579;  Peoria  Marine  &  Fire  Ins.  Co.  v.  Botto,  47  111.  516;  iEtna 
Ins.  Co.  V. -Maguire,  51  III.  342;  Peterson  v.  Hartford  Fire  Ins. 
Co.,  87  111.  App.  567;  Manlove  v.  Commercial  Mut.  Fire  Ins.  Co., 
47  Kan.  309,  27  Pac.  979;  White  v.  Connecticut  Fire  Ins.  Co.,  120 
Mass.  330;  Home  Ins.  Co.  v.  Curtis,  32  Mich.  402;  Lattan  v.  Royal 
Ins.  Co.,  45  N.  J.  Law,  453;  "Van  Valkenburgh  v.  Lenox  Fire  Ins. 
Co.,  51  N.  Y.  465;  Griffey  t.  New  York  Cent.  Ins.  Co.,  100  N.  Y. 
417,  3  N.  B.  309,  53  Am.  Rep.  202;  Tisdell  v.  New  Hampshire  Fire 
Ins.  Co.,  11  Misc.  Rep.  20,  32  N.  Y.  Supp.  166,  affirmed  in  155  N. 
Y.  153,  49  N.  B.  664,  40  L.  R.  A.  765;  Hathom  v.  Germania  Ins. 
Co.,  55  Barb.  (N.  Y.)  28;  Brown  v.  Commonwealth  Mut.  Ins.  Co., 
41  Pa.  187;  Home  Ins.  Co.  v.  Tighe,  11  Wkly.  Notes  Cas.  (Pa.) 
15;  First  Nat.  Fire  Ins.  Co.  v.  Isett,  11  Wkly.  Notes  Cas.  (Pa.) 
558;  Philadelphia  Linen  Co.  v.  Manhattan  Fire  Ins.  Co.,  8  Pa.  Dist. 
R.  (Pa.)  261;  Planters'  Ins.  Co.  v.  Walker  Lodge,  No.  19,  I.  O. 
O.  F.,  1  White  &  W.  Civ.  Cas.  Ct  App.  (Tex.)  §  758;  Continental 
Ins.  Co.  V.  Busby,  3  Willson,  Civ.  Cas.  Ct.  App.  (Tex.)  §  101;  Hart- 
ford Fire  Ins.  Co.  v.  Cameron,  18  Tex.  Civ.  App.  237,  45  S.  W.  158. 

But  see  Selzer  v.  German  Fire  Ins.  Co.,  14  Pa.  Co.  Ct.  K.  32,  where 
it-  was  held  that  in  an  action  to  recover  premiums  on  policies  can- 
celed by  the  insurer  the  statement  must  show  a  promise  by  defend- 
ant to  return  the  premiums. 

The  notice  of  cancellation  and  the  tender  of  the  unearned  pre- 
mium must  be  simultaneous  (Continental  Ins.  Co.  v.  Busby,  3  Will- 
son,  Civ.  Cas.  Ct.  App.  [Tex.]  §  101) ;  that  is  to  say,  there  must  be 
an  actual  repayment  or  tender;  a  mere  promise  to  pay,  or  request 
to  call  for  the  amount  due,  or  notice  that  the  money  is  subject  to 
insured's  order,  being  insufScient. 

Reference  may  be  made  to  Runkle  v.  Citizens'  Ins.  Co.  (0.  O.)  6  Fed. 
143;   Mohr  &  Mohr  Distilling  Co.  v.  Ohio  Ins.  Co.  (C.  C.)  13  Fed. 
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74;  Hollingsworth  v.  Germania  Ins.  Co.,  45  Ga.  294,  12  Am.  Rep. 
579;  JEtna  Ins.  Co.  v.  Maguire,  51  111.  342;  Van  Valkenburgh  v. 
Lenox  Fire  Ins.  Co.,  51  N.  Y.  465;  Home  Ins.  Co.  v.  Tighe,  11 
Wldy.  Notes  Cas.  (Pa.)  15;  Franklin  Fire  Ins.  Co.  v.  Massey,  33 
Pa.  221;  First  Nat.  Fire  Ins.  Co.  v.  Isett,  11  Wkly.  Notes  Cas. 
558;  Planters'  Ins.  Co.  v.  Walker  Lodge,  No.  19,  I.  O.  O.  F.,  1  White 
&  W.  Civ.  Cas.  Ct.  App.  (Tex.)  §  758. 

Thus,  it  is  not  sufficient  that  the  broker,  through  whom  the  in- 
surance was  procured,  was  directed  to  charge  the  insurer  with  the 
amount  of  the  unearned  premium  (Indiana  Ins.  Co.  v.  Hartwell, 
100  Ind.  566).  Nor  was  it  sufficient  that  the  company  credited  the 
insured  with  the  amount  of  the  unearned  premium  on  other  de- 
mands against  him  (Lattan  v.  Royal  Ins.  Co.,  45  N.  J.  Law,  453). 
The  giving  of  a  duebill  is  not  such  a  payment  as  will  render  the 
attempted  cancellation  effectual  (Home  Ins.  Co., v.  Tighe,  11  Wkly. 
Notes  Cas.  [Pa.]  15).  It  will,  however,  be  sufficient  if  the  agent,  un- 
der the  direction  of  the  insured  to  procured  other  insurance,  ap- 
plies the  amount  of  unearned  premium  to  the  purchase  of  such 
other  insurance. 

Hillock  V.  Traders'  Ins.  Co.,  54  Mich.  531,  20  N.  W.  571;  Ackerson  v. 
Svea  Assnr.  Co.,  75  Minn.  135,  77  N.  W.  419.  In  this  connection 
see  also  Peterson  v.  Herber,  75  Minn.  133,  77  N.  W.  418.  It  Is 
sufficient  payment  if  the  broker  retains  the  unearned  premium 
to  reimburse  him  for  premiums  advanced  on  behalf  of  the  insured. 
Miller  v.  Home  Ins.  Co.  (N.  J.  Sup.)  58  Atl.  98. 

On  the  other  hand  it  has  been  held  (Quong  Tue  Sing  v.  Anglo- 
Nevada  Assur.  Corp.,  86  Cal.  566,  25  Pac.  58,  10  L.  R.  A.  144)  that 
a  policy  is  not  canceled  by  a  notice  to  the  broker  procuring  the 
insurance  that  the  policy  has  been  canceled  and  the  payment  to  him 
of  a  part  only  of  the  unearned  premium,  delivering  to  him  a  policy 
in  another  company  for  one-half  of  the  original  risk.  Indeed,  the 
general  rule  is  that  under  the  provision  calling  for  a  return  of  the 
unearned  premium  on  cancellation  the  whole  of  the  ratable  propor- 
tion must  be  refunded,  and  the  payment  of  a  less  siun  will  not  ter- 
minate the  insurance  (Van  Valkenburgh  v.  Lenox  Fire  Ins.  Co.,  51 
N.  Y.  465).  Of  course,  the  insured  may  agree  to  take  less  than 
the  ratable  proportion,  and  proof  of  the  acceptance  of  a  less  amount 
is  sufficient  to  show  a  valid  cancellation  (JEtna  Ins.  Co.  v.  Weis- 
singer,  91  Ind.  297). 

It  is  to  the  insured,  or  his  duly  authorized  agent,  that  the  un- 
earned premium  must  be  paid  or  tendered  (Vanderslice  v.  Royal 
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Ins.  Co.,  9  Pa.  Super.  Ct.  233,  43  Wkly.  Notes  Cas.  [Pa.]  381). 
Consequently,  if  the  policy  is  payable  to  a  mortgagee,  though  no- 
tice to  him  is  necessary  to  cancel  the  policy  as  to  him,  he  has  no 
claim  on  the  proportion  of  the  premium  to  be  returned,  and  the  re- 
payment must  be  made  to  the  mortgagor  to  effect  a  cancellation 
(Lattan  v.  Royal  Ins.  Co.,  45  N.  J.  Law,  453).  Moreover,  to  be 
effective,  the  tender  must  be  made  for  cancellation,  and  a  tender, 
with  a  demand  for  a  surrender  of  the  policy,  for  the  purpose  of 
rescission  from  the  inception  of  the  contract,  does  not  bind  the  in- 
sured (John  R.  Davis  Lumber  Co.  v.  Hartford  Fire  Ins.  Co.,  95 
Wis.  226,  70  N.  W.  84,  37  L.  R.  A.  131). 

(i)   Same — Fremium  not  paid  or  paid  by  note. 

An  actual  return  of  the  premium  is  of  course  not  necessary  when 
the  premium  was  in  fact  never  paid,  though  credit  therefor  may  have 
been  given. 

Bergson  v.  Builders'  Ins.  Co.,  38  Cal.  541;  Von  Wein  v.  Scottish  Union 
&  National  Ins.  Co.,  52  N.'  Y.  Super.  Ct.  490;  Van  Wert  v.  St.  Paul 
Fire  &  Marine  Ins.  Co.,  8  App.  Div.  107,  40  N.  Y.  Supp.  463;  Stone 
V.  Franklin  Ins.  Co.,  105  N.  Y.  543,  12  N.  E.  45,  affirming  34  Hun, 
633;  Springfield  Fire  &  Marine  Ins.  Co.  v.  McKinnon,  59  Tex.  507. 
And  especially  will  this  rule  prevail  when  the  amount  advanced 
by  the  agent  was  not  sufficient  to  keep  the  policy  in  force  until 
the  loss  occurred.  Hamburg-Bremen  Fire  Ins.  Co.  v.  Browning, 
102  Va.  890,  48  S.  B.  2. 

The  fact  that  the  receipt  of  the  premium  was  acknowledged  in 
the  policy  does  not  change  the  rule  (Mississippi  Valley  Manufac- 
turers' Mut.  Ins.  Co.  V.  Bermond,  45  111.  App.  22).  While  such 
acknowledgment  might  prevent  a  forfeiture  for  nonpayment,  it  does 
not  affect  the  right  of  the  company  to  cancel  the  policy. 

So,  too,  it  is  obvious  that  when  the  premium  has  been  paid  by 
note,  which  is  unpaid,  an  actual  refunding  of  the  unearned  premium 
is  unnecessary  (Mueller  v.  South  Side  Fire  Ins.  Co.,  87  Pa.  399). 
It  is  said  in  National  Ins.  Co.  v.  Irwin,  12  Ohio  Dec.  714,  that  it  is 
sufficient  if  the  proper  amount  is  credited  on  the  note.  Even  this 
was,  however,  held  to  be  unnecessary  in  Little  v.  Insurance  Co., 
38  Ohio  St.  110,  as  it  was  held  that  the  credit  could  be  adjusted, 
no  matter  into  whose  hands  the  note  might  fall.  In  Phoenix  Mut. 
Fire  Ins.  Co.  v.  Brecheisen,  50  Ohio  St.  542,  35  N.  E.  53,  the  policy 
did  not  provide  for  a  return  of  the  premium  as  a  condition  precedent 
to  cancellation,  but  merely  that  when  the  insured  paid  the  propor- 
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tion  of  losses  and  expenses  due  to  the  company  under  the  policy  at 
the  date  of  cancellation  the  premium  note  would  be  surrendered. 
Under  such  provision  no  actual  repayment  or  tender  of  the  pre- 
mium is  necessary. 

It  was,  however,  held  in  Chadbourne  v.  German-American  Ins. 
Co.  (C.  C.)  31  Fed.  533,  where  a  note  had  been  given  for  the  pre- 
mium, that  a  surrender  of  the  obligation  was  essential.  And  it 
has  also  been  held  in  Texas  (Phoenix  Assur.  Co.  of  London  v.  Hun- 
ger Improved  Cotton  Mach.  Mfg.  Co.,  92  Tex.  297,  i9  S.  W.  222,  af- 
firming [Tex.  Civ.  App.]  49  S.  W.  271)  that  where  the  note  was  tak- 
en by  the  agent,  he  paying  the  premium  to  the  company  in  cash,  an 
actual  refunding  of  the  premium  wa§  necessary  to  effect  a  cancel- 
lation. 

(j)    Same — Necessity  of  snrrender  of  policy  as  condition  precedent  to 
repayment. 

The  condition  in  the  standard  policy  declares  that  on  cancella- 
tion the  unearned  portion  of  the  premium  shall  be  returned  "on 
surrender  of  the  policy.".  The  question  has  arisen  in  several  cases, 
notably  in  New  York,  whether,  in  view  of  this  provision,  actual  pay- 
ment is  a  condition  precedent.  The  question  seems  to  have  been 
first  raised  in  Nitsch  v.  American  Central  Ins.  Co.,  152  N.  Y.  635, 
46  N.  E.  1149,  affirming  83  Hun,  614,  31  N.  Y.  Supp.  1131.  There 
is  no  opinion  in  the  report  of  the  case  either  in  the  Supreme  Court 
or  the  Court  of  Appeals,  but  from  the  comment  on  the  case  in  Tis- 
dell  v.  New  Hampshire  Fire  Ins.  Co.,  155  N.  Y.  163,  49  N.  E.  664, 
40  L.  R.  A.  765,  it  appears  that  the  question  presented  was  whether 
the  provision  of  the  New  York  policy,  relating  to  cancellation  at 
the  instance  of  the  company,  requires  that  in  addition  to  giving  the 
five  days'  notice  tlie  company  must  return  or  tender  the  unearned 
premium  in  order  to  effect  a  cancellation,  the  decision  of  the  court 
being  that  such  repayment  or  tender  was  necessary.  In  the  dis- 
senting opinion  in  the  Tisdell  Case  it  is,  however,  insisted  that  the 
real  issue  in  the  Nitsch  Case  was  one  of  waiver  of  the  cancellation 
by  the  company,  and  that  the  affirmance  of  the  judgment  for  plain- 
tiff was  based  on  that  ground.  The  Nitsch  Case  was,  however,  fol- 
lowed in  Tisdell  v.  New  Hampshire  Fire  Ins.  Co.,  11  Misc.  Rep. 
20,  32  N.  Y.  Supp.  166,  subsequently  affirmed  by  the  Court  of  Ap- 
peals (155  N.  Y.  163, 49  N.  E.  664, 40  L.  R.  A.  765). 

Prior  to  the  affirmance  of  the  Tisdell  Case  by  the  Court  of  Appeals 
the  question  was  raised  in  the  Supreme  Court,  appellate  division, 
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for  the  first  department.  In  Walthear  v.  Pennsylvania  Fire  Ins. 
Co.,  2  App.  Div.  328,  37  N.  Y.  Supp.  857,  the  court  held  that,  in 
view  of  the  provision  that  the  unearned  premium  shall  be  returned 
"on  surrender  of  the  policy,"  a  notice  to  the  insured  that  the  pre- 
mium is  held  subject  to  his  order  and  the  surrender  of  the  policy 
is  a  sufficient  tender.  The  court  construed  the  Nitsch  Case  as 
deciding,  at  most,  that  there  must  be  either  actual  return  or  an  offer 
to  return,  and  regarded  the  offer  in  the  present  case  as  sufficient, 
distinguishing  the  Nitsch  Case  on  the  ground  that  there  was  not 
even  such  an  offer  in  that  case.  The  offer  in  the  Tisdell  Case,  how- 
ever, was  as  definite  as  that  in  the  Walthear  Case,  but  no  attempt  is 
made  to  explain  or  distinguish  the  Tisdell  Case.  The  Walthear 
Case  was  subsequently  approved  and  followed  by  the  same  court  in 
Backus  V.  Exchange  Fire  Ins.  Co.,  49  N.  Y.  Supp.  677,  26  App. 
Div.  91,  where  the  facts  were  similar.  When  the  Tisdell  Case 
came  before  the  Court  of  Appeals,  however  (155  N.  Y.  163,  49  N.  E. 
664,  40  E.  R.  A.  765),  the  doctrine  of  the  Nitsch  Case  was  approved, 
and  the  judgment  of  the  lower  court  affirmed,  and  the  principle  re- 
asserted that,  even  under  the  condition  of  the  standard  policy,  there 
must  be  a  return  or  tender  of  the  unearned  premium.  In  view  of 
the  affirmance  of  the  judgment  of  the  court  below,  this  can  be 
construed  only  to  mean  an  actual  tender,  and  not  a  mere  offer  to 
return  if  the  policy  is  surrendered. 

The  United  States  Circuit  Court  for  the  Southern  District  of  New 
York  refused  to  follow  the  decision  in  the  Tisdell  Case,  and  held 
(Schwarzchild  &  Sulzberger  Co.  v.  Phcenix  Ins.  Co.  [C.  C]  115  Fed. 
654)  that  under  the  provision  that  the  unearned  premium  shall  be 
returned  "on  surrender  of  the  policy"  it  is  not  essential  to  the 
effectiveness  of  a  notice  of  cancellation  that  the  unearned  premium 
be  returned  or  tendered  before  the  surrender  of  the  policy.  This 
decision  was  affirmed  by  the  Circuit  Court  of  Appeals  (124  Fed. 
52,  59  C.  C.  A.  572).  The  Circuit  Court  relied  on  Straker  v.  Phenix 
Ins.  Co.,  101  Wis.  413,  77  N.  W.  752,  and  Norris  v.  Hartford  Ins. 
Co.,  55  S.  C.  450,  33  S.  E.  566,  74  Am.  St.  Rep.  765,  to  support  its 
decision.  In  both  of  these  cases,  however,  there  had  been  an  actual 
forfeiture  of  the  policy  by  breach  of  condition,  and  the  decision  in 
both  cases  is  merely  that  in  order  to  rely  on  such  a  defense  tender 
of  the  unearned  premium  is  not  necessary.  The  most  that  can  be 
claimed  for  the  Straker  Case  is  that  when  the  cancellation  is  at  the 
request  of  the  insured  an  offer  to  surrender  the  policy  is  necessary  to 
entitle  him  to  the  unearned  premium. 
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In  this  connection  the  reasoning  of  the  court  in  Chrisman  &  Saw- 
yer Banl<ing  Co.  v.  Hartford  Fire  Ins.  Co.,  75  Mo.  App.  310,  is 
worthy  of  note.  The  policy  provided  that  the  unearned  premium 
should  be  returned  "on  the  surrender  of  the  policy."  It  was  con- 
tended that  as  the  policy  was  not  surrendered  it  was  not  necessary 
to  return  the  premium.  The  court  said,  however,  that  the  return 
of  the  premium  and  the  surrender  of  the  policy  are,  under  the  terms 
of  the  contract,  concurrent  acts ;  neither  could  be  demanded  vdthout 
the  other.  But,  as  the  company  is  the  party  seeking  cancellation, 
it  is  its  duty  first  to  tender  the  unearned  premium  on  a  surrender 
of  the  policy.  It  then  would  have  done  all  that  the  contract  re- 
quired it  to  do  in  order  to  place  the  insured  in  statu  quo. 

That  there  must  be  an  actual  tender  of  the  unearned  premium  not- 
withstanding the  clause  as  to  surrender  may  be  Inferred  from 
Peoria  Marine  &  Fire  Ins.  Co.  v.  Botto,  47  111.  516.  The  opposite 
rule  was  asserted  in  Newark  Fire  Ins.  Co.  v.  Sammons,  11  111. 
App.  230;  but  the  question  was  not  passed  on  by  the  Supreme 
Court  (110  111.  166).  The  words  "on  surrender  of  the  policy"  were 
likewise  regarded  as  a  limitation  on  the  obligation  to  return  the 
premiums  in  El  Paso  Reduction  Co.  v.  Hartford  Fire  Ins.  Co.  (C. 
C.)  121   Fed.  937. 

(k)   Batificatlon  and  TralTer  of  invalid  or  defective  cancellation. 

An  invalid  or  defective  cancellation  by  the  insurer  will  not  become 
effective  by  ratification,  where  the  act  of  the  insured  relied  on  as 
evidencing  a  ratification  is  induced  by  his  ignorance  of  the  facts 
or  of  his  rights,  or  by  the  false  representations  of  the  insurer's  agent. 

Cassville  Roller  Mill  Co.  v.  JEtna  Ins.  Co.,  79  S.  W.  720,  105  Mo.  App. 
146;  Holden  v.  Putnam  Fire  Ins.  Co.,  46  N.  Y.  1,  7  Am.  Rep.  287; 
Duncan  v.  New  York  Mut.  Ins.  Co.,  138  N.  Y.  88,  33  N.  B.  730, 
20  L.  R.  A.  386,  affirming  judgment  18  N.  Y.  Supp.  863,  61  N.  Y. 
Super.  Ct  13. 

So,  the  acceptance  of  a  substituted  policy  will  not  show  a  waiver 
of  compliance  with  the  conditions  of  the  original  policy  where  such 
acceptance  is  induced  by  the  agent's  erroneous  representation  that 
the  original  policy  had  been  canceled  and  that  the  insured's  property 
was  entirely  without  protection  (Quong  Tue  Sing  v.  Anglo-Nevada 
Assur.  Corp.,  86  Cal.  566,  25  Pac.  58,  10  L.  R.  A.  144).  A  similar 
principle  governed  Niagara  Fire  Ins.  Co.  v.  Raden,  87  Ala.  311, 
5  South.  876, 13  Am.  St.  Rep.  36,  which  is  regarded  as  a  leading  case 
on  this  phase  of  the  question.  But  the  insured  is  not  relieved  from 
the  effect  of  his  acts  as  a  ratification  or  waiver  if  such  act  was 
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induced  by  the  mistake  or  misrepresentation  of  his  own  agent 
(Parker  &  Young  Mfg.  Co.  v.  Exchange . Fire  Ins.  Co.,  166  Mass. 
484,  44  N.  E.  614).  An  informal  cancellation  may  be  ratified  where 
the  insured  took  out  a  policy  in  another  company  for  a  like  sum 
covering  the  same  goods,  and  informed  the  agent  issuing  the  original 
policy  that  the  company  was  relieved  from  further  liability  there- 
under (Arnfeld  v.  Guardian  Assur.  Co.,  172  Pa.  605,  34  Atl.  580). 
So,  it  was  held  in  Hopkins  v.  Phoenix  Ins.  Co.,  78  Iowa,  344,  43  N. 
W.  197,  that  if  the  insured  on  notice  of  the  company's  desire  to  can- 
cel, carried  the  policy  to  the  agent's  office,  though  he  did  not  de- 
liver it,  and  began  negotiations  for  other  insurance,  this  amounted 
to  an  acquiescence  in  the  cancellation. 

It  was,  however,  said  in  Gardner  v.  Standard  Ins.  Co.,  58  Mo.  App. 
611,  that  the  acceptance  of  a  policy  in  another  company,  after  no- 
tice of  a  mere  intent  to  cancel,  does  not  render  such  notice  efCective. 

Where  the  company  attempted  to  cancel  a  policy  on  less  than 
five  days'  notice  unless  insured  consented  by  a  reduction  of  the 
amount  of  the  insurance,  the  insured,  by  claiming  only  for  the  re- 
duced amount,  tendering  a  premium  on  an  insurance  for  that 
amount,  and  bringing  action  for  the  reduced  amount  only,  thereby 
acquiesces  in~the  termination  of  the  original  contract  (Van  Tassel 
V.  Greenwich  Ins.  Co.,  72  Hun,  141,  25  N.  Y.  Supp.  301). 

The  failure  of  the  insurer  to  refund  the  unearned  premium  as  a 
condition  precedent  to  cancellation  may  be  waived  by  the  insured 
(Hillock  V.  Traders'  Ins.  Co.,  54  Mich.  531,  20  N.  W.  571).  But 
whether  there  has  been  such  a  waiver  is  a  question  for  the  jury 
(Kirby  v.  Phoenix  Ins.  Co.  of  Memphis,  13  Lea  [Tenn.]  340).  A 
surrender  of  the  policy  without  exacting  payment  constitutes  such 
a  waiver  (Bingham  v.  Insurance  Company  of  North  America,  74 
Wis.  498,  43  N.  W.  494).  If  there  has  been  acquiescence  in  a  can- 
cellation otherwise  informal,  the  insured  cannot  afterwards  set  up 
that  there  has  been  no  repayment  or  tender  of  the  premium  (Hop- 
kins V.  Phoenix  Ins.  Co.,  78  Iowa,  344,  43  N.  W.  197).  Where  the 
insured  was  notified  by  the  agent  that  the  company  had  directed  the 
latter  to  cancel  the  policy  the  next  day,  the  agent  saying  that  he 
would  give  insured  a  check  and  cancel  the  policy  the  following  day, 
to  which  the  assured  replied,  "All  right,"  but  the  unexpired  pre- 
mium was  not  in  fact  tendered  on  the  day  following,  nor  were  any 
other  steps  taken  to  cancel  the  policy,  there  was  no  waiver  of  the 
informal  cancellation    (Hathorn  v.  Germania  Ins.  Co.,  55   Barb. 
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[N.  Y.]  28).  So,  where  the  agent  sent  a  letter  to  the  insured  noti- 
fying him  of  the  cancellation  of  the  policy,  and  requesting  him  to 
call  and  receive  his  returned  premium  on  surrendering  the  policy, 
the  rriessenger  bringing  the  letter  telling  the  insured  that  he  was 
"wanted  at  tHe  office,"  to  which  he  replied,  "All  right,"  there  was  no 
waiver  of  the  informal  cancellation  (Peoria  Marine  &  Fire  Ins.  Co. 
V.  Botto,  47  111.  516). 

A  tender  of  an  insufficient  amount  may  be  ratified  by  the  acceptance 
of  such  amount  without  objection  (^tna  Ins.  Co.  v.  Weissinger,  91 
Ind.  297). 

(1)    Operation  and  eSect  of  cancellation. 

The  effect  of  a  valid  cancellation  is  to  relieve  the  insurer  from  all 
liability  on  the  policy  (Albany  City  Fire  Ins.  Co.  v.  Keating,  46 
111.  394)  ;  and  this  is  true  though  by  mistake  of  the  insured  or  his 
agent  the  wrong  policy  is  canceled  (Birnstein  v.  Stuyvesant  Ins.  Co., 
83  App.  Div.  436,  82  N.  Y.  Supp.  140,  reversing  39  Misc.  Rep.  808, 
81  N.  Y.  Supp.  306).  Once  canceled,  a  policy  cannot  be  revived  by 
the  agent  unless  he  has  special  authority  for  that  purpose  (Hartford 
Fire  Ins.  Co.  v.  Reynolds,  36  Mich.  502)  ;  and  such  authority  can- 
not be  presumed  (Colonial  Assur.  Co.  v.  National  Fire  Ins.  Co.,  110 
111.  App.  471). 

The  principal  questions  arising  as  to  the  effect  of  cancellation  are 
those  involving  the  determination  of  the  time  when  the  cancella- 
tion takes  effect.  Under  the  standard  policy  providing  for  cancella- 
tion on  five  days'  notice,  it  is  evident  that  the  cancellation  does  not 
take  effect  until  the  period  thus  fixed  has  expired  (Continental  Ins. 
Co.  V.  Daniel,  25  Ky.  Law  Rep.  1501,  78  S.  W.  866) ;  and  this  period 
cannot  be  extended  by  negotiations  to  induce  the  insurer  to  continue 
the  policy  if  in  fact  the  notice  is  not  withdrawn  or  modified 
(Schwarzchild  &  Sulzberger  Co.  v.  Phoenix  Ins.  Co.,  124  Fed.  52, 
59  C.  C.  572,  affirming  [C.  C]  115  Fed.  653).  If  a  loss  occurs  within 
the  period  fixed  by  the  policy,  the  company  is  still  liable  (Healy 
V.  Insurance  Co.  of  State  of  Pennsylvania,  63  N.  Y.  Supp.  1055,  50 
App.  Div.  327) ;  and,  as  already  pointed  out,  the  five-day  period  be- 
gins to  run  from  the  time  the  notice  is  received  by  the  insured,  and 
not  from  the  time  it  was  sent  by  the  insurer  (Partridge  v.  Milwaukee 
Mechanics'  Ins.  Co.,  13  App.  Div.  519,  43  N.  Y.  Supp.  632,  affirmed 
without  opinion  162  N.  Y.  597,  57  N.  E.  1119).  An  error  in  desig- 
nating the  time  when  the  cancellation  shall  take  effect  will  not 
prevent  its  taking  effect  when  the  period  has  really  expired  (Phila- 
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delphia  Linen  Co.  v.  Manhattan  Fire  Ins.  Co.,  8  Pa.  Dist.  R.  261). 
So,  a  cancellation  will  take  effect  if  notice  is  given  five  days  before 
the  loss,  though  not  five  days  before  the  date  fixed  in  the  notice 
(Emmott  v.  Slater  Mut.  Fire  Ins.  Co.,  7  R.  I.  562). 

Though  a  stipulation  in  the  policy  that  the  rist  shall  begin  at  noon 
and  expire  at  noon  governs  as  to  the  time  of  commencement  ana 
termination  of  the  risk,  it  will  not  govern  in  computing  the  time 
when  cancellation  will  take  effect  under  a  notice.  Penn  Plate 
Glass  Co.  V.  Spring  Garden  Ins.  Co.,  189  Pa.  255,  42  Atl.  138,  61) 
Am.  St.  Rep.  810. 

A  policy  may  provide  that  it  shall  be  canceled  at  the  expiration 
of  five  days  unless  other  insurance  be  effected  within  that  time.  A 
policy  filled  up  and  countersigned  by  an  agent,  but  not  delivered, 
was  held  (Milwaukee  Mechanics'  Ins.  Co.  v.  Graham,  54  N.  E.  914, 
181.  111.  158,  affirming  80  111.  App.  549)  not  to  constitute  such  other 
insurance  in  view  of  the  fact  that  the  premium  had  not  been  paid 
and  no  promise  made  to  pay.  It  was  held  in  Miller  v.  Firemen's 
Ins.  Co.,  54  W.  Va.  344,  46  S.  E.  181,  that  an  insurance  agent  di- 
rected by  the  company  to  take  up  policy  for  cancellation  has  no 
power  to  take  it  up  with  the  condition  that  he  shall  procure  for 
the  insured  a  policy  in  the  other  company.  Such  an  agreement 
was,  however,  upheld  in  Edwards  v.  Sun  Ins.  Co.,  101  Mo.  App. 
45,  73  S.  W.  886,  and  in  Poor  v.  Hudson  Ins.  Co.  (C.  C.)  2  Fed. 
432,  where  it  was  said  that,  as  the  condition  upon  which  the  cancel- 
lation was  authorized  had  not  been  complied  with,  the  insurance 
company  could  not  insist  upon  the  attempted  cancellation  as  re- 
lieving it  from  liability. 

Though  the  insured  may  waive  his  right  to  the  five  days,  such  a 
waiver  will  not  be  presumed  when,  on  receiving  notice  of  cancella- 
tion in  five  days,  he  immediately  surrendered  the  policy  (Wicks 
V.  Scottish  Union  &  National  Ins.  Co.,  83  N.  W.  781,  107  Wis. 
606),  but  such  surrender  will  be  presumed  to  be  merely  for  can- 
cellation within  the  terms  of  the  notice  (Chrisman  &  Sawyer  Bank- 
ing Co.  V.  Hartford  Fire,  Ins.  Co.,  75  Mo.  App.  310).  Generally, 
however,  a  surrender  of  the  policy,  and  the  acceptance  of  another 
policy  as  a  substitute  for  the  canceled  insurance,  will  give  effect  to 
the  cancellation  at  once,  though  the  five  days  have  not  expired. 

Larsen  v.  Thuringia  American  Ins.  Co.,  208  111.  166,  70  N.  E.  31,  affirm- 
ing 108  111.  App.  420;  Jackspn  v.  Fire  Ass'n  of  Philadelphia,  13 
N.  Y.  St.  Rep.  257;  Springer  v.  Anglo-Nevada  Assur.  Corp.,  58  Hun, 
601,  11  N.  Y.  Supp.  533. 
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In  an  absence  of  a  stipulation  prescribing  the  time  when  the 
cancellation  shall  take  effect,  the  insured  is  usually  entitled  to  a  rea- 
sonable time  in  which  to  procure  other  insurance  (McLean  v.  Re- 
public Fire  Ins.  Co.,  3  Lans.  [N.  Y.]  421).  Generally  what  consti- 
tutes a  reasonable  time  is  a  question  for  the  court  (Chadbourne  v. 
German-American  Ins.  Co.  [C.  C]  31  Fed.  533),  and  it  has  been  held 
that  a  few  hours'  notice  is  unreasonable  (Karelsen  v.  Sun  Fire 
Office,  48  Hun,  621,  1  N.  Y.  Supp.  387,  affirmed  122  N.  Y.  545,  25 
N.  E.  921).  If,  however,  there  is  a  dispute  as  to  the  facts,  as,  for 
instance,  where  the  contention  of  the  insured  was  that  the  property 
was  of  such  nature  that  insurance  companies  would  not  take  a 
risk  upon  it  without  a  survey,  for  which  sufficient  time  was  not 
allowed  (Chadbourne  v.  German-American  Ins.  Co.  [C.  C]  31  Fed. 
533),  the  question  whether  the  time  was  sufficient  was  for  the  jury. 

It  was,  however,  held  in  Lipman  v.  Niagara  Fire  Ins.  Co.,  121 
N.  Y.  454,  24  N.  E.  699,  8  L,.  R.  A.  719,  reversing  48  Hun,  503,  1  N. 
Y.  Supp.  384,  that,  where  the  policy  provides  that  it  may  be  ter- 
minated at  any  time  by  the  company  on  giving  notice,  the  risk  is 
terminated  at  once  by  such  notice  if  given  in  good  faith  during  busi- 
ness hours,  no  premium  having  been  paid,  in  the  absence  of  a  pro- 
vision for  continuance  of  the  insurance  for  a  reasonable  time  after 
notice. 

(m)    Cancellation  by  insolvency  and  dissolution  of  company. 

It  is  well  settled  that  an  adjudication  of  insolvency  or  the  ap- 
pointment of  a  receiver  for  an  insolvent  company  operates  as  a  can- 
cellation of  all  outstanding  policies. 

Commonwealtli  v.  Massachusetts  Mut.  Fire  Ins.  Co.,  119  Mass.  45; 'Tay- 
lor V.  North  Star  Mut  Ins.  Co.,  46  Minn.  198,  48  N.  W.  772;  In  re 
Minneapolis  Mut.  Fire  Ins.  Co.,  49  Minn.  293,  51  N.  W.  921;  Doane  v. 
Milville  Mut  Marine  &  Fire  Ins.  Co.,  43  N.  J.  Eq.  522,  11  Atl.  739; 
Davis  V.  Shearer,  90  Wis.  250,  62  N.  W.  1050;  Boyd  v.  Mut  Fire 
Ass'n,  116  Wis.  155,  90  N.  W.  1086,  61  L.  R.  A.  918,  96  Am.  St  Rep. 
948. 

And  the  rule  Is  not  affected  by  the  provisions  In  policies  requiring  no- 
tice to  be  given  to  the  insured  when  cancellation  is  desired  by  the 
company.  Reliance  Lumber  Co.  v.  Brovra,  4  Ind.  App.  92,  30  N. 
E.  625. 

The  company  cannot,  however,  cancel  its  policies  by  voluntarily 
forfeiting  its  charter  (Manlove  v.  Commercial  Mut.  Fire  Ins.  Co., 
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47  Kan.  309,  27  Pac.  979),  or  by  a  voluntary  assignment  for  the 
benefit  of  creditors  (Relfe  v.  Commercial  Ins.  Co.,  10  Mo.  App. 
393).  In  such  case  the  cancellation  will  not  take  effect  until  a 
judgment  of  dissolution  is  pronounced. 

It  is  not  necessary  that  the  unearned  premium  should  be  re- 
turned or  tendered  to  give  effect  to  a  cancellation  by  insolvency 
(Dewey  v.  Davis,  82  Wis.  503,  52  N.  W.  774).  But  the  insured  is 
entitled  to  a  return  of  the  unearned  premium,  and  to  that  extent 
at  least  is  a  creditor  of  the  insolvent  company. 

In  re  Minneapolis  Mut.  Fire  Ins.  Co.,  49  Minn.  291,  51  N.  W.  921;  Kelfe 
V.  Commercial  Ins.  Co.,  10  Mo.  App.  393;  Carr  v.  Union  Mut.  Fire 
Ins.  Co.,  28  Mo.  App.  215;  Insurance  Com'r  v.  People's  Fire  Ins. 
Co.,  68  N.  H.  51,  44  Atl.  82. 

And  in  the  case  of  mutual  companies,  policy  holders  who  have 
paid  the  entire  premium  in  cash  are  entitled  to  a  return  of  the  un- 
earned premium,  as  well  as  those  who  have  given  premium  notes 
(Carr  v.  Union  Mut.  Fire  Ins.  Co.,  33  Mo.  App.  291). 

(n)    Questions  of  practice. 

A  general  allegation  that  the  policy  is  canceled  is  sufficient  with- 
out averring  that  such  cancellation  took  place  with  the  knowledge 
and  consent  of  the  insured  (King  v.  Enterprise  Ins.  Co.,  45  Ind. 
43).  The  defense  of  cancellation  cannot  be  pleaded  by  amendment 
after  the  close  of  the  testimony  in  an  action  on  the  policy,  as  it 
must  have  been  known  to  the  insurer  when  the  original  answer  was 
filed  (Louisville  Underwriters  v.  Pence,  93  Ky.  96,  19  S.  W.  10, 
14  Ky.  Law  Rep.  21,  40  Am.  St.  Rep.  176). 

The  burden  of  proof  to  show  cancellation  is  on  the  insurer. 

Runkle  v.  Citizens'  Ins.  Co.  (C.  C.)  6  Fed.  143;  Phoenix  Assur.  Co.  v.. 
McAuthor,  116  Ala.  659,  22  Soutb.  903,  62  Am.  St.  Rep.  154;  Gomila 
V.  Hibernia  Ins.  Co.,  40  La.  Ann.  553,  4  South.  490;  McCartney  v. 
State'  Ins.  Co.,  45  Mo.  App.  373. 

A  copy  of  a  letter  contained  in  the  letter  book  of  the  insurer's 
agent,  addressed  to  the  plaintiff,  notifying  him  of  the  cancellation  of 
his  policy,  is  properly  excluded  when  there  is  nothing  to  show 
that  it  had  been  directed  and  mailed  to  the  insured,  especially  when 
insured  denies  having  received  such  letter  (Whiting  v.  Mississippi 
Valley  Mut.  Ins.  Co.,  76  Wis.  592,  45  N.  W.  672)  ;  and,  generally, 
letters  and  telegrams  from  the  company  to  its  agents  touching  a 
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cancellation  of  a  policy,  and  which  bear  date  after  the  destruction  of 
the  property  insured,  are  not  admissible  in  evidence  to  show  a  can- 
cellation (Brownfield  v.  Phoenix  Ins.  Co.,  35  Mo.  App.  54).  Entries 
in  the  company's  books  must  be  properly  identified  and  verified  to 
be  admissible  on  the  question  of  cancellation  (King  v.  Enterprise 
Ins.  Co.,  45  Ind.  43). 

The  sufficiency  of  the  evidence  to  show  a  cancellation  was  considered 
in  Manchester  Fire  Ins.  Co.  v.  Insurance  Co.  of  Illinois,  91*111. 
App.  609;  C.  A.  Smith  Lumber  Co.  v.  Central  Manufacturers'  Mut. 
Ins.  Co.,  68  Minn.  45,  70  N.  W.  866;  Lattan  v.  Royal  Insurance 
Co.,  45  N.  J.  Law,  453;  Beiermeisterr  v.  City  of  London  Fire  Ins. 
Co.,  61  Hun,  620,  15  N.  Y.  Supp.  433;  Heilner  v.  China  Mut.  Ins. 
Co.,  60  N.  Y.  Super.  Ct.  362,  18  N.  Y.  Supp.  177;  Healy  v.  Insurance 
Co.  of  State  of  Pa.,  63  N.  Y.  Supp.  1055,  50  App.  Div.  327;  Lam- 
pasas Hotel  &  Park  Co.  v.  Home  Ins.  Co.,  17  Tex.  Civ.  App.  615, 
43  S.  W.  1081. 

The  question  whether  a  policy  has  been  canceled  is  for  the  Jury 
(Dove  V.  Royal  Ins.  Co.,  98  Mich.  122,  57  N.  W.  30) ;  and  so,  too, 
is  the  validity  of  the  cancellation  (Smith  v.  People's  Mut.  Live-Stock 
Ins.  Co.,  173  Pa.  15,  33  Atl.  567). 

(o)   Actions  for  cancellation. 

The  rule  that  equity  will  not  decree  the  cancellation  of  a  contract 
where  there  is  an  adequate  remedy  at  law  has  been  applied  to  an 
attempted  cancellation  of  a  fire  policy  after  loss,  on  the  ground  of 
misrepresentations  as  to  ownership,  incumbrances,  and  value  (Home 
Ins.  Co.  V.  Stanchfield,  12  Fed.  Cas.  449).  And  in  Imperial  Fii-e 
Ins.  Co.  V.  Gunning,  81  111.  236,  the  same  principle  was  affirmed  in 
a  case  in  which  a  cancellation  was  sought  after  loss  on  the  ground 
that  the  insured  had  himself  burned  the  property.  But  in  Mc- 
Evers  V.  Lawrence,  1  Hoff.  Ch.  (N.  Y.)  172,  originally  commenced 
as  an  action  on  the  policy  against  the  receivers,  cancellation  was 
granted  under  the  prayer  of  the  cross-bill  alleging  a  failure  to  give 
notice  of  loss,  etc. 

It  has  been  held,  under  an  Iowa  statute  (Code  1873,  §  2659,  subd. 
2)  providing  for  a  counterclaim  upon  any  cause  of  action  "connected 
with"  the  subject  of  the  action  set  forth  in  the  petition,  that  the  de- 
fendant in  an  action  for  the  cancellation  of  the  policy  might  set  up 
the  policy  and  loss  in  his  answer,  and  recover  thereunder  (Revere 
Fire  Ins.  Co.  v.  Chamberlain,  56  Iowa,  508,  8  N.  W.  338).* 

t  Rehearing  denied  9  N.  W.  386,  56  Iowa,  512. 
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In  a  Pennsylvania  case  it  was  held  that,  since  the  evidence  did 
not  unmistakably  establish  the  mistake  on  which  the  company 
relied,  there  could  be  no  cancellation  in  equity  (Appeal  of  Edmonds, 
59  Pa.  220). 

(p)    Guaranty  and  indemnity  insurance. 

In  McDonell  v.  Keller  Mfg.  Co.,  90  Minn.  321,  96  N.  W.  785,  it 
appeared  that  a  policy  of  employers'  liability  insurance,  which  had 
been  issued  by  the  general  agents  of  the  company  without  the  pay- 
ment of  premiums,  was  returned  by  the  insured  to  the  general 
agents  as  not  desired  by  him.  The  agents,  however,  claimed  that 
the  policy  could  only  be  canceled  by  insured  on  the  payment  of  a 
pro  rata  premium,  and,  after  the  insured  had  finally  returned  the 
policy  without  taking  any  action  as  to  the  payment  of  the  premiums, 
the  agents  brought  action  for  the  whole  premium,  insisting  on  a 
clause  in  the  policy  looking  to  a  cancellation  by  insured  "provided 
the  premiums  shall  have  been  paid."  The  court,  however,  held 
that,  even  if  this  clause  was  available  to  the  agents,  it  was  at  least 
for  the  jury  to  determine  whether  they  had  not  waived  it,  and 
whether  a  cancellation  had  not  been  effected  by  mutual  consent. 
The  company  will,  however,  be  liable  under  such  a  policy  for  a  loss 
occurring  before  cancellation  by  the  company,  though  the  only  pay- 
ment of  premium  was  by  the  giving  of  credit,  and  though,  on  sub- 
sequent demand,  payment  was  refused  (American  Employers'  Lia- 
bility Ins.  Co.  v.  Fordyce,  36  S.  W.  1051,  62  Ark.  562,  54  Am.  St. 
Rep.  305).  The  insolvency  of  an  employers'  liability  company  can- 
cels all  policies  as  to  future  losses,  but,  since  the  insolvency  is  a 
breach  of  contract,  the  policy  holders  are  entitled  to  recover  the 
unearned  premiums.  Likewise,  the  company  is  liable  for  losses  in- 
curred and  paid  by  the  insured  prior  to  the  insolvency,  and  for  all 
liability  attaching  to  him  for  accidents  which  happened  before  the 
insolvency,  though  the  amount  of  the  loss  had  not  been  ascertained 
and  paid  by  the  insured  when  the  company  became  insolvent  (Bos- 
ton &  A.  R.  Co.  V.  Mercantile  Trust  &  Deposit  Co.  of  Baltimore, 
82  Md.  535,  34  Atl.  778,  38  L.  R.  A.  97). 

Where  an  employers'  liability  company  compels  the  insured,  under 
threats  of  cancellation  of  the  policy,  to  discharge  an  employe  who 
has  refused  to  accede  to  the  company's  demands  as  to  the  settle- 
ment of  his  claim,  such  employe  may  recover  damages  from  the 
company  on  the  ground  that  such  action  constitutes  a  malicious 
Interference  with  his  rights  (London  Guaranty  &  Ace.  Co.  v.  Horn, 
206  111.  493,  69  N.  E.  526,  99  Am.  St.  Rep.  185). 
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The  insolvency  of  a  credit  company  also  cancels  its  policies,  and 
the  persons  insured  are  entitled  to  the  unearned  portion  of  their 
premiums  as  the  equitable  value  of  their  policies. 

Smith  V.  National  Credit  Ins.  Co.,  65  Minn.  283,  68  N.  W.  28,  33  L.  R. 
A.  511;   Gray  v.  Reynolds,  55  N.  J.  Eq.  501,  37  Atl.  461. 

And  it  was  held  in  the  Smith  Case  that  the  insurer  was  liable  for 
a  loss  which  had  accrued  at  the  time  of  the  insolvency,  and  that,  in 
determining  whether  a  loss  had  accrued,  the  per  cent,  of  sales  which 
was  to  be  deducted  from  the  losses  of  insured  before  the  liability  of 
the  insurer  was  to  commence  should  be  figured  on  the  basis  of  the 
actual  sales  made  up  to  the  time  of  the  insolvency,  rather  than  on 
the  basis  of  the  sum  which  was  fixed  in  the  contract  as  the  minimum 
of  sales  for  the  period  of  insurance. 

An  instrument  whereby  the  insurer  "guaranties  the  fidelity"  of 
an  employe,  and  in  which  it  is  provided  that  liability  on  the  instru- 
ment shall  cease,  on  the  issuance  of  the  regular  bond,  or  in  15  days 
if  no  such  bond  issues,  effects  a  present  contract  of  insurance,  though 
indorsed  upon  it  are  the  words  "Subject  to  result  of  investigation." 
Such  words  give  the  insurer  a  right  to  cancel,  but  do  not  prevent 
the  liability  from  attaching  (Hall  v.  United  States  Fidelity  &  Guar- 
anty Co.,  77  Minn.  24,  79  N.  W.  590). 

Rev.  St.  Tex.  1895,  art.  742  (Acts  1891,  p.  178),  providing  that  a  fidelity 
company,  refusing  to  be  further  liable  for  the  fidelity  of  an  em- 
ploye, must  give  notice  to  the  employ^  of  the  facts  on  which  such 
act  is  based,  together  with  the  names  of  its  informants,  etc.,  does 
not  apply  to  a  refusal  of  a  foreign  corporation  to  furnish  such  state- 
ment to  a  resident  employs,  such  foreign  corporation  not  doing 
business  within  the  state,  and  the  application  for  the  statement 
having  been  received  in  the  foreign  state  (McBride  v.  Fidelity  & 
Casualty  Co.  of  New  York,  14  Tex.  Civ.  App.  280,  37  S.  W.  1091). 
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2.   OANCEIiI,ATIOir   AND   RESCISSION   OP   CONTRACT   OF   PROP- 
ERTY INSURANCE   BY  THE   INSURED   OR 
BY  MUTUAIi  CONSENT. 

(a>  Eight  to  cancel  In  general. 

(b)  Who  can  exercise  right. 

(c)  What  constitutes  cancellation — Intent  of  parties. 

(d)  Same — Notice  to  insurer  of  the  surrender  of  policy. 

(e)  Same — Mutual  companies. 

(f)  Cancellation  and  revival  of  policy  after  loss. 
(g>  Amount  of  premiums  to  be  returned. 

(h)  Rescission  for  fraud. 

(a)    Right  to  cancel  In  general. 

It  is  an  almost  universal  provision  of  fire  policies  that  the  insured 
may  request  a  cancellation  of  the  policy  and  secure  a  return  of  a 
portion  of  the  unearned  premiums. 

The  provision  of  the  standard  policies  of  New  York,  Connecticut,  Lou- 
isiana, Michigan,  Missouri,  New  Jersey,  North  Carolina,  North 
Dakota,  Rhode  Island,  South  Dakota,  and  Wisconsin  is  as  follows: 
"This  policy  shall  be  canceled  at  any  time  at  the  request  of  the 
Insured.  *  *  *  If  this  policy  shall  be  canceled  as  herein  before 
provided,  *  *  *  the  premium  having  been  actually  paid,  the 
unearned  portion  shall  be  returned  on  surrender  of  this  policy  or 
last  renewal,  this  company  retaining  the  customary  short  rate." 
In  Massachusetts,  Maine,  and  Minnesota  it  is  provided  that  "this 
policy  may  be  canceled  at  any  time  at  the  request  of  the  insured, 
who  shall  thereupon  be  entitled  to  a  return  of  the  portion  of  the 
above  premium  remaining  after  deducting  the  customary  short 
rates  for  the  time  this  policy  shall  have  been  in  force."  The  New 
Hampshire  provision  is  the  same  as  that  adopted  in  Massachusetts, 
except  that  to  the  clause  dealing  with  cancellation  of  the  policy 
there  is  added  the  further  provision  that  "mutual  companies  may 
vary  this  clause  to  suit  their  methods  of  business." 

Such  a  stipulation  in  a  standard  policy  is,  of  course,  controlling, 
and  renders  void  a  by-law  making  it  optional  with  the  company  to 
cancel  or  not. 

Commonwealth  v.  Susquehanna  Mut.  Fire  Ins.  Co.,  14  Pa.  Co.  Ct.  R. 
438.  See,  however,  in  this  connection,  O'Neill  v.  American  Fire 
Ins.  Co.,  166  Pa.  72,  30  Atl.  943,  26  L.  R.  A.  715,  45  Am.  St.  Rep. 
650,  declaring  the  Pennsylvania  standard  policy  law  vmconstitu- 
tional. 

In  Nebraska  and  Ohio,  also,  it  has  been  expressly  provided  by 
statute  that  any  company  doing  business  in  the  state  must  cancel  a 
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policy  on  request  of  the  insured  or  his  legal  representative,  a  cer- 
tain amount  of  the  unearned  premium  being  returned.^ 

In  this  connection,  see  State  Ins.  Co.  v.  Farmers'  Mut.  Ins.  Co.,  65 
Neb.  34,  90  N.  W.  997,  and  Farmers'  Mut.  Ins.  Go.  v.  Phoenix  Ins. 
Co.,  65  Neb.  14,  90  N.  W.  1000,  reversed  in  part  on  other  grounds, 
95  N.  W.  3,  65  Neb.  14;  and  in  connection  with  the  Ohio  statute, 
Phoenix  Mut  Fire  Ins.  Co.  v.  Brechelsen,  50  Ohio  St  542, 35  N.  E.  53. 

But  in  California  it  has  been  held  that  Civ.  Code,  §  2617,  providing 
for  a  return 'of  a  portion  of  the  premiums  "where  *  *  *  the  in- 
sured surrenders  his  policy,"  refers  only  to  cases  in  which  rescis- 
sion is  justifiable  for  fraud  (Civ.  Code,  §  2619)  or  breach  of  con- 
tract (Civ.  Code,  §  2610),  and  does  not,  therefore,  give  the  insured 
the  right  to  surrender  the  policy  at  his  discretion  and  recover  a  rata- 
ble proportion  of  premiums  (Joshua  Hendy  Machine  Works  v. 
American  Steam  Boiler  Ins.  Co.,  86  Cal.  248,  24  Pac.  1018,  21  Am. 
St.  Rep.  33). 

There  appearing  in  the  Hendy  Machine  Works  Case  no  con- 
tractual or  statutory  right  tp  demand  a  return  of  the  premiums,  the 
court  further  held  that  a  demurrer  to  the  complaint  demanding  such 
return  should  have  been  sustained.  But  where  a  policy  was  sur- 
rendered for  one  in  another  company  at  a  lower  rate,  and  the  latter 
policy,  unlike  the  former,  contained  a  clause  in  fine  print  under 
which  insured  could  not  again  cancel  his  policy  to  take  out  other 
insurance  in  any  other  company  at  a  lower  rate  without  forfeiting 
his  premiums,  and  the  agent,  when  informed  by  the  insured  of  his 
purpose  to  again  change  companies,  did  not  call  attention  to  the 
forfeiture  of  premiums,  but  merely  said  that  the  other  company 
would  not  be  able  to  give  a  lower  rate,  it  was  held  that  there  was 
such  a  concealment  by  the  agent  as  rendered  the  cancellation  clause 
not  binding  on  insured  (Hartford  Steam  Boiler  Inspection  &  Ins. 
Co.  v.  Cartier,  89  Mich.  41,  50  N.  W.  747).  And  while  it  was  held  in 
American  Ins.  Co.  v.  Neiberger,  74  Mo.  167,  that  evidence  of  a  cus- 
tom of  certain  companies  to  insert  provisions  permitting  the  insured 
to  cancel  the  policy  could  not  establish  a  similar  custom  on  the  part 
of  the  insurer  suing  for  the  premium,  yet  it  was  further  intimated 
that  if  the  application  did  not  set  forth  all  the  provisions  which  the 
policy  to  be  issued  should  contain,  and  if  the  insured  immediately 
rejected  the  policy  on  account  of  its  failure  to  comply  with  the  prior 
oral  agreement,  parol  evidence  might  be  admitted  to  show  that  the 

iComp.  St.  Neb.  1903,  c.  43,  §  42;  Rev.  St  Ohio,  §§  3664-3667. 
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agent  stated  that  the  cancellation  clause  would  be  inserted  therein. 
An  article  of  a  mutual  company,  providing  that,  when  any  build- 
ing insured  should  be  alienated  by  sale,  the  insured  might  surrender 
the  policy  and  receive  a  sum  not  exceeding  his  deposit  money,  has 
been  held  to  authorize  a  withdrawal  of  the  member  without  the 
consent  of  the  directors.  To  hold  otherwise  would  be  to  compel 
a  member  to  continue  liable  for  assessments  after  his  policy  had  lost 
all  its  effect  by  the  alienation.  Furthermore,  if  the  article  was 
intended  to  only  give  a  right  of  withdrawal  with  the  consent  of  the 
company,  it  was  of  no  effect,  since  without  such  an  article  the  par- 
ties might  at  any  time  have  annulled  the  contract  by  mutual  con- 
sent. Nor,  in  the  opinion  of  the  court,  was  there  any  force  in  the 
argument  that  the  surrender  must  be  made  within  a  reasonable  tim'e. 
A  delay  to  surrender  would  operate,  in  fact,  for  the  benefit  of  the 
company,  as  they  would  have  the  use  of  the  deposit,  and  could  hold 
the  insured  liable  for  assessments  for  losses  which  might  happen 
before  the  surrender.  (Sullivan  v.  Massachusetts  Mut.  Fire  Ins.  Co., 
2  Mass.  318.)  But  where  an  old  by-law  of  a  company,  which  paid 
losses  by  assessments  on  its  members,  prohibited  the  withdrawal 
of  a  member  without  the  consent  of  the  board  of  directors,  it  was 
held  that  a  new  by-law,  prohibiting  such  withdrawal  without  a 
return  of  the  policy  for  cancellation,  was  not  inconsistent  therewith, 
and  that  both  could  be  enforced  (Patrons'  Mut.  Aid  Soc.  v.  Hall, 
19  Ind.  App.  118,  49  N.  E.  279).  And  it  has  been  held  that  one  in- 
sured in  a  mutual  company  cannot  relieve  himself  from  his  obliga- 
tions merely  by  giving  notice  to  the  agent. 

Buckley  v.  Columbia  Ins.  Co.,  83  Pa.  298.  In  this  connection  reference 
may  also  be  made  to  Susquehanna  Mut.  Fire  Ins.  Co.  v.  Oberholtzer, 
172  Pa.  22-3,  32  Atl.  1105,  llOS,  where,  in  discussing  the  right  of  can- 
cellation for  fraud,  emphasis  was  placed  on  the  peculiar  nature  of 
the  obligations  of  a  member  of  a  mutual  company.^ 

A  requirement  of  the  contract  looking  to  the  payment  by  the 
member  of  any  assessments  due  before  withdrawal  is,  of  course, 

valid. 

Burmood  v.  Farmers'  Union  Ins.  Co.,  42  Neb.  598,  60  N.  W.  905.  See, 
also,  Seamans  v.  Millers'  Mut  Ins.  Co.,  90  Wis.  490,  63  N.  W.  1059, 
where  the  requirement  for  notice  and  payment  of  assessments  was 
contained  in  a  statute.* 

2  See,  also,  post,  p.  2825,  where  the  »  Sanb.  &  B.  Ann.  St.  §  1941. 

cancellation  of  mutual  contracts  is  dis- 
cussed. 
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And  where  the  policy  provided  that  it  should  "be  canceled  at 
any  time  at  the  request  of  the  insured,"  but  a  by-law  stipulated 
that,  if  a  member  neglected  or  refused  to  pay  any  assessment,  the 
policy  should  be  void,  and,  "if  a  policy  becomes  void  from  any 
cause,  the  directors  shall  retain  such  premium  note  or  other  obliga- 
tion, and  collect  the  amount  assessed  thereon  during  the  full  term 
of  the  policy,  unless  the  amount  claimed  be  paid,  and  the  policy 
is  properly  canceled  sooner,"  it  was  held  that  the  insured  was  not 
entitled  to  a  cancellation  of  the  policy  until  he  had  paid  all  assess- 
ments levied  on  him  (Backenstoe  v.  O'Neil,  18  Pa.  Super.  Ct.  55). 
But  it  was  held  in  Burlington  Ins.  Co.  v.  McLeod,  34  Kan.  189,  8 
Pac.  124,  that,  if  the  amount  of  unearned  premium  to  which  the 
insured  was  entitled  was  more  than  sufficient  to  pay  his  premium 
notes,  he  could  demand  a  cancellation  at  once  and  the  payment 
to  him  of  the  balance  to  which  he  was  entitled. 

In  the  absence  of  a  special  contract,  the  privilege  of  canceling 
a  marine  policy  without  the  consent  or  knowledge  of  the  other 
party  is  a  privilege  peculiar  to  the  insured  alone,  and  can  be  only 
exercised  in  one  mode,  and  that  is  by  electing  not  to  commence 
a  voyage.  He  cannot  dissolve  the  contract  because  he  is  dissatis- 
fied with  its  terms  or  believes  that  he  can  effect  a  new  insuramce 
at  a  lower  rate.  Therefore,  though  the  insured  erroneously  believed 
that  the  policy  covered  only  a  risk  in  which  he  was  no  longer  inter- 
ested, and  though,  on  the  termination  of  that  risk,  he  requested 
a  cancellation  of  the  policy,  such  acts  on  his  part,  the  company  not 
consenting,  did  not  effect  a  cancellation  of  the  contract  (New  York 
Fire  &  Marine  Ins.  Co.  v.  Roberts,  11  N.  Y.  Super.  Ct,  [4  Duer] 
141). 

(b)   Wlio  can  exercise  right. 

Authority  to  cancel  a  policy  does  not  necessarily  follow  from  au- 
thority to  procure  it. 

Marsh  r.  Northwestern  Nat.  Ins.  Co.,  16  Fed.  Cas.  815;  Insurance 
Co.  of  North  America  v.  Porcheimer,  86  Ala.  541,  5  South.  870; 
Kooistra  v.  Rockford  Ins.  Co.,  122  Mich.  626,  81  N.  W.  568;  Bim- 
stein  V.  Stuyvesant  Ins.  Co.,  81  N.  Y.  Supp.  306,  39  Misc.  Rep.  808. 
See,  also,  John  R.  Davis  Lumber  Co.  v.  Home  Ins.  Co.,  95  Wis. 
542,  70  N.  W.  59,  where  the  question  was  held  for  the  jury,  and 
Van  Valkenburgh  v.  Lenox  Fire  Ins.  Co.,  51  N.  Y.  465,  where  the 
agent  had  authority  to  apply  to  the  company  for  permission  to  make 
an  addition  to  the  insured  building. 
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But  where  an  agent  who  has  authority  to  procure  and  manage 
insurance  retains  the  pohcy  in  his  hands,  it  will  be  presumed  that 
he  has  power  to  surrender  it  for  cancellation. 

Kooistra  v.  Rockford  Ins.  Co.,  122  Mich.  626,  81  N.  W.  568;  Ikeller 
V.  Hartford  Fire  Ins.  Co.,  53  N.  Y.  Supp.  323,  24  Misc.  Rep.  136. 
See,  also,  Birnsteln  v.  Stuyvesant  Ins.  Co.,  82  N.  Y.  Supp.  140,  83 
App.  Div.  436,  reversing  81  N.  Y.  Supp.  306,  39  Misc.  Rep.  808. 

In  Standard  Oil  Co.  v.  Triumph  Ins.  Co.,  64  N.  Y.  85,  affirming 
3  Hun,  591,  6  Thomp.  &  C.  300,  however,  no  emphasis  was  placed 
on  the  fact  that  the  policy  was  retained  by  the  brokers  who  secured 
it,  the  decision  that  they  had  authority  to  cancel  being  based  rather 
on  the  nature  of  their  employment.  Nor  did  it  make  any  difference, 
in  the  opinion  of  the  court,  that  the  brokers'  compensation  came 
from  the  company.  In  Fowler  Cycle  Works  v.  Western  Ins.  Co., 
Ill  111.  App.  631,  it  was  held  that  the  presumption  arising  from  pos- 
session of  the  policy  was  rebutted  where,  at  the  time  the  request 
for  cancellation  was  made  by  the  broker,  the  company  was  in- 
formed that  he  had  ceased  to  be  the  agent  of  the  party  owning 
the  policy. 

An  insurance  agent  who  has  issued  a  policy  which  has  been  ac- 
cepted by  the  insured  has  no  authority  to  thereafter  cancel  the 
policy  and  place  the  insured  in  another  company. 

Clark  V.  Insurance  Co.  of  North  America,  35  AtL  1008,  89  Me.  26,  35 
L.  R.  A.  276;   Lancashire  Ins.  Co.  v.  NUl,  114  Pa.  248,  6  Atl.  43. 

And  the  same  principle  has  been  applied  where  the  agent  was 
authorized  to  select  the  company.  After  his  selection  of  the  com- 
pany and  the  issuance  of  the  policy,  he  had  no  further  power  in 
the  matter,  though  the  policy  had  not  been  actually  delivered  to 
the  insured  (Commercial  Union  Assur.  Co.  v.  Urbansky,  68  S.  W. 
653,  24  Ky.  Law  Rep.  462). 

The  fact  that  a  policy  made  to  insured  as  his  interest  may  appear, 
with  the  loss,  if  any,  payable  to  the  mortgagee,  is  held  by  the  mort- 
gagee as  collateral  security,  does  not  authorize  him  to  cancel  the 
policy  and  take  out  another  in  his  own  name  (In  re  Moore,  6  Daly 
[N.  Y.]  541).  But  where  a  policy  giving  "any  person  insured, 
being  the  owner  of  the  building  insured,  and  also  the  holder  of  the 
policy,"  a  right  to  reclaim  the  deposit  or  premium  paid,  was  as- 
signed as  collateral  to  the  insurer,  which  held  a  mortgage  on  the 
property,  it  was  said  that  the  option  of  reclaiming  the  deposit  passed 
to  the  insurer,  as  mortgagee,  rather  than  to  a  subsequent  purchaser 
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of  the  property  to  whom  the  policy  was  assigned,  subject  to  the 
prior  collateral  assignment.  The  case,  however,  passed  off  rather 
on  the  point  that,  since  no  demand  was  made  by  the  subsequent 
assignee  until  after  an  assignment  by  the  company  for  the  benefit 
of  creditors,  his  claim  was  at  most  only  the  claim  of  a  general  cred- 
itor, rather  than  one  entitled  to  set-off  as  against  the  mortgage  on 
the  property. 

Where  a  bailee  insures  the  property  of  his  bailor  as  property 
"held  in  trust,"  etc.,  and  the  bailor  fails  to  ratify  such  insurance 
as  principal,  the  bailee  is  at  liberty  to  cancel  it  at  any  time  (Still- 
well  V.  Staples,  19  N.  Y.  401). 

(c)    What  constitutes  cancellation — Intent  of  parties. 

The  first  and  most  essential  element  of  a  cancellation  of  the  policy, 
either  by  insured  or  by  mutual  consent,  is  an  intent  on  the  part  of 
insured  to  effect  a  termination  of  the  contract.  Thus,  an  insistence 
by  the  insured's  attorney  that  the  form  of  the  policy  was  erroneous, 
and  should  be  changed,  has  been  held  not  to  effect  a  cancellation, 
especially  as  the  company's  agent  was  informed  that  a  cancellation 
was  not  desired,  and  that  the  attorney  would  call  in  regard  to  the 
matter  (Baldwin  v.  Pennsylvania  Fire  Ins.  Co.,  55  Atl.  970,  206  Pa. 
248).  And  where  a  policy  was  surrendered  for  the  purpose  of  hav- 
ing another  one  issued  in  its  stead,  the  surrendered  policy  was 
held  to  have  been  in  force  until  the  new  one  was  issued  (Hickey 
V.  Hartford  Fire  Ins.  Co.,  44  N.  Y.  Supp.  191,  15  App.  Div.  224, 
affirming  92  Hun,  192,  36  N.  Y.  Supp.  329).  Nor  will  a  contention 
by  insured  prior  to  the  loss,  that  the  policy  has  not  been  in  fact 
renewed,  and  that  he  does  not,  therefore,  owe  the  premium,  amount 
to  a  cancellation  thereof  (Tucker  v.  Dairy  Mut.  Ins.  Co.,  116  Iowa, 
37,  89  N.  W.  37). 

But  where  the  letter  in  which  the  policies  were  sent  to  the  in- 
surer's agent  stated  that  the  policies  were  inclosed  "for  cancella- 
tion," and  requested  as  high  a  rebate  as  possible,  and  that  a  state- 
ment of  the  rebate  allowed  on  each  policy  be  sent,  without,  however, 
naming  any  rate  or  sum,  it  was  held  that  there  was  a  surrender 
of  the  policies  for  cancellation  without  condition,  and  not  a  mere 
inquiry  as  to  terms  (Crown  Point  Iron  Co.  v.  .SStna  Ins.  Co.,  127 
N.  Y.  608,  28  N.  E.  653,  14  L.  R.  A.  147,  affirming  on  this  point  53 
Hun,  220,  6  N.  Y.  Supp.  602).  And  in  Von  Wien  v.  Scottish  Union 
&  National  Ins.  Co.,  118  N.  Y.  94,  23  N.  E.  123,  where  it  appeared 
that  five  policies  had  been  issued  at  the  same  time,  and  only  enough 
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paid  to  satisfy  the  premiums  on  three  of  them,  a  return  by  the  in- 
sured, after  being  dunned  for  the  balance  of  the  premiums,  of  two 
of  the  policies,  without  any  regard  to  which  two,  and  without 
knowledge  as  to  the  application  of  the  money  already  paid,  was  held 
to  justify  a  finding  of  cancellation  of  the  two  policies  on  which 
the  agent  had  not  applied  any  premiums,  though  such  policies  did 
not  correspond  with  the  two  returned  by  insured.  So,  also,  a  neg- 
lect for  eight  months  to  pay  an  assessment  on  the  premium  note 
after  a  notice,  apparently  unfounded,  that  the  insurance  would  not 
be  in  force  during  such  neglect,  the  taking  out  of  other  insurance 
in  the  same  amount  as  that  thus  apparently  abandoned,  together 
with  statements  that  the  policy  of  the  assessment  company  was 
worthless  on  account  of  the  company's  financial  condition,  have 
been  held  to  constitute  sufficient  evidence  to  justify  a  finding  that 
the  policy  had  been  abandoned. 

Jones  V.  Alliance  Mut.  Fire  Ins.  Co.  of  Reading,  174  Pa.  438,  34  Atl. 
198.  See,  also,  Skillem  v.  Continental  Ins.  Co.  (Tenn.  Oh.)  42  S. 
W.  180,  affirmed  orally  by  Supreme  Court  October  16,  1897. 

Obviously,  a  surrender  of  the  policy  by  an  insured  without  suf- 
ficient mental  capacity  to  understand  the  nature  and  consequences 
of  the  act,  will  be  of  no  force  and  effect,  and  the  question  as  to 
whether  the  insured  had  such  capacity  is  one  for  the  jury  (Mc- 
Closkey  v.  Springfield  Fire  &  Marine  Ins.  Co.,  76  Vt.  151,  56  Atl. 
662). 

Where  it  is  claimed  that  there  has  been  a  surrender  of  the  policy 
by  mutual  consent  of  the  parties,  it  is,  of  course,  necessary  to  show 
not  only  an  intent  on  the  part  of  the  insured,  but  also  a  meeting 
of  the  minds  of  the  parties  on  the  same  proposition.  Thus,  it  has 
been  held  that  a  request  by  insured  to  the  underwriters  to  cancel 
his  policy  "and  issue"  a  new  one,  with  additional  privileges,  and 
an  offer  to  pay  the  increased  premium,  must  be  accepted  or  rejected 
as  a  whole.  The  company,  in  such  a  case,  is  not  authorized  to  can- 
cel the  policy  and  credit  unearned  premiums  on  outstanding  premi- 
um notes  (Wilkins  v.  Tobacco  Ins.  Co.,  30  Ohio  St.  317,  27  Am. 
Rep.  455,  affirming  1  Cin.  R.  349).  Similarly,  in  Queen  Ins.  Co. 
V.  Leonard,  9  Ohio  Cir.  Ct.  R.  46,  6  O.  C.  D.  49,  2  Ohio  Dec.  122, 
it  was  held  that,  where  the  surrender  of  the  policy  was  conditional, 
the  condition  must  be  met  before  there  could  be  a  surrender.  The 
company  could  not  select  the  part  of  the  new  contract  favorable 
to  it  and  reject  tfie  balance.    And  even  though  the  company  assents 
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to  the  insured's  proposition  of  cancellation,  yet  if  the  insured,  be- 
fore the  assent  reaches  them,  hear  of  the  destruction  of  the  prop- 
erty, the  proposition  and  assent  do  not  in  law  amount  to  an  agree- 
ment to  cancel  the  policy  (Head  v.  Providence  Ins.  Co.,  2  Cranch, 
127,  2  L.Ed.  229). 

Where  the  insurer,  without  explanation,  retains  a  policy  which 
it  knows  was  returned  to  it  for  the  purpose  of  cancellation,  it  may 
be  held  estopped  from  denying  that  it  assented  thereto. 

German  Ins.  Co.  v.  Davis  (Ark.)  12  S.  W.  155;  Walters  v.  St  Joseph 
Fire  &  Marine  Ins.  Co.,  39  Wis.  489. 

And  where,  as  a  result  of  a  correspondence  as  to  a  rescission,  the 
insured  sent  a  check  and  the  policy,  with  a  request  that,  if  such 
action  did  not  "conclude  the  whole  matter,"  the  check  should  be 
returned,  the  retention  and  cashing  of  the  check  rescinded  the  con- 
tract by  mutual  consent  (Sea  Ins.  Co.  v.  Johnston,  105  Fed.  286, 
44  C.  C.  A.  477).  And  the  stopping  of  payment  on  a  check;  after 
notice  that  the  policy  was  forfeited  for  nonpayment  of  the  premium, 
which  the  check  was  meant  to  meet,  together  with  the  taking  out 
of  other  insurance  in  the  same  amount,  has  been  held  to  show  a 
rescission  by  mutual  agreement. 

Skillern  v.  Continental  Ins.  Co.  (Tenn.  Ch.)  42  S.  W.  180,  affirmed  orally 
by  Supreme  Court  October  16,  1897.  See,  also,  Jones  t.  Alliance 
Mut.  Fire  Ins.  Co.,  174  Pa.  438,  34  Atl.  198. 

The  surrender  of  the  policy  to  a  duly  authorized  agent,  with  in- 
tent on  the  part  of  both  parties  to  cancel  it  and  apply  the  returned 
premiums  on  other  policies,  will  effect  a  cancellation,  though  the 
agent  does  not,  in  fact,  return  the  policy  to  the  company. 

Traia  v.  Holland  Purchase  Ins.  Co.,  62  N.  T.  598,  reversing  on  other 
grounds  1  Hun,  527,  3  Thomp.  &  C.  777,  68  N.  Y.  208.  See,  also, 
Bryan  v.  Viele,  4  N.  T.  St  Eep.  872,  where,  under  similar  circum- 
stances, the  company,  and  not  the  agent,  was  held  responsible  on 
account  of  the  failure  to  return  premiums. 

And  in  Birnstein  v.  Stuyvesant  Ins.  Co.,  82  N.  Y.  Supp.  140,  83 
App.  Div.  436,  reversing  81  N.  Y.  Supp.  306,  39  Misc.  Rep.  808, 
though  it  was  said  that  the  return  of  the  policy,  with  a  request 
for  cancellation,  effected  such  cancellation  without  any  act  on  the 
part  of  the  company,  yet  it  was  further  held  that,  the  company 
having  regarded  the  returned  policy  as  canceled,  and  having  made 
no  mistake  itself,  no  recovery  could  be  based  thereon,  though  in 
fact  the  insured  had  intended  to  surrender  a  prior  policy  issued  by 
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mistake  and  which  incorrectly  described  the  property.  In  Sea  Ins. 
Co.  V.  Johnston,  105  Fed.  286,  44  C.  C.  A.  477,  it  was  held  that  where 
the  determination  of  a  question  of  rescission  by  mutual  consent 
depended  upon  the  construction  of  an  admitted)  written  corre- 
spondence, in  connection  with  undisputed  facts,  the  question  became 
one  of  law  for  the  court.  But,  ordinarily,  whether  there  has  been 
such  a  cancellation  is  for  the  jury,  under  proper  instructions  from 
the  court  (Kirby  v.  Phcenix  Ins.  Co.,  81  Tenn.  [13  Lea]  340). 
And  the  effect  of  the  taking  back  of  a  policy  after  a  surrender,  as 
showing  that  there  was,  in  fact,  no  valid  surrender,  is  also  for  the 
jury. 

Train  v.  Holland  Purchase  Ins.  Co.,  62  N.  T.  598,  reversing  1  Hun,  527, 
3  Thomp.  &  6.  777.    For  subsequent  appeal,  see  68  N.  T.  208. 

(d)    Same — Notice  to  insurer  of  the  surrender  of  policy. 

Where  an  insurance  policy  contains  a  stipulation  that  "the  as- 
sured may  also  cancel  the  policy  by  surrendering  the  same  at  any 
time  after  the  premium  or  premium  notes  have  been  paid,  the  com- 
pany retaining  short  rates  and  all  expenses  incurred  in  taking  the 
risk,"  and  the  premium  notes  are  due  and  payable  "on  or  before" 
certain  dates,  the  assured  may  cancel  the  policy  or  have  it  canceled 
at  any  time  by  simply  complying  with  the  stipulation  (Burlington 
Ins.  Co.  v.  McLeod,  34  Kan.  189,  8  Pac.  124).  And  insurance  poli- 
cies which  provide  that  they  may  be  terminated  at  the  request  of 
the  insured  at  any  time  do  not  require  notice  of  such  election,  and 
are  deemed  terminated  at  once  on  delivery  of  the  policy  to  an  agent 
of  the  company  for  cancellation  (Insurance  Commissioner  v.  Peo- 
ple's Fire  Ins.  Co.,  68  N.  H.  51,  44  Atl.  82).  It  is  evident,  however, 
that,  even  in  case  of  a  cancellation  of  the  contract  by  the  insured, 
the  mere  intention  to  cancel  will  not  be  sufficient  without  some  overt 
act  giving  the  company  notice  that  the  contract  is  at  an  end.  The 
standard  policy  provisions  as  to  the  surrender  of  the  policy  have  been 
already  noted,  and  in  the  nature  of  the  thing  there  must  be  some 
sort  of  a  request  or  notice  given  the  company.  Thus,  it  has  been 
held,  both  in  an  Iowa  case  and  under  the  Nebraska  statute  (Comp. 
St.  1887,  c.  43,  §  42),  that  an  assignment  of  a  policy  to  a  third  per- 
son, with  intent  that  such  person  shall  collect  the  unearned  pre- 
mium, does  not  of  itself  amount  to  a  cancellation. 

Colby  V.  Cedar  Rapids  Ins.  Co.,  66  Iowa,  577,  24  N.  W.  54;  Farmers' 
Mut.  Ins.  Co.  V.  Pboenlx  Ins.  Co.,  65  Neb.  14,  90  N.  W.  1000,  affirm- 
ed on  this  ground  95  N.  W.  3,  65  Neb.  14. 
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But  where  the  request  for  cancellation  has  been  communicated 
to  the  company,  the  right  to  the  unearned  premiums  becomes  ab- 
solute and  may  be  assigned. 

State  Ins.  Co.  v.  Farmers'  Mut.  Ins.  Co.,  90  N.  W.  997,  65  Neb.  34; 
Farmers'  Mut.  Ins.  Co.  v.  Phoenix  Ins.  Co.,  95  N.  W.  3,  65  Neb. 
14,  modifying  90  N.  W.  1000,  65  Neb.  14. 

The  mailing  by  insured  of  a  notice  of  cancellation  is  not  sufficient 
to  cancel  the  policy.  The  mail,  under  such  circumstances,  is  the 
agent  of  the  insured,  and,  if  the  letter  fails  to  reach  the  company 
prior  to  the  loss,  the  company  will  be  liable  (Cvown  Point  Iron  Co. 
V.  yEtna  Ins.  Co.,  127  N.  Y.  608,  28  N.  E.  653,  14  L.  R.  A.  147,  re- 
versing 53  Hun,  220,  6  N.  Y.  Supp.  602).  And  there  is  no  pre- 
sumption that  a  soliciting  agent  is  authorized  to  cancel  policies 
and  receive  the  short  rate.  Hence  the  insured  was  liable  for  the 
premium  where  there  was  no  evidence  that  the  request  on  which 
such  agent  assumed  to  act  was  ever  received  by  the  company,  or 
that  the  short-rate  premium  paid  to  him  was  ever  properly  for- 
warded (Phenix  Ins.  Co.  v.  Radford  [Neb.]  93  N.  W.  1000).  In 
Greenwich  Ins.  Co.  v.  Providence  &  Stonington  Steamship  Co., 
119  U.  S.  481,  7  Sup.  Ct.  292,  30  L.  Ed.  473,  the  policy  provided 
that  it  should  remain  in  force  after  its  expiration  until  contrary  no- 
tice was  given,  "the  assured  to  pay  for  such  privilege  pro  rata  for 
the  time  used."  Shortly  after  the  expiration  of  the  term  of  the 
policy,  a  check  was  sent  to  cover  the  cost  of  a  month's  additional 
insurance,  and  just  after  the  close  of  the  month  the  loss  occurred. 
The  court  held  that  the  payment  of  the  premium  for  a  month  was 
not  notice  of  a  discontinuance  of  the  policy  at  the  close  of  the 
month,  and  therefore  the  policy  was  still  in  force  when  the  loss 
occurred. 

Whatever  the  stipulations  of  the  policy  as  to  the  requisites  of  a 
surrender  by  insured,  they  will  not,  of  course,  prevent  the  parties 
to  an  ordinary  contract  of  insurance  from  rescinding  such  contract 
at  any  time  by  mutual  consent 

Sea  Ins.  Co.  v.  Johnston,  105  Fed.  286,  44  C.  C.  A.  477;  Jones  v.  Alli- 
ance Mut.  Fire  Ins.  Co.  of  Reading,  174  Pa.  438,  34  Atl.  198;  Ap- 
peal of  Kinney,  Id.;  Kirby  v.  Phoenis  Ins.  Co.,  13  Lea  (Tenn.)  340; 
Skillern  v.  Continental  Ins.  Co.  (Tenn.  Ch.)  42  S.  W.  180. 

But  where,  by  the  charter  of  the  company,  it  is  expressly  provided 
that  all  instruments  to  bind  the  company  must  be  in  writing,  a 
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contract  to  cancel  must  also  be  in  writing  (Head  v.  Providence  Ins. 
Co.,  2  Cranch,  127,  2  L.  Ed.  229). 

(e)    Same.— Slntnal  companies. 

One  insured  in  a  mutual  company,  even  though  its  contract  does 
not  directly  provide  therefor,  may,  with  the  consent  of  the  directors, 
secure  a  cancellation  of  his  contract  and  withdraw  from  the  com- 
pany. So  long  as  he  is  a  member  of  the  company  he  is  liable  for  as- 
sessments for  losses  occurring  during  such  membership,  but  that 
furnishes  no  reason  for  denying  to  the  parties  the  ordinary  right 
of  rescinding  the  contract,  and  releasing  the  insured  from  further 
obligations. 

Boland  v.  Whitman,  33  Ind.  64;  Sullivan  v.  Massachusetts  Mut.  Fire 
Ins.  Co.,  2  Mass.  318.  But  see  Seamans  v.  Millers'  Mut.  Ins.  Co., 
90  Wis.  490,  63  N.  W.  1059. 

And  a  member  will  be  relieved  by  the  voluntary  surrender  of  his 
policy,  with  an  intent  to  have  it  canceled,  though  it  is  provided  that 
the  liability  of  a  member  shall  continue  until  the  cancellation  of 
his  policy  and  the  erasure  of  his  name  from  the  books.  Obviously, 
in  such  a  case,  the  company  cannot  set  up  that  it  has  neglected 
that  which  it  agreed  to  do  (Farmers'  Mut.  Ins.  Co.  v.  Wenger,  90 
Pa.  220). 

But  where  the  by-laws  of  a  mutual  company  provided  for  a 
method  of  cancellation  by  surrender  of  the  certificate,  an  agreement 
for  cancellation  between  the  secretary  and  insured  will  not  be  suffi- 
cient. Only  by  compliance  with  the  by-laws  can  the  member  be  re- 
lieved from  his  obligations. 

Patrons'  Mut.  Aid  Soc.  v.  Hall,  19  Ind.  App.  118,  49  N.  E.  279;  Schroed- 
er  V.  Farmers'  Mut.  Fire  Ins.  Co.,  87  Mich.  310,  49  N.  W.  536; 
Stone  V.  Lorentz,  19  Pa.  Co.  Gt.  R.  51,  6  Pa.  Dist.  R.  17.  See,  in 
connection  with  these  cases,  the  discussion  In  subdivision  (a)  as 
to  the  right  of  member  to  withdraw  without  the  consent  of  the 
company,  and  Susquehanna  Mut.  Fire  Ins.  Co.  v.  Oberholtzer,  172 
Pa.  223,  32  Atl.  1105,  1108,  where,  in  discussing  the  right  of  cancel- 
lation for  fraud,  special  emphasis  was  placed  on  the  peculiar  nature 
Of  the  obligations  of  a  member  of  a  mutual  order. 

In  Buckley  v.  Columbia  Ins.  Co.,  83  Pa.  298,  an  offer  to  prove 
notice  to  an  agent  of  a  desire  for  cancellation,  and  a  statement 
by  the  agent  that  the  policy  should  be  null  and  void,  was  held  to 
have  been  properly  rejected.     The  court,  in  its  decision,  however. 
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neglected  the  part  of  the  offer  to  prove  dealing  with  the  acquiescence 
by  the  agent  in  the  insured's  request. 

(f)    Cancellation  and  revival  of  policy  after  loss. 

The  courts  have  been  very  loth  to  hold  that  there  has  been  a 
surrender  of  the  policy  by  the  insured  after  the  loss.  Thus,  where 
insured  signed  a  statement  after  loss  that  he  had  no  insurance  in 
a  certain  company,  but  such  signature  was  obtained  at  the  instance 
of  the  insurance  agent,  and  without  full  knowledge  of  the  facts, 
it  was  held  that  his  act  did  not  constitute  a  ratification  of  a  prior  in- 
valid surrender  (Peterson  v.  Hartford  Fire  Ins.  Co.,  Ill  111.  App. 
466).  The  same  case  further  held  that  the  bringing  of  action  on  a 
policy  substituted  for  the  one  fraudulently  surrendered  did  not  • 
ratify  the  surrender.  The  insured's  rights  were  then  fixed,  and, 
since  both  companies  denied  liability,  the  bringing  of  action  on  the 
other  policy  was  explainable  as  a  mere  precautionary  or  protective 
act.  Similarly,  in  Aachen  &  Munich  Fire  Ins.  Co.  v.  Crawford,  65 
N.  E.  134,  199  111.  367,  affirming  100  111.  App.  454,  it  was  held  that 
the  acceptance  of  unearned  premiums  by  a  mortgagee  after  an 
attempted  canc'cllation  of  his  interest  in  the  policy,  and  after  the 
destruction  of  the  property,  did  not  constitute  a  waiver  of  his  claim 
under  the  policy.  And  where  insured's  written  contract  called  for 
$10,000  insurance,  and  the  company,  before  the  fire,  had  threatened 
to  cancel  unless  he  would  consent  to  a  reduction  of  $5,000,  it  was 
held  that  the  bringing  of  action  by  insured  for  only  $5,000,  but 
under  the  policy,  did  not  show  an  abandonment  of  the  written  con- 
tract, and  acceptance  of  the  insurer's  offer  of  reduced  insurance 
(Van  Tassel  v.  Greenwich  Ins.  Co.,  45  N.  E.  365,  151  N.  Y.  130,  re- 
versing 25  N.  Y.  Supp.  301,  72  Hun,  141). 

A  bailee,  however,  who  had  insured  the  interest  of  his  bailor 
as  property  "held  in  trust,"  but  who,  after  the  fire,  claimed  for  his 
own  loss  alone,  which  far  exceeded  the  amount  of  insurance,  vir- 
tually canceled  the  policy  as  to  the  insurance  on  goods  "held  in 
trust"  (Stillwell  v.  Staples,  19  N.  Y.  401). 

Where  there  has  been  a  valid  surrender  of  the  policy,  its  return  to 
the  insured  after  the  fire  will  not  revive  the  contract. 

Train  v.  Holland  Purchase  Ins.  Co.,  62  N.  Y.  598,  reversing  1  Hun,  527, 
3  Thomp.  &  C.  777,  subsequent  appeal  in  68  N.  Y.  208;  Crown  Point 
Iron  Co.  V.  iEtna  Ins.  Co.,  127  N.  Y.  608,  28  N.  E.  653,  14  L.  R.  A. 
147,  affirming  on  this  point  53  Hun,  220,  6  N.  Y.  Supp.  602. 
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(g)    Amount  of  premiums  to  be  returned. 

As  noted  in  discussing  the  right  to  cancellation  in  general,  it  is 
usually  provided  that  the  insured,  on  cancellation  of  the  policy, 
is  entitled  to  return  of  the  whole  or  some  portion  of  the  unearned 
premium.  Questions  have  sometimes  arisen  as  to  the  proportion 
of  the  premiums  to  which  insured  is  entitled  under  these  provisions. 
In  American  Ins.  Co.  v.  Garrett,  71  Iowa,  243,  32  N.  W.  356, 
where  the  exact  provision  of  the  policy  was  not  given,  it  was  said 
that  an  insured  seeking  to  surrender  and  cancel  a  policy  of  fire  in- 
surance is  liable  on  his  premium  note  for  any  part  of  the  premium 
which  may  have  matured  previous  to  such  rescission.  The  ordinary 
provision,  however,  in  case  of  cancellation  by  insured,  is  for  a  re- 
tention by  the  company  of  customary  "short  rates."  As  interpreted 
in  Re  Independence  Ins.  Co.,  13  Fed.  Cas.  13,  the  customary  short 
rate  is  the  premium  which  would  have  been  payable  had  the  in- 
surance been  originally  issued  for  the  time  in  which  it  actually  re- 
mained in  force.  And  in  Insurance  Commissioner  v.  People's  Fire 
Ins.  Co.,  68  N.  H.  51,  44  Atl.  82,  it  was  held  that  the  insured  was 
entitled  to  no  more  because  his  surrender  of  the  policy  was  induced 
by  the  insolvency  of  the  company  and  the  appointment  of  a  receiver. 
A  stipulation  authorizing  a  retention  of  short  rates  does  not  justify 
a  further  deduction  of  the  agent's  commission  (McKenna  v.  Fire- 
men's Ins.  Co.,  63  N.  Y.  Supp.  164,  30  Misc.  Rep.  727).  Where, 
however,  it  is  provided  that  the  company  may  retain  the  "custo- 
mary short  rates"  and  "the  expenses  of  writing  the  risk,"  the  ex- 
penses are  not  considered  as  included  in  the  "short  rate,"  nor  are 
they  confined  to  the  mere  cost  of  writing  the  policy.  The  phrase 
covers  all  expenses  connected  with  determining  the  character  of 
the  risk  and  the  preliminary  negotiations  for  the  policy. 

State  Ins.  Co.  v.  Horner,  14  Colo.  391,  23  Pae.  788.  See,  also,  State 
Ins.  Co.  V.  Farmers'  Mut.  Ins.  Co.,  65  Neb.  34,  90  N.  W.  997;  Farm- 
ers' Mut.  Ins.  Co.  V.  PhcEnix  Ins.  Co.,  65  Neb.  14,  90  N.  W.  1000, 
95  N.  W.  a,  decided  under  Comp.  St.  1899,  c.  43,  art.  2,  §  46,  directly 
providing  for  a  deduction  of  tbe  compensation  of  the  agent  in  ad- 
dition to  the  short  rate. 

But  in  Burlington  Ins.  Co.  v.  McLeod,  34  Kan.  189,  8  Pac.  124, 
decided  under  a  similar  provision,  it  was  held  that  what  were  rea- 
sonable expenses  incurred  by  the  company  in  taking  the  risk  was  a 
question  of  fact  for  the  jury,  and,  if  such  reasonable  expenses  were 
included  in  the  short  rates  stipulated  for,  they  could  not  be  de- 
manded as  "expenses"  in  addition  to  such  short  rates. 
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Where  the  charter  of  a  mutual  company  provided  for  the  with- 
drawal of  a  member  by  paying  all  "dues  and  liabilities,"  and  the 
policy  provided  for  a  retention  of  the  "customary  short  rates,"  the 
company  was  entitled  to  such  a  reasonable  time  before  paying  as 
was  necessary  to  determine  the  amount  of  the  member's  liabilities, 
if  any,  which  were  to  be  deducted  from  the  unearned  premiums 
(State  Mut.  Fire  Ins.  Ass'n  v.  Brinkley  Stave  &  Heading  Co.,  61 
Ark.  1,  31  S.  W.  157,  29  L.  R.  A.  712,  54  Am.  St.  Rep.  191), 

(h)    Bescission  for  frand. 

If  the  insured  wishes  to  rescind  the  policy  on  the  ground  that  it 
was  not  in  accordance  with  the  prior  oral  agreement,  he  must  do 
so  promptly  upon  its  receipt  (American  Ins.  Co.  v.  Neiberger,  74 
Mo.  167).  And  where  the  policy  described  the  property  as  "hay  in 
stack  within  fifty  feet  of  stable,"  and  the  application,  expressly 
made  a  part  of  the  policy,  described  it  as  "hay  in  the  stack  and  in 
the  field,"  it  was  held  that  the  discrepancy  did  not  entitle  the  insured 
to  rescind  the  contract  of  insurance  (Edwards  v.  Farmers'  Ins. 
Co.,  74  111.  84).  And  in  Susquehanna  Mut.  Fire  Ins.  Co.  v.  Ober- 
holtzer,  172  Pa.  223,  32  Atl.  1105,  1108,  it  was  held  that  there  could 
not  be  a  cancellation  of  a  member's  obligation  to  pay  future  assess- 
ments, where  he  had  delayed  to  ask  cancellation  for  an  unreasonable 
time  after  the  perpetration  of  the  fraud  on  which  his  request  was 
based.  This  was  decided  not  only  on  the  ordinary  ground  of  acqui- 
escence, but  also  on  the  theory  that,  other  members  having  entered 
the  company  on  partial  reliance  on  his  membership,  it  would  be 
unjust  to  them  to  permit  him  to  afterwards  rescind  the  contract 
on  the  ground  of  fraud  which  he  should  have  at  once  discovered. 
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3.   CANCELLATION   AND   RESCISSION    OF   LIFE   AND    ACCIDENT 
POLICIES   AND   ACTIONS    THEREFOR. 

(a>  Scope  of  discussion. 

(b)  Oancellatlon  and  rescission  by  company — Consent  of  insured. 

(c)  Repudiation  of  the  contract  by  the  company. 

(d)  Abandonment  and  rescission  of  contract  by  mutual  consent. 

(e)  Wrongful  cancellation  by  company — Bight  to  reinstatement 

(f)  Same — Actions  for  damages. 

(g)  Same — ^Time  of  bringing  action — Acceptance  of  rescission  and  es- 

toppel, 
(h)  Same — Measure  of  damages— Value  of  policy, 
(i)  Same — Amount  of  premiums. 

(j)  Rescission  by  insured  for  fraud  or  mistake — Right  to  maintain  ac- 
tion for  premium, 
(k)  Same — Prerequisites  to  maintenance  of  action. 
(1)  Action  for  cancellation  by  company — Federal  rule;, 
(m)  Same — Doctrine  of  state  courts, 
(n)  Same — Return  of  premiums. 

(a)    Scope  of  discnssion. 

This  brief  is  intended  to  include  the  rescission,  cancellation,  or 
abandonment  of  contracts  of  life  or  accident  insurance  when  ef- 
fected by  mutual  agreement  of  the  parties,  outside  the  terms  of 
the  contract;  the  effect  of  a  wrongful  cancellation  or  repudia- 
tion by  the  coitipany;  the  right  of  the  insured  or  beneficiary  to 
rescind  for  fraud  or  mistake ;  and  the  right  of  the  company  to 
a  cancellation  of  the  policy  in  equity.  Many  of  the  cases  of  so- 
called  cancellation  of  life  and  accident  policies  are  in  reality  but  a 
notification  by  the  company  to  the  insured  that  he  has  violated 
some  of  the  policy's  conditions,  and  that  the  company  considers 
itself  as  no  longer  bound  thereby.  Manifestly,  the  question  as  to 
whether  the  company  is  within  its  rights  in  this  declaration  is  a 
question  of  avoidance  or  forfeiture,  and  is  treated  under  the  briefs 
discussing  those  questions.  The  question,  however,  as  to  the  rights 
of  the  insured  in  the  case  of  a  wrongful  cancellation  by  the  com- 
pany will  be  considered  here,  as  will  also  those  cases  in  which  the 
company  claimed  the  right  of  cancellation  at  will,  and  a  few  others 
in  which  the  question  as  to  the  attempted  cancellation  or  rescission 
by  the  company  was  not  considered  as  based  on-  an  alleged  right 
of  forfeiture  or  avoidance. 

Questions  have  also  arisen  as  to  the  right  of  the  company  to  scale 
down  the  policy,  increase  assessments,  refuse  loans  on  the  policy. 
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and  the  like.  Such  questions  will  be  found  treated  in  other  specific 
briefs,  but  the  question  as  to  the  effect  of  a  repudiation  of  the  con- 
tract by  the  company  by  wrongful  acts  of  such  character  will  be 
treated  here. 

(b)    Cancellation  and  rescission  by  company — Consent  of  insured. 
It  is  a  general  rule  that  a  life  insurance  company,  in  the  absence 

of  contractual  or  statutory  stipulations,  or  a  breach  of  the  contract 

by  the  other  parties  in  interest,  has  no  power  to  cancel  the  policy 

without  the  consent  of  such  other  parties. 

Day  V.  Connecticut  Gen.  Life  Ins.  Co.,  45  Conn.  480,  29  Am.  Bep.  693; 
Alabama  Gold  Life  Ins.  Co.  v.  Garmony,  74  Ga.  51;  Brooklyn  Late 
Ins.  Co.  V.  Week,  9  111.  App.  358;  Metropolitan  Life  Ins.  Co.  v. 
McGormick,  19  Ind.  App.  49,  49  N.  E.  44,  65  Am.  St.  Rep.  392; 
Van  Werden  v.  Equitable  Life  Assur.  See,  99  Iowa,  621,  68  N.  W. 
892;  Chase  v.  Phcenix  Mut.  Life  Ins.  Co.,  67  Me.  85;  Ebert  v. 
Mutual  Reserve  Fund  Life  Ass'n,  81  Minn.  -116,  83  N.  W.  506,  834, 
affirmed  84  N.  W.  457;  Smith  v.  Charter  Oak  Ins.  Co.,  64  Mo.  330; 
Suess  V.  Imperial  Life  Ins.  Co.,  64  Mo.  App.  1,  2  Mo.  App.  Eep'r, 
830;  Dean  v.  iBtna  Life  Ins.  Co.,  2  Hun  (N.  Y.)  358,  4  Thomp.  & 
C.  497;  Mausbach  v.  Metropolitan  Life  Ins.  Co.,  53  How.  Prac. 
(N.  Y.)  496,  affirmed  without  opinion  17  Hun,  340;  Speer  v.  Phoenix 
Mut.  Life  Ins.  Co.,  36  Hun  (N.  Y.)  322;  McCollum  v.  New  York 
Mut.  Life  Ins.  Co.,  55  Hun,  103,  8  N.  Y.  Supp.  249;  Skudera  v. 
Metropolitan  Life  Ins.  Co.,  39  N.  Y.  Supp.  1059,  17  Misc.  Rep.  367; 
Union  Cent.  Life  Ins.  Co.  v.  Pottker,  33  Ohio  St.  459,  31  Am.  Rep. 
555,  affirming  5  Ohio  Dec.  263;  Continental  Life  'ins.  Co.  v.  Robin- 
son, 4  Ohio  Dec.  442,  2  Cleve.  Law  Rep.  171,  reversed  on  other 
grounds  40  Ohio  St.  271;  American  Ins.  Co.  v.  McAden,  109  Pa. 
399,  1  Atl.  256;  McNulty  v.  Prudential  Ins.  Co.,  7  Pa.  Super.  Ct 
1;  Kerns  v.  Prudential  Ins.  Co.,  11  Pa.  Super.  Ct.  209;  Hollingg 
V.  Bankers'  Union  of  the  World,  63  S.  C.  192,  41  S.  E.  90;  Home 
Forum  Ben.  Order  v.  Varnado  (Tex.  Civ.  App.t  55  S.  W.  364;  Mut- 
ual Reserve  Fund  Life  Ass'n  v.  Taylor,  99  Va.  208,  37  S.  E.  854; 
MeCall  V.  Phoenix  Mut.  Life  Ins.  Co.,  9  W.  Va.  237,  27  Am.  Rep. 
558;  Merrick  v.  Northwestern  National  Life  Ins.  Co.  (Wis.)  102 
N.   W.   593. 

But  a  mere  notice  by  a  mutual  company  that  it  will  declare  the 
policy  forfeited  if  a  certain  assessment  alleged  to  be  illegal  is  not 
paid  is  not  an  absolute  repudiation  of  the  contract  justifying  action, 
especially  if,  at  the  time  of  the  action  by  insured,  the  time  had 
elapsed,  and  the  policy  had  not  been  forfeited  (Lee  v.  Mutual  Re- 
serve Fund  Life  Ass'n,  33  S.  E.  556,  97  Va.  160). 

A  few  cases  have  arisen  under  contracts  reserving  to  the  insurer 
the  right  to  cancel  at  will.     Thus,  it  has  been  held  that  an  accident 
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policy  giving  the  company  the  right  to  cancel  the  policy  at  any  time 
on  giving  notice  and  returning  the  unearned  premium  may  be  can- 
celed by  notice  given  to  the  insured  of  an  intention  to  cancel  and 
a  request  for  a  payment  of  the  current  premiums  earned  and  unpaid 
(O'Connell  v.  Fidelity  &  Casualty  Co.  of  N.  Y.,  87  App.  Div.  306, 
84  N.  Y.  Supp.  315).  And  where  the  constitution  of  a  beneficial 
association  authorized  the  directors  to  cancel  any  membership 
deemed  advisable  by  them,  and  there  were  other  provisions  author- 
izing the  expulsion  of  the  member  for  crime,  etc.,  it  was  held  that 
the  discretionary  power  was  not  in  conflict  with  the  narrower  pro- 
visions, and  that  the  directors  had  power  to  cancel  a  membership 
owing  to  insured  having  lost  an  eye  (Travelers'  Protective  Ass'n 
of  America  v.  Dewey  [Tex.  Civ.  App.]  78  S.  W.  1087).  But  mere 
authority  to  call  in  and  cancel  a  policy  will  not  of  itself  affect  the 
liability  of  the  company  to  pay  under  its  terms  (Gerken  v.  Royal 
Ben.  Soc,  45  N.  Y.  Supp.  384,  18  /pp.  Div.  38).  So,  also,  where 
there  was  a  stipulation  in  a  temporary  certificate  of  insurance  that 
the  company  might  cancel  it  at  any  time  within  90  days,  but  that, 
if  the  application  was  accepted,  a  permanent  policy  should  be  ex- 
ecuted, it  was  held  that  the  silence  of  the  company  during  the  90 
days  justified  an  assumption  that  the  application  was  accepted, 
and  authorized  a  recovery  for  the  death  occurring  shortly  thereafter 
(Keen  v.  Mutual  Life  Ins.  Co.  of  New  York  [C.  C]  131  Fed.  559). 
Nor  does  authority  retained  in  the  association  to  cancel  for  fraud 
or  addiction  to  vice  authorize  a  cancellation  for  such  causes  without 
notice  to  the  member  (Supreme  Lodge  K.  P.  of  the  World  v.  Taylor 
[Ala.]  24  South.  247).  The  same  case  further  held  that,  where 
tender  or  return  of  the  amount  paid  by  insured  was  necessary  to 
a  cancellation,  such  requirement  was  not  met  by  a  showing  of  an 
attempt  to  refund,  and  failure  on  account  of  the  condition  of  the  in- 
sured. 

The  difference  between  a  rescission  of  the  contract  by  the  com- 
pany for  fraud  or  mistake  and  its  forfeiture  for  misrepresentation 
or  breach  of  condition  is  evidently  slight.  There  are,  however,  a 
few  cases  indicating  that  under  some  circumstances  the  insurer  may 
have  a  right  to  rescind  by  surrendering  the  premiums  though  the 
policy  under  its  terms  has  not  been  forfeited.  Thus,  in  New  York 
Life  Ins.  Co.  v.  Weaver's  Adm'r,  24  Ky.  Law  Rep.  1086,  70  S.  W. 
628,  114  Ky.  295,  it  was  held  that,  though  a  policy  procured  by  fraud 
was  by  its  terms  incontestable,  it  might  nevertheless,  within  a  rea- 
sonable time  after  the  discovery  of  the  fraud,  be  rescinded  by  a  re- 
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turn  of  the  premiums  paid.  Somewhat  similar  principles  were  in- 
volved in  Massachusetts  Life  Ins.  .Co.  v.  Eshelman,  30  Ohio  St.  647. 
In  that  case  the  policy  was  issued  on  an  application  forged  by  the 
agent,  a  genuine  application  having  been  made  by  the  insured. 
Immediately  upon  the  discovery  of  the  fraud,  the  company  tendered 
the  premium  to  the  executors  of  the  deceased  policy  holder,  and 
claimed  as  under  a  rescission  and  cancellation.  The  court,  however, 
held  that  the  tender  of  the  premiums  under  such  circumstances 
was  not  sufficient  to  place  the  parties  in  statu  quo,  and  that  the 
company  rather  than  the  deceased  policy  holder,  should  suffer  for 
the  fraud  of  the  agent. 

In  connection  with  the  Eshelman  Case,  see  Home  Mut.  Life  Ass'n  v. 
Eiel,  1  Monag.  (Pa.)  615,  where,  under  similar  circumstances,  the 
court  intimated  that  rescission  was  the  insurer's  only  remedy,  and 
Mutual  Ben.  life  Ins.  Co.  v.  Robison  (C.  C.)  54  Fed.  580,  where,  in 
an  action  for  cancellation  in  equity,  the  company  sought  to  avoid 
the  doctrine  of  equitable  estoppel  by  offering  to  rescind. 

(c)   Repudiation  of  the  contract  by  the  company. 

It  is  a  general  rule  that  an  unauthorized  attempt  by  the  company 
to  scale  down  the  face  of  the  policy  amounts  to  a  present  repudiation 
or  breach  of  the  contract  as  executed. 

Supreme  Council  A.  L.  H.  v.  Black,  123  Fed.  650,  59  O.  C.  A.  414,  af- 
firming (C.  C.)  120  Fed.  580;  Supreme  Council  A.  L.  H.  v.  Daix, 
130  Fed.  101,  64  C.  C.  A.  435,  affirming  (C.  C.)  127  Fed.  374 ;  Lip- 
pincott  V.  Supreme  Council  A.  L.  H.  (C.  O.)  130  Fed.  483,  reversed 
on  other  grounds  (C.  C.  A.)  134  Fed.  824;  O'Neill  v.  Supreme  Coun- 
cil A.  L.  H.,  70  N.  J.  Law,  410,  57  Atl.  463;  Supreme  Council  A. 
L.  H.  V.  Batte  (Tex.  Civ.  App.)  79  S.  W.  629. 

But,  on  the  other  hand,  it  has  been  held  in  Massachusetts  and 
New  York  that,  since  an  unauthorized  scaling  down  of  the  policy 
is  ineffectual  to  change  the  rights  of  insured,  it  cannot  be  said  to 
amount  to  a  breach  of  the  contract  by  the  company.  As  argued  by 
the  Massachusetts  court,  it  is  a  mere  declaration  by  the  company 
that  it  will  not,  when  the  time  comes,  fulfill  its  contract. 

Porter  v.  American  Legion  of  Honor,  183  Mass.  326,  67  N.  E.  238; 
Langan  v.  American  Legion  of  Honor,  174  N.  Y.  266,  66  N.  E.  932. 
reversing  70  N.  Y.  Supp.  663,  34  Misc.  Rep.  629.  See,  also,  Keyser 
V.  Mutual  Reserve  Fund  Life  Ass'n,  70  N.  Y.  Supp.  32,  60  App.  Div. 
297. 

The  insolvency  of  the  company  and  the  appointment  of  a  receiver 
has  been  treated  as  a  breach  of  the  contract  (People  v.  Security 
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Life  Ins.  &  Annuity  Co.,  78  N.  Y.  114,  7  Abb.  N.  C.  198,  34  Am. 
Rep.  522).  So,  also,  where  the  company  transfers  all  its  assets  to 
another  company  and  ceases  to  do  business,  it  may  be  treated  by 
the  policy  holders  as  an  entire  repudiation  of  the  contract  of  insur- 
ance. 

Lovell  V.  St.  Louis  Mut.  Life  Ins.  Co.,  Ill  U.  S.  264,  4  Sup.  Ct.  390, 

28  L.  Ed.  423;  Meade  v.  St.  Louis  Mut.  Life  Ins.  Co.,  51  How.  Prac. 

(N.  y.)  1. 

A  change  of  insurance  from  the  endowment  plan  to  straight  in- 
surance is  a  breach  of  the  contract  of  insurance  (People's  Mut.  Ins. 
Fund  V.  Bricken,  13  Ky.  Law  Rep.  586,  92  Ky.  297,  17  S.  W.  625), 
as  is  also  a  refusal  of  the  company  to  make  a  loan  agreed  on  as  a 
part  of  the  insurance  contract  (Key  v.  Nat.  Life  Ins.  Co.,  107  Iowa, 
446,  78  N.  W.  68),  or  to  appoint  insured,  as  agreed,  on  one  of  its 
committees  (American  Union  Life  Ins.  Co.  v.  Wood  [Tex.  Civ. 
App.]  57  S.  W.  685). 

But  it  has  been  held  that  an  absolute  repudiation  of  the  contract 
is  not  shown  either  by  fraudulent  conduct  and  arbitrary  assess- 
ments, or  by  attempts  to  force  out  certain  classes  of  policy  holders 
(Lee  V.  Mutual  Reserve  Fund  Life  Ass'n,  33  S.  E.  556, 97  Va.  160). 

(d)    Abandonment  and  rescission  of  contract  by  mntnal  consent. 

The  rule  as  to  the  inability  of  the  insurer  to  cancel  the  policy 
on  its  own  initiative  does  not  prevent  an  abandonment  of  the  con- 
tract by  agreement  of  the  parties.  And  in  the  absence  of  fraud  or 
coercion,  such  abandonment,  if  definite,  will  be  effective,  though  at 
the  time  the  company  is  erroneously  claiming  the  right  to  forfeit 
or  avoid  the  policy  on  account  of  some  alleged  violation  of  its  con- 
ditions. 

Mut.  Life  Ins.  Co.  v.  Pliinney,  178  TJ.  S.  327,  20  Sup.  Ct.  906,  44  L. 
Ed.  1088;  Mut.  Life  Ins.  Co.  v.  Sears,  178  U.  S.  345,  20  Sup.  Ct. 
912,  44  L.  Ed.  1096,  reversing  97  Fed.  986,  38  C.  C.  A.  696;  Mut. 
Life  Ins.  Co.  v.  Hill,  178  U.  S.  347,  20  Sup.  Ct.  914,  44  L.  Ed.  1097, 
reversing  97  Fed.  263,  38  O.  C.  A.  159,  49  L.  K.  A.  127;  Mut.  Life 
Ins.  Co.  V.  Allen,  178  TJ.  S.  351,  20  Sup.  Ct.  913,  44  L.  Ed.  1098, 
reversing  97  Fed.  985,  38  C.  C.  A.  696;  Kyan  v.  Mutual  Reserve 
Fund  Life  Ass'n  (C.  C.)  96  Fed.  796;  DufCey  v.  Metropolitan  Life 
Ins.  Co.,  94  Me.  414,  47  Atl.  905;  Pulton  v.  Metropolitan  Ins.  Co., 
23  N.  y.  Supp.  598,  4  Misc.  Eep.  76;  Lone  v.  Mut.  Life  Ins.  Co., 
33  Wash.  577,  74  Pac.  689.  See,  also,  Griffith  v.  New  york  Life 
Ins.  Co.,  101  Oal.  627,  36  Pac.  113,  40  Am.  St.  Rep.  96,  where  It  ap- 
peared that  the  contract  was  not  fully  consummated  at  the  time 
of  the  surrender  and  abandonment. 

B.B.lNS.— 178 
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Under  this  principle,  it  has  been  held  that  the  neglect  of  the  in- 
sured for  12  years  to  pay  premiums  amounted  to  an  abandonment 
of  the  contract,  even  though  the  company  had  neglected  to  send  a 
certain  notice  necessary  under  a  statute  ^  governing  the  case. 

tone  V.  Mut.  Life  Ins.  Co.,  33  Wash.  57T,  74  Pac.  689,  quoted  with 
approval  in  Mut.  Life  Ins.  Co,  v.  Hill,  193  U.  S.  551,  24  Sup.  Ct. 
538,  48  L.  Ed.  788. 

But  in  Manhattan  Life  Ins.  Co.  v.  Wright,  126  Fed.  82,  61  C.  C. 
A.  138,  it  was  held  that,  where  insured  had  declared  his  desire  to 
continue  his  insurance,  a  failure  by  him  to  reply  to  a  letter  from 
the  company,  received  about  eight  months  before  his  death,  and 
erroneously  stating  that  the  policy  had  lapsed,  and  that  it  was  pre- 
sumed that  he  did  not  care  to  revive  his  policy,  did  not  amount  to 
an  abandonment  thereof. 

A  statement,  in  a  receipt  for  payment  from  an  accident  insur- 
ance company  on  account  of  certain  injuries,  that  the  policy  was 
"hereby  surrendered,"  has  been  held  void  for  want  of  consideration, 
it  appearing  that  the  policy,  which  was  not  in  fact  surrendered, 
was  so  written  as  to  cover  subsequent  injuries  (Martin  v.  Manu- 
facturers' Ace.  Indemnity  Co.,  15  N.  Y.  Supp.  309,  60  Hun,  535). 
The  Court  of  Appeals,  however,  in  affirming  the  judgment  of  the 
lower  court,  based  its  decision  rather  on  the  ground  that  under  the 
phraseology  used  it  was  not  the  policy  which  was  "surrendered" 
by  the  receipt,  but  the  claim  for  the  particular  inji:ry  covered  there- 
by (Martin  v.  Manufacturers'  Ace.  Indemnity  Co.,  151  N.  Y.  94,  45 
N.  E.  377). 

In  an  early  case  it  was  held  that  an  agent  of  the  insured,  who 
without  authority  secured  the  cancellation  of  a  policy  by  the  com- 
pany, substituted  himself  in  the  place  of  the  insurer,  and  was  liable 
to  insured  for  the  amount  of  the  policy  (Gray  v.  Murray,  3  Johns. 
Ch.  [N.  Y.]  167). 

Cases  in  which  it  has  been  claimed  that  the  insured  has  given 
up  his  rights  under  the  policy  have  not,  however,  been  confined 
to  cases  of  this  character.  Oftentimes  the  alleged  abandonment 
is  more  in  the  nature  of  a  rescission  by  mutual  agreement.  Thus, 
where  both  parties  considered  the  contract  as  void,  on  the  ground 
of  a  failure  to  secure  the  written  consent  of  the  person  insured, 
it  was  held  that  the  beneficiary  who  had  paid  the  premiums  might 

1  Laws  N.  X.  1877,  c.  321 ;   Laws  N.  Y.  1892,  c.  690. 
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recover  them  vinder  the  common  counts  in  assumpsit.    Nor  could 
the  insurer  revive  the  policy  without  her  consent. 

Fulton  V.  Metropolitan  Ufe  Ins.  Co.,  23  N.  Y.  Supp.  598,  4  Misc.  Kep. 
76,  affirming  21  N.  Y.  Supp.  470,  1  Misc.  Rep.  478.  See,  also,  Fisher 
V.  Metropolitan  Life  Ins.  Co.,  160  Mass.  386,  35  N.  E.  849,  39  Am. 
St.  Rep.  495,  second  appeal  162  Mass.  236,  38  N.  E.  503,  where 
the  question  was  treated  as  one  of  fraud. 

In  Frain  v.  Metropolitan  Life  Ins.  Co.,  67  Mich.  527,  35  N.  W. 
108,  it  appeared  that  the  policy  was  issued  without  an  examination 
of  insured.  Subsequently  the  policy  was  taken  up  by  an  inspector 
under  a  promise  to  return  the  premiums.  The  court  held  that  the 
beneficiary  who  had  paid  the  premiums,  having  been  guilty  of  no 
fraud,  was  entitled  to  recover  from  the  company  the  premiums 
paid  by  her. 

But  whatever  the  particular  character  of  the  abandonment  or  sur- 
rendered by  the  insured,  the  question  as  to  whether  it  has  been  effect- 
ed is  largely  one  of  intent  and  meeting  of  minds.  Obviously,  there- 
fore, the  transaction  must  be  completed  prior  to  the  death  of  insured. 
The  fact  that  up  to  the  time  of  his  death  he  was  insisting  on  a  can- 
cellation of  the  policy,  and  a  release  from  his  obligation,  does  not 
render  possible  an  acceptance  by  the  company  of  the  offer  after  his 
death. 

Travelers'  Ins.  Co.  v.  Jones,  32  Tex.  Civ.  App.  146,  73  S.  W.  978;  Porter 
V.  Mutual  Life  Ins.  Go.  of  N.  Y.,  70  Vt  504,  41  Atl.  970. 

A  mere  statement  by  insured  that  he  "abandoned  the  whole  thing" 
has  been  held  not  sufficient  to  prove  a  cancellation  by  mutual  con- 
sent, the  insured. having  retained  his  policy,  and  the  company  the 
premium  note,  and  no  evidence  having  been  given  as  to  an  accept- 
ance by  the  company  of  insured's  offer  (McAllister  v.  New  England 
Mut.  Life  Ins.  Co.,  101  Mass.  558,  3  Am.  Rep.  404).  In  Greenwald 
V.  United  Life  Ins.  Ass'n,  42  N.  Y.  Supp.  973,  18  Misc.  Rep. 
91,  the  sending  of  an  unsigned  check  in  payment  of  an  assessment, 
and  the  immediate  payment  of  the  assessment,  on  knowledge  of 
the  mistake,  was  held  to  do  away  with  the  effect  of  a  stipulation 
that  the  nonpayment  of  an  assessment  when  due  should  be  taken  as 
evidence  that  the  insured  had  "decided"  to  terminate  the  contract. 
And  the  direct  evidence  as  to  insured's  intentions  being  conflicting, 
it  was  held  in  Washington  Life  Ins.  Co.  v.  Berwald  (Tex.  Civ.  App.) 
72  S.  W.  436,  that  an  intention  to  abandon  an  old  policy  was  not 
shown  by  the  mere  taking  out  of  a  new  policy  in  another  company. 
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shortly  before  the  due  date  of  the  premium  of  the  old  policy.  The 
failure  to  promptly  pay  a  note  given  for  the  premium  which  had 
been  paid  by  the  agent,  and  the  return  of  the  policy  to  be  changed 
to  a  quarterly  payment  contract,  do  not  show  an  abandonment 
or  cancellation  by  the  insured  (Krause  v.  Equitable  Assur.  Soc, 
99  Mich.  461,  58  N.  W.  496).  And  in  an  action  against  the  company 
for  the  conversion  of  the  policy  it  was  held  to  be  a  question  for 
the  jury  whether  the  policy  was  surrendered  to  defendant's  agent  to 
be  canceled,  or  as  a  pledge  to  secure  the  repayment  of  money  loaned 
by  the  agent  to  the  beneficiary  (Mutual  Life  Ins.  Co.  v.  Allen,  212 
111.  134,  72  N.  E.  200).  The  appropriation  by  insured's  physician 
of  an  order  started  to  the  insured  by  the  medical  examiner,  in  repay- 
ment of  the  dues  and  assessments  paid,  has  been  deemed  not  to 
affect  the  rights  of  insured,  though  the  physician  gave  him  credit 
for  the  amount  so  taken  (Supreme  Council  of  Order  of  Chosen 
Friends  v.  Bailey  [Ky.]  55  S.  W.  888).  And  where  the  insured  re- 
served the  right  under  certain  circumstances  to  surrender  his  policy 
and  receive  in  return  his  premium  note,  but  was  dissuaded  from  his 
purpose  of  immediate  action  under  such  reservation,  no  defense 
could  be  based  on  the  fact  that  at  the  time  of  his  death  the  circum- 
stances were  still  existent  under  which  he  might  have  exercised  such 
right  (Shields  v.  Equitable  Life  Assur.  Soc,  121  Mich.  690,  80  N.  W. 
793).  And  it  has  even  been  held  that  the  retention  of  the  premium 
by  the  insured  would  not  conclusively  show  a  revocation  and  cancel- 
lation of  the  contract  (Thompson  v.  Family  Protective  Union,  6G 
S.  C.  459,45  S.  E.  19). 

Where  the  question  as  to  whether  a  forfeiture  of  policy  for  non- 
payment of  a  premium  was  dependent  on  the  legal  interpretation 
of  the  contract  in  connection  with  the  statute  of  a  foreign  state  in 
which  the  company  was  domiciled,  it  was  held  that  statements  made 
in  good  faith  by  the  agent  of  the  company,  that  the  policy  was  for- 
feited, were  not  fraudulent,  so  as  to  defeat  the  definite  abandonment 
of  the  contract  by  the  insured,  even  though,  as  a  matter  of  fact, 
the  policy  under  the  statute  in  question  was  not  forfeited.  The 
misstatement  was  in  regard  to  a  matter  as  to  which  the  insured 
was  supposed  to  be  as  well  informed  as  the  agent. 

Mut.  Life  Ins.  Co.  v.  Phinney,  178  U.  S.  327,  20  Sup.  Ct.  906,  44  L.  Ed. 

1088,  reversing  76  Fed.  617,  22  C.  C.  A.  425.     See,  also,  Mut  Life 

Ins.  Co.  V.  Sears,  178  U.  S.  345,  20  Sup.  Ct.  912,  44  L.  Ed.  1080. 

reversing  97  Fed.  986,  38  C.  C.  A.  696;   Mut.  Life  Ins.  Co.  v.  Allen. 

178  V.  S.  351,  20  Sup.  Ct.  913,  44  L.  Ed.  1098,  reversing  97  Fed. 

985,  38  C.  C.  A.  696;    Mut  Life  Ins.  Co.  v.  Hill,  178  U.  S.  347,  20 
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Sup.  Ct  914,  44  li.  Ed.  1097— all  following  the  Phinney  Case  as  to 
the  effect  of  a  definite  abandonment  of  the  contract  by  the  insured, 
but  none  of  them  particularly  mentioning  the  effect  of  the  false 
statements  of  the  agent. 

So,  also,  in  Stilwell  v.  Mutual  Life  Ins.  Co.,  72  N.  Y.  385,  advice 
to  an  insured  to  surrender  and  abandon  for  a  return  of  the  premiums, 
accompanied  by  a  statement  that  it  was  avoided  by  misrepresenta- 
tions in  the  application,  was  held  insufficient  to  justify  a  finding 
that  the  surrender  was  obtained  by  coercion  or  intimidation,  it  fur- 
ther appearing  that  the  matter  was  left  to  the  calm  judgment  of  in- 
sured for  final  decision.  And  where  insured  claimed  that  he  had 
been  induced  to  surrender  his  policy  by  the  fraudulent  representa- 
tions of  a  mere  soliciting  agent,  it  was  held  that  it  was  incumbent 
on  plaintiff  to  show  that  the  company  had  authorized  the  agent  to 
act  for  it  in  the  matter,  or  had,  with  knowledge  of  what  he  had  done, 
ratified  such  acts  (Gardner  v.  Fidelity  Mut.  Life  Ass'n,  67  Minn. 
207,  69  N.  W.  895).  But  where  the  abandonment  of  the  contract 
is  secured  by  false  statements  as  to  its  enforceability,  and  is  accom- 
panied by  other  fraudulent  circumstances,  equity  will  give  relief. 

Tabor  v.  Michigan  Mut.  Life  Ins.  Co.,  44  Mich.  324,  6  N.  W.  830;  Hein- 
lein  V.  Imperial  Life  Ins.  Co.,  101  Mich.  250,  59  N.  W.  615,  45  Am. 
St.  Rep.  409,  25  L.  B.  A.  627. 

Though  the  insured  is  not  bound  to  continue  pa3mieiits  on  an 
ordinary  policy  payable  to  another,  yet  where  he  has  taken  out  such 
a  policy  he  cannot  definitely  abandon  it  while  still  an  existing  con- 
tract, so  as  to  cut  off  any  rights  of  the  beneficiary  thereunder. 

Lawrence  v.  Penn  Mut.  Life  Ins.  Co.,  36  South.  898,  113  La.  87;  Duffy 
V.  Metropolitan  Life  Ins.  Co.,  47  Atl.>905,  94  Me.  414;  Stilwell  v. 
Mutual  Life  Ins.  Co.  of  New  York.,  72  N.  Y.  385;  In  re  Booth,  11 
Abb.  N.  C.  (N.  Y.)  145;  Washington  Life  Ins.  Co.  v.  Berwald,  97 
Tex.  Ill,  76  S.  W.  442,  affirming  (Tex.  CSv.  App.)  72  S.  W.  436. 
See,  also,  Whitehead  v.  New  York  Life  Ins.  Co.,  102  N.  Y.  143,  6 
N.  E.  267,  55  Am.  Rep.  787,  affirming  38  Hun,  425,  where,  however. 
It  does  not  clearly  appear  whether  the  surrender  was  in  the  nature 
of  an  abandonment,  or  a  surrender  under  the  terms  of  the  policy. 

Attention  should  also  be  called  to  Mutual  Life  Ins.  Co.  v.  Hill,  178  U. 
S.  347,  20  Sup.  Ct.  914,  44  L.  Ed.  1097,  where  the  question  as  to 
the  necessity  of  the  beneficiary's  consent  was  raised,  but  not  de- 
cided, and  Hill  v.  Mutual  Life  Ins.  Co.  (C.  C.)  113  Fed.  44,  affirmed 
118  Fed.  708,  55  C.  C.  A.  536,  where  the  suggestion  of  the  Supreme 
Court  as  to  such  necessity  was  followed.  The  case  was  finally 
reversed  on  other  grounds  in  193  U.  S.  551,  24  Sup.  Ct  538,  48  L. 
Ed.  788. 
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But  where  the  beneficiary  under  the  terms  of  the  contract  had 
at  the  time  of  the  abandonment  obtained  no  vested  interest,  it  was 
held  that  the  abandonment  or  rescission  was  valid  without  her  con- 
sent (Griffith  V.  New  York  Life  Ins.  Co.,  101  Cal.  627,  36.Pac.  113, 
40  Am.  St.  Rep.  96). 

The  same  rule  as  to  the  vested  right  of  the  beneficiary  has  been 
applied  to  the  surrender  of  an  accident  insurance  policy  payable, 
in  case  of  loss,  to  insured's  wife,  and  which  contained  a  covenant 
by  the  company  to  pay  the  proceeds  out  of  the  fund  to  be  accumu- 
lated "for  the  protection  of  its  members  or  their  beneficiaries." 

Martin  v.  Manufacturers'  Ace.  Indemnity  Co.,  15  N.  Y.  Supp.  309,  60 
Hun,  535,  affirmed  on  slightly  different  ground,  151  N.  Y.  94,  45  N. 
E.  377. 

The  test  as  to  the  abandonment  of  his  rights  by  the  beneficiary 
under  such  circumstances  is  the  existence  or  nonexistence  of  an 
intent  to  abandon,  and  the  presumption  is  that  the  owner  of  prop- 
erty intends  to  preserve  his  rights  (Manhattan-  Life  Ins.  Co.  v. 
Wright,  126  Fed.  82,  61  C.  C.  A.  138).  Thus,  where  the  beneficiary 
was  informed  of  the  abandonment  on  the  day  it  occurred,  but  from 
that  time  until  the  death  of  insured  her  attention  was  constantly 
required  in  taking  care  of  him,  it  was  held  that  her  failure  to  act  did 
not  constitute  a  ratification  of  the  surrender  (Stilwell  v.  Mutual 
Life  Ins.  Co.,  72  N.  Y.  385).  The  same  case  further  decided  that 
her  indorsement  of  the  check  received  as  compensation  for  the  sur- 
render, she  being  ignorant  of  the  nature  of  the  check  and  having  in- 
dorsed it  at  her  husband's  request,  did  not  constitute  such  a  ratifi- 
cation as  would  estop  her  from  setting  up  her  right  under  the  policy. 
And  the  receipt  in  good  faith  by  a  wife  of  a  sum  of  money,  a  portion 
of  which  had  been  set  aside  for  the  payment  of  the  premium,  did 
not  ratify  an  alleged  rescission  of  the  contract  by  the  company  and 
her  husband,  which  otherwise  was  invalid  against  her  (Travelers' 
Ins.  Co.  V.  Jones,  32  Tex.  Civ.  App.  146,  73  S.  W.  978).  But  an  al- 
legation that  the  beneficiaries  "refused"  to  pay  the  premiums  after 
forfeiture  and  abandonment  by  the  insured  is  a  sufficient  allegation 
of  abandonment  by  them.  A  "refusal"  presupposes  that  the  ben- 
eficiaries had  knowledge  of  their  rights,  and  definitely  refused  to 
further  carry  on  the  contract  (Mutual  Life  Ins.  Co.  v.  Hill,  178  U. 
S.  347,  20  Sup.  Ct.  914,  44  L.  Ed.  1097,  reversing  97  Fed.  263,  38 
C.  C.  A.  159,  49  L.  R.  A.  127).  If  the  beneficiary  in  an  action  to  set 
.  aside  a  surrender  relies  on  fraudulent  statements  by  the  company 
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as  to  false  representations  of  the  insured  in  his  application,  she 
must  show  that  she  was  deceived  by  such  statements  of  the  com- 
pany. And  even  though  the  statements  as  to  the  false  representa- 
tions were  untrue,  yet  if  they  were  made  in  good  faith  and  under 
a  belief  that  they  were  true,  they  would  not  justify  a  recovery  on 
the  surrendered  contract  (Duffey  v.  Metropolitan  Life  Ins.  Co.,  94 
Me.  414,  47  Atl.  905). 

Under  a  statute  *  requiring  a  surrender  by  a  wife  of  a  policy  in  her 
favor  on  her  husband's  life  to  be  acknowledged  in  the  same  manner 
as  a  release  of  dower,  an  acknowledgment  taken  without  the  ter- 
ritorial jurisdiction  of  the  officer  was  not  sufficient  to  divest  the 
wife's  rights  (In  re  Booth,  11  Abb.  N.  C.  [N.  Y.]  145). 

A  few  cases  of  mutual  abandonment  or  rescission  have  arisen  in 
which  the  determination  of  the  questions  involved  was  dependent 
on  the  fact  that  the  insurer  was  a  mutual  benefit  society.  Thus, 
it  has  been  held  that,  where  a  member  of  such  an  order  providing 
for  withdrawal  by  notice  has  given  such  notice,  he  is  no  longer  a 
member,  though  the  association  has  taken  no  action  on  his  with- 
drawal (Cramer  v.  Masonic  Life  Ass'n,  56  Hun,  642,  9  N.  Y.  Supp. 
356).  And  where  there  had  been  an  acceptance  of  the  withdrawal, 
and  a  demand  on  the  member  for  a  settlement  of  his  account  with 
the  lodge  and  a  return  of  lodge  property,  a  compliance  with  such 
demands  was  held  to  terminate  the  membership  and  preclude  ac- 
tion on  the  certificate  (Chaloupka  v.  Bohemian  Roman  Catholic 
First  Cent.  Union,  111  111.  App.  585).  But  in  Conselyea  v.  Supreme 
Council  American  Legion  of  Honor,  38  N.  Y.  Supp.  248,  3  App. 
Div.  464,  affirmed  without  opinion  in  63  N.  E.  1124,  157  N.  Y.  719, 
where  it  appeared  that  a  withdrawing  member  was  required  to  sur- 
.  render  his  certificate,  it  was  held  that  an  agreement  between  the 
member  and  his  wife,  who  were  under  contract  of  separation,  that 
she  should  retain  the  certificate  and  pay  the  assessments  to  the  as- 
sociation, who  had  knowledge  of  the  agreement,  precluded  a  with- 
drawal by  the  member  without  surrender  of  the  certificate,  after  the 
wife,  in  accordance  with  such  agreement,  had  accepted  the  certificate 
and  paid  assessments  thereon.  The  beneficiary  may,  however, 
herself  abandon  the  certificate,  and  if  she  does  so  it  will  be  binding, 
though  she  acted  under  the  advice  of  the  association  given  in  good 
faith  and  at  her  request  (Mosser  v.  Knights  Templars'  &  Masons' 
Life  Indemnity  Co.,  115  Mich.  672,  74  N.  W.  230).    And  in  Lavin 

2  3  Rev.  St  N.  Y.  (6th  Ed.)  p.  162,  §  90. 
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V.  Grand  Lodge  A.  O.  U.  W.,  104  Mo.  App.  1,  78  S.  W.  325,  a 
letter  signed  by  the  beneficiary,  and  shown  by  extrinsic  evidence 
to  have  been  presented  to  the  lodge  in  her  behalf,  stating  that 
she  had  been  unable  to  keep  up  the  payments,  and  that  she  would 
appreciate  assistance  from  the  brotherhood,  was  held  competent 
evidence  to  show  abandonment  of  the  order.  Where  cancellation 
and  abandonment  are  in  issue,  the  constitution  of  the  society  is 
competent  evidence  to  show  the  authority  of  its  secretary  to  act  in 
that  regard  (Herndon  v.  Triple  Alliance,  45  Mo.  App.  426). 

(e)   Wrongful  cancellation  by  company — Bight  to  reinstatement. 

Questions  as  to  the  right  of  the  insured  to  collect  under  the  orig- 
inal policy  after  a  wrongful  cancellation  or  declaration  of  forfeiture 
by  the  company,  and  as  to  what  will  constitute  a  sufficient  tender 
of  premiums  thereafter,  belong  properly  to  the  subject  of  forfeiture, 
where  they  will  be  found  more  fully  treated.  It  may  not  be  out  of 
place,  however,  to  state  here  the  general  rule  that  the  insured,  after 
a  wrongful  cancellation  or  declaration  of  forfeiture  by  the  company, 
may  tender  the  premiums  and  recover  on  the  original  contract  at 
its  maturity. 

Reference  to  the  following  cases  is  deemed  sufficient:  Supreme  Coun- 
cil A.  L.  H.  V.  Black,  123  Fed.  650,  59  C.  C.  A.  414,  affirming  (C. 
C.)  120  Fed.  580;  Day  v.  Connecticut  Gen.  Life  Ins.  Co.,  45  Conn. 
480,  29  Am.  Rep.  693;  Brooklyn  Life  Ins.  Co.  v.  Week,  9  III.  App. 
358;  Metropolitan  Life  Ins.  Co.  v.  McCormick,  19  Ind.  App.  49, 
49  N.  B.  44,  65  Am.  St.  Kep.  392;  Porter  v.  American  Legion  of 
Honor,  Mass.,  6T  N.  E.  238,  183  Mass.  326;  Langan  v.  Supreme 
Council  A.  L.  H.,  174  N.  Y.  266,  66  N.  B.  932,  reversing  70  N.  Y. 
Supp.  663,  34  Misc.  Rep.  629;  Union  Central  Life  Ins.  Co.  v.  Pottker, 
33  Oliio  St.  459,  31  Am.  Kep.  555,  affirming  and  modifying  5  Ohio 
Dec.  263;  Mutual  Reserve  Fund  Life  Ass'n  v.  Taylor,  99  Va.  208, 
37  S.  E.  854;  Supreme  CouncU  A.  L.  H.  v.  Batte  (Tex.  Civ.  App.) 
79  S.  W.  629.  See,  also,  Merrick  v.  Northwestern  Nat.  Life  Ins. 
Co.  (Wis.)  102  N.  W.  593,  and  Skudera  v.  Metropolitan  Life  Ins^ 
Co.,  39  N.  Y.  Supp.  1059,  17  Misc.  Rep.  367. 

In  case  of  an  unauthorized  attempt  at  cancellation  by  the  com- 
pany, the  parties  interested  may  also  maintain  an  action  in  equity 
for  reinstatement. 

Day  V.  Connecticut  Gen.  Life  Ins.  Co.,  45  Conn.  480,  29  Am.  Rep.  693; 
Brooklyn  Life  Ins.  Co.  v.  Week,  9  111.  App.  358;  Metropolitan  Life 
Ins.  Co.  V.  McCormick,  19  Ind.  App.  49,  49  N.  B.  44,  65  Am.  St. 
Rep.  392;  Smallwood  v.  Life  Ins.  Co.,  133  N.  C.  15,  45  S.  E.  519; 
Meyer  v.  Knickerbocker  Life  Ins.  Co.,  73  N.  Y.  516,  29  Am.  Rep. 
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200,  affirming  51  How.  Prac.  263;  Mausbach  v.  Metropolitan  Life 
Ins.  Co.,  53  How.  Prac.  (N.  Y.)  496,  affirmed  without  opinion  17 
Hun,  340;  Skudera  v.  Metropolitan  Life  Ins.  Co.,  39  N.  Y.  Supp. 
1059,  17  Misc.  Rep.  367;  Keyser  v.  Mutual  Reserve  Fund  Life 
Ass'n,  70  N.  Y.  Supp.  32,  60  App.  Div.  297;  Hayner  v.  American 
Popular  Life  Ins.  Co.,  36  N.  Y.  Super.  Ct.  211;  Union  Cent.  Life 
Ins.  Co.  V.  Pottker,  33  Ohio  St.  459,  31  Am.  Rep.  555,  affirming 
5  Ohio  Dec.  263;  Continental  Life  Ins.  Co.  v.  Robinson,  4  Ohio  Dec. 
442,  2  Cleve.  Law  Rep.  171,  reversed  on  other  grounds  40  Ohio 
St.  271;  Kerns  v.  Prudential  Ins.  Co.,  11  Pa.  Super.  Ct.  200;  Gaut 
V.  Supreme  Council  A.  L.  H.,  107  Tenn.  603,  64  S.  W.  1070,  55  L. 
R.  A.  465;  Mut.  Reserve  Fund  Life  Ass'n  v.  Taylor,  99  Va.  208. 
37  S.  B.  854. 

So,  also,  in  Langan  v.  Supreme  Council  A.  L.  H.,  174  N.  Y.  266, 
66  N.  E.  932,  though  it  was  stated  that  there  was  no  breach  of  the 
contract  justifying  an  action  for  damages,  yet  it  was  held  that  an 
action  in  equity  would  lie  to  establish  insured's  rights,  after  an 
attempt  by  the  association  to  scale  down  the  amount  of  insurance. 
And  in  Porter  v.  American  Legion  of  Honor,  183  Mass.  326,  67 
N.  E.  238,  it  was  intimated  that  a  holding  that  there  was  no  breach 
of  the  contract  justifying  action  might  not  preclude  a  discussion 
of  insured's  equitable  rights. 

The  Langan  Case  further  held  that  it  made  no  difiference  that  the 
defendant  was  a  foreign  corporation.  It  was  within  the  state  for 
the  purpose  of  any  action  upon  its  contract,  and  an  equitable  ac- 
tion to  fix  rights  thereunder  was,  in  the  opinion  of  the  court,  clearly 
maintainable.  It  has,  however,  been  held  that  a  foreign  order  could 
not  be  enjoined  from  a  wrongful  forfeiture  of  a  policy,  since  for 
a  violation  of  the  injunction  the  remedy  would  be  punishment 
for  contempt,  a  remedy  entirely  ineffectual  as  against  the  ofHcers 
claiming  to  act  in  accordance  with  the  law  of  their  own  state. 

Clark  v.  Mutual  Reserve  Fund  Life  Ass'n,  14  App.  D.  C.  154,  43  L.  R 
A.  390.  See,  also,  Bbert  v.  Mutual  Reserve  Fund  Life  Ass'n,  81 
Minn.  116,  83  N.  W.  506,  834,  84  N.  W.  457,  where  there  is  an  intima- 
tion to  the  same  efEect 

(f)    Same — ^Actions  for  damages. 

The  insured  is  not,  however,  confined  to  his  remedy  in  equity. 
The  unauthorized  cancellation  of  the  policy  during  its  life,  or  its 
repudiation  by  the  insurer,  has  always  been  held  to  justify  an  ac- 
tion for  the  injury  sustained  thereby,  except  in  those  cases  in  which 
the  repudiation  was  held  not  to  constitute  a  breach  of  contract. 

The  following  cases  are  deemed  sufficient:  Lovell  v.  St.  Louis  Mut. 
Lafe  Ins.  Co.,  Ill  U.  S.  264,  4  Sup.  Ct.  390,  28  L.  JSd.  423;  Alabama 
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Gold  Life  Ins.  Co.  v.  Garmany,  74  Ga.  51;  Brooklyn  Life  Ins.  Co. 
V.  Week,  9  Hi.  App.  358;  Metropolitan  Life  Ins.  Co.  v.  McCormick, 
19  Ind.  App.  49,  49  N.  E.  44,  65  Am.  St.  Rep.  392;  Van  Werden 
V.  Equitable  Life  Assur.  Soc,  99  Iowa,  621,  68  N.  W.  892;  Key  v. 
National  Life  Ins.  Co.,  107  Iowa,  446,  78  N.  W.  68;  Bamey  v. 
Dudley,  42  Kan.  212,  21  Pac.  1079,  16  Am.  Sfc  Rep.  476,  former  opin- 
ion 19  Pac.  550,  40  Kan.  247;  People's  Mut.  Ins.  Fund  v.  Bricken, 
13  Ky.  Law  Rep.  586,  17  S.  W.  625,  92  Ky.  297;  Smith  v.  Charter 
Oak  Life  Ins.  Co.,  64  Mo.  330;  Speer  v.  Phoenix  Mut.  Life  Ins.  Co., 
36  Hun  (N.  Y.)  322;  Gwaltney  v.  Provident  Sav.  Life  Assur.  Soc, 
132  N.  C.  925,  44  S.  E.  659;  Union  Cent.  Life  Ins.  Co.  v.  Pottker, 
33  Ohio  St.  459,  31  Am.  Rep.  555,  affirming  5  Ohio  Dec.  263;  Amer- 
ican Life  Ins.  Co.  v.  McAden,  190  Pa.  399,  1  Atl.  256;  American 
Union  Life  Ins.  Co.  v.  Wood  (Tex.  Civ.  App.)  57  S.  W.  685;  Su- 
preme Council  A.  L.  H.  v.  Batte  (Tex.  Civ.  App.)  79  S.  W.  629; 
McCall  V.  Phoenix  Mut.  Life  Ins.  Co.,  9  W.  Va.  237,  27  Am.  Rep. 
558;  Merrick  v.  N.  W.  National  Life  Ins.  Co.  (Wis.)  102  N.  W.  593. 
But  see  Lee  v.  Mutual  Reserve  Fund  Life  Ass'n,  97  Va.  160,  33 
S.  E.  556,  where  it  was  not  only  held  that  no  breach  was  pleaded, 
but  also  that  the  statutory  form  for  actions  on  the  policy  could  not 
be  used  in  an  action  for  breach  before  death. 

Such  an  action  has  been  held  maintainable  against  a  company 
having  a  reserve  fund,  though  it  was  also  an  assessment  company. 
Obviously,  the  court  argued,  the  doctrine  sometimes  advanced,  that 
a  purely  fraternal  society,  being  a  mere  trustee  to  collect  a  death 
fund,  cannot  answer  in  damages,  had  no  application  to  a  society 
maintaining  ^  large  reserve  fund  and  accumulating  property  (Ebert 
V.  Mutual  Reserve  Fund  Life  Ass'n,  81  Minn.  116,  83  N.  W.  506,  834, 
judgment  affirmed  on  rehearing  84  N.  W.  457,  81  Minn.  116).  And 
in  McKee  v.  Phoenix  Ins.  Co.,  28  Mo.  383,  75  Am.  Dec.  129,  it  was 
held  that  the  ordinary  provision  as  to  the  forfeiture  of  prior  pay- 
ments in  case  the  policy  should  become  "null  or  void"  had  no  appli- 
cation. Nor  need  the  insured  continue  payment  of  assessments 
after  the  repudiation,  in  order  tp  entitle  himself  to  sue  for  dam- 
ages (O'Neill  V.  Supreme  Council  A.  L,.  H.,  57  Atl.  463,  70  N.  J.  Law, 
410). 

Where  the  policy  for  the  cancellation  of  which  the  action  is 
brought  is  an  ordinary  life  policy,  the  beneficiary  can  maintain  the 
action  for  its  wrongful  cancellation. 

Merrick  v.   Northwestern  Nat.    Life  Ins.   Co.    (Wis.)   102   N.   W.   593; 
Brooklyn  Life  Ins.  Co.  v.  Week,  9  111.  App.  358. 

And  where  the  policy  was  for  the  benefit  of  a  creditor  who  paid 
the  premiums,  and  provided  for  payment  to  any  person  appearing 
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to  the  company  to  be  equitably  entitled  thereto,  the  right  of  action 
for  the  premiums  was  in  the  creditor  (McNulty  v.  Prudential  Ins. 
Co.,  7  Pa.  Super.  Ct!  1).  So,  also,  in  McDermott  v.  Prudential 
Ins.  Co.,  7  Ins.  Leg.  Reg.  246,  it  was  held  that,  where  the  insured 
knew  nothing  of  the  insurance,  neither  she  nor  her  administrator 
could  recover  for  a  wrongful  cancellation,  though  it  further  appeared 
that  the  policy  as  executed  was  a  wager  contract  not  entitling  the 
person  paying  the  premiums  to  any  recovery.  But  where  insurance 
is  effected  in  a  mutual  benefit  society,  and  the  insured  has  the  right 
of  changing  the  beneficiary  at  will,  the  beneficiary's  interest  is  too 
hypothetical  to  justify  such  an  action  (Knights  Templars'  &  Masons' 
Life  Indemnity  Co.  v.  Gravett,  49  111.  App.  252).  In  such  a  case, 
however,  the  member  may  maintain  the  action  (O'Neill  v.  Supreme 
Council  A.  L.  H.,  70  N.  J.  Law,  410,  57  Atl.  463). 

(g)    Same — Time  of  bringing  action — Acceptance  of  rescission  and  es- 
toppel. 

The  ordinary  provision  limiting  the  time  for  bringing  action  on 
any  claim  arising  out  of  the  policy  or  certificate  does  not  apply  to 
an  action  for  damages  based  upon  the  ^yrongfuI  repudiation  of  the 
contract. 

Supreme  Council  A.  L.  H.  v.  Daix,  130  Fed.  101,  64  C.  C.  A.  435,  affirm- 
ing (C.  C.)  127  Fed.  374;  O'Neill  v.  Supreme  CouncU  A.  JL  H.,  70 
N.  J.  Law,  410,  57  Atl.  403. 

It  has,  however,  been  held  that  the  insured  must,  within  a  reason- 
able time,  notify  the  company  that  he  accepts  the  wrongful  cancel- 
lation as  a  rescission  of  the  contract,  and  that  what  will  constitute 
a  reasonable  time  is  a  question  of  law  for  the  court. 

Wilmot  V.  Charter  Oak  Life  Ins.  Co.,  46  Conn.  483;  Howland  v.  Con- 
tinental Life  Ins.  Co.,  121  Mass.  499.  ' 

The  argument  of  these  cases  is  that,  the  wrongful  cancellation 
being  inoperative  to  affect  insured's  rights  without  his  own  acqui- 
escence, he  cannot,  by  delaying  action,  retain  both  the  benefit  of 
the  existing  contract  of  insurance  and  the  right  to  accept  the  can- 
cellation as  a  rescission  and  recover  thereunder.  Under  a  similar 
principle  it  has  been  held  that  a  payment  of  premiums  at  the  rate 
fixed  on  the  scaling  down  of  a  policy  constituted  an  election  not  to 
rescind,  so  that  insured  could  not  afterwards  accept  the  action  of 
the  company  as  a  rescission  and  recover  damages  therefor.  And 
this  was  true  though  the  payments  were  made  under  protest,  and 
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in  such  a  manner  as  to  preserve  the  right  to  enforce  the  contract 
as  originally  written.  The  foundation  of  the  action  for  the  premi- 
ums was  the  acceptance  by, insured  of  the  scaling  down  as  a  rescis- 
sion, and  this  was  lost  by  the  election  not  to  rescind  (Supreme 
Council  A.  L.  H.  v.  Lippincott  [C.  C.  A.]  134  Fed.  824,  reversing 
[C.  C]  130  Fed.  483).  But  in  Supreme  Council  A.  L.  H.  v.  Mc- 
Alarney  (C.  C.  A.)  135  Fed.  72,  though  it  was  said  that  the  election 
to  treat  the  contract  as  rescinded  must  be  exercised  within  a  reason- 
able time,  yet  the  decision  that  the  delay  alleged  was  so  unreason- 
able as  to  preclude  recovery  was  based  rather  on  the  fact  that  the 
insurer  was  actually  injured  by  the  delay  in  rescinding  and  the 
long  acquiescence  of  insured  in  the  scaling- down  of  his  contract, 
than  on  the  necessity  to  elect  to  rescind,  apart  from  any  acquiescence 
in  the  action  of  the  company.  And  in  Supreme  Council  A.  L.  H. 
V.  Daix,  130  Fed.  101,  64  C.  C.  A.  435,  affirming  (C.  C.)  127  Fed. 
374,  though  the  action  was  treated  as  one  founded  on  rescission,  it 
was  held  that  the  right  to  treat  the  certificate  as  rescinded  was  not 
lost  by  delay,  so  long  as  nothing  was  done  to  mislead  the  insurer. 
It  does  not,  however,  clearly  appear  that  the  question  as  to  the 
necessity  of  the  acceptance  of  the  action  of  the  company  as  a  re- 
scission was  raised  in  the  Daix  Case,  the  decision  turning  rather 
on  the  point  that  the  company  was  not  misled  by  the  insured. 

This  doctrine  as  to  the  necessity  of  acceptance  of  the  repudiation 
as  a  rescission  of  the  contract  does  not,  of  course,  apply  where  the 
action  against  the  company  is  treated  as  one  for  a  breach  of  con- 
tract, rather  than  as  founded  on  rescission. 

Mutual  Reserve  Fund  Life  Ass'n  v.  Taylor,  99  Va.  208,  37  S.  B.  854. 
See,  also,  O'Neill  v.  Supreme  Council  A.  L.  H.,  70  N.  J.  Law,  410, 
57  Atl.  463,  where  the  necessity  for  prompt  action  is  considered 
under  a, discussion  of  estoppel  by  a  misleading  of  the  insured. 

But  aside  from  any  question  growing  out  of  the  necessity  of  an 
acceptance  of  the  company's  action  as  a  rescission,  and  the  effect 
of  a  failure  to  signify  such  an  acceptance,  considered  as  an  election 
not  to  treat  the  contract  as  rescinded,  but  to  rely  upon  it  in  its 
original  form,  is  the  question  of  waiver  or  estoppel  by  a  misleading 
of  the  company,  or  an  acquiescence  in  its  unauthorized  action.  As 
already  noted,  the  gist  of  the  decision  in  the  Daix  Case  seems  to  be 
that  insured  was  not  estopped  by  mere  delay  to  set  up  the  wrongful 
nature  of  the  attempted  scaling  down  of  his  policy,  and  in  the  Mc- 
Alarney  Case  that  insured  was  estopped  by  a  delay  through  which 
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the  insurer  was  placed  in  a  worse  position.  That  the  insured  will 
not  be  estopped  unless  he  has  misled  the  insurer  is  also  the  doctrine 
of  Mutual  Reserve  Fund  Life  Ass'n  v.  Taylor,  99  Va.  208,  37  S.  W. 
854.  And  in  another  case  it  has  been  held  that,  where  an  attempt 
has  been  made  to  scale  down  the  certificate,  the  insured  will  not 
be  estopped  by  the  payment  of  the  reduced  dues  if  the  payment  is 
accompanied  by  a  tender  of  the  amount  originally  payable  and  a 
protest  against  the  validity  of  the  company's  action  (O'Neill  v.  Su- 
preme Council  A.  L.  H.,  70  N.  J.  Law,  410,  57  Atl.  463).  So,  also, 
in  Supreme  Council  A.  L.  H.  v.  Batte  (Tex.  Civ.  App.)  79  S.  W. 
629,  it  was  held  that  the  question  as  to  the  effect  of  payment  of 
premiums  was  for  the  jury,  and  that  evidence  that  the  payments 
were  made  under  an  expectation  that  the  obnoxious  by-law  would 
be  repealed  justified  a  verdict  that  an  acceptance  of  such  by-law 
by  insured  was  not  shown.  But  in  Margut  v.  United  Brethren 
Mut.  Aid  Soc,  148  Pa.  185,  23  Atl.  896,  it  was  held  that  a  payment 
by  insured  of  assessments  for  more  than  three  years  after  receiving 
notice  of  a  change  in  the  classification  constituted  a  ratification  of 
the  change  which  could  not  thereafter  be  treated  as  a  breach  justify- 
ing an  action. 

(h.)    Same — Measure  of  damages — Value  of  policy. 

As  to  the  proper  measure  of  damages  for  a  wrongful  cancellation 
or  repudiation  of  the  contract,  the  authorities  are  conflicting  both 
as  to  the  conclusions  reached  Eind  the  reasons  adduced  therefor. 
In  some  the  cancellation  or  repudiation  is  treated  as  an  ordinary 
breach  of  contract,  entitling  the  person  aggrieved  to  recover,  as  his 
damages,  the  actual  value  of  thing  destroyed — ^that  is,  the  actual 
value  of  the  policy. 

The  following  cases  are  believed  to  be  based  upon  such  doctrine: 
Lovell  V.  St.  Louis  Mut.  Ljfe  Ins.  Co.,  Ill  V.  S.  264,  4  Sup.  Ct. 
390,  28  L.  Ed.  423;  Watts  v.  Phoenix  Mut.  Life  Ins.  Co.,  29  Fed. 
Cas.  444;  Brooklyn  life  Ins.  Go.  v.  Week,  9  111.  App.  358;  Met- 
ropolitan Life  Ins.  Co.  v.  McCormick,  19  Ind.  App.  49,  49  N.  E.  44, 
05  Am.  St.  Rep.  392;  Bamey  v.  Dudley,  42  Kan.  212,  21  Pac.  1079, 
16  Am.  St.  Rep.  476  (for  former  opinion  see  19  Pac.  550,  40  Kan. 
247);  Ebert  v.  Mutual  Reserve  Fund  Life  Ass'n,  81  Minn.  116,  83 
N.  W.  506,  834,  affirmed  on  rehearing  without  opinion  84  N.  W. 
457,  81  Minn.  116;  People  v.  Security  Life  Ins.  &  Annuity  Co., 
78  N.  T.  114,  7  Abb.  N.  C.  198,  34  Am.  Rep.  522;  Speer  v.  Phojnix 
Mut.  Life  Ins.  Co.,  36  Hun,  322;  Langan  v.  American  Legion  of 
Honor,  70  N.  Y.  Supp.  663,  34  Misc.  Rep.  629,  reversed  on  other 
grounds  174  N.  T.  266,  66  N.  B.  932;   Continental  Life  Ins.  Co.  v. 
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Robinson,  4  Ohio  Dec.  442,  2  Cleve.  Law  Rep.  171,  reversed  on  otlier 
grounds  40  Ohio  St.  271;  Mut.  Reserve  Fund  Life  Ass'n  v.  Taylor, 
99  Va.  208,  37  S.  E.  854;  Merrick  v.  Northwestern  Nat.  Life  Ins. 
Co.  (Wis.)  102  N.  W.  593.  See,  also,  Smith  v.  Charter  Oak  Life 
Ins.  Co.,  64  Mo.  330,  where  plaintifE,  basing  his  complaint  on  such 
measure  of  damage,  was  allowed  to  recover  tliereon.  But  see  Suess 
V.  Imperial  Life  Ins.  Co.,  64  Mo.  App.  1,  where  it  was  pointed 
out  that  the  point  was  not  directly  involved. 

In  Day  v.  Connecticut  Gen.  Life  Ins.  Co.,  45  Conn.  480,  29  Am. 
Rep.  693,  the  same  conclusion  was  reached,  though  on  almost  di- 
rectly opposite  ground.  In  that  case  it  was  held  that  an  action 
for  damages  could  not  be  maintained  on  the  ground  that  there 
had  been  a  breach  of  either  the  contract  of  insurance  or  of  an  implied 
contract  to  keep  the  contract  of  insurance  in  existence,  but  that  the 
action,  if  any,  must  be  based  on  an  acceptance  by  the  insured  of  the 
wrongful  cancellation  as  a  rescission.  The  policy  being  thus  ter- 
minated, if  at  all,  by  the  mutual  consent  of  the  parties,  the  insured 
should  recover  no  more  than  its  actual  value.  Likewise,  in  Skudera 
V.  Metropolitan  Life  Ins.  Co.,  39  N.  Y.  Supp.  1059,  17  Misc.  Rep. 
367,  it  was  decided  that  an  action  for  the  premiums  as  money  had 
and  received  would  not  lie,  though  the  exact  measure  of  damages 
which  insured  might  recover  for  a  wrongful  cancellation  was  not 
stated.  In  a  Texas  case  the  question  was  held  for  the  jury,  and  not 
to  be  necessarily  confined  to  the  amount  of  premiums  paid  (Pied- 
mont &  Arlington  Life  Ins.  Co.  v.  Fitzgerald,  1  White  &  W.  Civ. 
Cas.  Ct.  App.  §  1348). 

The  cases  holding  that  the  actual  value  of  the  policy  should  deter- 
mine the  amount  of  damages  are  not  harmonious  as  to  how  such 
value  should  be  determined.  All  the  rules  suggested,  however, 
take  into  account  that  the  insured  has  had  the  benefit  of  the  insur- 
ance during  the  life  of  the  policy.  Thus,  in  Lovell  v.  St.  Louis 
Mut.  Life  Ins.  Co.,  Ill  U.  S.  264,  4  Sup.  Ct.  390,  28  L.  Ed.  423,  the 
court  said :  "The  equitable  value  of  a  policy  according  to  the  age  of 
the  insured  life  at  the  time  it  was  issued  and  the  number  of  years  it 
has  run  is  shown  by  the  ordinary  tables  used  by  other  life  insurance 
companies,  and  there  can  be  no  difficulty  in  ascertaining  the  amount 
in  this  case."  In  Metropolitan  Life  Ins:  Co.  v.  McCormick,  19  Ind. 
App.  49,  49  N.  E.  44,  65  Am.  St.  Rep.  392,  it  was  said  that  the  value 
would  be  the  "cash  surrender  value."  Brooklyn  Life  Ins.  Co.  v. 
Week,  9  111.  App.  358,  contains  a  suggestion  as  to  the  difference 
between  the  amount  paid  and  the  cost  of  carrying  the  risk;    and 
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this  was  the  rule  adopted  in  People  v.  Security  Life  Ins.  &  Annuity 
Co.,  78  N.  Y.  114,  34  Am.  Rep.  522,  7  Abb.  N.  C.  198,  where  the 
breach  consisted  in  the  insolvency  of  the  company.  The  differ- 
ence between  the  present  value  of  the  premiums  payable  under  the 
policy  and  of  the  premiums  payable  under  a  policy  to  take  the  place 
of  the  one  canceled  has  been  indicated  (Speer  v.  Phoenix  Mut.  Life 
Ins.  Co.,  36  Hun  [N.  Y.]  322),  as  has  the  cost  of  replacing  the  policy 
in  a  sound  company. 

Williams  v.  Metropolitan  Life  Ins.  Co.,  54  N.  Y.  Supp.  595,  35  App.  Div. 
82;  Keyser  v.  Mutual  Reserve  Fund  Life  Ass'n,  70  N.  Y.  Supp. 
32,  60  App.  Div.  297. 

And  in  two  cases  the  rule  adopted  was  the  present  value  of  the 
face  of  the  policy,  less  the  present  value  of  the  premiums  payable 
thereunder. 

Barney  v.  Dudley,  42  Kan.  212,  21  Pac.  1079,  16  Am.  St.  Rep.  476 
(former  opinion  19  Pac.  550,  40  Kan.  247);  Langan  v.  American 
Legion  of  Honor,  70  N.  Y.  Supp.  663,  34  Misc.  Rep.  629,  reversed  on 
other  grounds  174  N.  Y.  266,  66  N.  E.  932. 

The  health  and  insurability  of  the  insured  at  the  time  of  the 
breach  or  cancellation  is  a  matter  proper  to  be  considered  in  deter- 
mining the  actual  value  of  the  policy. 

Brooklyn  Life  Ins.  Co.  v.  Week,  9  111.  App.  358;  Barney  v.  Dudley, 
42  Kan.  212,  21  Pac.  1079,  16  Am.  St.  Rep.  476  (former  opinion 
19  Pac.  550,  40  Kan.  247);  Speer  v.  Phoenix  Mut  Life  Ins.  Co.,  36 
Hun  (N.  Y.)  322;  Piedmont  &  Arlington  Life  Ins.  Co.  v.  I'itzgerald, 
1  White  &  W.  Civ.  Gas.  Ct  App.  §  1348. 

But  in  a  later  New  York  case  the  court  doubted  whether  it  was 
proper  to  take  evidence  on  the  question,  saying  that  it  would  be  an 
uncertain  and  unseemly  contest,  and  that  the  law  would  not  subject 
the  insured  to  such  an  ordeal  for  the  sake  of  the  insurer  (Langan 
V.  American  Legion  of  Honor,  70  N.  Y.  Supp.  663,  34  Misc.  Rep. 
629,  reversed  on  other  grounds  174  N.  Y.  266,  66  N.  E.  932).  And 
where  the  breach  consisted  in  insolvency,  the  court  held  that  evi- 
dence could  not  be  taken  as  to  the  physical  condition  of  all  the  pol- 
icy holders,  though  of  course  the  value  of  a  matured  claim  was  prop- 
erly computed  with  reference  to  the  fact  that  it  had  matured  (Peo- 
ple V.  Security  Life  Ins.  &  Annuity  Co.,  78  N.  Y.  114,  7  Abb.  N.  C. 
198,  34  Am.  Rep.  522). 

Where  an  accident  policy  gave  the  insurer  the  right  to  cancel  it 
by  a  written  notice  and  the  return  of  the  membership  fee,  it  was 
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held  that  the  measure  of  damages  for  an  illegal  cancellation  was 
only  the  membership  fee  (Clifford  v.  Protective  Life  Ass'n,  73  N. 
Y.  Supp.  467,  36  Misc.  Rep.  287). 

<i)    Same — Amount  of  premiums. 

But  there  are  numerous  cases  which  take  an  entirely  different 
view  of  the  question  of  the  measures  of  damages.  The  breach  of 
the  contract  by  the  insurer  may,  they  argue,  be  treated  as  a  rescis- 
sion of  the  contract,  which,  when  accepted  by  the  insured  or  bene- 
ficiary, justifies  an  action  for  all  the  premiums  paid  thereunder. 

So  far  as  these  cases  touch  upon  the  benefit  of  the  potential  but 
unrealized  insurance  effected  by  the  policy  in  the  past,  they  regard 
it  of  such  an  indefinite  and  intangible  nature  as  not  to  demand  con- 
sideration in  fixing  the  rights  of  the  insured  after  the  rescission. 
Furthermore,  the  cancellation  or  breach  occurring  by  the  act  of  the 
company,  it  is  not  entitled  to  demand  compensation  for  any  pro- 
tection furnished,  while  it  is  at  the  same  time  refusing  to  carry  out 
its  share  of  the  contract  in  the  future. 

The  reasons  for  the  decisions  are  not  always  clearly  stated,  but  the 
following  cases  are  believed  to  be  based  upon  such  arguments:  Su- 
preme Council  A.  L.  H.  v.  Black,  123  Fed.  650,  59  C.  C.  A.  414, 
affirming  (C.  C.)  120  Fed.  580,  attempting  to  distinguish  Lovell  v. 
St.  Louis  Mut  Life  Ins.  Co.,  Ill  U.  S.  264,  4  Sup.  Ct.  390,  28  L. 
Ed.  423;  Supreme  Council  A.  L.  H.  v.  Daix,  130  Fed.  101,  64  C.  C.  A. 
435,  affirming  (C.  C.)  127  Fed.  374;  Lipplncott  v.  Supreme  Council 
A.  L.  H.  (C.  C.)  130  Fed.  483,  reversed  on  other  grounds  (C.  C.  A.) 
134  Fed.  824;  Van  Werden  v.  Equitable  Life  Assur.  Soc,  99  Iowa, 
621,  68  N.  W.  892;  Key  v.  National  Life  Ins.  Co.,  107  Iowa,  446, 
78  N.  W.  68;  People's  Mut.  Ins.  Fund  v.  Bricken,  92  Ky.  297,  17 
S.  W.  625,  13  Ky.  Law  Rep.  586;  Meade  v.  St.  Louis  Mut.  Life 
Ins.  Co.,  51  How.  Prae.  (N.  Y.)  1;  Union  Cent.  Life  Ins.  Co.  v. 
Pottker,  33  Ohio  St.  459,  31  Am.  Eep.  555,  affirming  5  Ohio  Dec. 
263;  American  Life  Ins.  Co.  v.  McAden,  109  Pa.  399,  1  Atl.  256, 
McNuity  V.  Prudential  Ins.  Co.,  7  Pa.  Super.  Ct.  1;  Kerns  v.  Pru- 
dential Ins.  Co.,  11  Pa.  Super.  Ct.  209;  American  Union  Life  Ins. 
Co.  v.  Wood  (Tex.  Civ.  App.)  57  S.  W.  685;  Supreme  Council  A. 
L.  H.  V.  Batter  (Tex.  Civ.  App.)  79  S.  W.  629;  McCall  v.  Phoenix 
Mut  Life  Ins.  Co.,  9  W.  Va.  237,  27  Am.  Kep.  558. 

The  same  conclusion  as  to  the  proper  measure  of  damages  has 
been  reached  also  in  Missouri  and  North  Carolina. 

McKee  v.  Phoenix  Ins.  Co.,  28  Mo.  383,  75  Am.  Dec.  129;  Suess  Im- 
perial Life  Ins.  Co.,  64  Mo.  App.  1,  2  Mo.  App.  Rep'r,  830,  distinguish- 
ing Smith  V.  Charter  Oak  Life  Ins.  Co.,  64  Mo.  330;    Braswell  v. 
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American  Life  Ins.  Co.,  75  N.  C.  8;  Lovick  v.  Providence  Life 
Ass'n,  110  N.  C.  93,  14  S.  E.  506;  Burrus  v.  Life  Ins.  Co.,  124  N. 
0.  9,  32  S.  B.  323;    Gwaltney  v.  Provident  Sav.  Life  Assur.  Soc, 

132  N.  C.  925,  44  S.  E.  659.     See,  also,  Smallwood  v.  Life  Ins.  Co., 

133  N.  C.  15,  45  S.  E.  519,  where,  however,  there  was  a  further 
claim  of  fraudulent  representations  of  the  company  at  the  inception 
of   the   contract. 

It  should,  however,  be  noted  that  both  the  McKee  and  the  Bras- 
well  Cases  (the  leading  cases  in  the  respective  states)  accepted  the 
amount  of  premiums  with  interest  as  the  smaller  measure  asked  by 
plaintiff,  rather  than  the  most  to  which  he  was  entitled.  It  was 
indeed  expressly  stated  in  the  Braswell  Case  that  the  cost  of  a  new 
policy  might  have  been  demanded,  and  in  the  McKee  Case  that,  if 
the  insured  was  uninsurable  at  the  time  of  the  cancellation,  the  in- 
surer could  not  escape  by  the  mere  repayment  of  premiums  and  in- 
terest. 

In  Georgia  it  has  |?een  held  that  the  amount  of  premiums  could 
be  regarded  as  the  measure  of  damages,  not  because  the  action 
was  in  the  nature  of  one  founded  on  rescission,  but  because  it 
was  not  an  action  for  rescission.  Had  it  been  such  an  action 
there  might  have  been  force,  the  court  conceded,  in  the  argu- 
ment that,  to  place  the  parties  in  statu  quo,  allowance  must  be 
made  for  past  potential  insurance.  But  since  the  action  was  one 
brought  for  a  breach  of  contract  rather  than  rescission,  a  different 
measure  might  be  adopted,  corresponding  with  the  penalty  imposed 
on  plaintiff  in  case  he  violated  any  of  the  contract  provisions. 
(Alabama  Gold  Life  Ins.  Co.  v.  Garmany,  74  Ga.  51.) 

(j)   Rescission  by  insured  for  frand  or  mistabe — Bigbt  to  maintain  ac- 
tion for  premium. 

A  policy  holder  who  has  been  induced  to  take  out  a  policy  of  life 
insurance  through  the  fraud  of  the  company  or  its  duly  authorized 
agent  can  rescind  the  contract  and  recover  the  premiums  paid. 

Reference  may  be  made  to  the  following  cases:  McKay  v.  New  York 
Life  Ins.  Co.,  124  Cal.  270,  56  Pac.  1112;  Beckwith  v.  Kyan,  66 
Conn.  589,  34  Atl.  488;  Hedden  v.  Griffin,  136  Mass.  229,  49  Am. 
Rep.  25;  Fisher  v.  Metropolitan  Ins.  Co.,  162  Mass.  236,  38  N.  B. 
503;  Michigan  Mut.  Life  Ins.  Co.  v.  Reed,  84  Mich.  524,  47  N.  W. 
1106,  13  L.  R.  A.  349;  McCarty  v.  New  York  Life  Ins.  Co.,  74  Minn. 
530,  77  N.  W.  426;  United  States  Life  Ins.  Co.  v.  Wright,  33  Ohio 
St.  533;  New  Era  Life  Ass'n  v.  Weigle,  128  Pa.  577,  18  Atl.  393; 
Martin  v.  Mtaa.  Life  Ins.  Co.,  1  Tenn.  Gas.  361,  2  Leg.  Rep.  87; 
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Equitable  Life  Assur.  Soc.  v.  Maverick  (Tex.  Civ.  App.)  78  S.  W. 
560;  Bostwlck  v.  Mutual  Life  Ins.  Co.,  116  Wis.  392,  92  N.  W.  246, 
67  L.  R.  A.  705,  modifying  116  Wis.  392,  89  N.  W.  538,  67  L. 
R.  A.  705;  Smallwood  v.  Life  Ins.  Co.  of  Va.,  138  N.  O.  15,  45  S.  B. 
519. 

False  and  fraudulent  representations  by  the  agent  as  to  the  cost 
of  the  policy  or  amount  of  dividends  will  constitute  such  fraud  and 
justify  the  action. 

Beckwith  v.  Ryan,  66  Conn.  589,  34  Atl.  488;  Martin  v.  .^tna  Life  Ins. 
Co.,  1  Tenn.  Cas.  361,  2  Leg.  Rep.  87. 

And  fraudulent  statements  as  to  the  amount  of  the  insurance  (Mc- 
Kay V.  New  York  Life  Ins.  Co.,  134  Cal.  270,  56  Pac.  1112)  and  the 
standing  of  the  company  (New  Era  Life  Ass'n  v.  Weigle,  128  Pa. 
577,  18  Atl.  393)  have  been  held  to  have  the  same  effect.  In  Hed- 
den  v.  Griffin,  136  Mass.  229,  49  Am.  Rep.  25,  it  was  held  that  the 
insured  might  rescind  on  the  ground  of  fraudulent  representations 
that  certain  persons  had  been  insured  and  had  paid  the  premiums 
thereon. 

The  effect  of  such  fraudulent  representations  is  not  obviated  by 
a  stipulation  that  no  statements,  promises,  or  information  made  or 
given  by  the  person  soliciting  or  taking  the  application  for  the  policy 
shall  bind  the  company  or  affect  its  right  unless  reduced  to  writing 
and  presented  in  the  application  to  the  officers  of  the  company  at 
the  home  office. 

McCarty  v.  New  York  Life  Ins.  Co.,  74  Minn.  530,  77  N.  W.  426.  See, 
also,  Insurance  Co.  v.  Fletcher,  117  U.  S.  519,  6  Sup.  Ct.  837,  29  L. 
Ed.  934,  where  the  court,  though  holding  that  there  was  no  estoppel, 
seems  inclined  to  the  opinion  that  there  might  have  been  a  rescis- 
sion had  an  action,  therefor  been  brought  in  time. 

The  action  has  been  held  maintainable  though  the  agent  himself 
was  unaware  of  the  falsity  of  his  representation.  His  act  was  the  act 
of  the  company,-and  the  fact  that  he  was  personally  ignorant  did  not 
change  the  effect  of  his  statements.  (Equitable  Life  Assur.  Soc. 
V.  Maverick  [Tex.  Civ.  App.]  78  S.  W.  560.)  Nor  does  it  make 
any  difference  that  the  fraud  of  the  agent  consisted  in  inserting 
false  answers  in  the  application,  which  if  made  by  the  insured  would 
have  avoided  the  policy.  It  may  be  that  the  company  would  be 
estopped  to  set  up  the  defense  arising  therefrom,  but  the  insured 
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is  not  required  to  subject  his  beneficiary  to  the  chances  of  litigation, 
particularly  at  a  time  when  his  .own  evidence  will  be  no  longer 
available. 

Michigan  Mut.  Life  Ins.  Co.  v.  Reed,  84  Mich.  524,  47  N.  W.  1106,  13 
L.  R.  A.  349;  Miller  v.  Union  Cent.  Life  Ins.  Co.,  86  Hun,  6,  33 
N.  T.  Supp.  112.  In  connection  with  this  point,  also  see  Insurance 
Co.  V.  Fletcher,  117  U.  S.  519,  6  Sup.  Ct.  837,  29  L.  Ed.  934. 

But  where  the  insurance  as  taken  out  by  the  beneficiary  at  the 
solicitation  of  the  agent  was  contrary  to  the  company's  rules,  in  that 
the  consent  of  insured  had  not  been  obtained,  it  was  held  that  the 
question  as.  to  whether  the  beneficiary  might  rescind  was  dependent 
on  whether  she  was  a  party  to  the  fraud.  If  she  herself  was  in- 
duced by  the  fraudulent  representations  of  the  agent  to  take  out  th« 
policy,  she  could  recover  the  premiums,  but,  if  she  was  an  active 
participant  in  the  evasion  of  the  rules,  she  had  no  redress. 

Fisher  v.  Metropolitan  Life  Ins.  Co.,  160  Mass.  386,  35  N.  E.  849,  39  Am. 
St.  Rep.  495;  Fisher  v.  Metropolitan  Ins.  Co.,  162  Mass.  236,  38 
N.  B.  503.  See,  also,  Fulton  v.  Metropolitan  Life  Ins.  Co.,  23  N. 
T.  Supp.  598,  4  Misc.  Rep.  76,  affirming  21  N.  ¥.  Supp.  470,  1  Misc. 
Rep.  478,  where,  under  somewhat  similar  circumstances,  the  ques- 
tion was  treated  as  one  of  abandonment 

The  case  of  Harnickell  v.  N.  Y.  Life  Ins.  Co.,  Ill  N.  Y.  390,  18  N. 
E.  632,  2  L.  R.  A.  150,  affirming  40  Hun,  558,  presented  a  novel 
state  of  facts.  Insured  received  from  an  agent  a  policy  of  life 
insurance,  giving  his  notes  and  a  check  therefor,  and  delivered 
to  the  agent  policies  in  other  companies,  on  the  agreement  that 
the  agent  should  obtain  for  them  their  surrender  value  or  paid-up 
policies,  and  that,  if  he  failed  to  do  so  to  the  satisfaction  of  the  in- 
sured, the  new  policy  might  be  returned.  The  agent  having  failed 
to  accomplish  his  undertaking,  the  court  held  that  the  policy  might 
be  returned  and  the  notes  and  checks  recovered.  Nor  did  it  make 
any  difference  that  the  policy  stipulated  that  the  agent  should  have 
no  authority  to  bind  the  company  in  any  manner  except  by  a  written 
contract.  If  the  conditional  delivery  was  unauthorized,  there  was 
no  contract,  and  the  insured  was  entitled  to  recover  the  consid- 
eration paid.  If  the  act  of  the  agent  was  authorized,  the  company 
was  bound  by  the  conditions  attached  to  the  delivery.  So  also, 
where  an  applicant  for  an  endowment  policy  who  has  paid  the  pre- 
mium thereon  accepts  an  ordinary  life  policy  pending  the  delivery 
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of  the  endowment  policy,  he  has  a  right  to  demand  the  delivery  of 
the  endowment  policy  within  a  reasonable  time,  and  if  it  is  not 
delivered  he  has  a  right,  on  demand  at  the  expiration  of  the  period 
for  which  the  premium  was  paid,  to  the  return  of  the  sum  paid  in 
excess  of  that  due  upon  the  life  policy,  or  to  a  credit  thereof  on 
his  next  year's  policies  (Calandra  v.  Life  Ass'n  of  America  [Sup.] 
84  N.  Y.  Supp.  498). 

The  fact  that  the  beneficiary  has  become  unfriendly  is  not  suffi- 
cient to  justify  a  rescission  (Peckham  v.  Grindlay,  17  Abb.  N.  C. 
[N.  Y.]  18). 

Where  the  beneficiary  has  obtained  a  vested  interest  in  the  in- 
surance, there  can  be  no  rescission  and  recovery  by  the  person 
paying  the  premiums  without  a  release  from  the  beneficiary. 

Jurgens  v.  New  York  Life  Ins.  Co.,  45  Pac.  1054,  46  Pac.  386,  114  Cal. 
161;  Trabandt  v.  Connecticut  Mut  Life  Ins.  Co.,  131  Mass.  167; 
United  States  Life  Ins.  Co.  v.  Wright,  33  Ohio  St  533. 

This  principle  was  held  applicable  in  Peckham  v.  Grindlay,  17 
Abb.  N.  C.  (N.  Y.)  18,  though  the  beneficiary  after  the  i^ssuance  of 
the  policy  had  become  unfriendly  to  the  insured.  In  Jurgens  v. 
New  York  Life  Ins.  Co.,  114  Cal.  161,  45  Pac.  1054,  46  Pac.  386, 
it  was  said  that  even  though  insured  might  on  some  terms  secure 
a  rescission  of  a  life  policy  where  the  beneficiary  refuses  to  join  in 
the  rescission,  he  must  at  any  rate  make  the  beneficiary  a  party  to 
an  action  therefor.  But  in  Martin  v.  ^tna  Life  Ins.  Co.,  1  Tenn. 
Cas.  361,  2  Leg.  Rep.  87,  a  contrary  view  was  adopted,  the  court 
arguing  that,  as  the  money  paid  never  became  the  property  of  the 
company  on  account  of  the  fraud,  the  beneficiaries  acquired  no  in- 
terest, and  were  not,  therefore,  proper  parties  to  the  action  for 
rescission. 

(k)    Same — Prerequisites  to  maintenance  of  action. 

The  general  rule  that,  before  there  can  be  a  rescission  of  a  con- 
tract of  insurance  on  account  of  the  fraud  of  the  insurer,  there  must 
be  a  willingness  to  place  the  company  in  statu  quo,  is  so  elementary 
that  it  has  apparently  never  been  disputed. 

Reference  may,  however,  be  made  to  the  following  cases:  Bostwlct  v. 
Mutual  Life  Ins.  Co.,  116  Wis.  392,  92  N.  W.  246,  67  L.  R.  A.  705, 
modifying  116  Wis.  392,  89  N.  W.  538,  67  L.  R.  A.  705;  Kellner  v. 
Mutual  Life  Ins.  Co.  (C.  C.)  43  Fed.  623;  McCarty  T.  New  lork  Life 
Ins.  Co.,  74  Minn.  530,  77  N.  W.  426. 
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In  the  Bostwick  Case  it  is  pointed  out  that  in  an  action  at  law 
for  the  premiums,  based  on  the  rescission,  an  actual  return  or  tender 
must  be  shown,  or  circumstances  that  plainly  show  that  the  tender 
would  be  useless,  while,  in  an  action  in  equity  for  the  rescission  of 
the  contract  and  the  return  of  the  premiums,  there  must  be  shown 
a  willingness  and  ability  to  restore. 

Under  this  rule  it  has  been  held  that  there  could  be  no  rescission 
of  the  contract  where  it  had  run  for  ten  years  at  a  less  rate  than 
would  have  been  required  had  it  been  merely  a  ten-year  policy 
(Kellner  v.  Mutual  Life  Ins.  Co.  of  New  York  [C.  C]  43  Fed.  623). 
But  the  rule  has  been  held  not  applicable  where  the  inability  to  place 
a  party  in  his  former  position  is  caused  by  his  own  fraud.  Hence, 
where  the  right  to  rescind  the  policy  springs  from  subsequently 
discovered  fraud,  and  the  insured  has  not  been  negligent  in  failing 
to  sooner  make  the  discovery,  the  right  to  rescind  it  is  not  lost  be- 
cause the  insurance  has  been  in  force  for  a  time  before  the  discovery 
of  the  fraud  (McCarty  v.  New  York  Life  Ins.  Co.,  77  N.  W.  426,  74 
Minn.  530).  It  was  suggested,  however,  in  the  McCarty  Case, 
that,  had  the  point  been  raised,  a  deduction  might  have  been  made, 
from  the  recovery,  of  the  cost  of  carrying  the  insurance  for  the 
six  weeks  it  was  in  force.  But  in  the  Bostwick  Case  recovery 
was  permitted  of  an  annual  premium,  though  the  mistake  was  not 
discovered  for  several  months,  and  though  the  policy  was  not 
absolutely  repudiated  by  insured  until  near  the  close  of  the  year. 
The  specified  point  as  to  the  necessity  of  a  refund  of  the  cost  of 
the  potential  insurance,  in  order  to  place  the  parties  in  statu  quo, 
does  not,  however,  seem  to  have  been  raised. 

In  Norton  v.  Gleason,  61  Vt.  474,  18  Atl.  45,  it  was  held  that 
where  the  agent  had  secured  the  contract  by  fraud,  and  the  insured 
set  up  fraud  as  a  defense  to  an  action  by  the  agent  on  the  premium 
note  which  the  agent  had  paid  to  the  company  before  the  rescission, 
it  was  not  necessary  for  insured,  in  order  to  rescind,  to  place  the 
agent  in  the  condition  in  which  he  was  before  he  paid  the  money, 
or  to  pay  for  the  insurance  pending  the  contract  before  the  rescis- 
sion. The  duty  of  a  defrauded  party  to  restore,  the  court  argued, 
extended  no  further  than  the  benefits  received,  and  it  cannot  be 
implied  that  the  wrongdoer  must  be  recompensed  for  the  losses 
resulting  from  his  entanglements  in  the  meshes  of  his  own  knavish 
plots. 

Where  tiiere  is  willingness  on  the  part  of  insured  to  make  the 
rescission  and  surrender  the  policy,  and  a  refusal  by  the  company  to 
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comply  therewith,  an  actual  surrender  prior  to  the  commencement 
of  the  action  is  not  necessary. 

Bostwlck  V.  Mutual  Life  Ins.  Co.,  116  Wis.  392,  92  N.  W.  246,  67  L.  R. 
A.  705,  modifying  116  Wis.  392,  89  N.  W.  538,  67  L.  R.  A.  705.  See, 
also,  Equitable  Life  Assur.  Soc.  v.  Maverick  (Tex.  Civ.  App.)  78 
S.  W.  560. 

It  is  a  corollary  from  the  rule  as  to  placing  the  parties  in  statu 
quo,  and  also  from  the  general  principles  of  estoppel  and  negligence, 
that  a  failure  to  act  within  a  reasonable  time  after  knowledge  of  the 
fraud  or  variance  in  the  contract  will  bar  the  insured  from  enforcing 
a  claim  of  rescission. 

New  York  Life  Ins.  Co.  v.  Miller,  11  Tex.  Civ.  App.  536,  32  S.  W.  550; 
McCarty  v.  New  York  Life  Ins.  Co.,  74  Miun.  530,  77  N.  W.  426. 
See,  also,  Norton  v.  Gleason,  61  Vt.  474,  18  Atl.  45,  wbere  the 
question  of  the  delay  was  held  to  be  for  the  jury. 

As  to  this  rule  itself  there  is  no  doubt,  but  as  to  application,  par- 
ticularly in  cases  in  which  insured  might  have  sooner  ascertained 
the  facts,  there  is  not  entire  harmony.  The  cases,  however,  are 
agreed  that  where,  at  the  time  of  the  signing  of  the  fraudulent  ap- 
plication or  the  acceptance  of  the  variant  policy,  the  insured  is  mis- 
led by  active  misrepresentation  as  to  the  contents  of  the  instrument, 
he  will  not  be  guilty  of  negligence  in  failing  to  read  such  instru- 
ment and  thereby  seasonably  discover  the  fraud. 

McCarty  v.  New  Tork  Life  Ins.  Co.,  74  Minn.  530,  77  N.  W.  426;  Miller 
V.  Union  Cent  Life  Ins.  Co.,  86  Hun,  6,  33  N.  Y.  Supp.  112;  Bost- 
wick  V.  Mutual  Life  Ins.  Co.,  116  Wis.  392,  92  N.  W.  246,  67  L.  R. 
A.  705,  modifying  116  Wis.  392,  89  N.  W.  538,  67  L.  R.  A.  705.  See, 
also,  Equitable  Life  Assur.  Soc.  v.  Maverick  (Tex.  Civ.  App.)  78  S. 
W.  560,  where  it  is  merely  said  that  the  insured  will  not  be  estopped 
unless  he  is  inexcusably  negligent  in  failing  to  ascertain  the  truth. 
Sto,  also,  in  McKay  v.  New  York  Life  Ins.  Co.,  124  Cal.  270,  56  Pac. 
1112,  it  was  held  that  a  recovery  could  be  had  where  the  appli- 
cation, which  was  involved,  and  diflScuIt  to  understand,  was  read 
to  insured  and  signed  by  him  under  the  assurance  of  the  agent 
that  it  was  properly  drawn  and  all  right 

In  Knauer  v.  Globe  Mut.  Life  Ins.  Co.,  48  N.  Y.  Super.  Ct.  454, 
it  was  held  that  the  neglect  to  ascertain  the  terms  of  the  policy  ex- 
tending over  several  years  would  not  prevent  recovery  where  the 
policy  itself  was  so  obscure  that  only  an  insurance  expert  could  un- 
derstand it.  Somewhat  related  in  principle  to  cases  holding  the  in- 
sured excused  where  the  delay  in  discovering  the  truth  was  induced 
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by  the  company  is  Calandra  v.  Life  Ass'n  of  America  (Sup.)  84  N. 
Y.  Supp.  498,  where,  the  insurer  having  issued  an  ordinary  policy 
pending  the  issuance  of  the  endowment  policy  contracted  to  be 
issued,  it  was  held  that  a  delay  of  a  year  by  the  insured  before 
bringing  his  action  was  not  necessarily  unreasonable. 

But  rescission  cannot  be  granted  after  a  delay  of  ten  years,  at 
least  where  the  evidence  as  to  the  original  fraud  is  not  clear  and 
convincing  (Zallee  v.  Connecticut  Mut.  Life  Ins.  Co.,  12  Mo.  App. 
111).  Special  attention  was  also  given  in  McCarty  v.  New  York 
Life  Ins.  Co.,  74  Minn.  530,  77  N.  W.  426,  to  the  effect  of  the  reten- 
tion of  the  policy  as  constituting  such  negligence  as  would  bar  the 
action.  The  question  was  considered  aside  from  the  question  of 
negligence  in  receiving  the  policy  in  the  first  place,  and  also  aside 
from  the  necessity  of  placing  the  insurer  in  statu  quo,  and  the  de- 
cision reached  was  that  while  the  retention  of  the  policy  for  an 
unreasonable  length  of  time  would  constitute  negligence,  and  while 
the  question  as  to  what  would  constitute  an  unreasonable  length  of 
time  might  in  some  cases  be  one  of  law  for  the  court,  yet  ordinarily, 
and  in  the  case  at  bar,  where  the  delay  was  for  six  weeks,  the  ques- 
tion was  for  the  jury.  Similarly,  in  Bostwick  v.  Mutual  Life  Ins. 
Co.,  116  Wis.  392,  92  N.  W.  246,  67  L.  R.  A.  705,  modifying  116 
Wis.  392,  89  N.  W.  538,  67  L.  R.  A.  705,  where,  following  an  ac- 
ceptance induced  by  fraudulent  or  ambiguous  representations,  there 
was  a  delay  of  several  months  before  the  policy  was  read,  and  where 
there  were  negotiations  looking  to  a  change  of  policies,  it  was 
held  that  there  should  have  been  a  specific  finding  on  the  question 
of  negligence  by  the  lower  cottrt. 

The  Bostwick  Case  further  held  that  where,  at  the  time  of  the  de- 
livery of  a  policy  differing  from  the  oral  agreement  and  in  accord- 
ance with  the  application  fraudulently  procured,  there  was  no  mis- 
representation as  to  its  contents,  retention  without  reading  for 
several  months  constituted  negligence.  A  sharp  distinction  was 
drawn  between  an  acceptance  induced  by  the  concurrent  misrep- 
resentations of  the  agent,  and  one  induced  merely  by  the  prior  oral 
agreement.  The  latter  case  was  analogous,  the  court  argued,  to  the 
acceptance  of  personal  property  which  manifestly  fails  to  meet  the 
prior  representations  of  the  vendor.  Nor  could  it  be  successfully 
maintained  that  the  case  fell  within  the  rule  that  negligence  does 
not  preclude  relief  by  a  person  damaged  by  intentional  wrong.  The 
moving  cause  of  insured's  injury  was  not  the  agent's  wrongdoing, 
but  his  own  negligence  in  acquiescing  therein  and  thus  completing 
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the  contract  by  his  own  assent.  Furthermore,  the  doctrine  of  es- 
toppel applied,  in  that  during  the  period  of  delay  he  had  received  the 
benefit  of  the  insurance,  and  the  company  had  relied  as  an  asset  on 
the  money  paid  as  the  premium.  Nor  did  the  decision  violate  the 
rule  that  one  cannot  be  permitted  to  profit  by  his  own  wrong.  It 
was  rather  an  application  of  the  maxim,  "Vigilantibus  et  non  dor- 
mientibus  succurant  jura" — a  maxim  founded  on  public  policy  rather 
than  on  any  desire  to  favor  the  wrongdoer. 

The  receiving  of  paid-up  policies  which  differed  from  those  de- 
manded, and  which  were  at  once  repudiated  by  the  insured,  has  been 
held  not  to  estop  the  insured  from  a  rescission  of  the  whole  contract 
on  the  ground  of  fraud  in  its  inception  (Martin  v.  ^tna  Life  Ins. 
Co.,  1  Tenn.  Cas.  361,  2  Leg.  Rep.  87). 

It  was  stated  in  McCarty  v.  New  York  Life  Ins.  Co.,  74  Minn. 
530,  77  N.  W.  426,  that  while  due  regard  should  be  given  to  the 
fact  that  the  written  instrument  purports  to  be  a  formal  and  solemn 
statement  of  the  terms  of  the  agreement,  yet  no  hard  and  fast  rule 
should  be  adopted  as  to  the  amount  of  evidence  to  prove  fraud, 
every  case  being  left  to  stand  upon  its  own  facts. 

(1)   Action  for  cancellation  by  company — Federal  rule. 

The  decisions  of  the  various  courts  as  to  the  right  of  the  insurer 
to  a  cancellation  of  a  life  policy  in  equity  have  been  so  various  and 
so  dependent  on  the  particular  jurisdiction  of  the  courts  that  it  has 
been  thought  best  to  treat  the  cases  from  a  jurisdictional  stand- 
point. 

The  first  case  of  this  character  to  come  before  the  Supreme  Court 
of  the  United  States  was  Phoenix  Life  Ins.  Co.  v.  Bailey,  13  Wall. 
616,  20  L.  Ed.  501.  The  action  was  one  commenced  after  the  death 
of  insured,  to  secure  a  cancellation  of  the  policy  on  the  ground 
that  it  had  been  procured  for  the  purpose  of  defrauding  the  com- 
pany. The  court,  however,  held  that  under  the  judiciary  act '  pro- 
viding that  suits  in  equity  shall  not  be  sustained  in  any  court  of 
the  United  States  in  any  case  where  a  plain,  adequate,  and  com- 
plete remedy  may  be  had  at  law,  the  action  was  not  maintainable. 
What  the  result  would  have  been  had  the  action  been  commenced 
before  the  death  of  insured  the  court  did  not  feel  called  on  to  say, 
though  it  pointed  out  that  no  decided  case  supporting  the  affirma- 
tive of  the  proposition  had  been  brought  to  its  attention.     But 

»  1  Stat.  82  [U.  S.  Comp.  St.  1901,  §  723]. 
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where  the  liability,  if  any,  had  already  accrued,  and  particularly 
where,  as  in  the  case  at  bar,  a  law  action  had  been  actually  com- 
menced, and  insurer  was  not  prepared  to  allege  and  prove  any  spe- 
cial circumstances  to  show  that  he  might  suffer  irreparable  injury 
if  denied  the  affirmative  remedy,  an  equity  action  could  not  be  sus- 
tained, based  on  matters  forming  a  perfect  defense  in  the  law  action. 

In  connection  with  tlie  Bailey  Case,  see  ^tna  Life  Ins.  Co.  v.  Smitli 
(C.  C.)  73  Fed.  318,  following  the  doctrine  there  laid  down. 

The  next  case  in  which  the  question  was  raised  before  the  Su- 
preme Court  (New  York  Life  Ins.  Co.  v.  Bangs,  103  U.  S.  435,  26  L. 
Ed.  580),  went  off  on  a  side  issue.  The  company  brought  action  in  a 
federal  court  to  secure  a  cancellation.  A  decree  having  been 
granted,  the  company  filed  it  as  a  defense  in  a  law  action  commenced 
on  the  policy,  withdrawing  at  the.same  time  all  its  other  defenses. 
The  law  court  refused  to  recognize  the  validity  of  the  cancellation, 
and  gave  judgment  for  plaintiff,  which  was  affirmed  by  the  Supreme 
Court  on  the  ground  that  jurisdiction  had  not  been  secured  of  one 
of  the  infant  defendants  in  the  equity  action.  Pending  the  hearing 
of  the  appeal  in  the  law  action,  the  company  brought  a  second* 
equity  action  for  the  cancellation  of  the  contract,  and  to  prevent 
the  enforcement  of  the  judgment  secured  by  plaintiff.  This  action 
the  Supreme  Court  held  could  not  be  maintained.  The  insurer  had 
a  right  to  set  up  as  a  defense  in  the  law  action  the  matters  which 
formed  the  basis  of  the  second  equity  action,  and  having  voluntarily 
withdrawn  such  matters,  and  there  being  no  newly  discovered  evi- 
dence or  showing  of  fraud  practiced  on  the  court,  equity  could  not 
be  invoked  to  secure  a  new  trial  of  the  defense  abandoned  by  the 
insurer. 

New  York  Life  Ins.  Co.  v.  Bangs,  103  U.  S.  780,  26  L.  Ed.  580.     See, 

also,  New  York  Life  Ins.  Co.  v.  Weaver's  Adm'r,  114  Ky.  295,  70 

S.  W.  628. 

In  Cable  v.  United  States  Life  Ins.  Co.,  191  U.  S.  288,  24  Sup. 
Ct.  74,  48  L.  Ed.  188,  reversing  111  Fed.  19,  49  C.  C.  A.  216,  and  98 
Fed.  761,  39  C.  C.  A.  264,  still  a  different  phase  of  the  question  was 
presented.  Action  having  been  brought  on  the  policy  in  the  state 
court,  the  company  sued  in  the  federal  court  for  its  cancellation 
in  equity  on  the  ground  of  fraud.  It  was  conceded  that  the  facts 
alleged  in  the  bill  would  have  been  sufficient  to  defeat  the  law  ac- 
tion had  it  been  transferred  to  the  federal  court,  and  such  facts 
pleaded  therein.    There  was,  however,  in  the  state  where  the  ac- 
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tion  was  brought,  a  statute  *  providing  that  the  state  auditor  should 
at  once  revoke  the  charter  of  any  foreign  company  effecting  a 
transfer  of  an  action  from  the  state  to  the  federal  courts.  This 
statute,  the  company  argued,  prevented  it  from  having  an  adequate 
remedy  at  law  in  the  same  forum  in  which  equity  was  invoked. 
But  the  court  held  that  the  statute  did  not  preVent  an  otherwise 
proper  removal  of  a  case  to  a  federal  court,  and,  as  to  the  penalty 
attached,  it  was  one  of  the  conditions  which  the  company  accepted 
when  it  chose  to  do  business  in  the  foreign  state.  Therefore,  so  far 
as  the  statute  was  concerned,  the  company's  remedy  at  law  was 
open  and  adequate.  Nor  was  there  any  force  in  the  argument  that 
a  federal  equity  court  should  take  jurisdiction  merely  because  the 
law  was  administered  therein  more  favorably  to  the  complaining 
party  than  in  the  state  court.  Insured  was  entitled  to  prosecute 
his  action  to  judgment  in  the  state  court  unless  it  was  constitution- 
ally removed  therefrom.  And  of  course  equity  could  not  take  ju- 
risdiction on  the  ground  that  the  complainant  would  have  better 
control  of  his  defense  therein  than  in  law.  To  so  qualify  the  rule 
as  to  an  adequate  remedy  at  law  would  be  to  wipe  it  out. 

The  principles  of  the  Bailey  and  Cable  Cases  were  applied  in 
Riggs  V.  Union  Life  Ins.  Co.,  129  Fed.  307,  63  C.  C.  A.  365,  reversing 
(C.  C.)  123  Fed.  312,  where  it  appeared  that  there  was  no  further 
reason  for  the  exercise  of  its  equity  jurisdiction  by  the  federal  court 
than  the  diverse  citizenship  of  the  parties,  and  the  fact  that  the 
company,  by  the  use  of  the  equitable  remedy,  might  compel  a 
prompter  disposition  of  the  question  of  fraud  and  misrepresenta- 
tion than  it  could  secure  by  waiting  the  legal  action  of  the  bene- 
ficiary. It  might  be  noted,  in  passing,  that  the  circuit  court  partly 
based  its  decision  on  the  fact  that  only  by  an  equity  action  could 
the  co-conspirators  of  insured  be  made  parties  so  as  to  bear  their  just 
share  of  the  costs.  It  was  also  decided  by  such  court  that  it  was 
not  bound  by  a  ruling  of  the  Supreme  Court  of  the  state  to  the 
effect  that  an  equity  action  for  cancellation  cannot  be  maintained 
after  the  death  of  insured.  Nor,  in  the  opinion  of  the  Circuit  Court, 
was  the  question  affected  by  the  state  statute  making  the  ma- 
teriality of  circumstances  pleaded  by  the  company  a  question  to 
be  decided  by  the  jury. 

In  Mut.  Life  Ins.  Co.  v.  Pearson  (C.  C.)  114  Fed.  395,  practical 
application  was  .given  to  the  principle  recognized  in  all  the  cases, 

*  Hurd's  Rev.  St.  111.  c.  73. 
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that  special  circumstances  may  justify  a  resort  to  equity,  even  after 
the  death  of  insured.  The  contract  called  for  delivery  to  the  bene- 
ficiary of  numerous  bonds,  payable  35  years  from  date,  with  interest 
coupons  payable  annually.  The  court  based  its  decision  that  equity 
would  take  jurisdiction,  even  after  the  death  of  insured,  partly  on 
the  discredited  ground  relied  on  by  the  Circuit  Court  of  Appeals  in 
the  Cable  Case,  but  partly  also  on  the  fact  that  the  peculiar  form 
of  the  contract  might  give  rise  to  numerous  actions  at  law  brought 
in  various  jurisdictions. 

It  was  stated  arguendo  by  the  Circuit  Court  of  Appeals  in  the 
Riggs  Case  that  the  federal  court  has  jurisdiction  in  equity  of  an 
action  for  the  surrender  and  cancellation  of  a  life  policy  before  a 
loss  thereunder  occurs,  as  prior  to  such  time  the  company  has  no 
adequate  remedy  at  law  for  fraud,  false  representations,  or  conceal- 
ment procuring  its  issue.  This  is  true  since  an  estoppel  from  deny- 
ing its  validity  may  arise  in  favor  of  third  persons  who  advance 
their  money  in  reliance  upon  it,  and  since  the  time  when  an  oppor- 
tunity will  be  offered  to  establish  a  fraud  as  a  defense  to  an  action 
on  the  policy  is  so  remote  and  uncertain  that  indispensable  wit- 
nesses and  evidence  may,  and  probably  will,  disappear  before  the 
opportunity  will  be  offered.  And  after  such  court  has  thus  acquired 
jurisdiction  by  the  commencement  of  the  suit  before  loss,  it  may 
proceed  to  a  final  decree,  although  the  loss  occurs  during  the 
pendency  of  the  suit  and  before  the  final  hearing.  These  prin- 
ciples, and  also  the  one  involved  in  the  Pearson  Case,  were  affirmed 
and  applied  in  Mutual  Life  Ins.  Co.  v.  Blair  (C.  C.)  130  Fed.  971. 
In  that  case  the  polrcy  provided  primarily  for  annual  payments 
for  20  years  to  the  widow,  but,  should  she  die  prior  to  the  expiration 
of  that  time,  the  payments  were  to  be  made  to  the  children  or  their 
survivor,  and,  in  case  of  their  death,  to  insured's  executor.  Action 
for  cancellation  on  the  ground  of  fraud  was  commenced  prior  to  the 
death  of  insured,  and  the  court  held  that  equity  had  jurisdiction. 
The  contingent  rights  of  the  children  and  executors  would  not  be 
touched  in  an  action  on  the  contract,  and  therefore  the  company's 
only  adequate  remedy  was  in  equity,  and,  equity  having  thus  ac- 
quired jurisdiction,  it  was  not  lost  by  the  death  of  insured  subse- 
quent to  the  commencement  of  the  action,  but  prior  to  its  final 
determination. 

In  connection  witb  the  Rlggs  and  Blair  Cases,  see  Connecticut  Mut. 
Life  Ins.  Co.  v.  Home  Ins.  Co.,  6  Fed.  Cas.  300,  and  Connecticut 
Mut.  Life  Ins.  Co.  v.  Bear  (C.  0.)  26  I'ed.  582,  tlie  former  affirm- 
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Ing,  and  the  latter  denying,  that  cancellation  will  be  granted  during 
the  life  of  insured  on  the  ground  of  his  intemperate  habits,  and 
refusal  to  recognize  the.  forfeiture  declared  by  the  company. 

From  the  cases  discussed,  the  rule  may  be  deduced  that  under  the 
judiciary  act  the  federal  courts  cannot,  in  the  absence  of  special 
circumstances,  take  jurisdiction  of  an  action  brought  in  equity  by  the 
company,  after  the  death  of  insured,  for  the  cancellation  of  a  con- 
tract on  the  ground  of  fraud,  when  the  fraud  alleged  would  con- 
stitute a  complete  defense  to  a  legal  action  brought  on  the  policy; 
that  the  fact  that  the  legal  action  has  been  brought  in  a  state  court 
against  the  foreign  company,  and  that  a  transferance  of  such  action 
to  the  federal  court,  where  the  defense  can  be  interposed,  will,  under 
the  conditions  and  statutes  by  which  the  company  does  business, 
subject  it  to  a  forfeiture  of  its  license  to  do  business  in  such  state, 
does  not  in  law  deprive  the  company  of  its  complete  defense  to  the 
law  action;  that  the  liability  of  a  multiplicity  of  law  actions  on 
a  fraudulent  contract  will  justify  its  cancellation  by  equity  either 
before  or  after  the  death  of  insured,  and  that,  where  equity  has 
acquired  jurisdiction,  it  will  not  be  lost  by  the  death  of  insured  be- 
fore the  completion  of  the  action.  There  is  also  authority  for  the 
statement  that  for  the  settlement  of  the  rights  of  the  parties  equity 
will  grant  cancellation  for  fraud  prior  to  the  death  of  insured,  even 
though  there  are  no  other  special  moving  circumstances. 

(m)    Same — Doctrine  of  state  courts. 

The  Illinois  courts  have  followed  the  federal  courts  in  holding 
that  in  the  absence  of  special  circumstances  an  equity  action  can- 
not be  maintained  after  the  death  of  insured  to  cancel  the  policy 
on  the  ground  of  fraud,  when  the  fraud  would  constitute  a  defense 
to  a  legal  action  brought  on  the  policy. 

Des  Moines  Life  Ina.  Co.  v.  Seifert,  71  N.  B.  349,  210  111.  157;  Shenehon 
y.  Illinois  Life  Ins.  Co.,  100  111.  App.  281. 

But  in  Security  Trust  Co.  v.  Tarpey,  66  111.  App.  589,  it  was  held 
that  the  court  of  equity  had  jurisdiction  of  a  bill  commenced  before 
the  death  of  insured  for  the  purpose  of  canceling  a  policy  procured 
by  fraud,  and  that  such  jurisdiction  was  riot  ousted  by  the  subse- 
quent death  of  insured.  An  amendment  making  the  beneficiary  the 
sole  defendant  was  but  an  addition  to  the  original  bill,  and  both 
constituted  but  one  record. 
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The  only  New  York  case  on  the  subject  went  off  on  the  ground 
that  the  fraud  had  not  been  in  fact  proved.  It  must  be  shown,  the 
court  held,  that  a  resort  to  equity  was  a  necessity  to  prevent  an 
irreparable  injury,  and  it  was  not  enough  that  the  defense  existed, 
or  that  the  beneficiary  was  delaying  to  bring  action,  and  that  evi- 
dence might  be  lost.  The  defense  could  be  used  in  an  action  at  law, 
and  the  evidence  could  be  perpetuated  by  a  proper  proceeding. 
(Globe  Mut.  Life  Ins.  Co.  v.  Reals,  79  N.  Y.  202,  affirming  48  How. 
Prac.  502.)      . 

The  Michigan  courts  have  adopted  a  contrary  rule,  and  in  that 
state  an  action  can  be  maintained  to  cancel  a  policy  on  the  ground 
of  fraud,  and  to  enjoin  the  further  prosecution  of  a  law  action 
already  commenced.  The  courts  in  that  state  have  proceeded  on 
the  theory  that  the  jurisdiction  of  equity  and  law  is  at  least  con- 
current in  cases  of  fraud,  and  that  in  some  circumstances  equity 
alone  can  grant  complete  relief.  As  to  the  federal  cases  adopting 
a  contrary  view,  it  was  pointed  out  that  they  are  founded  on  the 
judiciary  act,  which  has  no  counterpart  in  Michigan. 

John  Hancock  Mut.  Life  Ins.  Co.  v.  Dick,  114  Mich.  337,  72  N.  W.  179, 
43  L.  R.  A.  566;  Mactavish  v.  Adsit,  122  Mich.  242,  80  N.  W.  1086. 

But  in  Northwestern  Mut.  Life  Ins.  Co.  v.  Amos  (Mich.)  98  N. 
W.  1018,  it  was  held  that  a  contention  that  the  policies  were  never 
in  fact  delivered  or  the  premiums  paid  did  not  justify  a  cancellation, 
though  it  was  further  alleged  that  the  attempted  enforcement  of 
the  policy  constituted  a  fraud  on  complainant. 

(n)    Same — Return  of  preminms. 

The  facts  which  will  justify  the  cancellation  of  a  life  insurance 
policy  are  almost  always  such  as  will  not  only  defeat  recovery  on 
the  policy,  but  will  also  forfeit  the  premiums  already  paid.  For 
this  reason,  probably,  the  question  as  to  the  necessity  of  a  return  of 
the  premiums  as  a  prerequisite  to  the  maintenance  by  the  company 
of  its  action  for  cancellation  has  rarely  arisen.  In  none  of  the  cases 
already  considered  has  the  tender  of  the  premiums  paid,  if  made 
at  all,  been  mentioned  by  the  court  as  an  essential  or  important  ele- 
ment in  plaintiff's  case,  and  it  is  diificult  to  see  why,  where  special 
circumstances  have  rendered  the  legal  remedy  inadequate,  the  com- 
pany should  be  met,  at  the  threshold  of  the  court  where  it  seeks 
equitable  relief,  with  a  demand  for  a  relinquishment  of  rights 
already  accrued. 
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In  a  federal  case,  however,  the  company  specially  relied  on  the 
fact  that  it  had  tendered  back  the  premiums.  The  circumstances 
were  such  that,  aside  from  the  tender  of  the  premiums,  the  com- 
pany was  estopped  by  its  conduct  to  set  up  the  circumstances  on 
which  it  relied  for  a  cancellation.  The  insurer  argued  that  having 
tendered  the  premiums  to  insured  during  his  lifetime,  and  as  soon  as 
the  acts  of  the  agent  were  discovered,  the  doctrine  of  estoppel  based 
on  the  reliance  by  insured  during  his  lifetime  in  his  contract  did 
not  apply.  Insured,  however,  at  the  time  of  the  tender,  was  no 
longer  an  insurable  risk,  and  the  court  held  that  the  doctrine  of 
estoppel  was  as  applicable  as  though  Jie  had  already  died. 

Mutual  Ben.  Life  Ins.  Co.  v.  Robison  (C.  C.)  54  Fed.  580,  affirmed  58 
Fed.  723,  7  C.  C.  A.  444,  19  U.  S.  App.  266,  22  L.  R.  A.  325.  In 
connection  with  the  Robison  Case,  see  Massachusetts  Life  Ins.  Co. 
v.  Eshelman,  30  Ohio  St  647,  where  the  company  claimed  as  for 
a  completed  rescission. 


4.  SURRENDER  OF  tlFE  OR  ACCIDENT  POtlCT  BT  THE  IN- 
SURED  UNDER  THE  TERMS  OF  THE  CONTRACT. 

(a>  Scope  of  discussion. 

(b)  Rights  of  beneficiaries. 

(c)  Surrender  by  assignee. 

(d)  What  constitutes  a  surrender. 

(e)  Right  to  paid-up  policy. 

(f)  Same — Amount  of  paid-up  policy. 

(g)  Same — Enforcement  of  rights, 
(h)  Right  to  surrender  value. 

(a)    Scope  of  discussion. 

The  rights  of  the  parties  growing  out  of  a  surrender  by  the  Insured 
or  beneficiary  of  a  policy  providing  for  such  a  surrender  as  one 
method  of  its  termination  are  somewhat  different  from  those  arising 
from  a  cancellation  by  the  insurer,  or  even  from  a  mere  acquiescence 
by  the  insured  in  such  a  cancellation.  The  former  is  a  method  of 
fulfilling  the  contract  as  written;  the  latter  is  either  a  breach  of 
the  contract  by  the  insurer,  or  an  entire  wiping  out  thereof  by  the 
mutual  consent  of  the  parties.  This  brief  will  be  occupied  with  a 
discussion  of  the  validity  and  effect  of  a  surrender  by  the  insured, 
beneficiary,  or  assignee  of  a  policy  providing  for  such  surrender. 
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Cb)    Rights  of  beneficiaries. 

It  is  a  general  rule  that  the  beneficiary  in  an  ordinary  life  policy 
takes  such  a  vested  interest  therein  that  its  surrender  to  the  com- 
pany for  cash  is  unauthorized  without  his  or  her  consent,  even 
though  provision  for  a  cash  surrender  value  has  been  made  in  the 
policy  itself. 

People  V.  Globe  Mut.  Life  Ins.  Co.,  96  N.  T.  675,  affirming  opinion  of 
referee  in  15  Abb.  N.  C.  75;  Whitehead  v.  New  York  Life  Ins.  Co., 
102  N.  T.  143,  6  N.  E.  267,  55  Am.  Rep.  787,  affirming  33  Hun,  425; 
Schneider  v.  United  States  Life  Ins.  Co.,  4  N.  T.  Supp.  797,  52 
Hun,  130,  reversed  on  other  grounds  123  N.  X.  109,  25  N.  E.  321, 
20  Am.  St.  Rep.  727;  D'Arcy  v.  Connecticut  Mut  Life  Ins.  Co.,  108 
Tenn.  567,  69  S.  W.  768.  See,  also,  Sheets  v.  Shuts,  4  Colo.  App. 
450,  36  Pac.  310,  and  Jones  v.  Jones,  23  Pa.  Co.  Ct  R.  254,  where 
the  contest  was  as  to  the  distribution  of  the  fund. 

This  rule  is  particularly  applicable  where  it  is  specifically  pro- 
vided that  on  the  surrender  of  the  policy  it  must  be  "receipted  by 
the  insure4  and  beneficiar)'^"  (Lockwood  v.  Michigan  Mut.  Life  Ins. 
Co.,  108  Mich.  334,  66  N.  W.  229).  And  it  has  been  applied  even  to 
an  endowment  policy  payable  to  the  insured  in  case  he  survived 
to  the  maturity  of  the  policy,  but  to  his  family  in  case  of  his  prior 
death  (Haskell  v.  Equitable  Life  Assur.  See,  181  Mass.  341,  63  N. 
E.  899).  So,  also,  in  Entwistle  v.  Travelers'  Ins.  Co.,  17  Pa.  Super. 
Ct.  180,  where  the  insured's  legal  representatives  were  named  as 
beneficiaries  contingent  on  insured  surviving  the  wife  and  children 
named  as  original  beneficiaries,  it  was  held  that  the  wife  was  the 
"holder"  of  the  policy,  within  the  meaning  of  a  clause  giving  the 
holder  the  option  of  converting  the  policy  into  cash.  But  in  Trav- 
elers' Ins.  Co.  V.  Healey,  164  N.  Y.  507,  58  N.  E.  1093,  affirming  on 
opinion  of  Appellate  Division  49  N.  Y.  Supp.  29,  55  App.  Div.  53, 
it  was  held  that  the  insured  was  the  holder,  and  was  himself  au- 
thorized to  exercise  the  option.  Likewise,  it  has  been  held  that 
the  insured  and  his  two  adult  children,  who  were  the  only  bene- 
ficiaries in  existence,  might  together  effect  a  valid  surrender  of  the 
policy,  though  it  was  taken  out  for  the  benefit  not  only  of  the  chil- 
dren, but  also  of  "the  then  surviving  children  of  any  deceased  child 
or  children"  (Webster  v.  New  England  Mut.  Life  Ins.  Co.,  21  D. 
C.  227).  And  obviously  the  beneficiary  cannot  object  to  a  surrender 
by  the  insured  for  cash  of  a  certificate  of  a  society  expressly  giving 
the  member  the  right  to  make  such  surrender  (Wells  v.  Covenant 
Mut.  Ben.  Ass'n,  126  Mo.  630,  29  S.  W.  G07). 
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The  vested  interest  of  -the  beneficiary  in  an  ordinary  policy  is 
sufficient  to  prevent  a  valid  surrender  without  his  or  her  consent 
for  the  purpose  of  obtaining  the  paid-up  policy  provided  for  by  con- 
tract (Manhattan  Life  Ins.  Co.  v.  Smith,  44  Ohio  St.  156,  5  N.  E. 
417,  58  Am.  Rep.  806).  And  this  is  particularly  true  where  a  paid- 
up  policy  is  in  fact  issued,  payable  to  another  than  the  original 
beneficiary. 

Timayenis  v.  Union  Mut.  Life  Ins.  Co.  (C.  C.)  21  Fed.  223;  Weatherbee 
V.  New  York  Life  Ins.  Co.,  178  Mass.  575,  60  N.  B.  381;  Id.,  182 
Mass.  342,  65  N.  E.  383. 

A  beneficiary  who  has  accepted  benefits  under  a  policy  reciting 
that  it  was  received  by  the  insured  in  exchange  for  the  policy  orig- 
inally issued  cannot  claim  that  the  exchange  of  policies  was  void 
for  lack  of  her  consent. 

Wheeler  v.  Odd  Fellows'  Mut.  Aid  &  Ace.  Ass'n,  44  Minn.  513,  47  N.  B. 
140;  Milne  v.  Northwestern  Life  Assur.  Co.,  52  N.  Y.  Supp.  766, 
23  Misc.  Rep.  553. 

And, where  there  had  been  an  exchange  of  policies  by  the  insured, 
and  the  beneficiary  afterwards  joined  the  insured  in  exchanging  the 
second  policy  for  a  third  one,  it  was  held  that  though,  at  the  time  of 
the  exchange,  she  believed  she  was  exchanging  the  policy  first  is- 
sued, she  was  nevertheless  precluded  from  claiming  that  such  first 
policy  was  still  in  force  (Leonhard  v.  Provident  Sav.  Life  Assur. 
Soc,  130  Fed.  287,  64  C.  C.  A.  533).  But  it  has  been  held  that  the 
beneficiary,  after  an  exchange  of  policies  by  the  insured  and  a  sub- 
sequent surrender  of  the  second  policy,  might  ratify  the  exchange 
and  repudiate  the  surrender  (People  v.  Globe  Mut.  Life  Ins.  Co.,  96 
N.  Y.  675,  affirming  opinion  of  referee  in  15  Abb.  N.  C.  75). 

A  husband  has  no  authority,  as  agent  of  his  wife,  to  surrender 
her  policy  for  the  purpose  of  extinguishing  her  rights  therein  (Man- 
hattan Life  Ins.  Co.  v.  Smith,  44  Ohio  St.  156,  5  N.  E.  417,  58  Am. 
Rep.  806).  Nor  has  a  father,  acting  as  guardian  in  socage  of  an  in- 
fant, power  to  surrender  a  policy  belonging  to  the  ward,  the  stat- 
ute ^  merely  providing  that  the  father  shall  act  as  such  guardian  in 
case  of  ownership  of  land  by  the  infant.  And  in  case  there  has 
been  such  a  surrender  by  the  guardian,  only  clear  and  explicit  acts 
of  the  ward  will  operate  as  a  ratification.     (Foley  v.  Mutual  Life 

1  Rev.  St.  N.  Y.  p.  719,  §  6. 
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Ins.  Co.,  138  N.  Y.  333,  34  N.  E.  211,  20  L.  R.  A.  620,  34  Am.  St. 
Rep.  456.) 

Aside  from  forfeiture  of  the  policy  arising  from  nonpayment  of 
subsequent  premiums,"  the  beneficiary  can  recover  on  a  policy  the 
surrender  of  which  was  invalid  for  lack  of  his  or  her  consent,  the 
same  ag  though  no  such  surrender  had  ever  occurred. 

Reference  may  be  made  to  the  following  cases:  Manhattan  Life  Ins. 
Co.  V.  Smith,  44  Ohio  St.  156,  5  N.  E.  417,  58  Am.  Rep.  806;  White- 
head V.  New  York  Life  Ins.  Co.,  102  N.  Y.  143,  6  N.  E.  267,  55  Am. 
Rep.  787,  affirming  33  Hun,  425,  63  How.  Prac.  394;  Schneider  v. 
United  States  Life  Ins.  Co.,  123  N.  Y.  109,  25  N.  B.  321,  20  Am. 
St  Rep.  727,  reversing  on  question  of  forfeiture  4  N.  Y.  Supp.  797, 
52  Hun,  130.  See,  also,  Timayeuis  v.  Union  Mut.  Life  Ins.  Co. 
(C.  C.)  21  Fed.  223,  and  Weatherhee  v.  New  York  Life  Ins.  Co., 
178  Mass.  575,  60  N.  E.  381;  Id.,  182  Mass.  342,  65  N.  E.  383,  where 
the  element  of  change  of  beneficiary  was  also  present. 

And  in  Foley  v.  Mutual  Life  Ins.  Co.,  138  N.  Y.  333,  34  N.  E. 
211,  20  L.  R.  A.  620,  34  Am.  St.  Rep.  456,  it  was  further  held  that 
the  fact  that  a  portion  of  the  money  received  had  been  applied,  by 
the  father  making  the  surrender,  to  the  support  of  the  infant  bene- 
ficiary, did  not  justify  a  deduction  of  such  sum  in  favor  of  the  com- 
pany. 

(o)    Surrender  by  assignee. 

One  to  whom  a  policy  has  been  assigned  as  collateral  is  not 
thereby  authorized  to  surrender  it  for  its  cash  surrender  value  be- 
fore maturity  and  without  notice. 

Dungan  v.  Mutual  Ben.  Life  Ins.  Co.,  46  Md.  469;  Manton  v.  Robinson 
(R.  I.)  37  Atl.  8;  Wheeler  v.  Pereles,  40  Wis.  424;  Id.,  43  Wis.  332. 

And  this  is  obviously  true  where  the  assignment  is  not  sufficient 
to  carry  the  interest  of  the  beneficiary. 

Frank  v.  Mutual  Life  Ins.  Co.,  102  N.  Y.  266,  6  N.  B.  667,  55  Am.  Rep. 
807.  See,  also,  Rathborne  v.  Hatch,  85  N.  Y.  Supp.  775,  90  App. 
Div.  161. 

It  has  also  been  held  that,  even  where  a  pledgee  had  a  right  to 
surrender  the  policy  without  notice  on  nonpayment  of  the  note  at 
maturity,  such  right  was  lost,  so  that  it  could  not  be  exercised 

z  For  the  effect  of  an  inTalid  surrender  on  forfeiture  for  nonpayment  of  pre- 
miums, see  ante,  p.  2332. 
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without  notice,  by  an  extension  of  time  for  the  payment  of  the  note 
(Bailey  v.  American  Deposit  &  Loan  Co.,  65  N.  Y.  Supp.  330,  52 
App.  Div.  402). 

The  assignee  who  makes  such  an  unauthorized  surrender  has 
been  held  liable  as  for  a  conversion,  or  for  money  had  and  received. 

Frank  v.  Mutual  Life  Ins.  Co.,  102  N.  T.  266,  6  N.  B.  667,  55  Am.  Rep. 
807;  Manton  v.  Robinson  (R.  I.)  37  Atl.  8;  Wlieeler  v.  Pereles,  43 
Wis.  332.  And  in  Bailey  v.  American  Deposit  &  Loan  Co.,  52  App. 
Div.  402,  65  N.  Y.  Supp.  330,  where  the  surrender  was  made  with 
notice  of  Insured's  serious  Illness,  and  but  a  few  days  before  his 
death,  it  was  held  that  the  measure  of  damages  was  the  face  of 
the  policy,  less  the  amount  due  the  assignee. 

But  it  has  been  held  that  the  company  would  not  be  liable  in 
conversion,  even  though  the  surrender  by  the  assignee  was  unau- 
thorized. Being  unauthorized,  it  did  not  affect  the  beneficiary's 
rights,  and  it  could  not  be  assumed  that  the  company,  even  after  the 
surrender,  would  have  refused  properly  tendered  premiums  (Frank 
V.  Mutual  Life  Ins.  Co.,  102  N.  Y.  266,  6  N.  E.  667,  55  Am.  Rep. 
807).  So,  also,  in  Dungan  v.  Mutual  Ben.  Life  Ins.  Co.,  46  Md.  469, 
it  was  decided  that  the  insured  could  have  recovered  on  th6  policy 
against  the  company,  had  it  not  been  for  the  nonpayment  of  pre- 
miums. Furthermore,  the  decision  that  there  could  be  a  recovery 
from  the  company  based  on  the  surrender  value  of  the  policy  was 
placed  solely  on  the  ground  that  the  company  had  participated  in 
the  fraud.  But  in  Wheeler  v.  Pereles,  43  Wis.  332,  a  collateral  as- 
signment, absolute  on  its  face,  was  held  to  give  the  assignee  the 
power,  though  not  the  right,  to  surrender  the  policy.  Therefore, 
the  court  decided  that  the  policy,  after  the  surrender,  could  not  have 
been  enforced  against  the  insurer. 

(d)    What  constitntes  a  surrender. 

Where  insured  offered  to  surrender  the  policy  by  delivering  it  to 
a  local  bank,  but  the  company  demanded  assignments  of  the  policy 
in  addition  to  the  surrender  provided  for  by  contract,  the  offer  to 
surrender  to  the  bank,  to  which  no  specific  objection  was  raised, 
was  a  substantial  compliance  with  the  policy,  though  the  assign- 
ments demanded  were  never  executed  (Manhattan  Life  Ins.  Co. 
V.  Olmsted,  10  Kan.  App.  196,  63  Pac.  279).  So,  also,  where  it  ap- 
peared that  the  insured,  in  order  to  procure  his  paid-up  policy,  had 
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made  an  offer  to  surrender  to  the  agent  with  whom  he  had  all  his 
dealings  and  on  whom  he  relied,  and  that  the  agent  neglected  to 
inform  him  as  to  the  proper  procedure  until  the  prescribed  time  had 
elapsed,  it  was  held  that  the  offer  was  sufficient  and  the  issuance  of 
the  paid-up  policy  would  be  compelled  (O'Connor  v.  Germania 
Life  Ins.  Co.,  11  Misc.  Rep.  192,  32  N.  Y.  Supp.  1106).  If,  however, 
the  policy  is  lost,  it  is  not  sufficient  to  tender  an  indemnity  bond 
to  cover  any  damages  in  consequence  thereof,  but  there  must  be 
a  tender  of  release  of  all  rights  under  the  old  policy  (Lindenthal 
V.  Germania  Life  Ins.  Co.,  57  N.  Y.  Supp.  472,  26  Misc.  Rep.  443). 
And  the  surrender  of  the  policy  to  the  company  under  an  agree- 
ment that  on  the  nonpayment  of  a  certain  note,  representing  the 
amount  received  by  insured  at  the  time  of  the  surrender,  the  sur- 
render value  beyond  the  amount  of  the  note  should  be  turned  over 
to  the  beneficiaries,  has  been  held  to  amount  only  to  a  transfer  of 
the  policy  as  collateral,  and  not  to  constitute  an  absolute  surrender 
(Raymond  v.  Metropolitan  Life  Ins.  Co.,  86  Mo.  App.  391). 

It  has  been  held  that  a  contract  of  insurance  taken  out  by  an 
infant  might  be  annulled  by  him,  and  that  the  surrender  of  the 
policy  for  a  cash  surrender  value  constituted  such  an  annulment, 
rather  than  a  new  contract,  which  could  itself  be  annulled  by  the 
infant's  personal  representatives.  Nor  did  the  fact  that  the  infant 
did  not  receive  the  full  amount  due  on  the  policy  give  him  or  his 
representatives  the  right  to  reaffirm  the  policy.  The  surrender  de- 
stroyed the  contract,  and  entitled  the  infant  only  to  be  restored  to 
his  original  status.  (Pippen  v.  Mutual  Life  Ins.  Co.,  130  N.  C.  33, 
40  S.  E.  822,  57  L.  R.  A.  505.)  In  Boorman  v.  Northwestern  Mut. 
Relief  Ass'n,  90  Wis.  144,  62  N.  W.  924,  the  evidence  as  to  insured's 
insanity  at  the  time  of  the  surrender  was  considered,  and  held  to 
justify  the  refusal  of  the  court  to  submit  the  question  to  the  jury. 

Where  a  surrender  of  the  policy  by  a  member  of  a  mutual  com- 
pany, and  the  issuance  of  a  paid-up  policy  in  lieu  thereof,  has  been 
effected  with  the  knowledge  of  the  facts  by  both  parties,  or  an  op- 
portunity to  ascertain  them,  and  where  there  has  been  an  acquies- 
cence for  seven  years  and  an  acceptance  of  benefits  under  the  paid- 
up  policy,  equity  will  not  interfere  to  set  aside  the  transaction  on 
the  ground  that  a  relation  of  trust  existed  between  the  parties 
(Hencken  v.  United  States  Life  Ins.  Co.,  11  Daly  [N.  Y.]  282, 
affirmed  98  N.  Y.  627).  But  it  has  been  held  that  equity  will  set 
aside  a  surrender  of  the  policy  and  issuance  of  the  paid-up  policy. 
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where  it  appears  that  both  parties  acted  under  the  erroneous  as- 
sumption that  the  insured  was  living  at  the  time  of  the  surrender. 

Kiegel  v.  American  Life  Ins.  Co.,  153  Pa.  134,  25  Atl.  lOTO,  19  L.  R.  A. 
1G6,  reversing  12  Pa.  Co.  Ct.  R.  177,  1  Pa.  Dist.  R.  721,  decided 
on  former  appeal  in  140  Pa.  193,  21  Atl.  392,  11  U  E.  A.  857,  re- 
versing 7  Pa.  Co.  Ct.  R.  445. 

An  allegation  of  the  surrender  and  cancellation  of  certificates 
by  insured,  and  the  receipt  by  the  insured  of  benefits  from  such 
surrender,  is  sufficient,  without  a  specific  allegation  of  an  acceptance 
of  the  surrender  by  the  insurer  (Mitchell  v.  Monumental  Mut.  Life 
Ins.  Co.,  23  Pa.  Super.  Ct.  584).  But  an  .allegation  that  the  original 
policy  was  taken  with  an  express  intention  to  surrender  it  and  de- 
mand a  paid-up  policy  is  not  equivalent  to  an  allegation  of  actual 
surrender  (Wells  v.  Vermont  Life  Ins.  Co.,  63  N.  E.  578,  28  Ind. 
App.  620,  denying  rehearing  of  case  as  reported  in  62  N.  E.  501, 
28  Ind.  App.  624). 

(e)    Iliglit  to  paid-np  policy> 

A  right  given  by  a  policy  to  surrender  it  on  a  default  in  payment 
of  premiums,  and  receive  in  return  a  paid-up  policy,  may,  if  the  in- 
sured choose,  be  exercised  before  the  default  occurs. 

Lovell  V.  St.  Louis  Mut.  Life  Ins.  Co.,  Ill  U.  S.  264,  4  Sup.  Ct  390,  28 
L.  Ed.  423.  See,  also,  Piedmont  &  Arlington  Life  Ins.  Co.  v. 
Toung,  58  Ala.  476,  29  Am.  Rep.  770. 

And  a  statement  by  the  agent  that  the  verbal  notice  given  of  a 
demand  for  a  paid-up  policy  was  sufficient,  and  that  he  would  attend 
to  the  matter,  has  been  held  to  estop  the  company  from  denying 
that  there  had  been  a  proper  demand  under  the  terms  of  the  policy 
(Piedmont  &  A.  Life  Ins.  Co.  v.  Young,  58  Ala.  476,  29  Am.  Rep. 
770).  But  in  Hanthorne  v.  Brooklyn  Life  Ins.  Co.,  5  Mo.  App. 
73,  it  was  pointed  out  that,  though  the  policy  provided  for  notice  of 
the  desire  for  a  paid-up  policy  before  the  next  "premium  becomes 
due,"  yet  waiver  as  to  the  time  of  payment  of  premiums  would  not 
constitute  a  waiver  of  the  time  of  making  demand  for  a  paid-up 
policy.  The  two  stipulations  were  distinct,  and  in  no  manner  de- 
pendent on  each  other. 

Questions  as  to  the  requirements  for  an  actual  surrender  of  the 
original  policy  prior  to  or  immediately  after  a  default  in  payment 
of  the  premiums,  and  the  necessity  for  the  prompt  demand  for 
the  issuance  of  the  paid-up  policy  in  lieu  thereof,  have  frequently 
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arisen  in  cases  in  which  there  has  been  an  alleged  forfeiture  of  the 
originaJ  policy  for  nonpayment  of  premiums  prior  to  demand  for 
the  paid-up  insurance.  Where  the  policy  contains  a  condition  pro- 
viding for  the  issuance  of  a  paid-up  policy  after  a  certain  number  of 
yearly  premiums  have  been  paid,  but  declares  further  that  on  de- 
fault in  the  payment  of  any  premiums  the  policy  shall  become 
virhoUy  forfeited,  or  contains  other  provisos  of  similar  import,  or 
declares  that  a  paid-up  policy  will  be  granted  if  the  policy  is  in 
full  force,  the  insured  has  no  right  to  a  paid-up  policy  if  the  original 
contract  is  forfeited  by  the  nonpajmient  of  premiums  or  premium 
notes. 

Sheerer  v.  Manhattan  Life  Ins.  Co.  (O.  C.)  20  Pea.  886;  Straube  v. 
Pacific  Mut.  Life  Ins.  Co.,  56  Pac.  546,  123  Gal.  677;  Maaison  v. 
Northwestern  Mut.  Life  Ins.  Co.,  75  Pac.  113,  141  Cal.  475;  Meyer 
V.  Manhattan  Life  Ins.  Co.,  144  Ind.  439,  43  N.  E.  448;  Koehler  v. 
Phoenix  Mut.  Life  Ins.  Co.,  4  Ky.  Law  Rep.  903;  Ferguson  v. 
Union  Mut.  Life  Ins.  Co.,  187  Mass.  8,  72  N.  B.  358;  People  v. 
Widows'  &  Orphans'  Ben.  Life  Ins.  Co.,  15  Hun  (N.  T.)  8;  Holly 
T.  Metropolitan  Life  Ins.  Co.,  105  N.  T.  437,  11  N.  B.  507;  Bus- 
sing's  Ex'rs  V.  Union  Mut.  Life  Ins.  Co.,  34  Ohio  St.  222,  af- 
firming 6  Ohio  Dec.  607,  7  Am.  Law  Rec.  52;  Smith  v  National 
Life  Ins.  Co.,  11  Wkly.  Notes  Gas.  156,  39  Leg.  Int.  246.  In  Rus- 
sum  V.  St.  Louis  Mut.  Life  Ins.  Co.,  1  Mo.  App.  228,  Insurance  Co.  v. 
Robinson.  40  Ohio  St.  270,  and  Ewald  v.  Northwestern  Mut.  Life 
Ins.  Co.,  60  Wis.  431,  19  N.  W.  513,  there  was  a  failure  to  pay  the 
Interest  on  premium  notes,  which,  under  the  terms  of  the  contract, 
forfeited  the  policy. 

If,  however,  the  time  for  payment  of  the  premium  has  been  ex- 
tended, a  demand  for  a  paid-up  policy  during  the  extension  is  a 
demand  while  the  original  policy  is  in  force,  entitling  insured  to 
such  paid-up  policy  (Union  Cent.  Life  Ins.  Co.  v.  Whetzel,  65  N. 
E.  15,  29  Ind.  App.  658).  So,  if,  under  the  statute,  the  insured  is 
entitled  to  extended  insurance  after  default,  the  contract  is  "in  full 
force"  during  such  period,  within  the  condition  as  to  paid-up  poli- 
cies (Winchell  v.  John  Hancock  Mut.  Life  Ins.  Co.,  30  Fed.  Cas. 
285).  If  the  right  to  a  paid-up  policy  had  accrued  prior  to  the  ex- 
ecution of  a  premium  note,  a  stipulation  in  such  note  that  the  policy 
shoU'ld  cease  on  default  in  its  payment  at  maturity  does  not  deprive 
insured  of  his  right  to  a  paid-up  policy  on  failure  to  pay  the  note 
when  due  (Southern  Mut.  Life  Ins.  Co.  v.  Montague,  5  Ky.  Law 
Rep.  516,  affirmed  84  Ky.  653,  2  S.  W.  443,  8  Ky.  Law  Rep.  579, 
4  Am,  St.  Rep.  218). 
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In  a  few  cases  the  question  has  been  not  so  much  whether  the 
premiums  had  been  paid  so  as  to  prevent  a  forfeiture,  as  whether 
they  had  been  paid  in  such  a  manner  as  to  justify  the  demand  for 
a  paid-up  policy.  Thus,  where  there  was  a  provision  for  a  paid-up 
policy  on  the  payment  in  full  of  a  certain  number  of  annual  pre- 
miums, and  a  portion  of  the  premiums  were  paid  by  note,  it  was  held 
that  the  premiums  had  been  fully  paid,  so  as  to  entitle  the  insured, 
on  payment  of  his  outstanding  notes,  to  a  paid-up  policy  for  the 
specified  amount  (Bussing  v.  Life  Ins.  Co.,  6  Ohio  Dec.  607,  7  Am. 
Law  Rec.  52).  And  under  a  similar  provision  it  has  been  held 
that  the  paid-up  policy  should  issue,  though  it  was  further  provided 
in  the  original  policy  that  it  should  cease  and  determine  if  the  in- 
sured should  not  pay  the  interest  on  the  notes  given  for  premiums 
(Bruce  v.  Continental  Life  Ins.  Co.,  58  Vt.  253,  2  Atl.  710).  And  in 
Brooklyn  Ins.  Co.  v.  Butcher,  95  U.  S.  269,  24  L.  Ed.  410,  affirming 
Dutcher  v.  Brooklyn  Life  Ins.  Co.,  8  Fed.  Cas.  147,  the  court,  under 
like  stipulations,  held  that  the  insured  was  entitled  to  a  paid-up 
policy,  following  by  such  holding  the  construction  which,  until  a 
short  time  before  the  commencement  of  the  action,  the  company 
had  itself  placed  on  the  contradictory  provisions  of  its  policy. 

But  where  it  was  expressly  provided  that  a  settlement  of  a  pre- 
mium by  note  should  not  "be  deemed  a  payment,  but  only  an  exten- 
sion of  time  of  payment,"  and  that  no  liability  should  attach  during 
the  nonpayment  of  a  premium  note,  it  was  held  that  there  could  be 
no  recovery  of  a  cash  surrender  value  while  the  note  remained  due 
and  unpaid  (Kinne  v.  Michigan  Mut.  Life  Ins.  Co.,  92  Wis.  335,  66 
N.  W.  359). 

And  in  Union  Central  Life  Ins.  Co.  v.  McHugh,  7  Neb.  66,  though 
the  paid-up  policy  was  to  be  "subject  to  any  loans  or  credits  out- 
standing against  the  policy,"  it  was  nevertheless  intimated  that  the 
further  provision  looking  to  the  payment  of  "three  full  annual  pay- 
ments" before  the  issuance  of  the  paid-up  policy  required  the  pay- 
ment of  the  premium  notes  before  the  covenant  for  the  paid-up 
policy  came  into  effect.  So,  also,  it  has  been  held  that  a  provision 
for  a  paid-up  policy  after  two  annual  payments,  and  that  the  amount 
of  the  paid-up  policy  should  be  based  on  the  proportionate  number 
of  premiums  "paid  in  cash,"  did  not  call  for  a  paid-up  policy  until  the 
notes  given  in  payment  of  the  premiums  had  been  fully  met  (Moses 
V.  Brooklyn  Life  Ins.  Co.,  50  Ga.  196). 

A  few  cases  have  arisen  in  which  the  necessity  of  any  surrender 
whatever  has  been  considered  without  reference  to  any  question  of 
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forfeiture.  Thus,  in  Kerr  v.  Union  Mut.  Life  Ins.  Co.,  23  N.  Y. 
Supp.  619,  69  Hun,.  393,  where  the  policy  provided  that  after  the 
payment  of  two  or  more  premiums  it  should  become  a  paid-up, 
nonforfeiture  policy  for  a  proportionate  amount  of  its  face,  it  was 
held  that  there  was  no  occasion  for  the  issue  of  a  new  policy  for 
the  proportionate  amount.  Therefore,  though  the  company  re- 
fused to  issue  such  a  policy,  it  could  not  be  compelled  to  account  as 
for  a  breach  of  contract  for  the  surplus  accumulations  to  which  the 
original  policy  was  entitled,  and  its  verbal  agreement  so  to  do  was 
without  consideration  and  void.  And  where  a  policy  provided  that, 
jf  surrendered  while  in  force,  a  paid-up  policy  would  be  given,  the 
insurer  had  no  right  to  demand  of  the  insured,  applying  for  a  paid- 
up  policy,  a  written  surrender  of  the  policy  from  one  having  no 
beneficial  interest  therein,  and  to  whom  the  insurer  could  in  n'o 
way  become  liable  (White  v.  Pennsylvania  Mut.  Life  Ins.  Co.,  6 
Mo.  App.  587).  But  where  the  provision  was  for  the  issuance  of  a 
paid-up  policy  on  the  surrender  of  the  old  one,  it  was  held  that  the 
company's  liability  was  not  fixed  as  under  the  paid-up  policy,  so 
as  to  subject  it  to  the  lien  of  fi.  fa.,  until  the  stipulated  steps  had 
been  taken  to  change  the  policy  to  its  paid-up  form  (Boisseau  v. 
Bass'  Adm'r,  100  Va.  207,  40  S.  E.  647,  57  L.  R.  A.  380,  93  Am.  St. 
Rep.  956). 

Where  insured's  policy  on  its  face  is  of  a  kind  entitling  him  to 
a  paid-up  policy,  it  is  not  admissible  to  introduce  in  evidence  a 
table  of  rates  which  was  never  brought  to  insured's  attention, 
and  which  shows  a  higher  rate  for  such  a  policy  than  that  paid 
by  insured  (Piedmont  &  A.  Life  Ins.  Co.  v.  Young,  58  Ala.  476, 
29  Am.  Rep.  770).  But  where  insured  was  relying  on  a  verbal 
contract  for  a  paid-up  policy,  such  a  table  was  admissible  as  tend- 
ing to  prove  the  inherent  improbability  of  insured's  contention 
(American  Life  Ins.  &  Trust  Co.  v.  Shultz,  82  Pa.  46,  33  Leg.  Int. 
338).  The  same  case  further  decided  that,  under  the  claim  of  verbal 
contract,  evidence  could  be  given  as  to  the  power  of  the  particular 
agent,  though  not  as  to  the  powers  of  defendant's  agents  generally. 

Where  an  insured  is  entitled  to  a  paid-up  policy  on  surrendering 
an  outstanding  policy  on  which  he  has  paid  the  premiums,  the  in- 
surer, after  a  failure  on  its  part  to  tender  a  policy  printed  on  its 
own  blank,  cannot  object  to  signing  a  policy  on  another  form 
tendered  by  insured  (Watts  v.  Phoenix  Mut.  Life  Ins.  Co.,  29  Fed. 
Cas.  444). 
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(f)    Same — Amount  of  paid-up  policy. 

A  provision  for  a  "paid-up  policy  for  an  equitable  amount"  calls 
for  a  paid-up  policy  equal  in  value  to  the  one  surrendered,  and  this 
value  should  be  determined  by  the  premiums  paid^  the  age  of  in- 
sured, and  the  probability  of  a  continuance  of  his  life  according  to 

the  mortality  tables.  Nor,  it  would  seem,  does  it  make  any  dif- 
ference under  such  a  provision  that  the  insured,  at  the  time  he  de- 
manded his  paid-up  policy,  was  of  advanced  age  and  his  life  not 
insurable. 

Farley  v.  Union  Mut  Life  Ins.  Co.,  9  N.  T.  St.  Rep.  273,  44  Hun,  630, 
(mem.),  affirmed  without  opinion  118  JJJ.  1.  685,  23  N.  B.  1151.  See, 
also,  former  report  in  41  Hun,  303. 

And  in  Tennessee  it  has  been  held  that  an  indefinite  provision 
for  a  paid-up  policy  in  a  mutual  company  entitled  the  insured  to 
a  paid-up  policy  only  for  such  an  amount  as  could  be  purchased  by 
the  proportion  of  the  reserve  fund  of  the  company  to  which  the 
policy  of  insured  was  entitled  (Nashville  Life  Ins.  Co.  v.  Mathews, 
8  Lea  [Tenn.]  499).  The  same  case  further  held  that  parol  evi- 
dence was  inadmissible,  in  an  action  for  the  breach  of  the  clause,  to 
show  that  at  the  time  the  policy  was  taken  out  defendant's  agent, 
in  response  to  the  insured's  inquiry  as  to  the  meaning  of  the  clause, 
stated  that  the  insured  would  receive  a  paid-up  policy  for  the  full 
amount  of  the  money  paid  by  him.  But  a  stipulation  calling  for  a 
paid-up  policy  for  the  full  amount  of  premiums  paid  has  been  en- 
forced, though  the  result  was  the  issuance  of  a  paid-up  policy  for 
a  larger  amount  than  the  face  of  the  original  policy  (Christy  v. 
Homceopathic  Mut.  Life  Ins.  Co.,  93  N.  Y.  345). 

In  the  New  York  case,  where  the  value  of  the  policy  surrendered 
was  held  to  determine  the  amount  for  which  the  paid-up  policy 
should  issue,  it  was  further  held  that  the  amount  of  the  outstand- 
ing debts  should  be  first  deducted  from  such  surrender  value. 

Farley  v.  Union  Mut  Life  Ins.  Co.,  41  Hun  (N.  X.)  303;  report  on  sec- 
ond appeal,  9  N.  Y.  St.  Rep.  273,  44  Hun,  630  (mem.),  affirmed 
without  opinion  118  N.  Y.  685,  23  N.  E.  1151. 

But  in  the  very  similar  Tennessee  case  it  seems  to  have  been 
conceded  that  the  amount  of  unpaid  premiums  should  be  merely 
a  lien  on  the  paid-up  policy  (Nashville  Life  Ins.  Co.  v.  Mathews, 
8  Lea  [Tenn.]  499).     So,  also,  where  the  amount  of  the  paid-up 
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policy  is  fixed  by  the  original  policy,  any  unpaid  premium  notes  will . 

constitute  a  lien  on  the  paid-up  policy. 

Brooklyn  Ins.  Co.  r.  Butcher,  95  U.  S.  269,  24  L.  Ed.  410,  reversing  8 
Fed.  Cas.  147;  Bruce  v.  Continental  Life  Ins.  Co.,  58  Vt.  253,  2 
Atl.  710.  In  this  connection  see  Mobile  Life  Ins.  Co.  v.  Egger,  67 
Ala.  134,  where,  the  paid-up  policy  having  been  sold  under  an 
executory  contract  by  the  insured,  who  disputed  the  validity  of  the 
note  held  by  the  company,  it  was  held  that  the  sum  realized  by 
the  purchaser  from  the  company  was  Inadmissible  to  show  the 
extent  of  the  purchaser's  liability  to  the  insured. 

The  surrender  of  the  original  policy  under  a  mutual  mistake  as 
to  the  amount  of  the  paid-up  policy  to  which  insured  is  entitled  does 
not  justify  the  company  in  a  retention  of  the  policy  after  discov- 
ering the  mistake  and  the  issuance  of  a  paid-up  policy  for  the  cor- 
rect amount  (Lovell  v.  St.  Louis  Mut.  Life  Ins.  Co.,  Ill  U.  S.  264, 
4  Sup.  Ct.  390,  28  L.  Ed.  423). 

(g)    Same — Enforcement  of  rights. 

An  action  for  specific  performance  can  be  maintained  to  compel 
the  company  to  issue  a  paid-up  policy  in  accordance  with  its  con- 
tract. 

Christy  v.  Homoeopathic  Mut.  Life  Ins.  Co.,  93  N.  T.  345;  Missouri 
Valley  Life  Ins.  Co.  v.  Kelso,  16  Kan.  481;  Belt  v.  Brooklyn  Life 
Ins.  Co.,  12  Mo.  App.  100.  Contra,  Nestel  v.  Knickerbocker  Life 
Ins.  Co.,  12  Phila.  (Pa.)  477. 

The  beneficiary  named  in  the  policy  has  been  held  entitled  to 
demand  specific  performance,  though  the  assignee  in  bankruptcy 
of  the  insured  had  an  interest  in  the  policy.  The  issuance  of  the 
paid-up  policy,  the  court  argued,  would  not  preclude  him  from  en- 
forcing any  rights  he  might  have  therein  (Belt  v.  Brooklyn  Life 
Ins.  Co.,  12  Mo.  App.  100).  The  same  case  further  held  that  delay 
in  bringing  the  action  was  explained  by  evidence  of  representations 
by  defendant's  agent  that  another  suit  of  the  same  nature  was  pend- 
ing against  the  company,  and  that,  if  such  suit  should  be  decided 
against  it,  it  would  accede  to  the  insured's  demands  without  ex- 
pense and  annoyance  of  litigation. 

But  as  stated  in  Missouri  Valley  Life  Ins.  Co.  v.  Kelso,  16  Kan. 
481,  the  person  aggrieved  is  not  confined  to  his  action  for  specific 
performance  of  the  contract,  but  may,  at  his  option,  bring  an  action 
for  damages  for  the  breach  thereof. 

Reference  may  also  be  made  to  Piedmont  &  Arlington  Life  Ins.  Co.  v. 
Young,  58  Ala.  476,  29  Am.  Rep.  770;  Phoenix  Mut.  Life  Ins.  Co.  v. 
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Baker,  85  111.  410;  Union  Cent.  Life  Ins.  Co.  v.  McHugh,  7  Neb. 
66;  Continental  Life  Ins.  Co.  v.  Hamilton,  41  Ohio  St.  274;  Price 
V.  Guardian  Mut  Life  Ins.  Co.,  5  Wkly.  Notes  Cas.  (Pa.)  250; 
Nestel  V.  Knickerbocker  Life  Ins.  Co.,  12  Phila.  (Pa.)  477;  Nash' 
ville  Life  Ins.  Co.  v.  Mathews,  8  Lea  (Tenn.)  499. 


It  has  been  held  that,  where  such  an  action  is  based  on  an  un- 
matured endowment  policy,  the  beneficiaries  must  be  made  parties 
to  entitle  the  insured  to  recover  more  than  nominal  damages.  The 
paid-up  policy,  if  issued  under  such  circumstances,  would  include 
the  beneficiaries  within  its  terms,  and  they  are  therefore  clearly 
damaged  by  the  refusal  of  the  company  to  fulfill  its  obligation 
(Watts  V.  Phoenix  Mut.  Life  Ins.  Co.,  29  Fed.  Cas.  444).  But 
where  the  policy  was  payable  to  the  wife  of  insured  or  her  children, 
and  the  wife  died  without  issue  before  there  was  any  right  under 
the  terms  of  the  contract  to  a  paid-up  policy,  it  was  held  that  the 
husband,  who  was  thereafter  himself  treated  as  the  beneficiary,  was 
entitled,  rather  than  the  wife's  administrator,  to  recover  damages 
for  the  refusal  to  issue  a  paid-up  policy  (Continental  Life  Ins.  Co. 
V.  Hamilton,  41  Ohio  St.  274). 

All  the  cases  agree  that,  since  the  action  for  damages  for  failure 
to  issue  a  paid-up  policy  is  based  on  breach  of  contract  rather  than 
rescission,  the  measure  of  damages  is  the  fair  value  of  the  paid-up 
policy  which  the  company  has  refused  to  issue,  rather  than  the 
amount  of  premiums  paid.  The  cases  are  not,  however,  in  entire 
harmony  as  to  how  the  cash  value  of  the  paid-up  policy  shall  be 
determined. 

Thus,  in  some,  no  further  rule  than  the  "cash  value"  is  indicated. 
Phoenix  Mut  Life  Ins.  Co.  v.  Baker,  85  111.  410;  Union  Cent  Life 
Ins.  Co.  V.  McHugh,  7  Neb.  66.  In  the  following  cases  the  amount 
necessary  to  purchase  a  paid-up  policy  for  the  same  amount  was 
indicated  as  the  proper  measure:  Missouri  Valley  Life  Ins.  Co.  v. 
Kelso,  16  Kan.  481;  Nestel  v.  Knickerbocker  Life  Ins.  Co.,  12 
Phila.  (Pa.)  477;  Gates  v.  Home  Life  Ins.  Co.,  1  Wkly.  Law  Bui. 
78,  7  Ohio  Dec.  40.  In  Rumbold  v.  Penn  Mut  Life  Ins.  Co.,  7  Mo. 
App.  71,  it  was  said  that  the  value  might  be  determined  "through 
testimony  given  by  actuaries";  and  in  Price  v.  Guardian  Mut. 
Life  Ins.  Co.,  5  Wkly.  Notes  Cas.  (Pa.)  250,  the  "market  value" 
was  given  as  the  measure  of  damages.  In  this  connection,  see, 
also,  Nashville  Life  Ins.  Co.  v.  Mathews,  8  Lea  (Tenn.)  499,  where 
the  cash  value  of  the  paid-up  policy  is  treated  as  the  measure 
of  damages,  but  which  contains  a  long  discussion  as  to  the  amount 
of  the  paid-up  policy  to  which  insured  was  entitled  under  the 
peculiar  form  of  the  policy. 
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In  American  Life  Ins.  &  Trust  Co.  v.  Shultz,  82  Pa.,  46,  33  Leg. 
Int.  338,  the  amount  of  premiums  paid  was  rejected  as  the  meas- 
ure of  damages  partly  on  the  ground  that  there  could  in  any 
event  have  been  no  rescission,  since  insured  had  continued  to  pay 
his  premiums  after  the  refusal  of  the  company  to  issue  the  paid-up 
policy.  The  true  measure  of  damages  in  such  case  was  held  to  be 
the  difference  between  the  value  of  the  paid-up  policy  and  of  the 
ordinary  policy  held  by  insured.  The  declaration  was  not  set  out, 
but  the  court,  as  a  further  reason  for  holding  that  recovery  could 
not  be  had  for  all  the  premiums  paid,  stated  that  such  a  recovery 
would  give  the  insured  all  his  premium  back,  and  yet  leave  the  com- 
pany exposed  to  a  hazard  of  the  claim  upon  his  policy  in  case  of 
death.  This  reasoning  seems  to  indicate  that  plaintiff  sought  dam- 
ages for  failure  to  issue  the  paid-up  policy,  while  claiming  the  right 
to  retain  the  original  policy.  Under  such  a  claim  the  rule  stated  by 
the  court  as  the  measure  of  damages  can  easily  be  reconciled  with 
the  ordinary  rule  as  to  the  cash  surrender  value  of  the  paid-up 
policy. 

(h)    Right  to  surrender  value. 

An  agreement  in  the  policy  for  a  return,  on  the  surrender  of  the 
policy,  of  a  fair  amount  of  the  premiums  paid,  has  been  held  not  void 
for  uncertainty.  Such  proportion,  the  court  said,  would  seem  to  be 
the  present  value  of  the  policy  surrendered.  (Hayward  v.  Knicker- 
bocker Ins.  Co.,  12  Daly  [N.  Y.]  42.)  Nor  does  an  agreement  to 
ratify  any  plans  adopted  for  the  distribution  of  the  surplus  profits 
preclude  an  action  based  upon  an  alleged  inequitable  method  (Kell- 
ner  v.  Mutual  Life  Ins.  Co.  of  N.  Y.  [C.  C]  43  Fed.  623).  Similarly, 
the  holder  of  a  life  policy  providing  for  the  return  of  a  fair  propor- 
tion of  the  premiums  on  its  surrender  has  been  held  not  estopped 
from  claiming  such  sum  by  continuing  to  make  payments  of  pre- 
miums pending  an  action  for  such  return  (Hayward  v.  Knicker- 
bocker Ins.  Co.,  12  Daly  [N.  Y.]  42). 

In  Atkins  v.  Equitable  Life  Assur.  Soc,  132  Mass.  395,  the  sur- 
render was  for  an  agreed  sum,  and,  the  agent  having  refused  to  turn 
over  the  full  amount  of  the  check  received  from  the  company,  a 
question  arose  as  to  whether  he  was  acting  as  the  agent  of  the 
company,  or  of  the  beneficiary  and  assignee.  The  transactions 
whereby  the  surrender  was  secured  were  complicated,  but  the  court 
held  that,  .since  the  company  had  originally  authorized  the  agent 
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to  secure  the  surrender,  it  was  liable  for  his  act  in  retaining  the' 
money. 

It  has  been  held  that  the  Massachusetts  statutes  *  giving  the 
policy  a  surrender  value  are  applicable  only  to  domestic  corpora- 
tions, and  that,  if  a  surrender  value  is  claimed  in  the  courts  of  that 
state  under  the  statute  of  the  foreign  state  where  the  policy  was 
issued,  such  statute  must  be  specially  pleaded  (Haskell  v.  Equitable 
Life  Assur.  Soc,  63  N.  E.  899,  181  Mass.  341).  Under  a  statute  * 
providing  that  "a  person  with  whom  *  *  *  a  contract  is  made 
for  the  benefit  of  another  *  *  *  may  bring  an  action  without 
joining  with  him  the  person  for  whose  benefit  it  is  prosecuted,"  it 
has  been  held  that  the  insured,  who  has  himself  taken  out  and  re- 
tained control  of  the  policy,  and  paid  the  premiums  out  of  his  own 
money,  may  bring  action  for  the  surrender  value,  without  joining 
with  him  the  beneficiaries  (New  York  L,ife  Ins.  Co.  v.  Bonner,  11 
Neb.  169,  7  N.  W.  745). 

The  complaint  in  an  action  for  the  cash  surrender  value  of  a  policy 
will  not  be  held  fatally  defective  by  reason  of  the  failure  to  aver  sur- 
render within  the  time  limited,  objection  being  first  made  on  ap- 
peal (Lockwood  V.  Michigan  Mut.  Life  Ins.  Co.,  108  Mich.  334,  66 
N.  W.  229). 

3  St.  1887,  c.  214,  §  76 ;    St.  1894,  c  «  Code  Civ.  Proc  J  32. 

522,  §  76;    St.  1900,  c.  363,  §  3;    Rev. 
Laws,  c.  118,  §§  76-82. 
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XVIII.  RISK  AND  CAUSE  OF  LOSS— MARINE  INSUR- 
ANCE. 

1.  Place  and  cause  of  loss  in  general. 

(a>  Place  and  circumstances  of  loss. 

(b)  Same — Loss  within  permitted  waters. 

(c)  Risks  covered  in  general. 

(d)  Perils  of  sea,  lake,  or  river. 

(e)  Barratry. 

(f)  Capture — Pirates  and  assailing  thieves. 

(g)  Arrests,  restraints,  and  detainments, 
(li)  Fire — Stranding — Collision. 

(i)  Miscellaneous  perils. 

2.  Excepted  risks  and  proximate  cause  of  loss. 

(a>  In  general. 

(b)  Inherent  defects — Unseaworthiness. 

(c)  Misconduct  of  Insured  or  officers, 

(d)  Negligence. 

(e)  Capture  and  restraint. 

(f)  Illicit  trade. 

(g)  Stranding. 

(h)  Explosions  and  breakage  of  machinery, 
(i)  Loss  within  excepted  waters, 
(J)  Miscellaneous  perils. 
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(a>  Place  and  circumstances  of  loss. 

(b)  Same — Loss  within  permitted  waters. 

(c)  Risks  covered  in  general. 

(d)  Perils  of  sea,  lake,  or  river. 

(e)  Barratry. 

(f)  Capture — Pirates  and  assailing  thieves. 

(g)  Arrests,  restraints,  and  detainments, 
(h)  Fire — Stranding — Collision. 

(1)  Miscellaneous  perils. 

'<a)   Place  and  circumstances  of  loss. 

In  order  that  the  insurer  shall  be  liable  under  the  contract,  the 
loss  must  have  been  caused  by  one  of  the  risks  assumed  and  covered 
by  the  policy.  It  must  have  been  due  to  one  of  the  enumerated 
perils,  and  have  occurred  at  a  place  and  under  circumstances  which 
Iring  it  fairly  within  the  terms  of  the  contract.     For  example : 
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It  is  elementary  that  the  loss  must  have  occurred  on  the  voyage 
covered  by  the  policy. 

Providence  Washington  Ins.  Co.  v.  Brummelkamp  (C.  0.)  58  Fed.  918; 
Lippincott  v.  Louisiana  Ins.  Co.,  2  La.  399;  Parsons  v.  Manufac- 
turers' Ins.  Co.,  16  Gray  (Mass.)  463;  Mallory  v.  Commercial  Ins. 
Co.,  22  N.  Y.  Super.  Ct  101;  Savage  v.  Pleasants,  5  Bin.  403,  6 
Am.  Dec.  424.  And  in  the  case  of  reinsurance  the  loss  must  have 
occurred  on  the  voyage  originally  insured.  Commonwealth  Ins.  Co. 
v.  Globe  Mut.  Ins.  Co.,  35  Pa.  475. 

The  term  "voyage"  does  not  necessarily  refer  to  the  route 
taken,  but  to  the  enterprise  engaged  in  (Friend  v.  Gloucester  Mut. 
Fishing  Ins.  Co.,  113  Mass.  326).  If,  however,  the  voyage  is  de- 
scribed as  to  a  port  on  the  north  side  of  Cuba,  "with  the  liberty  of  a 
second  port  thereon,"  the  second  port  must  also  be  on  the  north  side 
(Nicholson  v.  Mercantile  Marine  Ins.  Co.,  106  Mass.  399).  If  the 
policy  is  "at  and  from"  an  island,  it  protects  the  vessel  while  sailing 
from  port  to  port  of  the  island  to  take  in  cargo  (Dickey  v.  Baltimore 
Ins.  Co.,  7  Cranch,  327,  3  L.  Ed.  360).  Where  the  policy  is  "at  and 
from"  a  foreign  port,  if  the  vessel  sails,  but  is  obliged  to  put  back 
for  repairs,  the  policy  covers  the  vessel  while  in  port  after  her 
return  as  well  as  on  her  subsequent  voyage. 

Taylor  v.  Lowell,  3  Mass.  331,  3  Am.  Dec.  141;  Merchants'  Ins.  Co.  v. 
Clapp,  11  Pick.  (Mass.)  56. 

If  the  policy  covers  a  risk  in  a  designated  port,  it  will  cover  the 
vessel  while  at  the  usual  anchorage  at  such  port,  though  it  is  only 
an  open  roadstead  (De  Longuemere  v.  New  York  Fire  Ins.  Co., 
10  Johns.  [N.  Y.]  120 ;  Same  v.  Firemen's  Ins.  Co.,  Id.  126).  Where 
the  policy  covers  a  port  risk,  it  covers  the  vessel  while  lying  in  port 
only,  and  before  she  has  taken  her  departure  on  a  voyage. 

Nelson  v.  Sun  Mut.  Ins.  Co.,  71  N.  Y.  453;  Slocovich  v.  Orient  Mut  Ins. 
Co.,  108  N.  Y.  56,  14  N.  E.  802. 

The  vessel  must  be  employed  in  the  usual  manner  of  vessels  of 
her  class,  and  the  insurer  cannot  be  held  liable  for  a  loss  while  the 
vessel  is  engaged  in  towing,  unless  such  is  a  customary  employment 
or  is  expressly  allowed  (Hermann  v.  Western  Marine  &  Fire  Ins. 
Co.,  13  La.  516).  As  a  floating  dock  is  intended  to  be  partially  sub- 
merged at  times,  a  policy  against  "all  risks"  on  such  a  structure 
covers  risks  when  in  action  or  use,  as  well  as  when  it  is  entirely 
afloat  (Marcy  v.  Sun  Mut.  Ins.  Co.,  11  La.  Ann.  748).    A  policy  on 
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a  barge  while  running  on  certain  rivers  does  not  restrict  the  insur- 
ance to  the  time  that  the  barge  is  in  motion,  but  is  intended  to  de- 
scribe the  business  of  the  barge  employed  on  those  waters,  and  to 
cover  the  time  required  for  lading  and  unlading,  as  well  as  when  the 
barge  is  in  actual  motion  (St.  Nicholas  Ins.  Co.  v.  Merchants'  Mut. 
Fire  &  Marine  Ins.  Co.,  11  Hun  [N.  Y.]  108). 

An  insurer  is  liable  for  loss  of  goods  in  transportation  from  the 
shore  to  a  ship  engaged  in  a  trading  voyage,  if  the  means  employed 
for  such  transportation  are  according  to  the  known  course  of  trade 
and  established  usage  (Coggeshall  v.  American  Ins.  Co.,  3  Wend. 
[N.  Y.]  283).  So,  under  a  policy  for  the  safe  carriage  of  live  stock, 
covering  the  perils  of  railway  and  river,  the  insurers  are  liable  for 
a  loss  occurring  in  a  necessary  transshipment  from  cars  to  steam- 
boat upon  the  route  (.S^tna  Ins.  Co.  v.  Stivers,  47  111.  86,  95  Am. 
Dec.  467).  A  policy  covering  goods  laden  on  a  vessel,  railroad,  or 
carriage,  against  the  perils  of  inland  navigation  and  transportation, 
covers  a  loss  while  the  goods  are  being  transported  by  carriage 
(Kratzenstein  v.  Western  Assur.  Co.,  116  N.  Y.  54,  22  N.  E.  221, 
5  L.  R.  A.  799,  reversing  [1886]  1  N.  Y.  St.  Rep.  712).  Where  the 
policy  covered  shipments  of  oil  from  foreign  ports  to  Philadelphia 
or  Boston  and  "at  and  thence  to  Providence,"  the  insurer  is  liable 
for  loss  occurring  while  the  oil  is  being  carried  overland  from  Phil- 
adelphia or  Boston  to  Providence,  such  being  the  shortest  and  safest 
route  (Phetteplace  v.  British  &  Foreign  Marine  Ins.  Co.,  23  R.  I. 
26,  49  Atl.  33). 

(b)    Same — Loss  ^tMn  permitted  waters. 

Time  policies  often  provide  that  the  vessel  shall  be  covered  only 
while  in  certain  designated  waters.  It  is  obvious  that,  as  there  can 
be  no  deviation  under  such  a  policy,  the  fact  that  a  vessel  insured  by 
a  time  policy  has  been  outside  the  permitted  limits  and  returned 
safely  cannot  relieve  the  insurer  from  liability  for  a  loss  subsequent- 
ly occurring  within  the  permitted  waters. 

Heunessey  v.  Manhattan  Fire  Ins.  Co.,  28  Hun  (N.  Y.)  98;  St.  Paul  Fire 
&  Marine  Ins.  Co.  v.  Knickerbocker  Steam  Towage  Co.,  93  Fed. 
931,  36  C.  C.  A.  19. 

Under  a  policy  permitting  the  vessel  to  navigate  the  Atlantic 
Ocean  between  Europe  and  America,  the  insurer  is  liable  for  a  loss 
in  the  Gulf  of  Mexico,  that  body  of  water  being  part  of  the  Atlantic 
Ocean  (Baker  v.  Merchants'  Mut.  Ins.  Co.  [C.  C]  16  Fed.  916). 
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So,  where  the  vessel's  home  port  was  known  to  be  New  Orleans, 
a  policy  permitting  her  to  navigate  the  Atlantic  Ocean  between 
Europe  and  American  ports  covers  a  loss  in  the  Gulf  of  Mexico  on  a 
voyage  from  New  Orleans  to  Liverpool  (Merchants'  Mut.  Ins.  Co.  v. 
Allen,  121  U.  S.  67,  7  Sup.  Ct.  821,  30  L.  Ed.  858).  But  where  a 
vessel  was  insured  "to  be  employed  in  the  coasting  trade  on  the 
United  States  Atlantic  coast,"  with  a  permission  to  use  "Gulf  ports 
not  west  of  New  Orleans,"  it  was  held  that  the  policy  did  not 
cover  a  coasting  trade  in  the  gulf,  but  only  permitted  the  use  of 
certain  ports  therein.  Therefore,  the  vessel  having  been  lost  while 
herself  west  of  New  Orleans,  and  on  her  way  to  use  a  port  west  of 
that  city,  the  insurers  were  not  liable  (New  Haven  Steam  Sawmill 
Co.  v.  Security  Ins.  Co.  [C.  C]  9  Fed.  779,  affirming  [D.  C]  7  Fed. 
847).  Permission  to  navigate  "Atlantic  coast  waters  of  the  United 
States"  covers  a  loss  off  Charleston  Bay,  IJ^  miles  from  the  main- 
land (St.  Paul  Fire  &  Marine  Ins.  Co.  v.  Knickenbocker  Steam 
Towage  Co.,  93  Fed.  931,  36  C.  C.  A.  19).  And  where  a  vessel  was 
lost  while  within  the  "natural"  boundary  of  the  inland  waters  of 
New  York  Harbor,  as  well  a?  within  the  statutory  lines  dividing 
such  inland  waters  from  the  high  seas,  fixed  by  the  Secretary  of  the 
Treasury,  the  craft  was  covered  by  a  policy  containing  a  warranty 
that  the  boat  should  be  confined  to  the  inland  waters  of  New  York, 
New  Jersey,  and  Long  Island  (Fulton  v.  Ins.  Co.  of  North  America 
[C.  C.  A.]  136  Fed.  182,  reversing  [D.  C]  127  Fed.  413).  But  the 
waters  of  the  Atlantic  Ocean  beyond  Sandy  Hook  have  been  held 
not  to  be  "inland  waters,"  within  the  limitation  of  a  policy  (Cogs- 
well V.  Chubb,  36  N.  Y.  Supp.  1076,  1  App.  Div.  93,  affirmed  without 
opinion  157  N.  Y.  709,  53  N.  E.  1124).  A  policy  covering  risks  in 
New  York  Harbor  covers  a  loss  at  Tarrytown  (Petrie  v.  Phoenix 
Ins.  Co.,  57  Hun,  591,  11  N.  Y.  Supp.  188,  affirmed  132  N.  Y.  137, 
30  N.  E.  380).  But  a  policy  giving  permission  to  navigate  the  bay 
and  harbor  of  New  York  and  the  North  river  will  not  cover  a  loss  in 
Roundout  creek,  2J^  miles  from  the  Hudson  (Hastorf  v.  Greenwich 
Ins.  Co.  [D.  C]  132  Fed.  122).  If  goods  insured  "from  St.  Louis  to 
New  Orleans"  are  lost  while  being  transported  from  East  St.  Louis 
to  St.  Louis,  preparatory  to  a  final  start,  by  the  carrier  which  has 
undertaken  to  transport  them  to  New  Orleans,  the  loss  is  within  the 
terms  of  the  policy,  as,  for  the  purposes  of  such  a  case,  the  harbor 
of  St.  Louis  will  be  regarded  as  extending  to  the  opposite  shore 
(Sun  Mut.  Ins.  Co.  v.  Mississippi  Valley  Transp.  Co.  [C.  C]  17 
Fed.  919).    A  navigable  bayou,  emptying  into  a  river  which  empties 


PLACE   AND    CAUSE    OF   LOSS.  2881 

into  the  Mississippi,  is  a  "tributary"  of  the  Mississippi,  within  the 
meaning  of  a  policy  giving  permission  to  navigate  the  Mississippi 
and  its  tributaries  (Miller  v.  Citizens'  Fire,  Marine  &  Life  Ins. 
Co.,  12  W.  Va.  116,  29  Am.  Rep.  452). 

Where  a  policy  on  a  vessel  against  loss  by  fire  from  December,  1893, 
until  May  1,  1894,  intended  to  cover  the  vessel  while  laid  up  in 
harbor,  was  written  on  a  marine  blank  containiqg  a  permit  to 
navigate  certain  waters  only  between  noon  of  April  1st  and  noon 
of  November  30th,  the  insurer  was  liable  for  a  loss  by  fire  occurring 
while  the  vessel  was  navigating  the  permitted  waters  between 
Aijril  1  and  May  1,  1894  (Jackson  v.  British  America  Assur.  Co., 
106  Mich.  47,  63  N.  W.  899,  30  L.  R.  A.  636). 

(c)    Risks  covered  in  general. 

The  clause  specifying  the  usual  risks  covered  by  a  marine  policy 
is  very  broad,  being  usually  contained  in  the  following  terms : 

"Touching  the  adventures  and  perils  which  the  said  •  •  •  insur- 
ance company  is  contented  to  bear,  and  takes  upon  itself  In  this 
voyage,  they  are  of  the  seas,  men  of  war,  fires,  enemies,  pirates, 
rovers,  thieves,  jettisons,  letters  of  mart  and  countermart,  reprisals, 
takings  at  sea,  arrests,  restraints,  detainments  of  all  kings,  princes, 
or  people,  of  what  nation,  condition,  or  quality  soever,  barratry 
of  the  master  and  mariners,  and  all  other  perils,  losses,  and  mis- 
fortunes that  have  or  shall  come  to  the  hurt,  detriment,  or  damage" 
of  the  ves.sel  or  cargo  "or  any  part  thereof." 

The  clause  of  this  provision  covering  "all  other  perils"  does  not, 
however,  include  a  loss  by  ordinary  wear  and  tear,  nor  is  any  loss 
covered  not  of  the  same  nature  as  those  specifically  enumerated. 

In  the  following  cases  there  was  either  a  statement  or  an  application 
of  the  rule  as  to  ordinary  wear  and  tear:  Donnell  v.  Columbian 
Ins.  Co.,  7  Fed.  Cas.  889;  Dupeyre  v.  Western  Marine  &  Fire  Ins. 
Co.,  2  Rob.  (La.)  457,  38  Am.  Dec.  218;  Martin  v.  Salem  Marine 
Ins.  Co.,  2  Mass.  420;  Ellery  v.  New  England  Ins.  Co.,  8  Pick. 
(JIass.)  14;    Paddock  v.  Commercial  Ins.  Co.,  104  Mass.  521. 

The  sale  or  consumption  of  the  cargo  for  the  repair  of  the  vessel  or  the 
preservation  of  the  lives  of  the  passengers  has  been  held  not  to 
be  of  the  same  nature  as  the  perils  specified,  and  not,  therefore, 
within  the  terms  of  the  policy:  Dyer  v.  Piseataqua  Fire  &  Marine 
Ins.  Co.,  53  Me.  118;  Ruekman  v.  Merchants'  Louisville  Ins.  Co., 
12  N.  X.  Super.  Ct.  342;  Moses  v.  Sun  Mut.  Ins.  Co.,  8  N.  Y.  Super. 
Ct.  159. 

An  extraordinary  duty  laid  on  the  goods  in  the  destined  port  in  the 
interval  between  the  capture  of  the  vessel  and  her  release  is  not 
covered  by  the  insurance  against  all  unavoidable  perils,  losses,  and 

B.B.lNS.— 181 


2882  MARINE  EISKS. 

misfortunes  to  the  damage  of  the  goods  (De  Peau  v.  Rnssel,  1  Brev. 
[S.  C]  441,  2  Am.  Dec.  676). 
But  in  Goix  v.  Knox,  1  Johns.  Cas.  (N.  Y.)  337,  a  policy  against  "all 
risks"  was  held  to  cover  everything  that  might  happen  except  by 
the  fraudulent  act  of  the  Insured. 

The  burden  is  on  insured  to  show  that  the  loss  occurred  by  a 
peril  within  the  provisions  of  the  policy. 

Swan  V.  Union  Ins.  Co.,  3  Wheat  (U.  S.)  168,  4  L.  Ed.  361;  Hicks  v. 
FItzsimmons,  12  Fed.  Cas.  117;  Long  Dock  Mills  &  Elevator  Co.  v. 
Mannheim  Ins.  Co.  (D.  C.)  116  Fed.  886;  Soelberg  v.  Western 
Assur.  Co.,  119  Fed.  23,  55  0.  C.  A.  601;  Louisville  Marine  &  Fire 
Ins.  Co.  V.  Bland,  9  Dana  (Ky.)  143;  Paddock  v.  Commercial  Ins. 
Co.,  104  Mass.  521;  Van  Vliet  v.  Greenwich  Ins.  Co.,  14  Daly,  496, 
15  N.  Y.  St.  Rep.  375;  Berwind  v.  Greenwich  Ins.  Co.,  53  N.  Y. 
Super.  Ct  102. 

See,  also.  Miller  v.  California  Ins.  Co.,  76  Cal.  145,  18  Pae.  155,  9  Am. 
St.  Rep.  184,  and  Weltin  v.  Union  Marine  Ins.  Co.,  59  Hun,  625, 
13  N.  Y.  Supp.  700,  cases  in  which  the  complaint  was  held  insuffi- 
cient for  failiu-e  to  show  the  loss  to  have  been  covered  by  the 
wording  of  the  policy.  In  Louisville  Underwriters  v.  Durland,  123 
Ind.  544,  24  N.  E.  221,  7  L.  B.  A.  399,  a  rather  inexact  complaint 
was  held  insufficient. 

But  where  insured  proved  the  sound  condition  of  the  property  at 
the  time  of  shipment  and  its  subsequent  bad  condition,  it  was  held 
that  a  presumption  arose  that  it  had  been  injured  by  the  peril 
through  which  it  had  passed  (Young  v.  Pacific  Mut.  Ins.  Co.,  34  N. 
Y.  Super.  Ct.  321).  And  where  a  vessel  apparently  seaworthy  sails 
and  is  never  heard  from,  the  law  presumes  the  loss  to  have  arisen 
from  some  extraordinary  peril  insured  against  (Paddock  v.  Frank- 
lin Ins.  Co.,  11  Pick.  [Mass.]  227).  The  question  as  to  when  a  pre- 
sumption of  loss  will  arise  must  depend  upon  the  circumstances  of 
each  case  (Gordon  v.  Bowne,  2  Johns.  [N.  Y.]  150).  And  in  Clifford 
V.  Thomaston  Mut.  Ins.  Co.,  50  Me.  197,  79  Am.  Dec.  606,  the  ques- 
tion was  held  to  be  one  of  fact  for  the  jury,  as  was  also  the  ques- 
tion as  to  the  time  of  the  loss. 

(d)    Perils  of  sea,  lake,  or  river. 

Closely  allied  to  the  rule  as  to  ordinary  wear  and  tear,  and  the 
general  presumption  as  to  the  cause  of  the  loss  or  damage  to  a  ves- 
sel, are  questions  dealing  with  what  constitutes  "a  peril  of  the  sea," 
and  with  the  determination  of  whether  a  loss  was  caused  by  a  peril 
falling  within  the  definition  of  that  term.  The  cases  are  not  alto- 
gether harmonious.    Some  of  them  hold  that  the  phrase  will  cover 
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all  loss  or  damage  which  arises  from  the  extraordinary  action  of  the 
wind  and  sea,  but  will  not  cover  any  sea  damage  which,  without 
any  extraordinary  cause,  was  to  have  been  expected  under  the, usual 
circumstances  of  the  voyage.^ 

Tysen  v.  Moore,  56  Barb.  (N.  T.)  442;  Coles  v.  Marine  Ins.  Co.,  6  Fed. 
Cas.  65;  Flamming  v.  Marine  Ins.  Co.,  4  Wliart  (Pa.)  59,  33  Am. 
Dec.  33. 

Others  hold  that  if  the  vessel  is  seaworthy  it  makes  no  difference 
that  the  action  of  the  wind  or  sea  causing  the  loss  was  such  as  she 
could  ordinarily  have  withstood  without  injury. 

Moores  v.  Louisville  Underwriters  (C.  C.)  14  Fed.  226;  Lockwood  v. 
Sangamo  Ins.  Co.,  46  Mo.  71;  Washington  Mut.  Ins.  Co.  v.  Reed, 
20  Ohio,  200. 

The  following  cases  turning  upon  the  question  of  what  constitutes 
a  "peril  of  the  sea"  are  illustrative  of  the  various  standpoints  from 
which  the  courts  have  viewed  the  matter. 

Heavy  cross-seas,  though  common  on  the  voyage  insured,  may  consti- 
tute a  sea  peril  (Bullard  v.  Roger  Williams  Ins.  Co.,  4  Fed.  Cas. 
643).  But  encountering  heavy  seas  has  been  held  not  a  sea  peril 
(The  Gulnare  [C.  C]  42  Fed.  861). 
In  the  following  cases  losses  caused  by  an  improper  taking  of  the  ground 
In  harbor  were  deemed  within  the  policy:  Potter  v.  Suffolk  Ins. 
Co.,  19  Fed.  Cas.  1186;  Hagar  v.  New  England  Mut.  Marine  Ins. 
Co.,  59  Me.  460;  McNally  v.  Insurance  Co.  of  North  America,  63 
N.  X.  Supp.  125,  31  Misc.  Rep.  61;  Petrie  v.  Phenix  Ins.  Co.,  132 
N.  Y.  137,  30  N.  E.  380,  affirming  57  Hun,  591,  11  N.  Y.  Supp.  188. 
And  In  Ellery  v.  New  England  Ins.  Co.,  8  Pick.  (Mass.)  14,  where  the 
vessel  was  blown  over  and  bilged  through  the  negligence  of  the 
superintendent  of  a  marine  railway  during  an  attempt  to  haul  her 
up  to  be  repaired,  the  insurer  was  held  liable.  But  where  the 
vessel  sank  while  being  repaired  by  the  use  of  a  dry  dock,  the 
accident  being  the  necessary  and  Inevitable  result  of  the  means  of 
repair  adopted,  it  was  held  that  there  could  be  no  recovery,  the 
injury  not  having  been  an  accident  (Eureka  Fire  &  Marine  Ins. 
Co.  V.  Purcell,  19  Ohio  Cir.  Ct.  R.  135,  10  O.  C.  D.  528). 
Water  shipped  during  stress  of  weather  (Baker  v.  Manufacturers'  Ins. 
Co.,  12  Gray  [Mass.]  603),  or  entering  through  a  deadlight  (Star- 
buck  V.  Phenix  Ins.  Co.,  45  N.  T.  Supp.  995,  19  App.  Div.  139),  also 
constitutes  a  "peril  of  the  sea."  And  in  connection  see  Woodruff 
V.  Commonwealth  Mut  Ins.  Co.,  2  Hilt  (N.  T.)  122,  where  "damage 
by   dampness"   was   specifically   excepted.      Injmry   occasioned   by 

1  Ab  to  what  will  constitute  "a  peril       see  Century  Digest,  voi.  44,  "Shipping," 
of  the  sea,"   within   the  meaning  of  a      §  498,  cols.  587-59T. 
limitation  of  liability  in  a  bill  of  lading, 
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leakage  has  been  lieW  to  fall  withiu  the  terms  of  the  policy  (Cogs- 
well V.  Ocean  Ins.  Co.,  18  La.  84),  as  h;is  also  a  leak  caused  by 
rats  (Garrigues  v.  Coxe,  1  Bin.  592,  2  Am.  Dec.  493). 
But  sinking  caused  by  an  explosion  of  a  boiler  has  been  held  not  within 
the  term,  either  as  understood  in  the  law  of  marine  insurance, 
or  as  defined  by  Civ.  Code  Cal.  §  2199,  declaring  that  "perils  of 
the  sea  are  from  storms  and  waves;  rocks,  shoals,  and  rapids; 
other  obstacles  though  of  human  origin;  changes  of  climate;  the 
couiinement  necessary  at  sea;  animals  peculiar  to  the  sea;  and 
all  other  dangers  peculiar  to  the  sea"  (Miller  v.  California  Ins.  Co., 
76  Cal.  145,  18  Pac.  155,  9  Am.  St.  Kep.  184).  Damage  arising 
from  the  ordinary  dan)pness  of  the  hold,  though  aggravated  by 
the  length  of  the  voyage  and  the  variety  of  climate  through  which 
the  ship  has  passed  in  consequence  of  stress  of  weather.  Is  not  a 
peril  of  the  sea  (Baker  v.  Manufacturers'  Ins.  Co.,  12  Gray  [Blass.] 
603).  And  where  it  was  shown  that  worms  ordinarily  enter  the 
bottoms  of  vessels  engaged  on  the  voyage  insured,  the  loss  of  a 
vessel  from  that  cause  was  held  not  within  the  policy  (Hazard  v. 
New  England  Marine  Ins.  Co.,  8  Pet.  557,  8  L.  Ed.  1043,  affirming 
11  Fed.  Cas.  934).  So,  also,  where  insurance  was  not  on  the  voyage, 
but  for  the  voyage,  damage  to  the  cargo  resulting  from  a  pro- 
tracted voyage  was  held  not  to  constitute  a  sea  peril  (Perry  v. 
Cobb,  88  Me.  435,  34  Atl.  278,  49  L.  R.  A.  389). 

In  Underwriters'  Agency  v.  Sutherlin,  55  Ga.  266,  the  insurance 
was  against  perils  of  navigation,  and  it  was  held  that  damage  from 
water  in  consequence  of  improper  stowage  was  covered  unless  such 
improper  stowage  was  occasioned  or  acquiesced  in  by  the  insured  or 
his  agent ;  and,  it  further  appearing  that  a  transshipment  was  nec- 
essary on  the  voyage  insured,  proof  of  damage  by  water  of  any  kind 
was  considered  as  prima  facie  proof  of  damage  by  the  perils  of  navi- 
gation, even  though  the  wetting  was  caused  by  rains.  Nor  did  it 
make  any  difference  whether  the  rains  fell  on  board,  or  on  the  usual 
transshipping  wharf  while  the  goods  were  upon  it  in  the  ordinary 
course  of  transit.  In  connection  with  the  Sutherlin  Case,  attention 
might  be  called  to  Seaman  v.  Enterprise  Fire  &  Marine  Ins.  Co. 
(C.  C.)  21  Fed.  778,  where  perils  in  making  landings  were  held  to 
be  "perils  of  navigation"  within  the  meaning  of  the  policy. 

River  policies,  of  course,  are  written  against  "perils  of  the  rivers." 
Though  no  policy  is  formally  drawn  up,  the  insurer  of  a  river  boat 
will  be  liable  on  the  memorandum  for  a  loss  caused  by  such  a  peril 
(State  Fire  &  Marine  Ins.  Co.  v.  Porter,  3  Grant,  Cas.  [Pa.]  123). 
And  where  the  policy  primarily  insured  against  "damage  by  fire," 
but  was  to  be  adjusted  according  to  a  condition  reading,  "touching 
the  adventures  and  perils  which  the  said  insurance  company  is 
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contented  to  bear  and  take  upon  itself  in  this  voyage,  they  are  of 
the  seas,  lakes,  rivers,  canals,  fires,"  etc.,  it  was  held  that  perils  of 
the  river  were  covered  (Franklin  Ins.  Co.  v.  Humphrey,  65  Ind.  549, 
32  Am.  Rep.  78). 

The  courts  seem  to  have  been  somewhat  more  liberal  in  constru- 
ing this  clause  than  in  determining  the  meaning  of  "perils  of  the 
sea." 

The  bursting  of  a  steamboat's  boiler  has  been  held  covered  by  a  river 
policy.  Citizens'  Ins.  Co.  v.  Glasgow,  9  Mo.  411;  Perrin's  Adm'rs  v. 
Protection  Ins.  Co.,  11  Ohio,  147,  38  Am.  Dec.  728.  Damage 
caused  by  an  escape  of  steam  without  fault  of  the  officers  (Union 
Ins.  Co.  V.  Groom,  4  Bush  [Ky.]  289).  Injury  to  a  flatboat  by  the 
waves  raised  by  a  steamboat  in  passing  is  one  of  the  perils  insured 
against  in  an  ordinary  river  policy,  although  the  swell  raised  was 
an  ordinary  one.  Washington  Mut.  Ins.  Co.  v.  Reed,  20  Ohio,  200. 
Where  cotton  was  thrown  into  the  river  by  the  careening  of  a 
steamboat  from  which  it  was  being  unloaded,  the  injury  to  the 
cotton  was  deemed  to  have  been  caused  by  a  peril  of  the  river. 
Crescent  Ins.  Co.  v.  Vicksburg,  Y.  &  S.  R.  Packet  Co.,  69  Miss.  208, 
13  South.  254,  30  Am.  St.  Rep.  537.  In  The  Natchez  (D.  C.)  42 
Fed.  169,  the  rapid  rise  of  the  river  resulting  in  the  destruction  of 
a  vessel  beached  for  repairs  was  held  to  fall  within  the  terms  of 
the  policy.  And  in  Gartside  v.  Orphans'  Benefit  Ins.  Co.,  62  Mo. 
322,  an  allegation  of  sinking  in  port,  and  that  the  damage  arose 
from  "one  of  the  perils  Insured  against,"  was  deemed  sufBcient, 
the  policy  covering  the  "perils  of  said  rivers,  and  all  other  perils," 
etc. 

A  policy  on  a  canal  boat  for  a  voyage  on  a  canal,  and  covering  "perils 
of  seas,  rivers,"  etc.,  covers  the  ordinary  risks  of  canal  navigation. 
Protection  Ins.  Co.  v.  Wilson,  6  Ohio  St.  553. 

No  presumption  that  the  loss  was  caused  by  a  peril  of  the  sea 
arises  from  the  mere  fact  of  damage  to  the  goods  by  sea  water 
(Fleming  v.  Marine  Ins.  Co.,  3  Watts  &  S.  144,  38  Am.  Dec.  747). 
Nor  will  proof  that  there  were  storms  during  the  voyage  be  sufjficient 
without  further  evidence  fairly  tracing  the  injury  sustained  to  their 
influence  (Coles  v.  Marine  Ins.  Co.,  6  Fed.  Cas.  65).  And  in  other 
cases  it  has  been  held  that  there  is  no  presumption  that  defects 
found  to  exist  in  the  hull  of  a  vessel  during  a  voyage  were  produced 
by  a  peril  of  the  sea.  The  burden  rather  is  on  insured  to  prove  such 
fact. 

Bullard  v.  Roger  Williams  Ins.  Co.,  4  Fed.  Cas.  643;  Donnell  v.  Co- 
lumbian Ins.  Co.,  7  Fed.  Cas.  889. 

In  the  following  cases  it  was  held,  uuder  the  direct  evidence  adduced, 
that  the  loss  was  not  caused  by  a  peril  of  the  sea,  but  was  a 
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case  of  ordinary  damage  outside  the  terms  of  the  policy:  Baker 
T.  Manufacturers'  Ins.  Co.,  12  Gray  (Mass.)  603;  Fleming  v.  In- 
surance Co.  of  Pennsylvania,  12  Pa.  391;  Levy  v.  Mercantile  Mut 
Ins.  Co.,  5  Pa.  Law  J.  284. 

In  Underwriters'  Agency  v.  Sutherlin,  55  Ga.  266,  reception  of  the 
insured  goods  by  the  consignee  from  the  carrier,  and  payment  of 
the  freight  and  charges  without  complaint  of  damage,  was  held 
not  evidence,  in  a  suit  on  the  policy,  that  the  damage  did  not  occur 
in  the  course  of  the  navigation. 

(e)    Barratry. 

Where  barratry  is  not  included  among  the  risks  specified,  a  loss 

resulting  therefrom  will  not  be  covered  by  the  policy. 

Waters  v.  Merchants'  Ins.  Co.,  11  Pet.  213,  9  L.  Ed.  69,  affirming  29  Fed. 
Cas.  415;  Gazzam  v.  Ohio  Ins.  Co.,  Wright  (Ohio)  202;  Citizens' 
Ins.  Co.  V.  Marsh,  41  Pa.  386. 

But  since  barratry,  as  a  matter  of  fact,  is  usually  included  in 
marine  policies,  a  policy  covering  the  usual  marine  risks,  but  not 
specifying  them,  will  be  construed  as  covering  such  risk  (Park- 
hurst  V.  Gloucester  Fishing  Ins.  Co.,  100  Mass.  301,  1  Am.  Rep. 
105,  97  Am.  Dec.  100).  And  where  barratry  is  covered  the  insured 
will  be  liable,  though  the  barratrous  act  consisted  in  an  attempt 
at  illicit  trade,  which,  aside  from  the  barratry,  would  have  been 
an  excepted  risk  (American  Ins.  Co.  v.  Dunham,  15  Wend.  [N.  Y.] 
9).  And  the  introduction  of  evidence  by  the  insurer  that  a  sale 
by  the  master  was  not  made  in  good  faith  has  been  held  to  justify 
a  charge  holding  the  company  liable  if  the  sale  was  barratrously 
made,  though  insured  in  his  declaration  merely  alleged  loss  by  the 
perils  of  the  sea,  and  a  sale  by  the  master  of  the  cargo  as  justifiable 
under  the  circumstances  (New  Orleans  Ins.  Co.  v.  E.  D.  Albro  Co., 
112  U.  S.  506,  5  Sup.  Ct.  289,  28  L.  Ed.  809). 

The  Supreme  Court  of  the  United  States  has  held  that,  where 
a  policy  of  insurance  covers  the  risk  of  barratry,  a  recovery  may  be 
had  from  a  fire,  though  it  results  from  the  negligence  of  the  master 
and  crew  (Patapsco  Ins.  Co.  v.  Coulter,  3  Pet.  222,  7  L.  Ed.  659). 
The  case,  however,  was  decided,  not  so  much  on  the  ground  that 
negligence  is  necessarily  barratry,  as  on  the  practical  ground  of 
the  difficulty  of  determining  when  the  negligence  in  such  a  case 
would  be  so  gross  as  to  amount  to  barratry.  An  early  New  York 
case  reached  a  contrary  conclusion  on  the  ground  that  the  negli- 
gence was  not  barratry,  and  was  therefore  not  covered  by  the  policy 
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(Grim  v.  Phcenix  Ins.  Co.,  13  Johns.  [N.  Y.]  451).  And  to  the 
same  effect  is  the  argument  in  Fuhon  v.  Lancaster  Ins.  Co.,  7  Ohio, 
5,  pt.  2,  though  in  that  case  there  was  in  fact  no  clause  covering 
barratry.  The  whole  question  should,  however,  be  considered  in 
connection  with  the  modern  doctrine  whereby  the  company  is  held 
liable  for  a  loss  proximately  caused  by  a  peril  covered,  though 
remotely  occasioned  by  the  negligence  of  the  master  or  mariners. 

The  question  as  to  what  will  constitute  barratry  has  been  a  fruit- 
ful source  of  litigation,  though  the  general  principles  governing 
the  question  are  well  settled.  These  principles  have  been  thus 
stated  by  the  Supreme  Court  of  Massachusetts:  "Barratry  con- 
sists in  any  willful  acts  or  conduct  of  the  master  or  mariners,  done 
for  some  unlawful  or  fraudulent  purpose,  contrary  to  their  duty 
to  the  owners  of  the  vessel.  The  act  must  be  willful,  and  not  ac- 
cidental, or  caused  by  negligence,  unless  the  negligence  be  so  gross 
as  to  amount  to  evidence  of  fraud"  (Lawton  v.  Sun  Mut.  Ins.  Co., 
2  Cush.  [Mass.]  500). 

Obviously,  under  these  principles  barratry  cannot  be  committed 
by  the  owner  against  himself  or  with  his  consent. 

Barry  v.  Louisiana  Ins.  Co.,  11  Mart.  O.  S.  (La.)  630;  Thurston  v.  Co- 
lumbian Ins.  Co.,  3  Caines  (N.  Y.)  SO;  Citizens'  Ins.  Co.  v.  Marsh, 
41  Pa.  386;   Frazier  v.  Fire  &  Marine  Ins.  Co.,  Oheves  (S.  C.)  123. 

Nor  can  the  owner,  as  master,  commit  barratry  as  to  the  cargo. 

Marcardier  v.  Chesapeake  Ins.  Co.,  8  Cranch,  39,  3  L.  Ed.  481;  Hallet  v. 
Columbian  Ins.  Co.,  3  Johns.  (N.  Y.)  272. 

But  the  fact  that  the  master  is  part  owner  of  the  vessel  will  not 
incapacitate  him  from  committing  barratry  as  to  others  interested. 

Phcenix  Ins.  Co.  v.  Moog,  78  Ala.  284,  56  Am.  Rep.  31;  Meyer  v.  Great 
Western  Ins.  Co.,  104  Cal.  381,  38  Pac.  82;  Hutchins  v.  Ford,  82 
Me.  363,  19  Atl.  832;  Voisln  v.  Commercial  Mut.  Ins.  Co.,  16  N.  Y. 
Supp.  410,  62  Hun,  4.  But  see  Wilson  v.  General  Mut.  Ins.  Co., 
12  Cush.  (Mass.)  360,  59  Am.  Dec.  188. 

Where  the  hirer  of  a  vessel  is  to  victual  and  man  her  at  his  own 
expense,  he  becomes  owner  pro  hac  vice,  and  cannot  commit  bar- 
ratry. 

Hallet  V.  Columbian  Ins.  Co.,  8  Johns.  (N.  Y.)  272;  Taggard  v.  Loring, 
16  Mass.  336,  8  Am.  Dec.  140. 

But  where  the  owner  still  retains  the  management,  and  furnishes 
and  hires  the  master  and  crew,  a  deviation  at  the  request  of  the  char- 
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terer  is  none  the  less  a  barratry  (Mclntyre  v.  Bowne,  1  Johns.  [N. 
Y.]  229).  Conversely,  a  charter  party  which  leaves  the  manage- 
ment and  navigation  of  the  vessel  in  the  hands  of  the  owner  does 
not  deprive  the  owner  of  his  character  so  as  to  enable  him  to  com- 
mit barratry  (Marcardier  v.  Chesapeake  Ins.  Co.,  8  Cranch,  39,  3 
L.  Ed.  481). 

Where  the  master  of  a  vessel  is  the  general  agent  and  consignee 
of  the  owner  of  the  vessel  and  cargo,  his  acts  cannot  constitute 
barratry  (Crousillat  v.  Ball,  4  Dall.  [Pa.]  294,  1  L.  Ed.  840,  2  Am. 
Dec.  375).  But  in  Cook  v.  Commercial  Ins.  Co.,  11  Johns.  40,  6 
Am.  Dec.  353,  it  was  held  that,  where  the  master  was  also  the 
supercargo,  his  act  in  converting  part  of  the  cargo  to  his  own  use 
and  abandoning  the  voyage  was  a  breach  of  his  duty  as  master, 
and  amounted  to  barratry.  The  mate  of  a  vessel  can  be  a  freighter 
of  goods  in  her,  and  recover  a  loss  of  the  insurer  on  the  ground 
of  barratry  in  the  mariners  (Stone  v.  National  Ins.  Co.,  19  Pick. 
[Mass.]  34). 

Where  an  act  on  its  face  amounting  to  barratry  is  proved,  the 
burden  of  proving  ownership  or  acquiescence  by  the  owner  is  on 
the  company. 

Steinbach  v.  Ogden,  3  Caines  (N.  Y.)  1;  Millaudon  v.  New  Orleans  Ins. 
Co.,  11  Mart  O.  S.  (La.)  602, 13  Am.  Dec.  358. 

As  already  intimated,  mere  acquiescence  or  a  mistake  in  Judg- 
ment, without  intent  to  defraud  or  wrong  the  owner,  does  not  con- 
stitute barratry. 

Ward  V.  Wood,  13  Mass.  539;  Wiggin  v.  Amory,  14  Mass.  1,  7  Am.  Dec. 
175;  Fayerweather  v.  Phenix  Ins.  Co.,  7  N.  T.  St.  Rep.  25;  Walden 
V.  New  York  Fireman's  Ins.  Co.,  12  Johns.  (N.  Y.)  128;  Germanla 
Life  Ins.  Co.  v.  Sherlock,  25  Ohio  St.  33;  Hood's  Ex'rs  v.  Nesbit, 
2  Dall.  (Pa.)  137,  1  L.  Ed.  321,  1  Am.  Dec.  265;  Messouler  v.  Union 
Ins.  Co.,  1  Nott  &  McC.  (S.  C.)  155;  Stewart  v.  Tennessee  Marine 
&  Fire  Ins.  Co.,  1  Humph.  (Tenu.)  242. 

Though  the  act  of  an  insane  man  will  not  constitute  barratry  (Hutch- 
ins  V.  Ford,  82  Me.  363,  19  Atl.  832),  yet  the  insurer  will  be  liable 
for  the  acts  of  a  master  incapacitated  by  drink  for  the  proper 
performance  of  his  duties  (Lawton  v.  Sun  Mut.  Ins.  Co.,  2  Cu.sli. 
[Mass.]  500). 

While  it  is  stated  in  Crousillat  v.  Ball,  4  Dall.  (Pa.)  294,  1  L. 
Ed.  840,  2  Am.  Dec.  375,  that  an  act,  to  constitute  barratry,  must  be 
with  a  sinister  design  and  for  the  interest  of  the  master,  yet  most 
of  the  cases  supporting  the  general  rule  just  stated  as  to  the  neces- 
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sity  of  fraudulent  intent  recognize  the  qualification  pointed  out  in 
Patapsco  Ins.  Co.  v.  Coulter,  3  Pet.  222,  7  L.  Ed.  659,  that  negligence 
itself  may  be  so  gross  as  to  amount  to  a  positive  fraud  and  breach 
of  trust. 

Attention  was  also  called  in  the  Coulter  Case  to  the  English  case 
of  Earle  v.  Rowcroft,  8  East,  126,  holding  that  an  act  inconsistent 
with  the  owner's  instructions  and  with  the  law  of  the  land  would 
amount  to  barratry,  even  though  entered  upon  with  the  intention 
of  benefiting  the  owner.  This  distinction,  so  far  as  it  deals  with 
the  violation  of  instructions  of  the  master  without  expectation  of 
profit  to  himself,  was  recognized  in  Atkinson  v.  Great  Western  Ins. 
Co.,  65  N.  Y.  531,  reversing  4  Daly,  1.  And  in  Phoenix  Ins.  Co.  v. 
Moog,  78  Ala.  284,  56  Am.  Rep.  31,  it  was  held  barratry  for  the  mas- 
ter to  willfully  destroy  the  vessel  for  the  partial  benefit  of  the  own- 
ers, though  without  their  connivance. 

In  connection  with  these  cases,  see  Dederer  v.  Delaware  Ins.  Co.,  7 
Fed.  Cas.  341,  and  Kendrick  v  Delafield,  2  Caines  (N.  T.)  67. 

In  the  following  cases  the  acts  specified  were  regarded  as  constitutin;; 
barratry;  Stealing,  Stone  v.  National  Ins.  Co.,  19  Pick.  (Mass.)  34; 
Lawton  V.  Sun  Mut.  Ins.  Co.,  2  Gush.  (Mass.)  500;  Cook  v.  Com- 
mercial Ins.  Co.,  11  Johns.  (N.  T.)  40,  6  Am.  Dec.  353.  Resistance 
to  a  lawful  search,  Brown  v.  tJnion  Ins.  Co.,  5  Day  (Conn.)  1,  5 
Am.  Dec.  123;  Williams  v.  Suffolk  Ins.  Co.,  29  Fed.  Cas.  1402; 
Dederer  v.  Delaware  Ins.  Co.,  7  Fed.  Cas.  341.  Destruction  of  the 
vessel,  Volsia  v.  Commercial  Mut.  Ins.  Co.,  16  N.  Y.  Supp.  410,  62 
Hun,  4. 

(f)    Capture — Pirates  and  assailing  thieves. 

In  the  absence  of  special  warranties,  a  policy  of  insurance  covers 
war  risks,  so  as  to  render  the  company  liable  for  all  captures. 

Straas  v.  Marine  Ins.  Co.,  23  Fed.  Cas.  210;  Hodgson  v.  Marine  Ins. 
Co.  of  Alexandria,  12  Fed.  Cas.  284,  affirmed  5  Cranch,  100,  3  L. 
Ed.  48;  Elting  v.  Scott,  2  Johns.  (N.  Y.)  157;  Levy  v.  Merrill,  4 
Me.  180.  But  see,  in  connection,  the  discussion  in  the  following 
brief  as  to  illicit  trade  as  an  excepted  risk. 

As  to  what  will  constitute  a  capture  or  taking  at  sea,  each  case 
must  obviously  depend  largely  on  its  own  circumstances. 

The  capture  of  a  Confederate  vessel  during  the  Civil  War  was  con- 
sidered as  a  "capture,  seizure,  or  detention,"  within  the  meaning 
of  the  phrase  as  used  in  a  marine  policy.  Mauran  v.  Alliance  Ins. 
Co.,  6  Wall.  1,  18  L.  Ed.  836;  Dole  v.  New  England  Mut.  Marine 
Ins.  Co.,  7  Fed.  Cas.  837;  Dole  v.  Merchants'  Mut.  Marine  Ins. 
Co.,  51  Me.  465;    Dole  v.  New  England  Mut.  Marine  Ins.  Co.,  6 
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Allen  (Mass.)  373;  Swinnerton  v.  Columbian  Ins.  Co.,  37  N.  Y.  174, 
93  Am.  Dec.  560,  reversing  22  N.  Y.  Super.  Ct  361;  Fifield  v.  In- 
surance Co.,  47  Pa.  166,  86  Am.  Dec.  523.  See,  also,  Monongahela 
Ins.  Co.  V.  Chester,  43  Pa.  491. 

Similarly,  a  capture  by  the  federal  forces  of  Confederate  property  was 
held  to  fall  within  the  "perils  of  the  seas,  men  of  war,  and  ene- 
mies." Merchants'  Ins.  Co.  v.  Edmond,  17  Grat.  (Va.)  138.  See, 
also,  Murray  v.  Harmony  Fire  &  Marine  Ins.  Co.,  58  Barb.  (N.  Y.)  9. 

In  the  following  cases,  also,  there  was  held  to  have  been  a  capture  or 
"taking"  by  enemies  within  the  meaning  of  the  policy:  Dorr  v. 
Pope,  8  Pick.  (Mass.)  232  (proof  of  actual  possession  of  armed 
soldiers,  though  no  record  of  trial  or  condemnation);  Baltimore 
Ins.  Co.  V.  McFadon,  4  Har.  &  J.  (BJd.)  31  (capture  and  sale  for 
less  than  value,  with  return  of  proceeds  to  insured);  Duval  v 
Commercial  Ins.  Co.,  10  Johns.  (N.  T.)  278  (capture  outside  port, 
and  sequestration  within  port,  held  capture  rather  than  "seizure 
within  port");  Savage  v.  Pleasants,  5  Bin.  (Pa.)  403,  6  Am.  Dec. 
424  (breaking  up  a  voyage  by  capture,  though  vessel  returned  by 
captor);  Barney  v.  Maryland  Ins.  Co.,  5  Har.  &  J.  (Md.)  139  (seizure 
In  port  held  to  include  arbitrary  seizure). 

But  in  these  there  was  no  capture  rendering  the  company  liable:  Pat- 
terson v.  Marine  Ins.  Co.,  5  Har.  &  J.  (Md.)  417  (sending  of  vessel 
back  to  port  by  blockading  squadron);  Gr'eene  v.  Pacific  Mut.  Ins. 
Co.,  9  Allen  (Mass.)  217  (seizure  of  vessel  by  mutinous  acts  of  crew). 

Where  the  policy  covered  risks  of  "pirates,  rovers,  assaulting 
thieves,  jettisons,  barratry  of  the  master  and  mariners,  unless  the 
assured  be  owner  or  part  owner  of  the  vessel,"  the  clause  as  to 
ownership  qualified  only  the  words  "barratry  of  the  master  and 
mariners"  (Harris  v.  Mercantile  Ins.  Co.,  17  How.  Prac.  [N.  Y.] 
188).  The  clause  against  a  loss  by  thieves  has  been  held  to  cover 
any  loss  by  thieves  not  connected  with  the  ship,  whether  by  simple 
larceny  or  open  violence. 

Atlantic  Ins.  Co.  v.  Storrow,  5  Paige  (N.  Y.)  285.  See,  also,  Babbitt  v. 
Sun  Mut.  Ins.  Co.,  23  La.  Ann.  314,  where  a  seizure  of  a  vessel  by 
a  mob  was  held  covered,  and  American  Ins.  Co.  v.  Bryan,  1  Hill 
(N.  Y.)  25,  26  Wend.  563,  37  Am.  Dec.  278,  where  it  was  held  that 
a  prima  facie  case  was  made  by  showing  a  loss  by  theft. 

On  the  other  hand,  it  has  been  held  that  the  insurers  are  not 
liable  for  a  loss  by  simple  theft,  but  only  by  robbery  (Marshall  v. 
Nashville  Marine  &  Fire  Ins.  Co.,  1  Humph.  [Tenn.]  99).  And 
where  the  property  was  taken  on  shore  in  pursuance  of  a  contract 
to  purchase,  and  there  seized  by  the  purchaser,  the  loss  was  held 
to  have  arisen  from  a  breach  of  promise  by  a  third  party  rather 
than  by  assailing  thieves  (Parsons  v.  Massachusetts  Fire  &  Marine 
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Ins.  Co.,  6  Mass.  197,  4  Am.  Dec.  115).  The  wrongful  seizure  and 
sale  of  a  cargo  by  a  consul  of  the  United  States  is  not  a  loss  under 
a  clause  in  the  policy  which  insures  against  the  acts  of  pirates  and 
assailing  thieves  (Paddock  v.  Commercial  Ins.  Co.,  2  Allen  [Mass.] 
93).  Nor  was  the  capture  of  a  vessel  by  the  commander  of  a  Con- 
federate privateer  during  the  late  Rebellion,  the  commander  having 
acted  under  a  commission  in  due  form  issued  by  the  government 
of  the  Confederate  States  (Dole  v.  New  England  Mut.  Marine  Ins. 
Co.,  7  Fed.  Cas.  837). 

(g)    Arrests,  restraints,  and  detainments. 

Questions  as  to  perils  of  arrests,  restraints,  or  detainments  are 
intimately  connected  with  the  risk  of  illicit  trade,  which  is  usually 
excepted  and  is  treated  in  the  succeeding  brief.  The  question,  how- 
ever, as  to  what  losses  should  be  considered  as  caused  by  "arrests, 
restraints,  and  detainments,"  is  determined  by  substantially  the 
same  rules,  whether  the  risk  is  covered  or  excepted  by  the  policy. 

A  domestic  embargo  is  a  loss  within  the  meaning  of  "restraints  and 
detainments  of  all  kings,  princes,  or  people."  Odlin  v.  Insurance 
Co.  of  Pennsylvania,  18  Fed.  Cas.  583;  Lorent  v.  South  Carolina 
Ins.  Co.,  1  Nott  &  McC.  (S.  C.)  505. 

It  has  been  held  that  where  a  ship,  on  her  arrival  off  her  port  of  des- 
tination, is  ordered  away  by  a  bloclcading  force  and  compelled  to 
return,  the  loss  is  covered  by  a  policy  insuring  against  restraints. 
Vigers  v.  Ocean  Ins.  Co.,  12  La.  362,  32  Am.  Dec.  118;  Thompson 
V.  Read,  12  Serg.  &  R.  (Pa.)  440.  And  an  ordering  back  of  the 
vessel  to  her  home  port  by  a  British  squadron,  whereby  the  voyage 
Is  broken  up,  has  been  held  a  British  detention,  within  the  meaning 
of  the  policy  (Wilson  v.  United  Ins.  Co.,  14  Johns.  [N.  T.]  227).  In 
Gracie  v.  New  York  Ins.  Co.,  13  Johns.  (N.  Y.)  IGl,  sequestration 
and  subsequent  sale  of  property  by  one  belligerent  on  account  of 
prior  capture  by  the  other  was  held  to  constitute  an  arrest,  re- 
straint, and  detainment.  And  a  release  of  a  cargo  of  slaves  by  a 
foreign  government  under  writ  of  habeas  corpus  has  been  held 
included  under  the  clause  (Simpson  v.  Charleston  Fire  &  Marine 
Ins.  Co.,  Dud.  Law  [S.  C]  239). 

But  a  denial  of  entry  at  the  port  of  destination  has  been  held  not  a 
"detention"  (Suydam  v.  Marine  Ins.  Co.,  1  Johns.  [N.  Y.]  181,  3 
Am.  Dec.  307).  Nor  is  a  loss  caused  by  fear  founded  on  misrep- 
resentation co\ered.  Therefore,  a  warning  not  to  proceed,  imau- 
thorized  by  the  government  of  the  warship  giving  it,  and  misrep- 
resentations as  to  liability  to  capture,  do  not  render  the  company 
liable  for  the  breaking  up  of  the  voyage  (King  v.  Delaware  Ins. 
Co.,  6  Cranch,  71,  3  L.  Ed.  155,  affirming  14  Fed.  Cas.  51G).     Nor 
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Is  an  Insurer  liable  for  partial  loss  of  freight  owing  to  the  deten- 
tion of  the  ship,  if  she  finally  earns  her  freight  (Mayo  v.  Maine- 
Fire  &  Marine  Ins.  Co.,  4  Mass.  374). 

Sometimes  the  insurance  is  against  "unlawful  arrests,  restraints,, 
and  detainments,"  etc.  In  such  a  case  the  word  "unlawful"  will 
be  construed  to  extend  as  well  to  restraints  and  detainments  as  to 
arrests  (McCall  v.  Marine  Ins.  Co.,  8  Cranch,  59,  3  L.  Ed.  487). 
The  use  of  the  word  "unlawful"  introduces  a  new  element,  particu- 
larly in  cases  involving  the  effect  of  a  blockade. 

A.  detainment  Ijy  a  force  lawfully  blockading  a  port  is  not,  of  course,, 
ordinarily  within  the  term.  McCall  v.  Marine  Ins.  Co.,  8  Cranch, 
50,  3  L.  Ed.  487;  Patterson  v.  Marine  Ins.  Co.,  5  Har.  &  J.  (Md.) 
417;  Thompson  v.  Read,  12  Serg.  &  E.  (Pa.)  440.  But  if  the  vessel 
is  a  neutral,  and  loaded  with  a  neutral  cargo  within  the  port  prior 
to  the  declaration  of  blockade,  her  subsequent  arrest  and  detain- 
ment from  proceeding  on  her  voyage  will  be  unlawful.  Olivera 
V.  Union  Ins.  Co.,  3  Wheat.  183,  4  L.  Ed.  365. 

(b)    Fire^Stranding; — Collision. 

Where  the  insurance  is  against  fire,  except  as  caused  in  a  particu- 
lar way,  fire  caused  in  any  other  maimer  is  covered  by  the  policy. 

Louisville  Underwriters  v.  Durland,  123  Ind.  544,  24  N.  E.  221,  7  L. 
R.  A.  399;  Howard  Fire  Ins.  Co.  v.  Norwich  &  N.  Y.  Transp.  Co., 
12  Wall.  194,  20  L.  Ed.  378. 

A  policy  of  insurance  against  "all  loss  or  injury  by  fire"  will  not 
cover  damage  done  to  the  interior  of  the  boiler  by  the  fires  in  the 
furnace  on  account  of  the  failure  to  keep  a  sufficient  supply  of  water 
in  the  boiler  (American  Towing  Co.  v.  German  Fire  Ins.  Co.,  74  Md. 
25,  21  Atl.  553).  In  Singleton  v.  Phenix  Ins.  Co.,  132  N.  Y.  298, 
30  N.  E.  839,  affirming  57  Hun,  590,  11  N.  Y.  Supp.  141,  the  evidence 
was  held  to  show  a  fire  by  the  slacking  of  lime. 

The  stranding  of  a  vessel  is  a  "peril  of  the  sea,"  within  the  mean- 
ing of  the  term  as  used  in  a  marine  policy  (Allen  v.  Mercantile  Mut. 
Ins.  Co.,  46  Barb.  [N.  Y.]  643,  reversed  on  other  grounds  44  N.  Y. 
437,  4  Am.  Rep.  700).  And  a  stipulation  not  to  abandon  as  for  a 
total  loss  for  grounding  shows  rather  that  grounding  was  covered 
than  that  it  was  not  covered  (Firemen's  Ins.  Co.  v.  Powell,  13  B. 
Mon.  [Ky.]  311).  But  to  constitute  a  "stranding,"  as  the  term  is 
used  in  marine  policies,  the  vessel  must  be  on  the  strand  under  ex- 
traordinary circumstances  (Potter  v.  Suffolk  Ins.  Co.,  19  Fed.  Cas. 
1186).     And  there  cannot  be  "stranding"  unless  the  vessel  remains 
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stationary  some  time.     If  she  strike  and  bilge,  but  pass  on  without 
-Stopping,  it  is  not  a  stranding. 

Lake  v.  Columbian  Ins.  Co.,  13  Ohio,  48,  42  Am.  Dec.  188.  In  this  con- 
nection, reference  may  also  be  made  to  cases  holding  that  taking 
the  ground  In  harbor  is  a  peril  of  the  sea. 

A  collision  is  a  peril  insured  against  by  a  policy  under  the  gen- 
eral terms  "perils  of  the  sea"  or  "perils  of  the  lakes"  or  "perils  of  the 
river." 

Reference  to  tbe  following  cases  is  deemed  sufficient:  Peters  v.  Warren 
Ins.  Co.,  14  Pet.  99,  10  L.  Ed.  371,  affirming  on  this  point  19  Fed. 
Cas.  373;  Hale  v.  Washington  Ins.  Co.,  11  Fed.  Cas.  189;  Caldwell 
V.  St.  Louis  Perpetual  Ins.  Co.,  1  La.  Ann.  85;  Mathews  v.  Howard 
Ins.  Co.,  11  N.  T.  9,  affirming  on  this  point  13  Barb.  234. 

It  seems  never  to  have  been  doubted,  indeed,  that  the  accidental 
•striking  of  any  floating  or  sunken  object  would  constitute  a  peril 
■of  the  sea,  but  in  a  well-considered  case  it  has  been  held  that  the 
term  "collision,"  as  used  in  a  marine  policy,  means  only  the  act  of 
ships  or  vessels  striking  together,  and  does  not  embrace  the  striking 
of  a  sunken  or  floating  substance  (Cline  v.  Western  Assur.  Co., 
101  Va.  496,  44  S.  E.  700).  And  in  a  New  York  case,  while  doubt 
was  cast  on  the  rule  just  stated,  it  was  nevertheless  held  that  the 
deliberate  forcing  of  a  boat  through  the  ice  did  not  constitute  a  "col- 
lision." The  element  of  chance  or  unintentional  striking,  the  court 
■considered  as  indispensable. 

Newtown  Creek  Towing  Co.  v.  iEtna  Ins.  Co.,  57  N.  E.  302,  163  N.  Y. 
114,  reversing  48  N.  X.  Supp.  927,  23  App.  Div.  1.53.  See,  also.  Stand- 
ard Marine  Ins.  Co.  v.  Nome  Beach  Lighterage  &  Transportation 
Co.  (C.  C.  A.)  133  Fed.  636,  and  Nome  Beach  Lighterage  &  Trans- 
portation Co.  V.  Munich  Assur.  Co.  (C.  C.)  123  Fed.  820. 

It  is  not,  however,  necessary  that  both  of  the  vessels  should  be 
in  motion,  nor  is  it  essential  that  the  damage  be  sufficient  to  render 
the  vessel  unseaworthy  (London  Assurance  v.  Compania  de  Moag- 
ens  do  Barreiro,  17  Sup.  Ct.  785,  167  U.  S.  149,  42  L.  Ed.  113,  affirm- 
ing 68  Fed.  247, 15  C.  C.  A.  379,  and  [D.  C]  56  Fed.  44). 

(i)    Miscellaneons  perils. 

In  the  following  cases  the  determination  of  the  question  as  to  risk 
covered  was  dependent  either  on  the  special  subject  of  the  insur- 
ance, or  on  a  special  clause  in  the  policy : 

An  insurance  on  passage  money  covers  a  total  loss  of  the  vessel  whereby 
Insured  is  rendered  liable  to  refund  the  passage  money  already 
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paid  (Ogden  v.  New  Tork  Mut.  Ins.  Co.,  35  N.  Y.  418,  affirming  21 
N.  Y.  Super.  Ct  248,  which  reversed  IT  N.  Y.  Super.  Ct.  447).  But 
the  company  Is  not  liable  for  losses  occasioned  by  delay  of  arrival 
consequent  on  perils  of  the  sea,  when  the  vessel  finally  arrives  in 
safety,  although  in  consequence  of  such  delay  the  insured  may  have 
been  compelled  to  refund  the  passage  money.  Insurers  of  passage 
money  do  not  generally  undertake  for  the  performance  of  the 
voyage  within  any  particular  time.  (Howard  v.  AStor  Mut.  Ins. 
Co.,  18  N.  Y.  Super.  Ct.  38.)  Nor  is  there  any  liability  for  loss  oc- 
casioned by  a  decree  which,  though  founded  on  the  evidence,  is 
based  on  an  unjust  claim  prosecuted  by  passengers  at  a  port  into 
which  the  ship  Is  forced  to  repair  (Marks  v.  Nashville  Co.,  6  La. 
Ann.  127). 

Insurance  of  freight  covers  the  freight  on  goods  jettisoned  (Lord  v. 
Neptune  Ins.  Co.,  10  Gray  [Mass.]  109).  And  where  the  insurance 
is  "upon  the  freight  bill,"  the  insurer  is  as  responsible  if  the  boat 
fall  to  earn  freight  by  an  accident  to  the  boat,  as  though  the 
failure  were  caused  by  damage  to  the  cargo  (Field  v.  Citizens'  Ins. 
Co.,  11  Mo.  50).  But  the  Insured,  seeking  to  recover  freight,  has 
the  burden  of  showing  that  such  obstacles  existed  as  prevented  a 
completion  of  the  voyage  (Hugg  v.  Augusta  Ins.  &  Banking  Co., 
12  Fed.  Gas.  821). 

The  loss  of  the  cargo  carries  the  loss  of  the  profits,  and  no  proof  of 
profits  is  needed  where  the  cargo  is  lost  (Patapsco  Ins.  Co.  v. 
Coulter,  3  Pet.  222,  7  L.  Ed.  659).  A  policy  insuring  the  commis- 
sion of  a  ship  broker  for  effecting  a  charter  of  a  vessel  covers  a 
loss  of  the  commission  through  failure  of  the  vessel  to  arrive, 
arising  from  collision,  but  not  from  the  fact  that  her  master  pre- 
ferred to  remain  elsewhere  to  prosecute  suits  based  on  collision 
(Kuger  V.  Fireman's  Fund  Ins.  Co.  [D.  C.^  90  Fed.  310).  A  policy 
on  a  new  ship  still  on  her  ways,  drawn  in  the  usual  form,  describ- 
ing the  period  of  risk  "while  being  safely  launched"  and  "until 
she  be  moored  twenty-four  hours  in  safety,"  covers  her  from  the 
moment  when  launching  begins,  against  accidents  in  progress  of  the 
work,  not  due  to  negligence,  fraud,  ignorance,  or  misconduct  of 
those  in  charge  (Frichette  v.  State  Mut.  Fire  &  Marine  Ins.  Co., 
16  N.  Y.  Super.  Ct.  190). 

The  peril  described  by  the  words  "a  sea,"  as  used  in  a  "live  cattle 
clause,"  is  not  confined  to  the  danger  arising  from  the  force  of  a 
single  wave,  but  Includes  the  tossing  of  the  ship  by  heavy  waves 
(Snowden  v.  Gulon,  101  N.  Y.  458,  5  N.  E.  322,  reversing  50  N.  Y. 
Super.  Ct.  137).  A  policy  against  "perils  of  the  seas/'  "all  other 
perils  and  misfortunes,"  or  "the  usual  risk  of  lighterage"  covers  a 
loss  of  cattle  by  being  frightened  and  rushing  overboard  from  a 
lighter  on  which,  in  accordance  with  the  custom  of  the  port,  they  had 
been  placed  to  be  landed  (Anthony  v.  JEtna  Ins.  Co.,  1  Fed.  Cas. 
1046).  A  policy  insuring  horses  and  including  the  risk  of  death 
entitles  insured  to  recover  the  value  of  a  horse  that  was  Injured 
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SO  that  he  died  three  days  after  landing  (Colt  v.  Smith,  3  Johns. 
Cas.  [N.  Y.]  16).  Insurance  on  horses  and  slaves  expressed  to  be 
"only  against  the  dangers  Incident  to  navigation,  drowning,  blow- 
ing up,"  has  been  held  to  cover  a  loss  by  drowning  during  the 
voyage,  whether  It  happened  by  an  ordinary  or  extraordinary 
cause  (Moore  v.  Perpetual  Ins.  Co.,  16  Mo.  98).  An  insurance  of 
slaves  covers  any  loss  from  their  mutiny  and  insurrection,  unless 
expressly  excepted  or  warranted  against  McCargo  v.  New  Or- 
leans Ins.  Co.,  10  Rob.  (La.)  202,  43  Am.  Dec.  180;  Andrews  v. 
Ocean  Ins.  Co.,  10  Rob.  (La.)  332. 
The  clause  insuring  against  "extraordinary  leakage,  loss  to  be  paid  by 
the  company  if  amounting  to  3  per  cent,  of  the  amount  insured," 
does  not  limit  the  insured  to  a  recovery  for  a  leakage  by  sea  perils 
(Indemnity  Mut.  Marine  Assur.  Co.  v.  United  Oil  Co.  [D.  C]  88 
Fed.  315). 


2.   EXCEPTED   RISKS   AND   PROXmiATE    CAUSE    OF   Z.OSS. 

(a)  In  general. 

(b)  Inherent  defects — Unseaworthiness. 

(c)  Misconduct  of  Insiu-ed  or  officers. 

(d)  Negligence. 

(e)  Capture  and  restraint. 

(f)  Illicit  trade. 

(g)  Stranding. 

(h)  Explosions  and  breakage  of  machinery. 
(1)  Loss  within  excepted  waters, 
(j)  Miscellaneous  perils. 

(a)    In  general. 

The  question  as  to  whether  a  peril  is  excepted  by  the  policy  is 
generally  dependent  on  the  wording  of  the  particular  policy,  and 
the  question  as  to  whether  a  loss  was  actually  caused  by  certain 
enumerated  or  excepted  perils  must,  of  course,  be  determined  by  the 
particular  circumstances  attending  the  loss.  As  a  rule,  however, 
the  courts  have  been  governed  by  the  general  principle  that  an  in- 
surer will  not  be  liable  unless  a  peril  insured  against  was  the  prox- 
imate or  efficient  cause  of  the  loss. 

Reference  may  be  made  to  the  following  cases  In  addition  to  those  cited 
in  the  succeeding  paragraphs:  Dyer  v.  Piscataqua  Fire  &  Marine 
Ins.  Co.,  53  Me.  118;  Martin  v.  Salem  Marine  Ins.  Co.,  2  Mass. 
420;   Delano  v.  Bedford  Marine  Ins.  Co.,  10  Mass.  347,  6  Am.  Dec. 


2896  MAKING  RISKS. 

132;  Ruclnnan  v.  Merchants'  Louisville  Ins.  Co.,  12  N.  T.  Super. 
Ct  342;  Teasdale  v.  Charleston  Ins.  Co.,  2  Brev.  (S.  C.)  190,  3 
Am.  Dec.  705;  Cline  v.  Western  Assur.  Co.,  101  Va.  496,  44  S.  B. 
700.  See,  also.  Orient  Mut.  Ins.  Co.  v,  Adams,  123  U.  S.  67,  8  Sup. 
Ct.  68,  31  L.  Ert.  63,  where  the  excepted  cause  of  broken  machinery 
was  held  to  have  been  too  remote  in  its  operation. 

This  does  not  mean,  however,  that  sole  regard  must  be  had  to 
the  last  cause  in  point  of  time.  The  efficient  moving  cause  must 
be  looked  to,  and,  if  it  be  a  peril  insured  against,  a  loss  flowing 
as  a  legal  and  natural  consequence  therefrom  will  be  covered. 

The  following  cases  are  deemed  sufficient  Peters  v.  Warren  Ins.  Co., 
14  Pet.  99,  10  L.  Ed.  371,  affirming  19  Fed.  Cas.  373;  Potter  v. 
Ocean  Ins.  Co.,  19  Fed.  Cas.  1173;  McCargo  v.  New  Orleans  Ins. 
Co.,  10  Rob.  (La..)  202,  43  Am.  Dec.  180;  Brown  v.  St.  Nicholas  Ins. 
Co.,  61  N.  T.  332,  affirming  34  N.  T.  Super.  Ct.  231;  Singleton  v. 
Phoenix  Ins.  Co.,  57  Hun,  590,  11  N.  Y.  Supp.  141,  affirmed  132  N. 
Y.  298,  30  N.  E.  839;  Williams  v.  Smith,  2  Caines  (N.  X.)  1,  2  Am. 
Dec.  209;   Hall  v.  Rising  Sun  Ins.  Co.,  12  Ohio  Dec.  639. 

The  Virginia  Code  of  1887,  §  3252  (Code  1904,  p.  1712),  declaring 
that  no  failure  to  perform  any  condition  of  a  policy  nor  the  viola- 
tion of  any  restrictive  provision  thereof  shall  be  a  valid  defense 
unless  such  condition  or  restrictive  provision  is  printed  in  type  as 
large  as  long  primer,  does  not  refer  to  stipulations  in  the  policy 
which  impose  no  burden  on  the  insured,  and  does  not  cover  a  stipu- 
lation in  the  nature  of  an  exception  to  the  risk  assumed  (Cline  v. 
Western  Assur.  Co.,  101  Va.  496,  44  S.  E.  700). 

<b)   Inherent  defects — TTnseawortliiness. 

A  loss  arising  from  the  unseaworthiness  of  the  vessel  at  the  com- 
mencement of  the  risk  is  not  covered  by  a  marine  policy. 

Potter  v.  Sufeolk  Ins.  Co.,  19  Fed.  Cas.  1186;  Flint  &  P.  M.  R.  Co.  v. 
Marine  Ins.  Co.  (C.  C.)  71  Fed.  210;  Hyde  v.  Louisiana  State  Ins. 
Co.,  2  Mart.  N.  S.  (La.)  410,  14  Am.  Dec.  196;  JlcCargo  v.  Mer- 
chants' Ins.  Co.  of  New  Orleans,  10  Rob.  (La.)  334;  Marcy  v.  Sun 
Mut.  Ins.  Co.,  11  La.  Ann.  748;  Merchants'  Ins.  Co.  v.  Clapp,  11 
Pick.  (Mass.)  56;  Van  Valkenburgh  v.  Astor  Mut.  Ins.  Co.,  14  N. 
Y.  Super.  Ct.  61. 

In  many  of  the  policies,  unseaworthiness  Is  specifically  excepted  from 
the  perils  covered.  Berwind  v.  Greenwich  Ins.  Co.,  53  N.  Y.  Super. 
Ct  102;    Singleton  v.  Phenlx  Ins.  Co.,  132  N.  Y.  298,  30  N.  E.  839; 
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McCarthy  v.  St.  Paul  Fire  &  Marine  Ins.  Co.,  43  N.  T.  Supp.  343, 
19  Misc.  Rep.  274;  Wex  v.  Boatman's  Fire  Ins.  Co.,  11  N.  X.  St. 
Rep.  713. 

The  same  principle  has  been  applied  to  inherent  defects  in  thp 
goods  covered  (Providence  Washington  Ins.  Co.  v.  Adler,  65  Md. 
162,  4  Atl.  121,  57  Am.  Rep.  314). 

An  improper  stowage  and  dunnage  of  goods  will  not  excuse  the  under- 
writers where  the  loss  is  not  caused  thereby  (Georgia  Ins.  &  Trust 
Co.  V.  Dawson,  2  Gill    [Md.]  365). 

Ordinarily,  where  the  loss  is  caused  by  unseaworthiness,  it  is  no 
excuse  that  the  insured  or  master  was  ignorant  of  the  defect. 

Richelieu  &  Ontario  Nav.  Co.  v.  Boston  Marine  Ins.  Co.,  136  U.  S.  408, 
10  Sup.  Ct  934,  34  L.  Ed.  398,  affirming  (C.  C.)  26  Fed.  596;  Eureka 
Fire  &  Marine  Ins.  Co.  t.  Purcell,  19  Ohio  Oir.  Ct  R.  135,  10  O. 
C.  D.  528. 

The  rule  as  to  the  liability  of  the  company  for  a  loss  caused  by 
the  unseaworthiness  of  the  vessel  is  not  entirely  confined  to  a  loss 
caused  by  her  unseaworthiness  at  the  commencement  of  the  risk. 
Whether  the  policy  be  for  a  certain  time  or  a  certain  voyage,  it  is 
incumbent  on  the  insured  or  the  master  to  use  all  due  diligence  to 
keep  the  vessel  seaworthy  and  in  repair,  and  any  lack  of  diligence 
in  this  respect  will  relieve  the  insurer  from  responsibility  for  any 
loss  occasioned  thereby. 

Union  Ins.  Co.  v.  Smith,  124  U.  S.  405,  8  Sup.  Ct.  534,  31  L.  Ed.  497; 
Adderly  v.  American  Mut.  Ins.  Co.,  1  Fed.  Cas.  166;  Jones  v.  In- 
surance Co.,  13  Fed.  Cas.  982;  Barret  v.  General  Mut.  Ins.  Co.,  8 
La.  Ann.  99;  Dupeyre  v.  Western  Marine  &  Fire  Ins.  Co.,  2  Rob. 
(La.)  457,  38  Am.  Dec.  218;  Capen  v.  Washington  Ins.  Co.,  12  Cush. 
(Mass.)  517;  American  Ins.  Co.  v.  Ogden,  15  Wend.  (N.  T.)  532„ 
affirmed  in  20  Wend.  (N.  Y.)  287;  Hathaway  v.  Insurance  Co.,  21 
N.  Y.  Super.  Ct.  33;  Starbuck  y.  Phoenix  Ins.  Co.,  41  N.  Y.  Supp. 
901,  10  App.  Div.  198;  Id.,  54  N.  Y.  Smpp.  293,  34  App.  Div.  293; 
Cudworth  v.  South  Carolina  Ins.  Co.,  4  Rich.  Law  (S.  C.)  416,  55 
Am.  Dec.  692;  Stewart  v.  Tennessee  Marine  &  Fire  Ins.  Co.,  1 
Humph.  (Tenn.)  242;  Merchants'  Mut.  Ins.  Co.  v.  Sweet,  6  Wis. 
670.  But  see  Lewis  v.  Mtna.  Ins.  Co.  (D.  C.)  123  Fed.  157,  where 
the  temporary  absence  of  the  master,  who  also  constituted  the  crew, 
was  held  not  to  excuse  the  underwriter  for  a  loss  resulting  there- 
from. In  this  connection  reference  may  also  be  made  to  the  dis- 
cussion of  the  continuing  warranty  of  seaworthiness  i  and  of  the 
effect  of  negligent  navigation  of  the  vessel.  2 

»  See  ante,  vol.  2,  p.  1553,  «  See  post,  p.  2903. 
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It  has  been  held,  however,  that  this  rule  does  not  apply  to  insur- 
ance on  the  cargo  where  the  insured  is  not  also  the  owner  of  the 
vessel. 

Morse  v.  9t  Paul  Fire  &  Marine  Ins.  Co.  (C.  C.)  122  Fed.  748;  Brioso 
V.  Pacific  Mut.  Ins.  Co.,  4  Daly  (N.  Y.)  246. 

It  is  not  the  mere  failure  to  make  repairs  which  excuses  the  un- 
derwriters. If  the  insured  acts  in  good  faith  and  without  negli- 
gence in  continuing  the  voyage  without  making  repairs,  the  insurer 
will  be  liable,  though  subsequently  the  vessel  is  lost  by  the  defect. 

Starbuck  v.  New  England  Marine  Ins.  Co.,  19  Pick.  (Mass.)  108;  Mc- 
Dowell V.  General  Mut.  Ins.  Co.,  7  La.  Ann.  684,  56  Am.  Dec.  619; 
Adderly  v.  American  Mut.  Ins.  Co.,  1  Fed.  Cas.  166.  See,  also. 
Union  Ins.  Co.  v.  Smith,  124  U.  S.  405,  8  Sup.  Ct  534,  31  L.  Ed.. 
497,  where,  under  a  policy  specially  excepting  unseaworthiness, 
the  question  of  the  master's  negligence  in  failing  to  make  repairs 
was  held  for  the  jury.  But  see  Stewart  v.  Tennessee  Marine  & 
Fire  Ins.  Co.,  1  Humph.  (Tenn.)  242,  where  a  replication  of  good 
faith  and  "diligent"  examination  was  held  not  suflaclent. 

Under  these  principles,  it  is  primarily  incumbent  on  plaintiff  to 
prove  that  the  loss  was  caused  by  a  peril  of  the  sea  rather  than  an 
inherent  defect  in  the  vessel. 

,Dorr  v.  Pacific  Ins.  Co.,  7  Wheat.  581,  5  L.  Ed.  528;  Long  Dock  Mills 
&  Elevator  Co.  v.  Mannheim  Ins.  Co.  (D.  C.)  116  Fed.  886;  Reilly 
V.  Homei  Ins.  Co.,  81  N.  Y.  Supp.  59,  81  App.  Div.  314;  Berwind  v. 
Greenwich  Ins.  Co.,  53  N.  T.  Super.  Ct  102.  But  see  Rugely  v. 
Sun  Ins.  Co.,  7  La.  Ann.  279,  56  Am.  Dec.  603,  and  Louisville  Un- 
derwriters V.  Durland,  123  Ind.  544,  24  N.  E.  221,  7  L.  R.  A.  399. 

As  to  the  presumption  in  case  of  a  sea  damage  not  proved  to  have ' 
been  caused  by  any  extraordinary  action  of  wind  or  wave,  the 
cases  are  not  altogether  harmonious.  The  ordinary  rule  is  that 
where  the  vessel  springs  a  leak  without  any  stress  of  weather,  or 
other  apparent  cause,  a  rebuttable  presumption  arises  that  the  dam- 
age was  caused  by  her  unseaworthy  condition. 

Western  Ins.  Co.  v.  Tobin,  32  Ohio  St  77;  Berwind  v.  Greenwich  Ins. 
Co.,  21  N.  B.  151,  114  N.  T.  231,  affirming  53  N.  T.  Super.  Ct.  102; 
Marcy  v.  Sun  Mut.  Ins.  Co.,  11  La.  Ann.  748;  Berwind  v.  Green- 
wich Ins.  Co.,  114  N.  T.  231,  21  N.  E.  151;  Same  v.  Greenwich  Fire 
Ins.  Co.  (N.  Y.)  21  N.  E.  1119;  Starbuck  v.  Phenix  Ins.  Co.,  54  N. 
Y.  Supp.  293,  34  App.  Div.  293;  Rugely  v.  Smi  Ins.  Co.,  7  La.  Ann. 
279,  56  Am.  Dec.  603;   The  Gulnare  (C.  O.)  42  Fed.  861. 

But  it  has  been  held  that  where  it  is  established  that  the  vessel 
was  seaworthy  previous  to  her  loss,  or  at  the  inception  of  the  risk, 
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such  condition,  in  the  absence  of  evidence  to  the  contrary,  will  be 
presumed  to  have  continued  to  the  time  of  loss. 

Martin  v.  Fishing  Ins.  Co.,  20  Pick.  (Mass.)  389,  32  Am.  Dec.  220;  Walsh 
V.  Washington  Marine  Ins.  Co.,  32  N.  Y.  427;  Bstker  v.  Merchants' 
Mut  Ins.  Co.  (O.  C.)  16  Fed.  916. 

And  the  early  case  of  Patrick  v.  Hallett,  1  Johns.  (N.  Y.)  241, 
overruling  3  Johns.  Cas.  76,  v^^as  decided  on  the  theory  that  if  it 
appears  that  a  vessel  is  seaworthy  at  the  time  of  sailing,  and  after- 
wards suddenly  springs  a  leak  and  founders,  without  any  stress 
of  weather  or  other  apparent  cause,  it  will  be  considered  as  a  loss 
by  the  perils  of  the  sea.  So,  also,  in  Louisiana  and  Ohio,  it  has 
been  held,  under  river  policies,  that  if  the  vessel  was  in  good  condi- 
tion it  will  be  sufficient  to  show  that  it  was  possible  that  her  de- 
struction was  owing  to  an  undiscovered  peril  of  the  river,  without 
definitely  proving  the  specific  cause. 

Snethen  y.  Memphis  Ins.  Co.,  3  La.  Ann.  474,  48  Am.  Dec.  462;  Marcy 
V.  Sun  Ins.  Co.,  14  La.  Ann.  264;  Western  Ins.  Co.  of  Cincinnati  v. 
Tobin,  32  Ohio  St.  77. 

A  clause  of  a  marine  policy  releasing  the  insurer  from  liability  in 
case  the  vessel  should,  upon  a  regular  survey,  be  declared  unsea- 
worthy  by  reason  of  being  unsound  or  rotten,  has  usually  been  con- 
sidered with  reference  to  the  affirmative  or  continuing  warranty 
against  unseaworthiness.^  But  it  has  been  stated  that  such  a  sur- 
vey, if  regular  and  showing  the  condemnation  to  have  been  based 
solely  on  the  decayed  condition  of  the  vessel,  was  available  for  the 
purpose  of  proving  that  the  injury  was  not  owing  to  any  of  the 
perils  insured  against,  but  to  the  rottenness  of  the  ship. 

Griswold  v.  National  Ins.  Co;,  3  Cow.  (N.  Y.)  96.  See,  also.  Dorr  v. 
Pacific  Ins.  Co.,  7  Wheat.  581,  5  L.  Ed.  528. 

In  the  following  cases  there  was  more  or  less  direct  evidence  pro  and 
con  as  to  whether  the  loss  was  by  a  peril  covered  or  owing  to  in- 
herent defects  in  the  vessel  or  goods,  and  the  evidence  was  deemed 
to  show  a  loss  within  the  terms  of  the  policy:  Orient  Mut.  Ins. 
Co.  V.  Adams,  123  U.  S.  67,  8  Sup.  Ct.  63,  31  L.  Ed.  63;  Potter  v. 
Suffolk  Ins.  Co.,  19  Fed.  Cas.  1186;  The  Titanla  (D.  C.)  19  Fed. 
101;  Earnmoor  S.  S.  Co.  v.  Union  Ins.  Co.  (D.  C.)  44  Fed.  374;  Same 
V.  California  Ins.  Co.,  Id.;  Pointer  v.  Merchants'  Mut.  Ins.  Co.,  20 
La.  Ann.  100;  Swift  v.  Union  Mut.  Marine  Ins.  Co.,  122  Mass.  573; 
Singleton  v.  Phentx  Ins.  Co.,  132  N.  Y.  298,  30  N.  E.  839,  affirming 

»  See  ante,  vol.  2,  p.  1253,  and  p.  1553. 
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Same  v.  Phoenix  Ids.  Co.,  57  Hun,  590,  11  N.  T.  Supp.  141;  Star- 
burk  V.  Phenlx  Ins.  Co.,  41  N.  Y.  Supp.  901,  10  App.  Div.  198;  Mc- 
Lain  v.  British  &  Foreign  Marine  Ins.  Co.,  16  Misc.  Rep.  336,  38 
N.  Y.  Supp.  77. 

But  in  these  unseaworthiness  was  held  to  have  been  the  cause  of  the 
loss:  Anderson  Lumber  Co.  v.  Greenwich  Ins.  Co.  (D.  C.)  79  Fed. 
125;  Long  Dock  Mills  c&  Elevator  Co.  v.  Mannheim  Ins.  Co.,  123 
Fed.  861,  59  C.  C.  A.  608,  affirming  (D.  C.)  116  Fed.  S86;  Empire 
Parish  Packet  Co.  v.  Union  Ins.  Co.,  32  La.  Ann.  1081;  Wex  v. 
Boatman's  Fire  Ins.  Co.,  11  N.  Y.  St  Rep.  713;  Keilly  v.  Home 
Ins.  Co.,  81  N.  T.  Supp.  59,  81  App.  Div.  314.  See,  also.  Chase  v. 
Eagle  Ins.  Co.,  5  Pick.  (Mass.)  51,  where  the  question  was  held  for 
the  jury. 

In  the  following  cases  there  was  a  consideration  of  the  admissibility 
of  evidence  to  prove  the  cause  of  loss  as  affected  by  the  seaworthi- 
ness or  imseaworthiness  of  the  vessel  or  the  nature  and  quality 
of  the  goods:  In  these  the  evidence  indicated  was  held  admissible: 
Innes  v.  Alliance  Mut.  Ins.  Co.,  3  N.  Y.  Super.  Ct.  310  (surveys  to 
be  considered  together,  with  more  weight  to  last  in  point  of  time); 
Western  Ins.  Co.  v.  Tobln,  32  Ohio  St.  77  (evidence  that  vessels 
of  the  same  class  usually  leaked  and  required  the  use  of  pumps, 
also  testimony  of  navigators  having  knowledge  of  the  waters  as 
to  the  probable  cause  of  the  loss,  and  testimony  as  to  the  possible 
effect  of  a  peril  met  by  the  vessel);  Parsons  v.  Manufacturers'  Ins. 
Co.,  16  Gray  (Mass.)  463  (master's  opinion  as  to  what  caused  the 
vessel  to  leak);  Voisin  v.  Commercial  Mut.  Ins.  Co.,  67  Hun,  365, 
22  N.  Y.  Supp.  348  (evidence  of  augur  holes  found  in  the  vessel  as 
a  derelict  to  show  a  cause  of  loss  other  than  unseaworthiness); 
Louisville  Ins.  Co.  v.  Monarch,  99  Ky.  578,  36  S.  W.  503  (general 
reputation  as  to  competency  of  officers  and  crew);  Bradford  v. 
Boylston  Fire  &  Marine  Ins.  Co.,  11  Pick.  (Mass.)  162  (evidence 
that  other  goods  made  by  the  same  manufacturer  and  shipped 
in  other  vessels  had  suffered  similar  damage). 

In  these  the  evidence  was  held  not  admissible:  Western  Ins.  Co.  v. 
Tobln,  32  Ohio  St.  77  (evidence  of  other  vessels  having  been  lost 
in  the  same  waters,  without  any  apparent  river  peril);  Voisin  v. 
Commercial  Mut.  Ins.  Co.,  16  N.  Y.  Supp.  410,  62  Hun,  4  (evidence 
of  one  who  merely  rowed  around  vessel  without  examining  her 
below  the  water  line);  Parsons  v.  Manufacturers'  Ins.  Co.,  16  Gray 
(Mass.)  463  (paper  as  to  repairs  made,  signed  by  shipbuilder's  fore- 
man; also  conclusion  based  on  condition  of  the  pumps  at  completion 
of  voyage). 

(c)   Miscondnct  of  insured  or  officers. 

That  a  loss  willfully  caused  or  procured  by  the  insured  will  not 
be  covered  is  too  plain  to  admit  of  argument.  Nor  will  a  loss  be 
covered,  caused  by  the  agent  of  insured  having  fraudulently  and 
without  authority  taken  the  vessel  on  an  entirely  different  voyage 
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(Smith  V.  Touro,  14  Mass.  112).  And  a  few  cases  have  arisen  in 
which  the  recklessness  of  insured  or  his  agent,  though  not  bar- 
ratrous in  its  nature,  was  so  gross  as  to  have  been  considered  dis- 
tinguishable from  mere  negligence,  and  as  partaking  of  the  character 
of  willful  destruction.  Thus,  where  by  law  it  was  required  that 
turpentine  be  carried  in  metallic  safes  or  compartments,  and  the  in- 
sured, who  was  master,  used  turpentine  as  fuel  to  increase  the  head 
of  steam,  it  was  held  that  there  could  be  no  recovery  for  a  loss 
resulting  therefrom,  and  that  it  was  not  in  the  province  of  the  jury 
to  say  that  such  action  by  the  insured  did  not  constitute  miscon- 
duct (Citizens'  Ins.  Co.  v.  Marsh,  41  Pa.  386).  And  in  Richelieu 
&  Ontario  Nav.  Co.  v.  Boston  Marine  Ins.  Co.,  136  U.  S.  408,  10 
Sup.  Ct.  934,  34  L.  Ed.  398,  affirming  (C.  C.)  26  Fed.  596,  it  was 
held  that  the  burden  was  on  plaintiff  to  show  that  a  stranding 
following  a  running  at  an  illegal  rate  of  speed,  and  without  a  com- 
pass, was  not  in  any  manner  caused  by  the  speed  or  unseaworthi- 
ness ;  nor,  in  the  opinion  of  the  court,  could  a  failure  to  keep  a  look- 
out, as  required  by  law,  be  excused  on  the  ground  that  it  was  not 
customary  for  such  vessels  to  keep  a  lookout.  Similarly,  it  has 
been  held  that  the  insurer  is  not  liable  on  account  of  a  foreign  de- 
cree of  condemnation,  founded  on  an  attempted  rescue  of  the  vessel 
by  the  crew.  It  is  the  duty  of  the  neutral,  under  such  circum- 
stances, to  await  condemnation  or  release  by  the  court  of  the 
belligerent,  and  an  attempt  at  rescue  is  a  breach  of  duty,  for  the 
consequences  of  which  the  insurer  is  not  liable.  (Robinson  v. 
Jones,  8  Mass.  536,  5  Am.  Dec.  114).  So,  also,  a  deliberate  and  un- 
necessary attempt  to  force  a  vessel  through  floating  ice  will  ex- 
onerate the  insurer,  under  a  statute  *  providing  that  negligence  shall 
be  covered,  but  that  the  insurer  shall  not  be  liable  for  a  loss  caused 
by  the  willful  act  of  insured. 

Standard  Marine  Ins.  Co.  v.  Nome  Beach  Lighterage  &  Transportation 
Co.  (C.  C.  A.)  133  Fed.  636.  See,  also,  Newtown  Creeic  Towing 
Co.  V.  ^tna  Ins.  Co.,  163  N.  X.  114,  57  N.  B.  302,  reversing  48  N. 
Y.  Supp.  927,  23  App.  Div.  152.  For  contrary  view,  see  Nome 
Beach  Lighterage  &  Transportation  Co.  v.  Munich  Assur.  Co.  (C. 
C.)  123  Fed.  820.  In  this  connection  see  the  following  subdivision, 
where  negligent  misconduct  is  discussed. 

But  where  the  boat  was  insured  at  a  certain  wharf  against  injuries 
from  floating  ice,  it  was  held  that  insured  was  not  obliged  to  per- 

*  Civ.  Code  Cal.  §  2629. 
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mit  the  removal  of  the  boat  to  an  ice  harbor,  and  that  his  motive 
in  refusing^to  allow  it  to  be  moved  was  entirely  immaterial  (Frank- 
lin Ins.  Co.  V.  Humphrey,  65  Ind.  549,  32  Am.  Rep.  78).  And  in 
Levi  V.  New  Orleans  Mut.  Ins.  Ass'n,  15  Fed.  Cas.  418,  a  statute  ' 
providing  against  a  recovery  of  insurance  in  case  the  accident  should 
happen  from  certain  specified  acts  of  misconduct  of  the  officers 
was  held  applicable  only  in  cases  where  the  carelessness  was  so 
gross  as  to  justify  a  criminal  prosecution.  So,  also,  in  Sturm  v. 
Atlantic  Mut.  Ins.  Co.,  38  N.  Y.  Super.  Ct.  281,  allegations  of  willful 
loss  and  abandonment  by  the  co-operation  of  the  insured  and  master 
were  held  not  to  have  been  supported  by  evidence  of  the  mere  neg- 
ligent act  of  the  master,  the  court  emphasizing  the  doctrine  that 
intention  is  always  separated  from  negligence  by  a  precise  line  of 
demarcation. 

The  question  as  to  whether  a  loss  by  barratry  is  covered  is,  as 
noted  in  the  preceding  brief,  ordinarily  dependent  on  whether  it 
is  enumerated  among  the  risks  covered.  A  few  cases  have,  how- 
ever, arisen,  dependent  upon  an  alleged  special  exception  of  bar- 
ratry, either  in  a  certain  form  or  under  certain  circumstances.  An 
exception  of  the  "barratry  of  the  master,''  in  case  the  insured  are 
the  owners  of  the  vessel,  does  not  include  barratry  by  a  second 
mate  who  has  succeeded  to  the  command  of  the  vessel  by  the  death 
of  the  master  and  first  mate  (Tate  v.  Protection  Ins.  Co.,  20  Conn. 
481,  52  Am.  Dec.  350).  Nor  was  such  exception  considered  to  cover 
a  case  where  the  insured,  holding  an  absolute  bill  of  sale,  but  only 
as  collateral,  had  charged  the  premium  to  the  real  owner  without 
such  owner  having  knowledge  thereof  (Clark  v.  Washington  Ins. 
Co.,  100  Mass.  509,  1  Am.  Rep.  135).  And  in  Parkhurst  v.  Glouces- 
ter Mut.  Fishing  Ins.  Co.,  100  Mass.  301,  1  Am.  Rep.  105,  97  Am. 
Dec.  100,  it  was  held  that  a  usage  of  underwriters  of  Boston  to  in- 
clude such  an  exception  in  their  policies  did  not  import  it  by  im- 
plication into  a  policy  rnade  at  Gloucester. 

Reference  may  also  be  made  to  McCargo  v.  New  Orleans  Ins.  Co.,  10 
Rob.  (La.)  202,  43  Am.  Dec.  180,  where  there  was  an  exception  as 
to  insurrection  of  slaves  on  board. 

Even  though  barratry  be  covered,  and  has  occurred,  it  will  not 
render  the  insurers  liable  unless  it  be  further  shown  that  the  sub- 
sequent loss  of  the  vessel  was  due  to  barratry  (Swan  v.  Union  Ins. 

B  Rev.  St.  La.  1870,  §  3651. 
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Co.,  3  Wheat.  168,  4  L.  Ed.  361).  And  where  a  seizure  was  the 
result  of  barratry,  but  did  not  occur  until  the  vessel  had  been  moored 
in  safety  for  24  hours,  the  loss  was  held  not  to  have  been  within 
the  terms  of  the  policy  (Mariatigui  v.  Louisiana  Ins.  Co.,  8  La.  65, 
28  Am.  Dec.  129).  But  in  Lawton  v.  Sun  Mut.  Ins.  Co.,  2  Cush. 
(Mass.)  500,  where  it  appeared  that  the  voyage  was  broken  up  owing 
to  the  sale  by  the  master  of  a  portion  of  the  vessel's  tackle  and  out- 
fit, and  the  consequent  desertion  of  the  crew,  the  barratry  was  con- 
sidered as  the  proximate  cause  of  the  loss. 

The  following  cases  contain  decisions  as  to  tlie  necessity,  admissibility, 
and  sufficiency  of  the  evidence  to  prove  a  fraudulent  or  barratrous 
loss:  Russ  V.  Waldo  Mut.  Ins.  Co.,  52  Me.  187  (where  insurers 
plead  barratry,  insured  need  not  negative  the  exception);  Sloco- 
vich  V.  Orient  Mut.  Ins.  Co..  108  N.  Y.  56,  14  N.  E.  802  (insured  need 
not  establish  that  loss  occurred  without  their  agency);  Hoxie  v. 
Home  Ins.  Co.,  32  Conn.  21,  85  Am.  Dec.  240  (series  of  losses  of 
other  vessels  under  suspicious  circumstances  admissible,  and  evi- 
dence of  payment  by  other  companies  without  objection  not  admis- 
sible in  rebuttal);  Merchants'  Mut.  Ins.  Co.  v.  Allen,  121  U.  S.  67, 
7  Sup.  Ct.  821,  30  L.  Ed.  858  (overlnsurance  growing  out  of  insur- 
ance by  other  interests  not  admissible);  Plyer  v.  German-American 
Ins.  Co.,  121  N.  T.  689,  24  N.  E.  929,  reversing  48  Hun,  618,  1  N.  T. 
Supp.  395  (small  purchase  price  of  vessel  held  not  to  discredit 
positive  testimony  as  to  her  value,  nor  raise  a  suspicion  that  she 
was  willfully  destroyed);  Louisville  Ins.  Co.  v.  Monarch,  99  Ky. 
578,  36  S.  W.  563  (testimony  of  captain  as  to  value  of  vessel  ad- 
missible, but  duplicates  of  the  evidence  taken  in  an  investigation 
made  in  the  office  of  the  hull  inspectors  as  to  facts  attending  the 
disaster  inadmissible);  Union  Ins.  Co.  v.  Shaw,  24  Fed.  Cas.  580 
(sufficient  compliance  held  to  have  been  shown  with  Act  July  25, 
1866  [14  Stat.  227],  in  regard  to  method  of  carrying  hay);  Voisin 
V.  Commercial  Mut.  Ins.  Co.,  66  N.  Y.  Supp.  638,  32  Misc.  Rep.  393 
(complicated  evidence  held  not  to  justify  finding  of  jury  that 
consignor  was  innocent  of  fraud  involved  in  the  destruction  of  the 
vessel). 

(d)   Negligence. 

In  an  early  case  in  the  United  States  Supreme  Court  it  was  held 
that,  in  all  cases  where  barratry  is  one  of  the  risks  covered,  the 
insurer  is  liable  for  a  loss  caused  by  a  peril  covered,  but  occasioned 
by  the  negligence  of  the  master  or  crew  (Patapsco  Ins.  Co.  v. 
Coulter,  3  Pet.  222,  7  L.  Ed.  659).  This  distinction,  however,  was 
expressly  repudiated  in  Waters  v.  Merchants'  Ins.  Co.,  11  Pet.  213, 
9  L.  Ed.  69,  which  established  the  general  rule  that,  where  a  loss 
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has  been  proximately  caused  by  one  of  the  perils  covered,  the  in- 
sured may  recover,  though  the  loss  may  have  been  remotely  oc- 
casioned by  the  negligence  of  the  master  or  crew. 

Peters  v.  Warren  Ins.  Co.,  14  Pet.  99,  10  h.  Ed.  371;  Orient  Mut.  Ins. 
Co.  V.  Adams,  123  U.  S.  67,  8  Sup.  Ot.  68,  31  L.  Ed.  63;  Richelieu 
&  O.  Nav.  Co.  V.  Boston  Marine  Ins.  Co.  (C.  C.)  26  Fed.  596;  Earn- 
moor  S.  S.  Co.  v.  Union  Ins.  Co.  (D.  C.)  44  Fed.  374;  Levi  v.  New 
Orleans  Mut.  Ins.  Ass'n,  15  Fed.  Cas.  418;  Williams  v.  Suffolk 
Ins.  Co.,  29  Fed.  Cas.  1402;  Williams  v.  New  England  Ins.  Co.,  29 
Fed.  Cas.  1383;  Schultz  v.  Pacific  Ins.  Co.,  14  Fla.  73;  National 
Ins.  Co.  V.  Webster,  83  111.  470;  Greenwich  Ins.  Co.  v.  Raab,  11 
111.  App.  636;  Fireman's  Ins.  Co.  v.  Powell,  13  B.  Mon.  (Ky.)  311; 
Louisville  Underwriters  v.  Pence,  14  Ky.  Law  Rep.  21,  19  9.  W. 
10,  93  Ky.  96,  40  Am.  St.  Rep.  176;  Georgia  Ins.  &  Trust  Co.  v. 
Dawson,  2  Gill  (Md.)  365;  Merchants'  Mut  Ins.  Co.  v.  Butler,  20 
Md.  41;  Crescent  Ins.  Co.  v.  Vicksburg,  T.  &  S.  R.  Packet  Co.,  69 
Miss.  208,  13  South.  254,  30  Am.  St.  Rep.  537;  St.  Louis  Ins.  Co. 
V.  Glasgow,  8  Mo.  713,  41  Am.  Dec.  661;  Missouri  Ins.  Co.  v.  Glas- 
gow, 8  Mo.  72.5;  Mathews  v.  Howard  Ins.  Co.,  11  N.  Y.  9  (overpul- 
ing  Grim  v.  Phoenix  Ins.  Co.,  13  Johns.  [N.  Y.]  451) ;  Savage  v.  Corn 
Exch.  Fire  &  Inland  Nav.  Ins.  Co.,  17  N.  Y.  Super.  Ct.  1;  Perrin's 
Adm'rs  v.  Protection  Ins.  Co.,  11  Ohio,  147,  38  Am.  Dec.  728  (over- 
ruling Lod wicks  V.  Ohio  Ins.  Co.,  5  Ohio,  433;  Gazzam  v.  Ohio  Ins. 
Co.,  Wright  [Ohio]  202;  Howell  v.  Cincinnati  Ins.  Co.,  7  Ohio,  276, 
pt.  1;  Fulton  v.  Lancaster  Ins.  Co.,  7  Ohio,  5,  pt.  2);  Enterprise 
Ins.  Co.  V.  Parisot,  35  Ohio  St.  35,  35  Am.  Rep.  589;  American  Ins. 
Co.  V.  Insley,  7  Pa.  223,  47  Am.  Dec.  509;  Phoenix  Fire  Ins.  Co.  v. 
Cochran,  51  Pa.  143;  Street  v.  Augusta  Ins.  &;  Banking  Co.,  12  Rich. 
Law  (S.  O.)  13,  75  Am.  Dec.  714. 

But  where  negligence  is  itself  the  efficient  cause  of  the  loss,  rather 
than  the  occasion  thereof,  the  insurers  will  not  be  liable,  though  a 
peril  covered  by  the  policy  was  the  instrumentality  through  which 
the  negligence  became  fruitful  in  the  loss.  Perhaps  the  best  illu- 
stration of  this  doctrine  is  the  rule  that  while  the  insurers  are  lia- 
ble under  the  general  doctrine  as  to  negligence  for  any  injury  to  the 
insured  vessel  or  cargo  resulting  from  a  collision  occasioned  by  the 
negligence  of  the  officers  or  crew,  or  for  any  liability  to  the  other 
vessel  imposed  upon  the  insured  vessel  for  reasons  other  than  the 
negligence  of  her  officers  or  crew  (Peters  v.  Warren  Ins.  Co.,  14 
Pet.  99,  10  L.  Ed.  371),  yet  they  are  not  liable  for  any  liability  im- 
posed upon  the  insured  vessel  on  the  ground  that  the  collison  was 
caused  by  its  negligent  or  improper  navigation. 

General  Mut.  Ins.  Co.  v.  Sherwood,  14  How.  351,  14  L.  Ed.  452,  revers- 
ing 21  Fed.  Cas.  1290,  and  overruling  Hale  v.  Washington  Ins.  Co., 
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11  Fed.  Cas.  189;  Matbews  v.  Howard  Ins.  Co.,  11  N.  T.  9,  revers- 
ing 13  Barb.  234;  Street  v.  Augusta  Ins.  &  Banking  Co.,  12  Rich. 
Law  (S.  C.)  13,  75  Am.  Dee.  714. 

This  rule  is  denied  in  Massachusetts,  the  court  applying  to  the 
liability  for  collision  the  general  rule  as  to  the  negligence  of  officers 
and  crew. 

Nelson  v.  Suffolk  Ins.  Co.,  8  Gush.  (Mass.)  477,  54  Am.  Dec.  776;  Blanch- 
ard  V.  Equitable  Safety  Ins.  Co.,  12  Allen  (Mass.)  386;  Walker  v. 
Boston  Ins.  Co.,  14  Gray  (Mass.)  288;  Thwing  v.  Great  Western 
Ins.  Co.,  Ill  Mass.  94.  See,  also,  Wborf  v.  Equitable  Marine  Ins. 
Co.,  144  Mass.  68,  10  N.  E.  513,  where  the  Massachusetts  rule  was 
expressly  adopted  by  the  parties. 

Obviously,  the  rule  is  not  applicable  to  an  insurance  against 
such  damage  as  the  insured  vessel  may  "become  liable  for  from 
accident  caused  by  collision."  The  insurer  will  be  liable  under 
such  a  policy  for  a  liability  imposed  on  the  insured  vessel  on  account 
of  her  negligence,  even  though  the  insurance  is  written  "warranted 
free  from  loss,  damage,  or  expense  caused  by  or  arising  from"  her 
going  out  of  the  regular  or  usual  channels,  or  "from  ignorance  on 
the  part  of  the  master  and  pilot  as  to  any  port  the  steam  tug  may 
use,  or  from  want  of  ordinary  care  or  skill."  Since  to  construe  the 
clause  as  to  "want  of  ordinary  care  or  skill"  as  affecting  the  whole 
contract  would  be  to  render  the  policy  of  no  effect,  the  court  prefer- 
red to  consider  it  as  applying  only  to  the  preceding  provision  dealing 
with  the  places  which  the  vessel  might  use. 

Rogers  V.  ^tna  Ins.  Co.,  95  Fed.  103,  35  C.  C.  A.  396.  See,  also,  the 
District  Court  decisions  (Egbert  v.  St.  Paul  Fire  &  Marine  Ins.  Co., 
71  Fed.  739,  and  Rogers  v.  JBtna  Ins.  Co.,  76  Fed.  569)  in  which  the 
clause  is  treated  as  referring  only  to  the  general  qualification  of  the 
master  and  crew,  and  not  to  single  acts  of  error  or  negligence. 

In  Ferguson  v.  Providence  Washington  Ins.  Co.  (D.  C.)  125  Fed. 
141,  a  policy  insuring  against  "loss  and  damage  arising  from  or 
growing  out  of  any  accident  caused  by  collision  or  stranding  result- 
ing from  any  cause  whatever  to  any  other  vessel  *  *  *  for 
which  said  steamer  or  its  owners  may  be  legally  liable,"  was  held 
to  cover  a  liability  imposed  on  the  insured  tug  by  reason  of  the  neg- 
ligence of  her  master  in  failing  to  mark  the  place  of  the  sinking  of  a 
scow  which  the  tug  had  been  towing,  by  reason  of  which  negligence 
the  scow  was  struck  by  other  vessels  and  became  a  total  wreck. 
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Governed  by  a  similar  principle  to  that  underlying  the  general 
rule  as  to  a  liability  imposed  on  a  vessel  for  a  collision  resulting 
from  her  negligence  are  those  cases  in  which  the  insurer  has  been 
held  not  liable  for  a  capture  which  would  not  have  occurred  but 
for  ijegligence  or  misconduct  in  the  preparation  and  production  of 
the  ship's  papers. 

Cleveland  v.  Union  Ins.  Co.,  8  Mass.  308;  Hlmely  v.  Stewart,  1  Brev. 
(S.  C.)  209.  See,  also,  Stocker  v.  Merrimae  Marine  &  Fire  Ins.  Co., 
6  Mass.  220. 

So,  also,  where  the  master,  after  a  disaster,  instead  of  taking 
proper  measures  to  complete  the  voyage  or  transship  the  goods, 
unjustifiably  surrenders  them  to  the  shipper,  or  gives  up  the  voyage, 
the  insurer  is  not  liable  for  a  loss  of  freight  resulting  therefrom. 

Merchants'  Mut.  Ins.  Co.  v.  Batler,  20  Md.  41;  Clark  v.  Massachusetts 
Ins.  Co.,  2  Pick.  (Mass.)  104,  13  Am.  Dec.  400;  Bradhurst  v.  Colum- 
bian Ins.  Co.,  9  Johns.  (N.  T.)  17;  Schieffelin  v.  New  York  Ins. 
Co.,  9  Johns.  21;  Allen  v.  Mercantile  Mut.  Ins.  Co.,  44  N.  Y.  437, 
4  Am.  Rep.  700,  reversing  46  Barb.  642. 

All  the  cases  are  not  easily  reconcilable  with  the  rules  now  pre- 
vailing as  to  the  effect  of  negligence.  Some  of  the  older  cases  in 
particular  seem  to  have  been  decided  on  the  theory  that  the  insurer 
is  not  liable  for  a  loss  to  which  the  negligence  of  the  master  or  crew 
contributed. 

Hermann  v.  Western  Marine  &  Fire  Ins.  Co.,  13  La.  516;  Rowland  v. 
Marine  Ins.  Co.  of  Alexandria,  12  Fed.  Cas.  741. 

In  Schultz  v.  Pacific  Ins.  Co.,  14  Fla.  73,  where  the  insured  himself 
had  charge  of  the  vessel,  and  in  Williams  v.  New  England  Ins. 
Co.,  29  Fed.  Cas.  1383,  where  a  charterer,  considered  as  standing 
in  the  place  of  insured,  was  in  command,  a  loss  resulting  from 
gross  negligence  was  held  not  covered.  Emphasis  in  each  case 
was  placed  on  the  circumstances  attending  the  immediate  command 
of  the  vessel,  though  it  is  difficult  to  see  why  the  negligence  of 
insured  should  excuse,  while  that  of  his  agent,  the  master,  would 
not.  The  cases  are  probably  explainable  rather  as  falling  within 
the  doctrine  of  willful  misconduct.  In  connection,  however,  with 
the  intimations  as  to  a  distinction  between  negligence  of  the  owner 
and  master,  reference  may  be  made  to  Sturm  v.  Atlantic  Mut.  Ins. 
Co.,  63  N.  Y.  77,  affirming  38  N.  Y.  Super.  Ct.  281,  where  the  in- 
surer was  held  liable  on  the  ground  that  the  master  was  not  the 
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agent  of  insured,  a  shipper,  though  he  was  the  agent  of  the  owner 
of  the  vessel. 

Van  Valkenburgh  v.  Astor  Mut  Ins.  Co.,  14  N.  T.  Super.  Ct.  61,  and 
The  Titauia  (D.  C.)  19  Fed.  101,  dealing  to  a  certain  extent  with 
negligence  in  the  navigation  of  the  vessel,  can  probably  be  explain- 
ed under  the  doctrine  requiring  diligence  in  keeping  the  vessel  in 
a  seaworthy  condition — manifestly  a  different  question  from  that 
of  negligence  in  general. 

Obviously,  the  ordinary  rule  as  to  negligence  will  not  apply  where 
there  is  a  clause  specially  excepting  losses  caused  by  want  of  ordi- 
nary care  in  the  navigation  of  the  vessel.  The  insurer  will  not  be 
liable  under  such  a  policy  for  a  loss  to  which  the  excepted  risk  was 
a  contributing  cause. 

Kichelieu  &  Ontario  Nav.  Co.  v.  Boston  Marine  Ins.  Co.,  136  U.  S.  408. 
10  Sup.  Ct  934,  34  L.  Ed.  398;  Savage  v.  Corn  Bxch.  Fire  &  Inland 
Nav.  Ins.  Co.,  17  N.  T.  Super.  Ct.  1;  Levi  v.  New  Orleans  Mut.  Ins. 
Ass'n,  15  Fed.  Cas.  418.  But  note  that  in  the  Richelieu  Co.  Case 
there  was  a  direct  violation  of  a  statute. 

Under  such  policies,  and  also  under  older  cases  regarding  negli- 
gent navigation  as  an  excuse  without  any  specific  clause  to  that 
effect,  the  question  has  often  arisen  as  to  what  will  constitute  such 
negligence  as  will  excuse  the  underwriter. 

In  these  cases  the  negligence  was  held  to  have  caused  the  loss:  Flint 
&  P.  M.  R.  Co.  V.  Marine  Ins.  Co.  (C.  C.)  71  Fed.  210  (excessive  speed 
and  failure  to  maintain  a  lookout);  Phipps  v.  The  Nicanor  (C.  C.) 
44  Fed.  504  (running  without  soundings) ;  Hays  v.  Phenix  Ins.  Co.,  57 
N.  Y.  Super.  Ct.  199,  6  N.  Y.  Supp.  3,  affirmed  127  N.  Y.  656,  28  N. 
E.  254  (duty  of  mate  to  ascertain  condition  of  master,  and  super- 
sede him  if  incompetent  through  sickness  or  the  effect  of  drink, 
dependent  on  circumstances  enabling  him  to  ascertain  such  condi- 
tion); Savage  v.  Corn  Exchange  Fire  &  Inland  Nav.  Ins.  Co.,  17 
N.  Y.  Super.  Ct.  1  (position  of  vessel  in  tow  held  important). 

But  in  the  following  cases  the  negligence  was  held  not  to  have  caused 
the  loss:  Northwest  Transp.  Co.  v.  Boston  Marine  Ins.  Co.  (C.  C.) 
41  Fed.  793,  reversing  The  Ontario  (D.  G.)  37  Fed.  220  (negligent 
speed);  The  Natchez  (D.  C.)  42  Fed.  169  (running  on  bar  to  save 
vessel);  Pennsylvania  R.  Co.  v.  Manheim  Ins.  Co.  (D.  C.)  56  Fed 
301   (moving  into  slip  and  striking  unknown  obstruction). 

It  has  been  held  that,  where  negligence  of  the  master  of  the  vessel 
is  alleged  as  a  defense,  the  burden  of  proof  is  on  the  underwriters 
(Schultz  V.  Pacific  Ins.  Co.,  14  Fla.  73).    And  in  Rowland  v.  Marine 
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Ins.  Co.  of  Alexandria,  12  Fed.  Cas.  741,  the  question  was  considered 
as  for  the  jury  under  all  the  circumstances  of  the  case. 

In  tliese  cases  the  admissibility  of  evidence  was  considered:  Lodwieks 
V.  Ohio  Ins.  Co.,  5  Ohio,  433  (evidence  of  usage  as  to  keeping  watch 
held  admissible);  Reliance  Marine  Ins.  Co.  v.  Herbert,  87  Hun,  285, 
33  N.  T.  Supp.  819  (opinion  of  court  before  which  issue  of  negligence 
arose  in  action  between  insurer  and  third  person  held  inadmissible 
In  action  by  insurer  to  recover  money  paid  on  policy). 

(e)    Capture  and  restraint. 

An  insurance  warranted  "free  from  loss  or  expense  by  capture, 
seizure,  or  detention"  will,  of  course,  be  enforced  according  to  its 
terms." 

Mauran  v.  Alliance  Ins.  Co.,  6  Wall.  1,  18  L.  Ed.  836 ;  Dole  v.  New  Eng- 
land Mut.  Marine  Ins.  Co.,  7  Fed.  Cas.  837;  Barney  v.  Maryland 
Ins.  Co.,  5  Har.  &  .T.  (Md.)  139;  Dole  v.  New  England  Mut  Marine 
Ins.  Co.,  6  Allen  (Mass.)  373;  Swinnerton  v.  Columbian  Ins.  Co.,  37 
N.  Y.  174,  93  Am.  Dec.  560,  reversing  22  N.  T.  Super.  Ct.  361;  Black 
V.  Marine  Ins.  Co.,  11  Johns.  (N.  Y.)  287;  Fifield  v.  Insurance  Co., 
47  Pa.  166,  86  Am.  Dec.  523;  Wilson  v.  United  Ins.  Co.,  14  Johns. 
(N.  Y.)  227.  See,  also,  Murray  v.  Harmony  Fire  &  Marine  Ins.  Co., 
58  Barb.  (N.  I.)  9. 

And  where  the  exception  was  as  to  loss  growing  out  of  the  colli- 
sion of  "our  government  with  others,"  and  the  vessel  was  destroyed 
under  the  orders  of  a  Confederate  military  commander,  it  was  held 
that  the  insurer  was  not  liable  (Marcy  v.  Merchants'  Mut.  Ins.  Co., 
19  La.  Ann.  388).  Where  the  exception  is  against  seizure  within 
port,  a  capture  just  outside  the  port  will  be  covered  by  the  policy, 
though  the  vessel  is  immediately  taken  within  the  port. 

Watson  v.  Marine  Ins.  Co.,  7  Johns.  (N.  Y.)  57;  Duval  v.  Commercial 
Ins.  Co.,  10  Johns.  (N.  Y.)  278. 

In  Dole  V.  New  England  Mut.  Marine  Ins.  Co.,  6  Allen  (Mass.) 
373,  in  addition  to  the  warranty  against  capture  or  detention,  there 
was  a  provision  that  in  case  of  capture  or  detention  the  insured 
should  not  have  the  right  to  abandon  therefor  until  proof  was  ex- 
hibited of  condemnation  or  of  continuance  of  the  detention  for  at 
least  90  days.  Insured  argued  that  this  implied  a  capture  by  a  gov- 
ernment whose  condemnation  our  courts  would  recognize.  But  the 
court  pointed  out  that  provision  was  also  made  for  detention,  thus 

<  As  to  what  constitutes  capture  or  detention,  see  ante,  p.  2889. 


EXCEPTED  RISKS.  2909 

negativing  the  conclusion  that  a  capture  to  be  followed  by  «  con- 
demnation was  the  only  peril  excepted. 

A  capture  of  the  vessel  in  a  manner  or  by  the  power  excepted 
under  the  terms  of  the  policy  terminates  the  contract  under  the 
same  principles  as  those  covering  a  deviation.  The  perils  of  the 
voyage  covered  are  not  the  same  after  a  capture  as  they  would 
have  been  without  it,  and  therefore  the  insurer  is  not  liable,  though 
the  vessel  is  subsequently  lost  by  a  peril  which  would  otherwise 
liave  been  included  within  the  terms  of  the  policy. 

Roget  V.  Thurston,  2  Johns.  Cas.  (N.  Y.)  248;  Dole  v.  New  Englana  Mut 
Marine  Ins.  Co.,  6  Allen  (Mass.)  373. 

Other  courts  have  arrived  at  practically  the  same  result  by  hold- 
ing that,  where  the  vessel  is  destroyed  through  the  agency  of  those 
capturing  her,  the  loss  should  be  attributed  to  the  capture  rather 
than  to  the  means  employed  by  the  captors. 

Dole  V.  New  England  Mut.  Marine  Ins.  Co.,  7  Fed.  Cas.  837;  Magoun 
V.  New  England  Marine  Ins.  Co.,  16  Fed.  Cas.  483;  Baltimore  Ins. 
Co.  V.  McFadon,  4  Har.  &  J.  (Md.)  31.  In  Coolldge  v.  New  York 
Fireman's  Ins.  Co.,  14  Johns.  (N.  Y.)  308,  this  rule  was  applied  to 
the  destruction  of  a  vessel  by  the  negligence  of  the  captors,  though 
the  policy  provided  for  a  continuation  of  sea  risks  after  capture. 

It  has  been  held  that  a  loss  contingent  upon  a  capture  into  which 
the  vessel  had  been  forced  by  a  sea  peril  should  be  attributed  to  the 
capture  as  the  proximate  cause  (Rice  v.  Homer,  12  Mass.  230). 
And  where  the  insurance  was  upon  goods,  a  seizure  thereof  follow- 
ing the  stranding  and  destruction  of  the  vessel  by  a  sea  peril  was 
held  the  proximate  cause  of  the  loss,  insured  having  introduced 
no  evidence  to  show  that  another  vessel  could  not  have  been  ob- 
tained to  complete  the  voyage  (Schiefi'elin  v.  New  York  Ins.  Co., 
9  Johns.  [N.  Y.]  21).  But  in  Patrick  v.  Commercial  Ins.  Co.,  11 
Johns.  (N.  Y.)  9,  where  the  vessel  was  driven  on  shore  and  stranded, 
so  that  she  could  not  be  got  off,  unless  at  an  expense  exceeding 
half  her  value,  and  was  afterwards  captured  by  an  armed  force  and 
destroyed,  it  was  held  a  destruction  by  a  sea  risk,  within  the  mean- 
ing of  the  policy. 

(f)    Illicit  trade. 

Insurance  against  condemnation  for  breach  of  the  trade  laws  of 

"a  foreign  country  is  a  lawful  contract,  but  the  risk  is  not  within 

the  general  words  of  a  policy,  unless  the  voyage  be  to  a  place  where 
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no  legal  trade  can  be  carried  on,  in  which  case  such  a  risk  will  be 
presumed  to  have  been  within  the  intentions  of  the  parties  to  the 
policy. 

Parker  v.  Jones,  13  Mass.  173;  Pollock  v.  Babcock,  6  Mass.  234;  An- 
drews V.  Essex  Fire  &  Marine  Ins.  Co.,  1  Fed.  Cas.  885;  Archibald 
V.  Mercantile  Ins.  Co.,  3  Pick.  (Mass.)  70.  See,  also,  Howland  v. 
Commercial  Ins.  Co.,  Anth.  N.  P.  (N.  Y.)  26. 

As  a  rule,  however,  questions  as  to  illicit  trade  or  blockaded  ports 
have  arisen  under  policies  specifically  warranting  against  losses 
resulting  therefrom,  the  difficulty  in  such  cases  having  usually  been 
in  determining  whether  the  circumstances  of  the  loss  brought  it 
within  the  exact  meaning  of  the  phrase  used.  A  capture  for  an 
attempt  to  trade  illicitly,  though  before  any  actual  trading,  is  with- 
in the  exception. 

Church  V.  Hubbart,  2,Cranch,  187,  2  L.  Ed.  249;  Cucullu  v.  Louisiana 
Ins.  Co.,  5  Mart.  N.  S.  (La.)  464,  16  Am.  Dec.  199;  Decrow  v.  Wal- 
do Mut  Ins.  Co.,  43  Me.  460;  HIgginson  v.  Pomeroy,  11  Mass.  104. 
But  see  Pollock  v.  Babcock,  6  Mass.  234,  where  the  intent  to  trade 
was  not  proved;  also  Smith  v.  Delaware  Ins.  Co.,  22  Fed.  Cas. 
509,  reversed  on  other  grounds,  7  Cranch,  434,  3  L.  Ed.  396. 

If,  however,  the  seizure  is  wholly  unjustified  under  both  the  law 
and  the  facts,  it  does  not  fall  within  the  exception. 

Carrington  v.  Merchants'  Marine  Ins.  Co.,  8  Pet  495,  8  L.  Ed.  1021; 
Graham  v.  Pennsylvania  Ins.  Co.,  10  Fed.  Cas.  935;  Cucullu  v.  Or- 
leans Ins.  Co.,  6  Mart  N.  S.  (La.)  11;  Thompson  v.  Mississippi 
Marine  &  Fire  Ins.  Co.,  2  La.  228,  22  Am.  Dec.  129;  Johnston  v. 
Ludlow,  1  Caines,  Cas.  (N.  T.)  xxlx,  2  Johns.  Cas.  481;  Mumford 
V.  Phoenix  Ins.  Co.,  7  Johns.  (N.  T.)  449;  Smith  v.  Delaware  Ins. 
Co.,  3  Serg.  &  R.  (Pa.)  74.  See,  also,  Williams  v.  SufColk  Ins.  Co., 
13  Pet  419,  10  L.  Ed.  226,  where  the  legality  of  the  claim  of  the 
country  making  the  seizure  was  denied  by  the  United  States  gov 
ernment  and  Faudel  v.  Phoenix  Ins.  Co.,  4  Serg.  &  R.  (Pa.)  29, 
where  the  decree  on  which  the  seizure  was  made  was  contrary  to 
the  law  of  nations. 

Nevertheless  a  seizure  for  probable  cause  or  on  reasonable 
grounds  is  within  the  exception,  though  it  was  in  fact  not  justified. 

Bradstreet  v.  Neptune  Ins.  Co.,  3  Fed.  Cas.  1184;   Magoun  v.  New  Eng- 
land Marine  Ins.  Co.,  16  Fed.  Cas.  483.    Nor  does  It  make  any  dif- 
ference that  the  proceedings  after  the  seizure  of  the  ship  are  irreg- 
ular  (Carrington  v.  Merchants'  Marine  Ins.   Co.,  8  Pet  495,  8  L. 
Ed.  1021). 
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An  exception  of  the  risk  of  a  blockaded  port  includes  a  loss  re- 
sulting from  such  cause,  whether  the  capture  be  legal  or  not  (Rad- 
cliff  V.  United  Ins.  Co.,  7  Johns.  (N.  Y.)  38;  Id.,  9  Johns.  277). 
But,  where  loss  from  violation  of  existing  regulations  of  any 
belligerent  was  excepted,  the  insurer  was  held  liable  for  a  loss 
arising  from  the  violation  of  a  decree  passed  after  the  execution 
of  the  policy  (Wood  v.  New  England  Marine  Ins.  Co.,  14  Mass. 
31,  7  Am.  Dec.  183).  A  seizure  of  a  vessel  after  the  unloading 
of  the  contraband  goods  is  within  the  exception  as  to  illicit 
trade  (Carrington  v.  Merchants'  Marine  Ins.  Co.,  8  Pet.  495,  8  L. 
Ed.  1021) ;  as  is  also  a  seizure  for  a  violation  of  a  law  against  the 
exportation  of  certain  goods,  such  prohibition  having  been  promul- 
gated after  the  vessel  commenced  loading  (Tucker  v.  Juhel,  1  Johns. 
[N.  Y.]  20). 

The  exception  will  relieve  the  insurer  from  a  loss  resulting  from 
the  illicit  trade,  though  he  knew  that  the  contraband  goods  were 
on  board. 

Golcoeehea  v.  Louisiana  State  Ins.  Co.,  6  Mart  N.  9.  (La.)  51,  17  Am. 
Dec.  17.'5;  Carrington  v.  Merchants'  Marine  Ins.  Co.,  8  Pet.  495,  8 
L.  Ed.  1021. 

But  a  loss  caused  by  the  illicit  trading  of  the  master  or  crew  with- 
out the  knowledge  of  insured  is  not  within  the  exception,  but  falls 
rather  under  the  risk  of  barratry. 

Suckley  v.  Delafleld,  2  Caines  (N.  T.)  222;  American  Ins.  Co.  v.  Dun- 
ham, 15  Wend.  (N.  Y.)  9,  affirming  12  Wend.  463. 

Where  the  policy  warranted  against  loss  arising  from  illicit  trade, 
but  provided  that  the  judgment  of  a  foreign  colonial  court  should 
not  be  final  on  the  facts,  it  was  held  that  such  judgment  would, 
nevertheless,  be  prima  facie  evidence,  and,  if  not  contradicted,  con- 
clusive (Decrow  v.  Waldo  Mut.  Ins.  Co.,  43  Me.  460).  So,  also, 
where  the  policy  exempted  risks  of  a  blockaded  port,  a  sentence 
of  condemnation  directly  on  the  ground  of  a  breach  of  the  blockade 
de  facto  was  considered  as  prima  facie  evidence  of  the  fact  of  such 
blockade,  and  a  verdict  for  the  insured  was  held  not  justified  by  the 
fact  that  the  jury  had  doubts  as  to  the  existence  of  the  blockade 
at  the  time  of  capture  (Radcliff  v.  United  Ins.  Co.,  9  Johns.  [N.  Y.] 
277). 

Where  the  loss  of  the  voyage  was  caused  by  a  previous  capture 
by  another  country,  on  account  of  which  the  government  of  the  port 
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of  destination  refused  to  permit  the  completion  of  the  voyage,  it 
was  held  that  the  underwriters  were  liable,  though  there  was  a 
clause  against  illicit  trading  (Savage  v.  Pleasants,  5  Bin.  [Pa.] 
403,  6  Am.  Dec.  424).  And  in  Kohn  v.  New  Orleans  Ins.  Co.,  12 
La.  348,  where  the  loss  of  contraband  goods  was  caused  by  a  sea 
peril,  the  insurers  were  held  not  to  have  been  discharged  by  an  ex- 
ception as  to  illicit  trade. 

(g)    stranding. 

A  stipulation  that  the  insured  are  not  to  abandon  as  for  a  total 
loss  on  account  of  grounding  shows  rather  that  grounding  was  a 
peril  covered  than  that  it  was  an  excepted  risk  (Fireman's  Ins. 
Co.  v.  Powell,  13  B.  Mon.  [Ky.]  311).  And  it  has  been  held  that, 
even  though  stranding  is  an  excepted  risk,  the  term,  as  so  used, 
refers  to  a  being  upon  the  strand  under  extraordinary  circumstan- 
ces (Potter  v.  Suffolk  Ins.  Co.,  19  Fed.  Cas.  1186). 

It  has  been  held  that,  where  a  stranded  vessel  was  scuttled  to  save 
her  from  a  storm  which  commenced  after  the  stranding,  the  storm, 
and  not  the  stranding,  should  be  considered  as  the  proximate  cause 
of  the  loss  (Northwest  Transp.  Co.  v.  Boston  Marine  Ins.  Co.  [C. 
C]  41  Fed.  793,  reversing  The  Ontario  [D.  C]  37  Fed.  220).  So, 
also,  where  a  vessel  was  stranded  and  was  captured  and  burnt,  it 
was  held  that  the  loss  of  the  cargo  could  not  be  attributed  to  the 
stranding,  it  not  having  been  injured  thereby  (Patrick  v.  Commer- 
cial Ins.  Co.,  11  Johns.  [N.  Y.]  14).  But  in  Cardwell  v.  Republic 
Fire  Ins.  Co.,  5  Fed.  Cas.  48,  where  it  appeared  that  the  vessel 
stranded  during  fair  weather,  and  was  afterwards  destroyed  by  a 
gale,  the  stranding  was  considered  as  the  proximate  cause  of  the 
wreck,  and  the  loss  as  occurring  at  the  time  of  the  stranding. 

Where  a  stranding  is  caused, by  barratry,  the  barratry,  and  not 
the  stranding,  will  be  considered  as  the  proximate  cause  of  the  loss. 

Pike  V.  Merchants'  Mut.  Ins.  Co.,  26  La.  Ann.  392.  gee,  also,  Richelieu 
&  Ontario  Nav.  Co.  v.  Boston  Marine  Ins.  Co.,  136  U.  S.  408,  10 
Sup.  Ct.  934,  34  L.  Ed.  398,  affirming  (C.  C.)  26  Fed.  596,  where  the 
burden  was  held  to  be  on  plaintiff  to  show  that  a  defective  com- 
pass and  Immoderate  speed  did  not  contribute  to  the  stranding. 

And  where  the  policy  exempted  the  insurers  from  liability  for 
breaking  of  the  machinery,  unless  occasioned  by  a  stranding,  and 
the  vessel  was  injured  first  by  perils  of  the  sea  and  afterwards  by 
stranding,  the  insurers  were  held  liable  only  for  so  much  of  the  in- 
jury as  insured  could  prove  to  have  been  occasioned  by  the  strand- 
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ing  (Heebner  v.  Eagle  Ins.  Co.,  10  Gray  [Mass.]  131,  69  Am.  Dec. 
308). 

(H)    Esplosions  and  breakage  of  macblnery. 

In  Citizens'  Ins.  Co.  v.  Glasgow,  9  Mo.  411,  where  an  exception 
of  liability  for  the  breaking  of  an  engine  or  the  bursting  of  a  boiler 
was  found  in  an  enumeration  of  partial  losses,  it  was  held  to  apply 
to  such  cases  only,  and  not  to  a  case  of  total  loss.  But  where  the 
provision  was  that  the  insurer  should  not  be  liable  for  "any  damage 
or  loss  arising  from  the  bursting  of  boilers,  *  *  *  unless  from 
unavoidable  external  cause,  or  from  any  consequences  resulting 
therefrom,"  the  same  court  held  that  it  was  immaterial  whether 
the  loss  was  partial  or  total. 

Roe  V.  Columbus  Ins.  Co.,  17  Mo.  301;   McAllister  v.  Tennessee  Marine 
&  Fire  Ins.  Co.,  17  Mo.  306. 

Where  the  company  was  not  to  be  liable  for  "any  breakage  or 
derangement  of  the  engines  or  bursting  of  the  boilers,  *  *  * 
or  for  the  effects  of  fire  from  any  cause  connected  with  the  opera- 
tion or  the  repair  of  an  engine  or  boiler,  unless  the  damage  be  oc- 
casioned and  the  repairs  rendered  necessary  by  the  stranding  or 
sinking  of  the  vessel,"  and  there  was  a  further  provision  that  there 
•should  be  no  liability  for  delay  "consequent  upon  repairs  to  the 
engine  or  boiler  of  any  kind  or  repairs  to  the  vessel,  if  such  repairs 
are  rendered  necessary  by  breakage  or  derangement  of  machinery 
or  bursting  of  boilers,"  it  was  held  that  the  exception  applied  only 
to  a  damage  to  the  engines  or  machinery  by  a  breakage  thereof, 
and  not  to  a  damage  to  the  vessel  occasioned  by  such  breakage. 

Western  Ins.  Co.  v.  Cropper,  32  Pa.  351,  75  Am.  Dec.  561;    Common- 
wealth Ins.  Co.  V.  Cropper,  21  Md.  311. 

But  where  the  insurers  were  "not  to  be  liable  for  the  bursting 
of  the  boilers,"  the  language  was  held  to  mean  that  they  were  not 
to  be  liable  for  damage  resulting  to  the  vessel  or  otherwise  "on 
account  of"  the  bursting  of  the  boilers  (Strong  v.  Sun  Mut.  Ins. 
Co.,  31  N.  Y.  103,  88  Am.  Dec.  242).  An  exception  of  losses  occur- 
ring by  the  bursting  of  boilers,  unless  occasioned  by  external  vio- 
lence, refers  to  violence  external  to  the  boat,  and  not  merely  external 
to  the  boiler, (Citizens'  Ins.  Co.  v.  Glasgow,  9  Mo.  411).  And  where 
such  loss  is  excepted  unless  caused  by  a  collision,  the  term  "colli- 
sion" should  be  understood  as  referring  to  a  collision  with  another 
B.B.lNs.— 183 
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vessel  (Cline  v.  Western  Assur.  Co.,  101  Va.  496,  44  S.  E.  700).  An 
exception  of  a  loss  caused  by  a  "breaking  of  the  engine  or  ma- 
chinery, or  any  consequence  resulting  therefrom,"  refers  to  an  im- 
mediate or  proximate  consequence,  and  not  to-  a  loss  which  occurred 
after  the  breakage  had  been  repaired,  though  the  peculiar  circum- 
stances under  which  the  vessel  was  lost  might  not  have  arisen  had 
it  not  been  for  the  necessity  of  repairing  the  break  (Orient  Mut. 
Ins.  Co.  V.  Adaims,  123  U.  S.  67,  8  Sup.  Ct.  68,  31  L.  Ed,  63). 

Where  there  is  an  exception  against  loss  from  the  bursting  of  boil- 
ers, and  the  boat  immediately  catches  fire  as  the  result  of  such  ex- 
plosion, the  insurers  are  not  liable  for  a  loss  resulting  from  the  fire. 

Eoe  V.  Columbus  Ins.  Co.,  17  Mo.  301;  McAllister  v.  Tennessee  Marine 
&  Fire  Ins.  Co.,  17  Mo.  306;  Montgomery  y.  Firemen's  Ins.  Co.,  16 
B.  Mon.  (Ky.)  427.  But  see  cases  under  subdivision  (j),  dealing  witb 
fire  resulting  from  collision. 

And  if  the  vessel  is  so  torn  open  that  she  immediately  sinks,  such 
a  loss  is  not  "subsequent  to"  the  explosion,  within  the  meaning 
of  a  clause  excepting  loss  by  the  bursting  of  a  boiler,  but  covering 
that  "occurring  subsequent  to  and  in  consequence  of  such  bursting" 
(Evans  V.  Columbian  Ins.  Co.,  44  N.  Y.  146,  4  Am.  Rep.  650).  But 
where  an  explosion  is  caused  by  fire,  the  fire,  rather  than  the  ex- 
plosion, should  be  considered  as  the  proximate  cause  of  the  loss 
(Waters  v.  Merchants'  Louisville  Ins.  Co.,  11  Pet.  2131,  9  L.  Ed.  69). 

(i)   IjOss  -within  excepted  -waters. 

It  sometimes  happens  that  a  time  policy  which  by  its  general 
terms  covers  the  vessel  without  regard  to  its  location,  or  in  certain 
specified  waters,  contains  a  further  clause  specially  excepting  cer- 
tain ports  or  places  which  would  otherwise  have  been  included  with- 
in the  general  terms  used.  Thus,  where  the  application  provided 
that  the  vessel  was  "to  navigate  the  Gulf  of  Mexico,  the  Caribbean 
Sea,  and  the  Atlantic  coast  as  far  as  Boston.  *  *  *  This  appli- 
cation is  made  and  accepted  subject  to  all  other  clauses  and  condi- 
tions in  the  policies  of  the  company,"  and  the  policy  contained  a  con- 
dition, "Warranted  by  the  assured  not  to  use  port  or  ports  in  East- 
ern Mexico,  Texas,  nor  Yucatan,  nor  anchorage  thereof,"  it  was 
held  that  a  loss  occurring  on  a  voyage  from  Galveston  to  Vera 
Cruz  was  not  covered  (Weinberger  v.  Merchants'  Mut.  Ins.  Co., 
41  La.  Ann.  31,  5  South.  728).  And  a  rider  attached  to  a  policy 
originally  covering  risks  on  certain  inland  waters,  not  including 
those  of  C.  harbor,  which  permitted  the  vessel  to  use  C.  harbor,  but 
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provided  further  that  the  policy  was  "not  to  cover  on  trips,  either 
way,  between  N.  and  C,"  removed  from  the  protection  of  the  poHcy 
a  loss  occurring  on  a  voyage  from  N.  to  C,  though  on  waters  cov- 
ered by  the  original  policy  (Mark  v.  Home  Ins.  Co.,  64  Fed.  804, 
13  C.  C.  A.  157,  26  U.  S.  App.  373).  But  in  Marx  v.  National 
Marine  &  Fire  Ins.  Co.,  25  La.  Ann.  39,  it  was  held  that  where  insur- 
ance under  an  open  river  policy,  not  mentioning  any  particular 
rivers,  was  to  become  efifective  on  entry  of  the  risk  in  the  book  at- 
tached, and  where  subsequently  a  stipulation  was  added,  whereby 
risks  on  certain  rivers  were  to  be  covered  prior  to  the  entry  in  the 
book,  the  subsequent  stipulation  did  not  limit  the  insurance  to  the 
rivers  named  therein,  but  a  shipment  on  another  river  was  covered 
immediately  on  its  entry  in  the  book.  Likewise,  a  stipulation  "ves- 
sel to  be  employed  on  the  Gulf  of  California,  and  captain  is  privi- 
leged to  act  as  his  own  pilot  without  prejudice  to  this  insurance," 
indorsed  on  a  policy  by  its  terms  covering  the  vessel  anywhere  on 
the  globe,  has  been  considered  rather  a  permission  as  to  the  man- 
ner of  navigation  within  the  Gulf  of  California  than  an  exception 
of  all  losses  except  those  occurring  within  th€  Gulf  (Gulf  of  Cali- 
fornia Nav.  &  Exp.  Co.  V.  State  I-nv.  &  Ins.  Co.,  70  Cal.  586, 12  Pac. 
473). 

A  policy  providing  that  the  risk  shall  be  suspended  while  the  ves- 
sel is  at  a  certain  point,  "loading,"  contemplates  suspension  of  the 
risk  while  the  vessel  is  at  that  point  for  tlie  purpose  of  loading, 
whether  actually  en'gaged  therein  or  not,  tbe  danger  excepted  con- 
sisting of  being  at  that  point  and  not  in  the  loading  (!Reed  v.  Mer- 
chants' Mut.  Ins.  'Co.,  95  U.  S.  23,  24  L.  Ed.  348).  But  where  the 
insurance  was  "against  all  risks,  blockaded  ports  and  Hispaniola 
excepted,"  the  exception  was  considered  not  of  the  port,  but  of  the 
risk  of  capture  for  breaking  the  blockade  (Yeaton  v.  Fry,  5  Cranch, 
335,  3  L.  Ed.  117). 

Sometimes  there  is  no  doubt  that  an  exception  is  intended  of 
the  places  in  which  the  vessel  will  be  covered,  the  decision  turning 
rather  on  the  construction  of  the  exception  as  related  to  the  cir- 
cumstances of  the  case.  Thus,  in  Palmer  v.  Warren  Ins.  Co.,  18 
Fed.  Cas.  1056,  a  stipulation  in  a  time  policy  "excluding  during 
the  term  all  ports  and  places  in  Mexico  and  Texas,  also  the  West 
Indies,  from  July  15  to  October  15,"  was  held  to  effect  a  suspension 
of  risk  rather  than  an  exclusion  of  voyage,  and  therefore  not  to  ex- 
clude a  loss  occurring  within  such  waters  in  December,  though  the 
voyage  was  commenced  within  the  excluded  period.    Where  the 
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policy  contained  a  printed  clause  which  prohibited  the  vessel  from 
certain  waters,  including  the  Gulf  of  C,  and  also  contained  the  writ- 
ten words  "excluding  the  Gulf  of  C,"  the  written  words  were  con- 
sidered to  have  been  inserted  for  the  purpose  of  calling  particular 
attention  to  the  Gulf  of  C,  near  which  the  vessel  was  when  in- 
sured, rather  than  with  an  intention  of  qualifying  the  printed  clause 
(Parker  v.  China  Mut.  Ins.  Co.,  164  Mass.  237,  41  N.  E.  267).  The 
term  "port,"  as  used  in  the  clause  "no  risk  in  port,  but  sea  risk," 
is  not  confined  to  the  port  of  departure  or  discharge,  but  is  used 
in  contradistinction  to  the  words  "high  seas,"  and  refers  to  any  port 
into  which  the  vessel  may  of  necessity  enter  during  the  voyage  in- 
sured (Patrick  v.  Commercial  Ins.  Co.,  11  Johns.  [N.  Y.]  9).  In 
Beams  v.  Columbian  Ins.  Co.,  48  Barb.  (N.  Y.)  445,  it  appeared 
that  the  damage  to  the  vessel  occurred  before  she  entered  the  pro- 
hibited waters,  on  a  voyage  to  a  port  therein,  but  that  the  survey 
in  consequence  of  which  she  was  dismantled  was  held  within  such 
waters.  The  court  held  that  recovery  could  be  had  on  a  policy  in- 
suring the  vessel,  but  not  on  one  insuring  the  freight. 

Usage  or  construction  given  to  a  plain  exception  at  a  port  other  than 
that  where  the  Insurance  Is  written  will  not  affect  the  exception,  un- 
less such  usage  is  shown  to  exist  also  in  the  latter  port  (Cobb  v. 
Lime  Rock  Fire  &  Marine  Ins.  Co.,  58  Me.  326). 

(j)   Miscellaneous  perils. 

Where  there  was  a  provision  against  the  peril  of  ice,  except  when 
the  vessel  was  "lying  between  piers,"  it  was  held  that  the  exception 
should  be  considered  as  requiring  that  the  vessel  should  be  placed 
between  piers  sufficiently  near  to  each  other  to  afford  protection 
from  floating  ice  on  both  sides  (Huntley  v.  Providence  Washington 
Ins.  Co.,  79  N,  Y.  Supp.  35,  77  App.  Div.  196).  And  in  Dows  v. 
Howard  Ins.  Co.,  28  N.  Y.  Super.  Ct.  473,  where  it  appeared  that  ice 
was  excepted  from  the  perils  enumerated  against  which  the  vessel 
was  insured  while  "lying  up  as  aforesaid,"  it  was  held  that  the  words 
"lying  up  as  aforesaid"  included  the  condition  of  being  towed  from 
place  to  place  within  the  port,  and  that  the  insurers  were  not  liable 
for  injury  caused  by  ice  while  being  so  towed.  An  exception  of 
damage  from  ice  has  been  held  to  cover  a  loss  occasioned  by  a  rise 
in  the  river  by  an  ice  jam,  such  rise  twisting  and  injuring  the  vessel, 
whose  bow  was  still  fast  in  the  solid  ice  (AUison  v.  Corn  Exch. 
Ins.  Co.,  57  N.  Y.  87).  But  where  a  vessel  was  sunk  by  a  peril 
covered,  and  was  frozen  in,  and  the  cargo  also  partially  frozen,  be- 
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fore  she  could  be  raised  and  repaired,  the  proximate  cause  of  the  loss 
was  the  sinking,  and  not  the  freezing  (Devitt  v.  Providence  Wash- 
ington Ins.  Co.,  70  N.  Y.  Supp.  654,  61  App.  Div.  390). 

Under  a  policy  in  which  grain  is  warranted  by  the  insured  "free 
from  damage  by  dampness,  change  of  flavor,  etc.,  except  caused 
by  actual  contact  of  sea  water  with  the  articles  damaged,"  the  in- 
surers will  be  liable  for  all  injury  arising  from  the  contact  of  any 
part  of  the  grain  wet  with  the  sea  water  with  the  other  part  of  the 
grain  not  actually  touched  by  it  (Woodruff  v.  Commercial  Mut. 
Ins.  Co.,  2  Hilt.  [N.  Y.]  132).  But  damage  from  vapor  and  moisture 
in  the  hold  is  not  the  same  as  damage  from  actual  contact  with 
sea  water,  and  therefore  damage  to  the  sacks  of  grain  caused  entirely 
by  damp  vapors  arising  from  other  sacks  that  were  reached  by  the 
sea  water  is  not  covered  by  such  policy  (Neidlinger  v.  Insurance 
Co.  of  North  America,  17  Fed.  Cas.  1293,  affirmed  [C.  C]  11  Fed. 
514). 

A  clause  in  a  marine  policy  providing  that  the  insurer  is  not 
liable  for  leakage  of  molasses  or  other  liquids,  unless  occasioned 
by  stranding  or  collision  with  another  vessel,  includes  leakage 
caused  by  sea  perils  insured  against  as  well  as  ordinary  leakage 
(Borland  v.  Mercantile  Mut.  Ins.  Co.,  46  N.  Y.  Super.  Ct.  433). 

Reference  may  also  be  made  to  McLaughlin  v.  Atlantic  Mut.  Ins.  Co., 
57  Me.  170,  where  somewhat  contradictory  clauses  were  construed 
as  excepting  all  losses  by  leaking  unless  caused  by  stranding;  Neil- 
son  V.  Commercial  Mut  Ins.  Co.,  10  N.  X.  Super.  Ct.  455,  where  it 
was  held  that  all  leakage  was  excepted,  whatever  its  cause;  and 
Tudor  T.  New  England  Mut  Marine  Ins.  Co.,  12  Cush.  (Mass.)  554, 
where  a  policy  on  a  cargo  of  ice,  in  spite  of  an  exception  as  to  melt- 
ing in  port,  was  held  to  coyer  a  melting  caused  by  an  unlading  of 
the  vessel  made  necessary  by  perils  of  the  sea.  In  Cory  v.  Boylston 
Fire  &  Marine  Ins.  Co.,  107  Mass.  140,  9  Am.  Rep.  14,  the  bottles 
being  unbroken,  the  loss  was  held  to  have  occurred  by  leakage, 
which  was  excepted  under  the  policy. 

Where  a  policy  insures  a  vessel,  "provided  that  she  shall  not  be 
employed  in"  a  certain  trade,  the  company  will  not  be  liable  for  a 
loss  occurring  while  the  boat  was  engaged  in  such  trade  (Gaty  v. 
Phoenix  Ins.  Co.,  30  Mo.  56).  But  in  Grant  v.  Lexington  Fire, 
Life  &  Marine  Ins.  Co.,  5  Ind.  23,  61  Am.  Dec.  74,  where  the  stipula- 
tion was  that  the  company  should  not  be  liable  for  loss  or  damage 
in  any  case  if  the  boats  were  towed  by  a  steamboat,  it  was  held 
that  this  applied  only  to  a  loss  arising  from  such  towing. 

Where  a  policy  provides  that  the  insurers  shall  not  be  liable  for 
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any  partial  loss  on  goods  perishable  in  their  own  nature,  "unless 
it  amount  to  seven  per  cent,  on  the  whole  aggregate  value  of  such 
articles,  and  happen  by  stranding,"  no  recovery  can  be  had  for  a 
partial  loss  on  grain  unless  the  loss  is  occasioned  by  the  vessel's 
stranding  (Lake  v.  Columbus  Ins.  Co.,  13  Ohio,  48,  42  Am.  Dec. 
188).  But  for  a  total  loss  the  insurers  are  liable  under  such  policy, 
though  the  loss  was  not  caused  by  stranding  (Williams  v.  Cole,  16 
Me.  207).  And  it  has  been  held  that,  where  the  exception  was 
"free  of  particular  average  unless  the  vessel  be  in  collision,"  it  was 
not  necessary  that  the  loss  be  caused  by  a  collision  in  order  to  ren- 
der the  insurers  liable,  but  it  was  sufficient  if  the  loss  occurred  sub- 
sequent  to  a  collision. 

London  Assur.  v.  Companbla  de  Moagens  do  Barreiro,  68  Fed.  247,  15 
C.  C.  A.  379,  28  U.  S.  App.  439,  aflBrmed  on  the  ground  that  the 
case  was  governed  by  ttie  law  .of  England  167  U.  S.  149,  17  Sup.  Ct 
785,  42  L.  Ed.  113.    See,  also.  The  Liscard  (D.  O.)  56  Fed.  44. 

Where  the  policy  was  on  shipments  generally,  "including  all 
risks  of  lighterage,  *  *  *  merchandise  by  steamer  to  be  insured 
free  from  particular  average  unless  the  vessel  be  stranded,  sunk, 
burned  or  in  collision,"  it  was  held  that  all  lighterage  risks  were  cov- 
ered, though  there  was  no  liability  for  a  partial  loss  by  steamer 
unless  it  arose  in  accordance  with  the  clause  (Hills  v.  Rhenish  West- 
falian  Transport  Ins.  Co.,  39  Hun  [N.  Y.]  552). 

Where,  in  a  policy  covering  loss  by  fire,  a  collision  was  not  ex- 
cepted from  the  risks  named,  a  recovery  may  be  had  for  a  loss  by  a 
fire  occasioned  by  a  collision. 

Howard  Fire  Ins.  Co.  v.  Norwich  &  N.  Y.  Transp.  Co.,  12  Wall.  194,  20 
L.  Ed.  378;  Western  Massachusetts  Ins.  Co.  v.  Norwich  &  N.  Y. 
Transp.  Co.,  12  Wall.  201,  note,  20  L.  Ed.  380,  affirming  18  Fed.  Cas. 
447 ;  New  York  &  Boston  Despatch  Exp.  Co.  v.  Traders'  &  Mechan- 
ics' Ins.  Co.,  132  Mass.  377,  42  Am.  Rep.  440;  Germania  Life  Ins. 
Co.  V.  Sherlock,  25  Ohio  St  33,  50,  1  Wkly.  Law  Bui.  26,  7  Ohio 
Dec.  17. 

Under  such  circumstances  it  is  for  the  jury  to  determine  whether 
the  vessel  would  have  been  destroyed  but  for  the  resulting  fire 
(Western  Massachusetts  Ins.  Co.  v.  New  York  Transp.  Co.,  12  Wall. 
201,  20  L.  Ed.  380).  And  if  the  fire  prevents  tine  saving  of  the 
goods,  and  is  the  actual  cause  of  the  loss,  it  cannot  be  objected  by 
the  insurer  that  they  were  of  no  value  because  situated  on  a  sinking 
vessel  (New  York  &  B.  Despatch  Exp.  Co.  v.  Traders'  &  Mechanics' 
Ins.  Co.,  135  Mass.  221). 
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